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VENDORS  AND  PURCHASERS 


OF 


REAL  ESTATE. 

CHAPTER  XIII. 

THE  EFFECT  OF  THE  CON^^YANCE  ON  THE  RELATIVE  Chap.  XIII. 

EIGHTS  OF  VENDOR  AND  PURCHASER. 

(1)  The   conveyance,   if  purporting  to   comprise   "  all  the     Section  i. 


estate  and  interest "  of  a  conveying  party  (and  this  is  now  ah  estate 
the  effect  of  every  conveyance  executed  after  1881,  unless  a  restrict^d*by 
contrary  intention  is  expressed  in  it  (a)  ) ,  will  not  be  restricted  ^^^^^p^  cpn- 

''  -^  \    /  / '  curnng  m 

in  its  operation  by  the  circumstance  of  his  having  concurred  special 
in  any  particular  and  specified  character  {b). 

In  the  absence,  however,  of  an  express  agreement,  and  of  Vendor  has  a 
those  circumstances  from  which  the  Court  can  imply  a  con-  for\°i!^aid^^° 
trary  intention,  the  vendor,  notwithstanding  the  execution  of  purchase- 

T  money. 

a  conveyance  containing  the  above  expressions  and  acknow- 
ledging payment  of  the  purchase-money  and  bearing  an 
indorsed  receipt  {c) ,  or   now  a  receipt  in  the   body  of  the 

(ff)  Conv.  Act,  1881,  s.  63.  Drought  v.  Jones,  (1843)  4  D.  &  War. 

{b)  Drew  v.  Earl  of  Korburtj,  (1846)  174  ;  and  see  sup.  p.  565. 
3  J.  &  L.  267  ;    Strange  v.  HcnvJcrs,  [c)  Coppin  v.   C,   (1724)  2  P.  W. 

(1853)   4  D.  M.  &  G.  186  ;    and  see  291,  295  ;  Croly  v.  Callaghan,  (1843) 

Johnson  v.  Webster,  (1854)  4  D.  M.  5  Jr.  Eq.  R.  25;    Haivlins  v.   Gar- 

&  G.  474,  488  ;    24  L.  J.  Ch.  300  ;  diner,  (1854)  2  Sm.  &  G.  441 ;  Winter 

Beaumont  v.  Lord  Salisbiiri/,  (1854)  19  v.  lord  Anson,   (1827)   3  Eus.  488  ; 

Beav.  198  ;  24  L.  J.  Ch.  94 ;  see,  as  6  L.  J.  Ch.  7.     Even  at   Law  the  Evidence  of 

to  general  expressions  in  a  decree,  indorsed  receipt  was  not  conclusive  payment. 

D.      VOL.  II.  3  B 
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EFFECT  OF  COXVEYANCE  ON  RELATIVE 


Chap.  XIII. 

Sect.  1. 


liion  is  valid 
as  against 
whom. 


deed  (d),  and  notwithstanding  delivery  of  possession  to  the  piu'- 
chaser,  retains  a  lien  (e)  upon  the  estate,  whatever  may  be  its 
tenure,  for  so  much  of  the  purchase-money  as  in  fact  remains 
unpaid  (/)  ;  and  even,  it  has  heen  held,  for  further  advances 
made  by  him  to  the  purchaser,  for  the  purpose  of  improving 
the  property,  but  without  any  agreement  in  writing  (f/). 
Tlie  lien  is  valid  against  volunteers,  creditors,  (whether 
claiming  under  a  composition  deed  or  in  bankruptcy  (//),) 
and  sub-purchasers  with  notice,  claiming  under  the  first 
purchaser  (/)  :  and  a  sub-purchaser  or  mortgagee,  even  with- 
out notice,  is  postponed,  unless  he  has  the  legal  estate  (/.•),  or 
a  better  equity  (/),  e.g.,  by  obtaining  possession  of  the  title 
deeds  through  the  negligence  of  the  vendor  {ni) .  It  has  even 
been  held,  that  a  sub-purchaser  or  mortgagee  acquiring  the 


As  to  distinc- 
tion between 
vendor's  lien 
and  right  of 
.stoppage  in 
tranxitie. 


evidence  of  payment  ;  Sfrnfon  v. 
liaitall,  (1788)  2  T.  R.  366  ;  Skaife 
V.  JacJcson,  (1824)  3  B.  &  C.  421  ; 
Lee  V.  1.  i-  r.  M.  Co.,  (1871)  6  Ch. 
527,  535.  See,  as  to  its  effect  in 
Equity,  under  special  circumstances, 
as  tending  to  mislead  one  of  several 
joint  payers,  TTcst  v.  Jones,  (1851)  1 
Si.  N.  S.  205  ;  20  L.  J.  Ch.  362. 
As  to  effect  of  recital  or  statement 
in  the  body  of  deed,  see  Taylor  on 
Ev.  9th  ed.  92  ef  seq.;  Bowen  v.  Cohh, 
(1871)  18  W.  R.  911  ;  19  W.  R. 
614. 

(rf)  Conv.  Act,  1881,  s.  54. 
{e)  As  to  the  mode  of  enforcing 
it,  see  Rome  v.  Younrj,  (1838)  3  Y. 
&  C.  199.  As  to  the  distinction 
between  the  vendor's  lien  and  the 
right  of  stoppage  In  transitu  on  a 
sale  of  personal  chattels,  see  3PEu(in 
V.  Smith,  (1849)  2  H.  L.  C.  309; 
Spartan  v.  Heneclcc,  (1850)  10  C.  B. 
212  ;  19  L.  J.  C.  P.  293  ;  Coventry  \. 
fllathtonf,  (1867)  4  Eq.  493  ;  6  ih.  44. 
And  see  generally,  as  to  the  conditions 
on  which  the  right  of  stoppage 
depends,  Lichbarroiv  v.  Mason,  (1787) 
1  Sm.  L.  C.  7th  cd.  595. 

(/)    Winter  v.  Lord  Anson,  (1827) 
3  Rus.  488  ;  6  L.  J.  Ch.  7:  mid  hoc 


the  judgment  in  Mackreth  v.  Symmons, 
(1808)  15  Ves.  328,  336. 

(y)  Ex  p.  Linden,  (1841)  1  M.  D. 
&  D.  428  ;  10  L.  J.  32  ;  scd  qu. 

{h)  Fa  well  v.  Hcelis,  (1773)  Arab. 
724  ;  Blaclchurn  v.  Gregson,  (1785)  I 
Br.  C.  C.  420;  Bowles  v.  Rogers, 
(1800)  cited  6  Ves.  95  ;  Grant  v. 
.1^7/5,  (1813)  2  V.  &  B.  306,  309  ; 
Harris  v.  Tubb,  (1889)  42  Ch.  D.  79  ; 
58  L.  J.  Ch.  434. 

(0  Mackreth    v.    Symmons,    (1808) 

15  Ves.  328,  337,  341. 

{k)  Mackreth   v.   Symmons,    (1808) 

15  Ves.  328  ;   Frere  v.  Moore,  (1819) 

8  Pr.  475. 

[1)  See  Rice  v.  R.,  (1854)  2  Dr.  85; 

23    L.    J.    Ch.    289  ;    IvettleiceU    v. 

Watson,    (1884)   26  Ch.  D.  501  ;    53 

L.  J.  Ch.  717. 

()«)  See  Sag.  14th  ed.  082,  citing 

Nairn  v.  Frousc,  (1802)  6  Ves.  752  ; 

Stanhope  v.  Lord    Vcrney,    (1761)    2 

Ed.  81  ;  Rice  v.  R.,  (1853)  2  Dr.  73, 

82  ;  23  L.  J.  Ch.  289  ;  and  cf .  Ferry 

Iferrick  v.  Attwood,  (1857)  2  D.  &  J. 

21  ;    27   L.   J.  Ch.    121  ;    Lloyd  v. 

Attwood,    (1859)    3    D.   &   J.   614; 

Briggs  v.   Jones,   (1870)  10  Eq.   92; 

and  see  the  subject  fully  considered 

inf.  p.  857  ct  srq. 


EIGHTS  OF  VENDOR  AND  PURCHASER. 


731 


legal  estate,  Lut  neglecting  to  ask  for  the  deeds,  is  to  be  post-   ^^^"^^^l^^' 

poned  to  tlie  original  vendor  who  holds  them  as  a  security 

for  his  unpaid  purchase-money  {u).  But  the  rule  is  now 
well  settled  that  a  mortgagee,  having  the  legal  estate,  is  not 
to  be  postponed,  merely  by  reason  of  carelessness  and  want 
of  prudence  on  his  part  (o).  The  lien  remains  good  not- 
withstanding the  property  is  subsequently  dealt  with,  even 
by  an  Act  of  Parliament  (p),  or  that  specific  performance  of 
the  contract  cannot  be  enforced  by  the  vendors  against  the 
persons  for  the  time  being  entitled  to  the  estate  {q). 

But  if  the  vendor,  after  conveyance,  retains  the  title  deeds,  Does  not 

.  ,         ,         T    ,  . ,  1    protect  title 

the  purchaser  can  insist  on  their  being  handed  over,  thougli  (jeeds  at  Law. 
the  purchase-money  is  unpaid  ;  unless  the  vendor  also  retains 
part  of  the  real  estate  to  which  they  show  title,  or  unless  the 
conveyance  was  executed  as  an  escrow,  to  take  effect  on  pay- 
ment of  the  money  (>•),  which  may  be  shown  by  parol 
evidence  («).  It  is  difficult  to  see  how  the  Judicature  Act 
can  have  made  any  difference  to  this  rule,  except  in  so  far  as 
it  would  enable  the  vendor  to  counter-claim  in  such  an 
action  to  have  his  lien  enforced. 

(«)    Worthington  v,  Morgan,  (1849)  the  right  to  the  deeds ;    Austin  v. 

16  Si.  547;  18L.  J.  Ch.  233;  £'fi«i;i!  Croome,    (1842)    Car.    &    M.    653; 

V.  Loosemore,  (1851)  9  Ha.  449,  458;  Harrington  v.  Price,   (1832)   3  B.  & 

Colyer  v.  Finch,  (1856)   5  H.  L.  C.  Ad.  170;    WaJceJield^^.  Xcivbon,{\^U) 

905  ;  26  L.  J.  Ch.  65.  6  Q.  B.  276  ;    13  L.  J.  Q.  B.  258  ; 

(0)  Cohierw.  Finch,  nhl  sup.;  Nor-  "^ess    other    property  held  under 

them  Ins.   Co.  v.    Whipp,   (1884)  26  the   same   title  is  retained    by  the 

Ch     D     482  ;    53   L.   J.    Ch.    629  ;  Party  making  the  conveyance  ;   Yea 

Manners  y.  Mew,  (1885)  29  Ch.  D.  -■  Field,   (178_8)  2  T.  R-  708;   and 

725  ;  54  L.  J.  Ch.  909 ;  and  see  i«/.  see  Bavies  v.  ;  ernon,  (1844)  6  Q.  B. 

p.857.^..^  atp.446;    V.&P.Act    1874,s2; 

_       ^,  and  see  sup.  p.  693.     See,   as  to  a 

{p)  Nashy.  WorcesterLnp.  Commrs.,  ^^^.  ^^^,.^,  ^.  y  (,844) 

(1855)  1  Jur.  N.  S.  973.  ^  (^^^B.  ^k,  447,  which  qu. ;   Coote 

{q)  See   Fed.    Commrs.  v.  Finney,  ^^  Mortgages,  7th  ed.  828,  829.    As 

1900,  2  Ch.  736 ;  69  L.  J.  Ch.  844.  ^^  whether  the  releasee  to  uses  or 

{r)  Goode  v.  Burton,  (1847)   1  Ex.  the  cestui  que  trust  (when  a  different 

189  ;    16  L.  J.  Ex.  309  ;    in  which  person)  is  entitled,  see  Ecece  v.  Trye, 

see  the  remarks  made  by  the  Court  (1847)  1  De  G.  &  S.  273. 

upon  Mr.  Justice  Holroyd's  dictum  (■?)  Bowher  v.  Biirdehin,  (1843)  11 

in  Esdaile  v.  Oxenham,  (1824)  3  B.  &  M.  &  W.  128  ;    12  L.  J.  Ex.  329  ; 

C.  at  p.  229.      The   conveyance  of  Gudgcn  v.  Besset,  (1856)  3  Jur.  N.  S. 

the  legal  inheritance  carries  with  it  212  ;  26  L.  J.  Q.  B.  36. 

3  b2 
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Chap.  XIII. 
Sect.  1. 


The  lien  is  a  charge,  and  not  in  the  nature  of  an  "  express 

trust "  within  s.  25  of  the  Eeal  Property  Limitation  Act, 

nltTrVof  an     1833,  and  is  therefore  barred  by  s.  8  of  the  Act  of  1874  after 

express  trust ;  ^^^^^.0  j^r^^.^  f rom  tlie  day  fixed  for  payment :  there  having 

been   no  interim  payment  nor  written  acknowledgment  of 

title  (0- 

is  ^vithin  A  vendor's  lien  is,  however,  money  charged  on  land  "  by 

Chigoe? Acts,  way  of  mortgage  "  within  the  Eeal  Estates  Charges  Acts, 
1854  to  1877     2854  to  1877,  so  as  to  deprive  the  heir  or  devisee  of  a  testator, 

(Locke  Kmg  s  '  ■"• 

■A-cts).  or  intestate,  of  a  right  to  have  the  unpaid  purchase-money  of 

land  purchased  by  the  testator  or  intestate  discharged  out 
of  the  personal  estate,  unless  in  the  case  of  a  testator  he 
should,  within  the  meaning  of  the  Acts,  have  signified  a 
contrary  intention,  but  such  contrary  intention  is  not  to  be 
deemed  to  be  signified  by  a  charge  of,  or  dii^ection  for  pay- 
ment of,  debts  upon  or  out  of  residuary  real  and  personal 
estate,  or  residuary  real  estate  (n). 


Remarks  on 
the  Act. 


Is  assignable 
by  parol. 


As  the  Act  of  1877  confines  the  expression  of  a  contrary 
intention  to  the  case  of  a  testator,  it  seems  that  no  sucli 
expression  by  deed  or  other  document  would  have  the  effect 
of  freeing  the  purchased  estate  from  an  existing  vendor's 
lien  in  the  hands  of  the  heir ;  though  in  the  case  of  a 
mortgagee  sueli  a  contrary  intention  might  be  sufficiently 
expressed  under  the  Act  of  1854  by  deed  or  other  document, 
as  well  as  by  will  (.r) . 

A  vendor's  lien  is  assignable  or  chargeable  by  parol  (//) ; 


(0  Tuft  V.  Strphcmon,  (1854)  5  D. 
M.  &  G.  735,  which  see  as  to  in- 
terest ;  and  see  Me  Dra.r,  1903,  1 
Ch.  781  ;  72  L.  J.  Ch.  505. 

(m)  See  si/p.  p.  306,  and  inf.  p.  832 
et  seq.,  on  the  Eeal  Estates  Charges 
Acts  generally.  A  bequest  of 
"  securities  for  money"  includes  the 
lien  ;  Callow  v.  C,  (1889)  42  Ch.  D. 
651 ;  68  L.  J.  Ch.  698  ;  but  dis- 
tinguish Gnold  V.  Tcayue,  there  cited. 

(.'•)  Per  Kay,  J.,  in  Re  Cvchcroft, 


(1883)  24  Ch.  D.  94,  100  ;    52  L.  J. 
Ch.  811. 

(y)  Bryden  v.  Frost,  (1837)  3  M.  & 
C.  670  ;  8  L.  J.  N.  S.  Ch.  235  ; 
Bum  V.  Carvalho,  (1839)  4  M.  &  C. 
690  ;  9  L.  J.  N.  S.  Ch.  65  ;  Radicle 
V.  Gandcll,  (1851)  1  D.  M.  &  G.  763, 
and  cases  cited  ;  Bell  v.  L.  %  JV.  W. 
R.  Co.,  (1852)  15  Bear.  548;  Morrell 
V.  V'oottoi,  (1852)  16  Beav.  197 ; 
Riccavd  V.  rrirhiiid,  (1855)  1  K.  & 
J.  277. 
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but  the  assignee  or  incumbrancer  takes  subject  to  any  prior   Chap.  XIII. 

•  /  \        TTTi  Sect.  1. 

equitable  incumbrances  created  by  the  vendor  (~).      \Vhere  a 

vendor,  between  whom  and  his  pui'chaser  there  were  unsettled 
accounts,  was  allowed  to  retain  the  title  deeds,  and  deposited 
them  by  way  of  equitable  mortgage  without  notice,  and 
became  banki-upt,  the  equitable  mortgage  was  upheld,  to  the 
extent  of  the  unpaid  purchase-money,  against  the  purchaser 
who  had  not  appropriated,  in  satisfaction  of  it,  a  balance 
which  was  due  to  him  from  tlie  vendor  on  the  unsettled 
accounts  {a) . 

Whether  the  vendor  has  abandoned  his  lien  is  in  all  cases  "svaiver  of 
a  question  of  intention  and  construction ;  the  test  being  amoui^^to, 
whether  the  vendor  has  taken  some  other  security,  in  sub- 
stitution for  the  ordinary  lien  ;  and  the  burden  rests  on  those 
who  deny  the  existence  of  the  lien  to  make  out  their  case. 
The  cases  on  the  subject  are  very  numerous  {b),  and  are  all 
consistent  with  the  principle  here  laid  down. 

Prima  facie,  the  taking  of  a  mere  personal  security  for  —as  a  rule, 
the   purchase-money,  e.g.,   a  promissory   note  (e),  or  a   bill  sona^°s?ciLity 
of    exchange  (f/),   even   though    it    is   negotiated  (e),   or    a  ^«^^  ^<^*' 
bond  (/),  is  not  evidence  of  an  intention  to  abandon  the 
lien.     Nor  will  the  joining  of  a  surety  in  a  note  or  bill  of 
exchange   make   any  difference,  since  these   are  considered 
merely  as  modes  of  payment  {(j).     But  whether  this  would  be 
so  where  a  bond  or  covenant  is  taken  from  a  third  person  has 
not  been  actually  decided  {//). 

iz)  Lacey  v.    Ligle,    (1847)    2   Ph.  &  C.  C.  C.  31 ;  Grant  v.  Mills,  (1813) 

413  ;    MangUs    v.    Lixou,    (1852)    3  2  V.  &  B.  306. 
H.  L.  C.  702.  («)  i'-i"  P-  Loarimj,  (18U)  2  Rose, 

(«)  Rayne  v.  Baker,  (1859)  1   Gif .  79  ;    and  see  as  to  goods,    Gunn  v. 

241;    Peto  v.   Haimnond,    (1860)    29  BokJcoic,  (1875)  10  Ch.  491  ;  44  L.  J. 

Beav.  91.  Ch.    732,    which   seems  to  overrule 

(h)  Maclreih  v.  Symmons,  (1808)  2  Bunney  v.  Foyntz,  (1833)   1  N.  &  M. 

Wh.  &  T.  L.  C.  7th  ed.  926,  and  229  ;  2  L.  J.  N.  S.  K.  B.  55. 
notes  thereto.  (/)   Winter  v.  Lord  Anson,  (1827) 

(c)  Gibbons  v.  Badihdl,  cited  2  Eq.  3  Rus.  488  ;    6  L.  J.  Ch.  7  ;    Collins 

Ca.  Ab.  682,  n.  ;  Hughes  v.  Kearney,  v.  C,  (1862)  31  Beav.  346. 
(1803)  1  Sch.  &  L.  132  ;  Exi).  Peake,  {g)  Hughes  v.  Kearney,  sup.;  Grant 

(1816)  1  Mad.  346.  v.  Jfills,  sup.  at  p.  309. 

{d)   Tied  V.  Carruthers,  (1842)  2  Y.  {h)    Grant    v.    Mills,    sup.       The 
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Chnp.  XIII. 
Sect.  1. 

— but  it  may- 
do  so. 


Lien  in  cases 
of  aDQuity 
consideration 
nut  affected 
by  bond ; 


except  under 
special  cir- 
cumstances. 


Cases  may,  however,  arise  wliere  the  circumstances  under 
which  a  merely  personal  security  has  been  taken  would 
sliow  "  a  clear  and  manifest  intention  of  the  parties "  (?) 
that  the  lien  should  be  abandoned :  e.g.,  where  a  mortgage  of 
the  estate  was  taken  for  part  of  the  purchase-money,  and  a 
note  for  the  rest(A-).  And  it  may  be  that  the  personal 
security  is  itself  the  actual  consideration,  and  not  merely  a 
security  for  the  purchase-money  (/) . 

And  ^\here  the  consideration  for  the  sale  is  an  annuity  or 
other  periodical  payment,  the  vendor  will  not  lose  it  in  the 
absence  of  circumstances  negativing  the  intention  to  retain 
the  lien  (;>/),  by  taking  a  bond  or  covenant  for  payment  {n). 
Nor  does  the  fact  of  the  payment  of  the  purchase-money 
being  postponed  till  the  death  of  the  vendor,  but  seciu-ed  by 
a  bond,  of  itself  evidence  an  intention  to  abandon  the 
lien  {o) . 

Where,  however,  from  the  form  of  the  transaction,  or  other 
circumstances,  it  appears  that  the  bond  or  covenant  is  in  fact 
given  in  substitution,  and  not  as  mere  security  for  the  pay- 
ment of  the  consideration  money,  the  lien  is  lost.  Thus, 
where  an  equity  of  redemption  was  sold  in  consideration 
of  two  annuities,  which  were  granted  and  covenanted  to  be 
paid  by  a  deed  of  even  date  with  the  conveyance,  and  the 


decision  in  Cood  v.  C,  (1822)  10  Pr. 
109,  seems  to  imply  that  the  lien 
•would  then  be  gone. 

(i)  Per  Lord  Lyndhui'st  in  Winter 
V.  Lord  Alison,  (1827)  3  Rus.  at 
p.  492;  6L.  J.  Ch.  7. 

(/.•)  Bond  V.  Kt»(,  (1G92)  2  Vcni. 
281  ;  and  sec  Capper  v.  Spofdsicoode, 
(1829)  Taml.  21;  Jte  Brentwood  Brick 
Co.,  (1876)  4  Ch.  D.  5G2  :  4G  L.  J. 
Ch.  554. 

(1)  See  lie  Albert  Asa.  Co.,  (1870) 
11  Eq.  164,  178  ;  40  L.  J.  Ch.  IGG. 

(w)  As  to  what  will  amount  to 
such  evidence,  see  Dixon  v.  Gayfcrc, 
(1857;  1  D.  &  J.  655. 


(«)  Tardiffe  v.  Scrughan,  (1769) 
cited  1  Br.  C.  C.  423,  which,  though 
criticised  by  Lord  Eldon  in  MacJcreth 
V.  Si/ininons,  (1808)  15  Ves.  352,  and 
by  Shadwell,  V.-C,  in  C/arJce  v. 
Boi/le,  (1830)  3  Si.  at  p.  502,  is  now 
an  established  authority;  see  IHc/i- 
(trdson  v.  M'Cattshind,  (1817)  Eeat. 
457,  400 ;  Sug.  14th  ed.  676  ;  and 
Buckland  v.  PockneU,  (1843)  13  Si. 
406,  412.  See  also  Matthew  v.  Bowhr, 
(1847)  6  Ha.  110;  16  L.  J.  Ch.  329  ; 
Collins  V.  C,  (1862)  31  Beav.  346  ; 
Davics  V.  Thomas,  1900,  2  Ch.  461  ; 
69  L.  J.  Ch.  643. 

(o)  Jf'inter  v.  lord  Anson,  (1827) 
3  Kus.  488  ;  6  L.  J.  Ch.  7. 
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conveyauce  was  expressed  to  be  made  by  tlie  mortgagor  aud   Chap.  Xlll. 

mortgagee  in  consideration  of  the  annuities  having  been  so  

granted,  and  of  the  mortgage  debt  having  been  paid  by  the 
purchaser,  it  was  held,  that  the  cu'cumstance  of  the  separate 
deed  being  taken  as  a  security  for  the  annuities,  and  the 
mode  in  Avhich  the  consideration  was  stated  in  the  convey- 
ance, evidenced  an  intention  that  there  should  be  no  lien  {j>). 

So,  where  a  reversion  was  sold  in  consideration  of  imme-  wiiether 
diate   life   annuities,   which   were   secured   by  bond,   Lord  ^ond incase 

Eldon,  looking-  to  the  nature  of  the  estate,  and  the  fact  of  of  sale  of 
'  o  '  ^  reversion. 

a  bond  being  taken,  held,  that  there  was  no  lien :  the 
annuities  might  all  determine  before  the  reversion  fell  into 
possession ;  and  this,  coupled  with  the  fact  of  the  vendor 
taking  the  bond,  showed  that  he  did  not  intend  the  lien  to 
subsist  {q)  :  but  there  were  special  circumstances  in  this 
case,  which  showed  an  intention  on  the  vendor's  part  to 
rely  merely  on  the  personal  security ;  and  it  cannot  be  (as 
it  has  sometimes  been)  regarded  as  an  authority  for  the 
proposition  that  there  can  be  no  lien  where  the  estate  is 
sold  in  consideration  of  an  annuity,  secured  by  a  bond  or 
covenant  (>•) . 

"Where  the  contract  was   to   sell  in  consideration  of  an  Lieu  waived 
annuity  for    three   lives    payable   quarterly,   and    'Ho   be  te^rmTof^ 
secured  by  bond,"   it  was  held,  that  the  land  was  free  ;  contract. 
though  the  vendor  was  entitled  to  have  the  annuity  secm-ed 
by  a  bond,  before  he  could  be  called  on  to  convey  the  estate. 
The  Court  did  not  dispute  the  authority  of  Winter  v.  Lord 
Anson ;  but  considered  that  the  terms  of  the  contract,  and 
the  circumstance  that  the  existence  of  such  an  annuity  as  a 
charge  upon  the  property  would  have  seriously  interfered 
with  alienation,  rebutted  the  general  presumption  (s). 

{p)  Bucl-landY.  FochuU,  (1843)  13  (r)  See  Sug.  8G9,   11th  ed.  ;    and 

Si.  406  ;    Frail  v.    Ellis,    (1852)    16  see  14th  ed.  p.  676,  n. 
Beav.  350  ;  22  L.  J.  Ch.  467.  (*)  Di^'on  v.  Gcujfere,  (1857)    1  D. 

{q)    See    Mackreth    v.     Symmons,  &  J.    655,    see  and  consider  judg- 

(1808),    and    generally    the    notes  ment  ;    Fi/Ice  v.   Rendall,    (1852)    2 

thereto    in    Wli.     &     T.     L.     C.  D.   M.   &   G.    209:    21   L.   J.   Ch. 

7th  ed.  905. 
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Chap.  XIII. 
Sect.  1. 

General  rule 
as  to  waiver 
of  lien. 


Presumable 
intention 
either  way 
may  be  re- 
butted. 


And  generally  where  the  mortgage,  bond,  or  other  security 
is  taken  by  way  of  substitution  for  the  pui'chase-money,  and 
is  in  fact  itself  the  consideration,  no  hen  exists  (f).  Whether 
or  not  this  is  the  case  is  a  question  of  intention,  which  must 
be  decided  by  looking  "  at  the  instruments  executed  by  the 
parties  at  the  time  "  (k). 

And  since  taking  a  substantive  and  independent  security 
destroys  the  lien,  not  by  virtue  of  any  technical  rule,  but 
merely  by  indicating  the  intention  of  the  vendor,  the  lien 
may,  notwithstanding  the  security,  be  preserved,  either  by 
express  agreement,  or   by  any  expressions   negativing   the 
presumable  intention  to   abandon  it  (.r)  ;  e.g.,  a  stipulation 
that  the  estate  shall  not  be  sold  until  the  money  is  paid,  or 
unless  with  the  consent  of  the  vendor  and  the  surety  (//)  ;  or 
by  parol  evidence  negativing  such  presumable  intention  (;:)  ; 
and  this,  though  such  intention  be  collected  from  the  terms 
in  which  the  consideration  is  stated  on  the  face  of  the  con- 
veyance, and  acknowledged  in  the  receipt  (:;).     And,  on  the 
other  hand,  the  intention  to  abandon  the  lien,  in  cases  where 
only  a  note  or  bond  is  taken,  may  be  evidenced  by  a  parol 
express  agreement  {a)  ;  or  by  expressions  inconsistent  with 
its  continuance ;  e.g.,  expressions  referring  to  a  re-sale  of  the 
property  before  the  time  fixed  for  payment  of  the  amount 
due  to  the  vendor  (b)  ;  and  the  same  would  be  the  rule  in  a 
case  where  no  security  was  taken.     It  was  decided  by  Lord 
Eldon  that  the  nature  of  the  transaction  may  show  that  the 
lieu  is  to  subsist  as  to  part  of  the  unpaid  purchase-money, 
but  not  as  to  the  residue  (c) . 

An  ao-reement  that  the  vendor  shall  retain  the  title  deeds 

&P.  181. 


[t)  I'arrott  v.  Swcetland,  (1831)  3 
M.  &  K.  655;  He  Albert  Ass.  Co., 
(1870)  11  Eq.  164;  40  L.  J.  Ch. 
166  ;  Jie  Brentwood  Brick  Co.,  (1876) 
4  Ch.  D.  562  ;  46  L.  J.  Ch.  554. 

(k)  Farrott  v.  Swcctland,  sup.  at 
p.  664. 

[x)  Austen  V.  Malscy,  (1801)  6  Ves. 
475,  483. 

(y)  Elliot  V.  Edwards,  (1802)  3  B. 


[z)  Frail  v.  Ellin,  (1852)  16  Beav. 
350;  22  L.J.  Ch.  467. 

(«)  Winter  v.  Lord  Anson,  (1823) 
1  S.  &  S.  at  p.  445  ;  6  L.  J.  Ch.  7. 

(h)  Exp.  Farkes,  (1822)  1  Gl.  &  J. 
228. 

{c)  Mackrcth  v.  Symmons,  (1808)  15 
Ves.  351. 
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does  not  raise  a  presumption  that  it  is  intended  to  exclude   Chap.  XIII. 
the  lien  (r/). — — 


The  lien  is  not  lost  by  an  unauthorized  or  improper  pay-  Not  lost  by 
ment  to  the  vendor's  agent  (.).  ^^yt'nfto' 

agent. 

Where  a  vendor  joins  in  a  deed  by  which  the  purchaser  Lien,  how 
mortgages  the  estate  to  a  third  party,  who  advances  part  of  third  parties! 
the  purchase-money,  he  has,  as  against  such  mortgagee,  no 
lien  for  the  unpaid  balance  (./')  :  so,  where  a  vendor,  mthout 
receiving  the  purchase-money,  signs  the  conveyance  for  the 
purpose  of  enabhng  the  purchaser  to  execute  a  mortgage,  he 
has  no  lien  as  against  the  mortgagee  (g)  :  so,  where,  upon  a 
purchase  by  trustees,  the  vendor,  knowing  the  money  to  be 
trust  money,  signed  the  usual  indorsed  receipt,  but  allowed 
part  of  it  to  remain  in  the  hands  of  one  of  the  trustees  with- 
out the  knowledge  of  his  co-trustees,  or  cc.'sfiiis  que  trust,  he 
was  held  to  have  no  lien  (/?).  So,  where  a  trustee  purchased 
on  behalf  of  his  cestui  que  trust,  and  the  recitals  of  the  con- 
veyance disclosed  the  trust,  and  contained  a  statement  that  a 
sufficient  portion  of  the  trust  funds  had  been  called  in  to 
provide  the  purchase-money,  for  the  whole  of  which  there 
was  an  indorsed  receipt,  the  real  fact  being  that  part  of  the 
price  was  contributed  by  the  trustee  personally,  and  was 
secured  by  his  bond  and  a  deposit  of  the  title  deeds  with  the 
vendor,  it  was  held  that  the  latter  had  no  lien  on  the  deeds 
for  the  balance  due  to  him  (i).  So,  where  trustees  sold  land 
intended  for  building  purposes,  and  signed  a  receipt  indorsed 
on  the  conveyance  for  the  whole  of  the  purchase-money, 
though  only  a  part  of  it  was  in  fact  paid,  and  then  at  the 
purchaser's  request  registered  a  memorandum  of  the  con- 

{d)   Wreforde  v.  Lethera,   (1824)   2  {g)  Smith  v.  Eirois,  (1860)  2S'BesLV. 

L.  J.  (0.  S.)  Ch,  173.  59  ;  Mice  v.  It.,  (1853)  2  Dr.  73  ;  23 

L.  J.  Ch.  289. 

(e)   TFroutT.  Dawes,  (1858)  25'Bea.v.  ,,.    tt-j  ■,  -rr-  i  -c  u    /loo-s    ^ 

^  '  >  \         /  (/;j    jyhtte  V.    WaKefeld,   (183o)    7 

369;     Wilson   v.    Keating,    (1859)    5       o-     im       r>  •  z>7  ?              /■,o,o\ 

'                                      ^'    ^         '            h\.  401  ;    Price  v.  Blakemorc,  (1843) 

Jur.  N.  S.  815.                                             „  -D        '  „„  ^         ' 

6  Beav.  507- 

(/)   Cood  V.  ToUard,  (1821)  9  Pr.  (0  Muir  y.  JoUy,  (1858)  26  Beav. 

544.  143. 
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Chap.  XIII.    veyanee  iu  the  West  Eiding  registry,  in  order  that  a  good 
■ — '■ — — —  title  might  be  made  to  the  property,  but  retained  the  con- 
veyance ;  it  was  held  that  the  vendors  had  by  their  conduct 
lost  their  lien  as   against   sub-purchasers  of   parts  of  the 
property  from  the  original  purchasers  (/.•) . 

None  implied  And  no  lien  will  be  assumed  in  favour  of  parties  who 
disqualified  are,  by  law,  disqualified  from  holding  such  an  interest  in  real 
P^'^^i^'-  estate  (/). 

Concurrence         Where  a  purchaser  paid  part  of  his  pui'chase-money,  and 
creditol^^rof      was  let  iuto  posscssiou,  but  took  no  conveyance,  and  the  vendor 
chi^eToi!  "ale  o^btaiued  a  decree  for  sale,  it  was  held,  that  a  purchaser  under 
under  decree,    the  decree  w^as  not  compellable  to  complete  without  the  con- 
currence of  the  registered  judgment  creditors  of  the  original 
purchaser,  who  were  not  parties  to  the  suit,  and  whose  judg- 
ments were  prior  to  the  decree  (;>/) . 

lUepal  Where  the  original  contract  is  tainted  with  illegality,  this 

is  a  defence  to  an  action  by  the  vendor  upon  any  security 
which  may  have  been  given  for  the  balance  of  the  purchase- 
money  {ii). 


Vendor's  Hen       A  Vendor's  lien  is  not  affected  by  an  order  under  s.  116  of 
appointment    the  Lunaoy  Act,  1890,  whereby  a  person  is  appointed  to 
lunacr^*^^  ^^    receive    and    give   a   discharge    for    all   sums   due  to   the 
lunatic  (o). 

Vendor's  lien  The  vendor  to  a  railway  company  has  no  lien  for  his 
purclui^e-  unpaid  purchase-money  upon  the  moneys  deposited  in  Court 
STrKa'^^°  under  the  L.   C.  C.  Act,   1840  (p) :   he  has,  however,  the 

company. 

(k)  Kettlewell  v.  Watson,  (1884)  26  L.  J.  Ch.   297 ;   and  see  liulout  v. 

Ch.  D.  501 ;  53  L.  J.  Ch.  717.     The  Fowler,  1904,  2  Ch.  93  ;  73  L.  J.  Ch. 

circumstances  of  this  case  were  very  579. 

special,  and  some  of  the  purchasers  (,,)  _f"i6;(«-  v.   Bruhjes,  (1854)  3  E. 

had  omitted  to  take  reasonable  pre-  &  jj,  642  ;  23  L.  J.  Q.  B.  276.     As 

cautions.  ^q  illegal  agreements,  see  sup.  p.  201 

(/)  Hxp.  p.  518  ;  lIiDiinon  v.  South-  ^(  j^^^ 

co/f,  (1751)  2  Ves.  sen.  389,  1393.  ,  \    -n     ■  rn  .nr^n   o  nu 

I    \  1,    r^  .  IT         /lo^TN  1  7^  ("    I>u<--<-is  V.   Thom(i!<,  1900,  2  Ch. 

{m)  He  Gmj-coat  Ilo.yj.,  (1857)  1  D.  j^ 

ic  J.  531  ;  27  L.  J.  Ch.  62  ;  JOn^ht       ^^^ '  ^^  ^^  '^'  ^^^  ^^^• 

V.  Pococ/,;  (18.57)  24  Beav.  43G;    27  (p)  &ec  xiij).  p.  719. 
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ordinary  vendor's  lien  upon  tlie  land  taken,  in  respect  not   Chap.  XIII. 
only  of  unpaid  purchase-money,  but  also  of  compensation  for 


consequential  damage  {q) ;  unless  such  compensation  is  the 
subject  of  a  separate  agreement  between  him  and  the  com- 
pany (r)  ;  and  the  fact  of  a  deposit  and  bond  having  been 
made  under  s.  85,  does  not  prejudice  his  lien  for  the  excess 
of  the  purchase  and  compensation  moneys  over  the  sum 
deposited  (.s) .  The  lien  does  not  extend  to  the  costs  of  the 
arbitration  under  which  the  price  has  been  ascertained  {t)  ; 
and  it  has  been  held  that  on  a  sale  to  a  public  company 
in  consideration  of  a  yearly  rent-charge,  the  vendor  has  no 
lien  (^0- 

A  vendor's  lien,  when  established  by  a  judicial  decree  (.<•),  Vendor's  lieu, 

,      .    .        T-TT-,  ,  •11       ^ow  enforced. 

may  be  enforced  by  sale  (y).     Where  purchase-money  is  to  be  where  pur- 
paid  bv  instalments,  some  of  which  are  in  arrear,  and  some  of  chase-money 

i-  -^  '  ^  '  payable  by 

which  are  not  yet  due,  the  vendor,  on  bringing  an  action  for  instalments. 

specific  performance,  may  obtain  a  declaration  of  lien  for  both 

the  arrears  and  future  instalments  {z) .     A  vendor's  lien  is 

recognized   and  can  be  enforced  only  in  Equity.     In  one 

case  («)  it  was  held  that  a  vendor  could  not  at  the  same  time 

sue  in  Equity  to  enforce  his  lien,  and  also  bring  an  action  at 

Law  upon  a  bond  or  any  other  seciu-ity  which  he  might  have 

taken  for  payment  of  the  money,  though  if  he  failed  in  one 

remedy,  he  might  resort  to  the  other.     This  decision  seems, 

however,  to  be  open  to  question,  on  the  ground  that  there 

is  no  distinction  in  principle  between  a  vendor  seeking  to 


(q)   Walker  Y.   Ware  E.  Co.,  (1866)  649;    49   L.  J.   Ch,   674;    and  see 

1  Eq.  195  ;  35  L.  J.  Ch.  94.  Cornwall  v.  Henson,  1899,  2  Ch.  710  ; 

(?•)  lb.  190O,  2  Ch.  298  ;   68  L.  J.  Ch.  749  ; 

(«)  lb.  69  ib.  581,  where  a  purchaser  who 

{t)  Earl  Ferrers  v.  fitafford  It.  Co.,  had  agreed  to  pay  by  instalments, 

(1872)  13  Eq.  524;  41  L.  J.  Ch.  362.  after  payment  of  all  but  one,  having 

(«)  Earl  of  Jersey  v.  Briton  Ferry  abandoned  by  conduct  the  contract, 

Co.,  (1869)  7  Eq.  409,  413.  was,  on  a  subsequent  claim,  refused 

(.i)  A.-G.  V.  Sitthiyhourr,e  li.  Co.,  either  specific  performance,  damages, 

(1866)  1  Eq.  636  ;  35  L.  J.  Ch.  318.  return  of  instalments  or  a  lien  on  the 

(y)  Hope  V.  Booth,  (1830)  1   B.  &  land  for  the  instalments  paid. 

Ad.  498  ;  9  L.  J.  (O.  S.)  K.  B.  21.  («)  Barker  v.  Smarh,  (1840)  3  Bear. 

(--)  mves  V.  N.,   (1880)  15  Ch.  D.  64. 
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Chap.  XIII.    enforce  his  lien,  and  a  mortgagee  who  may  pursue  both  his 
— —  remedies  concurrently  {b). 

Lien,  how  The  lien  may  in  the  same  way  be  enforced  against  lands 

aJa°inTt  a  rail-  taken  by  a  railway  company,  though  the  line  is  open  for 
^vliy  company.  ^^^^_^  ^^.^_     -g^^^  ^^^  q^^^^^  ^^^  ^^^  ^^p^^  ^n  interlocutory 

application  restrain  the  company  from  using  the  lands  bought 
by  them  for  the  purposes  of  their  undertaking  until  payment 
of  the  purchase-money  ((/).  Where,  however,  a  decree  was 
made  against  the  company  for  specific  performance  of  the  con- 
tract, and  for  payment  of  the  purchase-money  within  a  limited 
period,  leave  was  granted  to  the  plaintiff  to  apply  for  an 
injunction  in  default  of  payment  ((')  :  and  it  seems  clear  that 
in  such  a  case  on  decree  (,/'),  but  not  upon  an  interlocutory 
application  [g),  the  landowner  is  entitled  to  have  a  receiver 
appointed.  Under  the  Eailway  Companies  Act,  18G7,  s.  4, 
the  rolling  stock  and  plant  of  a  railway  company  cannot  be 
taken  in  execution;  but  a  receiver  and,  if  necessary,  a 
manager  may  be  appointed,  on  the  petition  of  the  judgment 
creditor ;  and  the  money  received  will  be  distributed  under 
the  direction  of  the  Court  {gg). 


Section  2. 


Vendor  has 
no  claim  in 
respect  of 
mistake  as  to 
extent  or 
value  of  the 
property, 


(2.)  Whether  the  vendor  has  any  remedy  if  the  estate  has  been 
sold  at  an  iindervalue ; — or  more  has  been  conveyed  than  was 
intended. 

The  vendor,  after  conveyance,  has  no  remedy,  if  the  pro- 
perty prove  to  be,  as  respects  either  quantity  or  quality,  more 
valuable  than  was  imagined ;  for  instance,  where  the  residue 


(//i  I'arrcr  v.  L(tcy  Hartland  ^-  Co., 
(ISHrj)  :U  Ch.  D.  42;  55  L.  J.  Ch. 
lit). 

ic)  Wnui  V.  Toltenluun  R.  Co., 
(1868)  3  Ch.  740  ;  37  L.  J.  Ch.  Go4  ; 
Walker  v.  Ware  R.  Co.,  (1865)  1  Eq. 
195;  35  L.  J.  Ch.  94;  AUgood  v. 
Merri/hent,  ^c.  R.  Co.,  (1886)  33  Ch. 
D.  .J71  ;  55  L.  J.  Ch.  743  ;  see  inf. 
p.  1106. 

[d)  I'cll  V.  Northampton  R.  Co., 
(1866)  2  Ch.  100  ;  36  L.  J.  Ch.  319  ; 
Manns  v.  Isle  of  Wu/ht  R.  Co.,  (1870) 
5  Ch.  414;  39  L.  J.  Ch.  522;  Latimer 
V.  Ajjlesbitry  R.  Co.,  (1878)  9  Ch.  D. 
385. 

(e)  Bishop    of   Winchester   v.    Mid 


Hants  R.  Co.,  (1867)  5  Eq.  17  ;  37 
L.  J.  Ch.  64. 

(/)  'S'.  C. ;  Williams  v.  ^iijlcshanj 
and  Buehingham  R.  Co.,  (1873)  28 
L.  T.  647  ;  but  see  Felly.  Northampton 
R.  Co.,  sap.,  where  Turner,  L.  J., 
seems  to  have  had  some  doubt  upon 
the  point. 

(g)  Latimer  v.  Aylesbarg  R.  Co., 
sup.  ;  and  see  further  on  the  subject 
inf.  p.  1106;  Jepson,  L.  C.  Acts, 
2nd  ed.  p.  72. 

{gg')  See  Ue  Manchester  c?-  Milford 
Rig.,  (1880)  14  Ch.  D.  645;  49  L.J. 
Ch.  365  ;  and  Re  Southern  Rig.,  (1880) 
6  L.  R.  Ir.  165  ;  for  form  of  order, 
sec  Seton,  6th  cd.  769. 
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of  a  lease,  of  wliicli  twenty  years  were  in  fact  unexpired,  was   Chap.  XIII. 

sold  under  the  impression  that  there  were  only  eight  years  to  ■ ~ — • 

run,  and  the  price  was  fixed  on  that  supposition,  the  vendors, 
though  trustees,  were  held  bound  by  the  conveyance  :  Lord 
Cottenham  observed,  "Suppose  a  party  proposed  to  sell  a 
farm,  describing  it  as  '  all  my  farm  of  200  acres,'  and  the 
price  was  fixed  on  that  supposition ;  but  it  afterwards  turned 
out  to  be  250  acres,  could  he  afterwards  come  and  ask  for  a 
re- conveyance  of  the  farm  or  payment  of  the  difference  ? 
Clearly  not ;  the  only  equity  being  that  the  thing  turns  out 
more  valuable  than  either  of  the  parties  supposed.  And 
whether  the  additional  value  consists  in  a  longer  term  or 
larger  acreage  is  immaterial "  (/O- 

Nor,  where  several  persons  have  joined  in  conveying  an  or  the  extent 
estate  to  a  purchaser  for  a  full  consideration,  can  one  of  them  therein. 
be  afterwards  heard  to  say  that  he  was  under  a  misappre- 
hension as  to  the  extent  of  his  interest  in  the  property  (/). 
"Where  a  woman,  who  had  a  life  interest  settled  to  her 
separate  use,  joined  wdth  her  supposed  husband  (who  was  in 
fact  married  to  another  woman)  in  assigning  it  to  a  purchaser, 
she  was  held  bound  by  the  assignment  (k)  :  but  in  this  case  it 
is  difiicult  to  see  how  any  fair  question  could  be  raised ;  since 
the  woman  assigned  the  property  not  as  a  feme  covert,  but  as 
being,  in  regard  thereto,  a  /one  sole,  in  contemplation  of  a 
Court  of  Equity. 

And,  in  the  absence  of  express  qualifying  words,  it  will  be 
presumed  that  each  conveying  party  intended  to  pass  all  his 
different  rights  and  interest  in  the  property.  But  in  one 
case  (/),  where  a  vendor  was  beneficially  interested  in  one 
share,  and  was  also  trustee  of  another  share,  it  was  held  by 
the  House  of  Lords  that  the  purchaser  did  not  acquire  the 
legal  estate  in  the  latter  share,  notwithstanding  that  the 

{h)  OkiUv.  jr/ii«(TA-«-,  (1847)  2  Ph.  2  Jur.  N.  S.   1032:    26  L.  J.   Ch. 

338;  1  DeG.  &  S.  83.  225. 

(i)  Maiden  v.  Menill,  (1737)  2  Atk.  ijc)  Sturge  v.  Starr,  (1833)  2  M.  & 

8  ;  Marshall  v.  Collett,  (1835)  1  Y.  &  K.  195. 

0.232;  Evans  T.  Jones,  (1853)  Kay,  {I)  Fausset  v.    Carpenter,   (1831)   2 

29  ;  and  see  Eorne  v.  Barton,  (1856)  Dow.  &  C.  232. 
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Chap.  XIII.    cestui  que  trust  joined  in  the  conveyance  for  tlie  purpose  of 

. ^'^^'  "• passing  tlie  beneficial  interest ;  tut  this  decision  has  been 

universally  disapproved  {m). 

Nor  in  respect      And  where  the  owner  of  an  estate  has  sold  and  conveyed 

"o  another,"at  it   in   consideration   of    the   purchase-money  being,    at   his 

Ins  request,      j-gq^gst,  paid  to  a  third  person,  he  cannot  afterwards  impeach 

the  sale  upon  the  ground  of  such  person  having  exercised 

imdue  influence  over  him : — unless  he  can  clearly  fix  the 

purchaser  with  a  (7??r/.s/-fraudulent  knowledge  of  such  being 


the  case  (»). 


Alitn;  if 


dealt  with  is 
by  mutual 
mistake 
conveyed. 


But  the  above  cases  must  be  distinguished  from  those 
mtendedtobe  where  the  conveyance,  by  mistake,  comprises  more  than 
either  party  intended  to  deal  with  (o)  :  as  where,  upon  a 
contract  for  sale  of  farm  A.,  the  conveyance  by  mistake 
includes  lands  parcel  of  farm  B. ;  or  where  the  plan  on  the 
deed  comprises  more  land  than  was  intended  to  be  con- 
veyed {'p)  ;  or  where  the  words  of  conveyance  are  more 
comprehensive  than  the  recitals  as  to  the  property  to  be 
conveyed  {q)  ;  or  where  a  clause  is  accidentally  inserted  in 
the  deed  contrary  to  the  agreement  (>■)  :  and  if,  in  any  other 
respect,  the  deed  fails  to  carry  out  that  which  is  proved  to 
have  been  the  common  intention  of  all  material  parties,  the 
Court  will  rectify  the  error  («)  ;  but  the  mistake  must,  if  it 
is   to    be    rectified,   be    mutual  (/),    and    must    be    clearly 


(;«)  Carter  y.  (.'.,  (1857)  3  K.  &  J. 
at  p.  635 ;  27  L.  J.  Ch.  74  :  Sug. 
14th  ed.  743. 

[}i)  See  and  consider  Blaclcie  v. 
Clark,  (1852)  15  Beav.  595,  601. 

[o)  Tyler  y.Jkvershaiv,  (1673)rinch, 
80;  Thomas  v.  Davis,  (1757)  1  Dick. 
301 ;  see  Beaiimo)it  v.  Bramlrtj,  (1822) 
T.  &  R.  41  ;  Marquess  of  Exeter  v. 
Marchioness  of  Exeter,  (1837)  3  M.  & 
C.  321  ;  7  L.  J.  N.  S.  Ch.  240  ; 
Mortimer  v.  ^horthaU,  (1842)  2  D.  k 
"War.  303. 

[p)  Harris  v.  Tepperell,  (1807)  5 
Eq.  1. 

[q)  Jenner  v.  /.,  (1806)  1  Eq.  301  ; 
35  L.  J.  Ch.  329 :  and  see  Boolr  v. 


lord  Kensington,  (1856)  2  Iv.  &  J. 
753  ;  25  L.  J.  Ch.  795  ;  Crompton  v. 
Jarratt,  (1885)  30  Ch.  D.  298  ;  54 
L.  J.  Ch.  1109. 

(;■)  Rob  V.  Buttcnviclc,  (181G)  2  Pr. 
190. 

{s)  Wright  V.  Goff,  (1856)  22  Beav. 
207;  Cou-en  v.  Trmjitt,  1899,  2  Ch, 
309 ;  68  L.  J.  Ch.  503. 

(/)  Earl  of  Bradford  v.  Earl  of 
Eomney,  (1862)  30  Beav.  431  ;  but 
see  Garrard  v.  Erankel,  (1862)  ib. 
445;  31  L.  J.  Ch.  604;  Harris  v. 
Tepperell,  (1867)  5  Eq.  1  ;  Paget  v. 
Marshall,  (1884)  28  Ch.  D.  255  ;  54 
L.  J.  Ch.  575  ;  and  see  Bloomer  v. 
Spittle,  (1872)  13  Eq.  427;  41  L.  J. 
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proved  (k)  ;  and  the  extent  of  the  proposed  alteration  should  be    Chap.  XIII. 

ascertained  by  evidence  contemporaneous  with,  or  anterior  to,  • 

the  deed  (.r).  Where  the  mistake  is  only  unilateral,  the  Court  Where 
cannot,  in  the  absence  of  fraud,  or  misrepresentation  amount-  unilaterai. 
ing  to  fraud,  rectify  after  conveyance  (i/)  ;  though,  of  course, 
the  Court  can,  in  a  sufficient  case  before  completion,  declare 
that  there  has  been  no  contract,  on  the  ground  that  the 
parties  have  never  been  at  one.  In  three  cases  it  was  said 
that  the  Court  had  power  to  give  the  complaining  party  the 
option  of  taking  what  the  other  intended  to  give  under  the 
penalty  of  rescission  if  such  option  were  not  exercised  (s). 
In  these  decisions,  however,  the  defendant's  conduct,  though 
not  actually  stigmatised  as  fraud,  was  treated  as  equivalent 
to  it,  and,  in  the  absence  of  fraud,  Farwell,  J.,  has  stated  it 
to  be  his  opinion  that  tliere  was  no  jurisdiction  to  grant  the 
relief  given  (a) . 

In  a  case  at  Law,  where  A.,  being  seised  in  fee  of  an 
undivided  moiety  of  a  messuage,  and  having  a  lease  of  the 
other  moiety  with  a  covenant  not  to  assign  without  licence, 
after  reciting  that  he  was  seised  in  fee  of  the  entirety, 
granted  to  B.,by  way  of  mortgage,  all  his  estate  and  interest 
in  the  messuage,  and  by  the  same  deed  assigned  other  lease- 
hold property  of  which  he  was  possessed,  it  was  held  that 
only  the  moiety  of  which  he  was  seised  in  fee  passed  by  the 
deed  (b).     Stress  was  laid  on  the  fact  that  the  deed  was  only 

Ch.  369,  where,  after  the  time  which  Romncy,   (1862)   30  Beav.  431;    and 

had  elapsed,  the  Court  declined  to  see    IVUkinson    v.    iS^eJson,    (1861)    7 

rectify    the     deed,     but    gave     the  Jur.  N.  S.  480. 

plaintiff  (the  purchaser)  the  option  (;,)  gge  per  Farwell,  J.,  in  3Ia;/  v. 

of  dismissing  his  bill  without  costs,  riatt,  1900,  1  Ch.  at  p.  623  ;  Ellis  v. 

if  the  defendants  would  not  rectify  mus,  (1892)  67  L.  T.  287,  where  the 

the  deed  ;  May  v.  Phtft,  1900,  1  Ch.  vendor's  agent  mis-stated  the  inten- 

616,  623  ;  69  L.  J.  Ch.  357.  tion  of  the  vendors. 

(»)  Marquis  of  Brcadalban.y.  Mar-  ^^^  ^^,.,.^,.^^  ^_  ^^.^^^j.^^^  j^,.,.^.^  ^_ 

quis  of  Chandos,    (1836)  2  M.  ^  &  C.  p,^^„.,/;^  and  Paget  v.  Marshall,  sup. 
711.     Parol  evidence  is  inadmissible 

where  there  is  no  ambiguity  between  (<?)  ^^"V  v-  Piatt,  sup. ;  and  see  Gun 

the  contract  and  conveyance;  May  v.  McCarthy,  (1884)  13  L.  R.Ir.  304. 

V.  Piatt,  sup.  (b)  Francis  v.  Minton,  (1867)  L.  R. 

{x)  Earl  of  Bradford   v.   Earl  of  2  C.  P.  543  ;  34  L.  J.  C.  P.  201. 
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Chap.  XIII.    a  security  for  a  debt,  and  not  an  absolute  purchase  ;  but  the 

only  sufficient  ground,  if  it  be  one,  for  the  decision  was  that 

if  the  leasehold  moiety  had  been  held  to  pass  there  would 
have  been  a  forfeiture.  No  doubt  the  fact  of  part  of  the 
messuage  being  held  under  a  lease  was  overlooked,  and  it 
was  the  intention  of  both  parties  that  the  whole  should  be 
included  in  the  deed.  The  covenant  in  the  lease  was  against 
assignment  only ;  and  if  the  question  had  come  before  a 
Court  of  Equity,  the  mortgagee  would  probably  have  been 
entitled  to  require  an  underlease. 

Onus  of  proof.       The  biu'den  of  proof,  where  it  is  sought  to  have  a  deed 
rectified,  lies  on  the  plaintiff  (r) . 

Distinction  The  difference  between  cases  where  the  conveyance  is  rec- 

between  cases    i-r>i,i  ir*ii  i  i  xi  i 

■where  con-       titled  on  the  ground  or  mistake,  and  cases  where  the  vendor 
"^^^.^^''^  ^^        bas  no  remedy  for  his  own  mistake  in  the  conveyance  as  to 

rectmed  on  -^  "^ 

f^ovmd  of        the  quantity  or  quality  of  the  estate,  is,  that  in  the  former 

mistake  and  .  .  i      i  •  i         i 

where  vendor   the   parties    never    intended    to    deal    with    the    property 

remedy.  which  is  conveyed ;  while,  in  the  latter  (d),  the  vendors  do 

intend  to  sell  all  their  remaining  interest  in  the  property,  but 

by  their  own  mistake  they  misdescribe  what  that  interest 

is  {(')  :  so,  in  the  case  put  by  Lord  Cottenham  (/),the  vendor 

would  really  intend  to  sell  the  entire  farm,  and  the  only 

Evidence  not    mistake  would  be  as  to  the  quantity.    At  Law  evidence  cannot 

Law  to  show    l^e  received  to  contradict  the  conveyance  by  showing  that 

to*^pass°pro-*    property,  which  would,  prima  facie,  pass  under  general  words, 

perty  which     -^-^8  j^gt  intended  to  be  included  in  the  purchase  (a) . 

pri))iu  facie 
passes  by 

conveyance.  In   cascs   wlicre   an   undue    advantage    has   been   taken, 

Relief  in  cases  i.*  i        p         i     j_i  j.       •  i  •  L•l^    i    i 

of  fraud  and     amounting  to   iraud,  the  party  imposed  on  is  entitled  to 

(c)   Wrif/ht  V.  Goff,  (1856)  22  Bcav.  Ch.  45L     The  rule  does  not,  how- 

207 ;    25  L.  J.  Ch.  803 ;    Tucker  v.  ever,    apply    to    voluntary    deeds  ; 

Jkimrlf,  (1887)  38  Ch.  D.  1;  JJoiiIiote  Lindo    v.    Z.,   (1839)   1  Beav.  496; 

v.  Hendirsoii,  1895,  1  Ch.  742  ;   1895,  8  L.  J.  N.  S.  Ch.   284  ;    Turfier  v. 

2  Ch.  202.  r.,  (1880)  14  Ch.  D.  829. 

{d)  Old/l  V.  Whittnlcr,  (1847)  2  Ph. 
338.  (/)  '^V-  P-  741. 

[e)  lb.  341  ;    Bowhins  v.  Jackson,  (^)  I)oc  v.  IFcbxlrr,  (1840)   4   P.  & 

(1850)  2  Mac.  &  G.  372  ;    19  L.  J.       D.  270. 
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rescission.     Thus,    relief   has   been    afforded,  where    a   pur-    Chap  XIII. 

'  ,  Sect.  2. 

chaser   knowino-ly    obtained,    for    an   inadequate    considera- 

°  '^  '  ,  .  distress— 

tion,  a  conveyance  from  a  vendor  in  humble  circumstances  rescission. 
and  ignorant  of  his  rights  {//)  ;  and,  in  other  cases,  where 
advantage  has  been  taken  of  the  vendor's  distress  to  procure 
an  unfair  bargain  (/) .  And  where  a  person,  who  well  knew 
the  value  of  the  property,  obtained  from  a  young  man,  a 
common  sailor,  lately  come  ashore,  and  much  pressed  for 
money,  an  estate  for  a  grossly  inadequate  price,  the  Coiu't, 
even  as  against  the  devisees  of  the  purchaser,  appointed  a 
receiver  before  the  hearing  (A-).  The  burden  of  proof  is  on 
the  person  seeking  rescission  (/). 

It  was  laid  down  by  Lord  Langdale  (m),  that  a  man  who  General  rule 

J    . „     ,     .  .      as  to  distress. 

IS  m  distress  may  nevertheless  contract ;  and  it,  being  m 
distress,  he  procure  other  persons  to  consent  to  an  agreement 
which  he  would  not  himself  have  requested  or  consented  to 
if  he  had  not  been  in  distress,  and  afterwards  successfully 
ui'ges  and  obtains  the  performance  of  that  agreement,  and, 
after  that,  acquiesces  for  a  length  of  time  in  the  performance 
without  any  notice  of  dissatisfaction  or  complaint,  he  is  not 
entitled  to  set  aside  the  transaction  on  the  mere  ground  of  his 
poverty  or  distress,  in  the  absence  of  any  deception  or  fraud 
proved  to  have  been  practised  on  him. 

"Where  a  mortgagor  in  consideration  of  the  mortgage  debt  Release  by 

.  ,       mortgagor  to 

releases  the   equity   of  redemption   to   the   mortgagee,  the  mortgagee  of 
parties  are  to  be  regarded,  until  the  contrary  is  shown  by  the  redemption. 

{h)  Evans  \.    Lleivelhjn,    (1787)    2  (1852)  3  H.  L.  C.  7-12;  /rf;«es  v.  ITw, 

Br.  C.  C.  150;  see  Groves  v.  Ferkins,  (1889)  40  Ch.  D.  449  ;    58  L.  J.  CL. 

(1834)  6  Si.  576;  Siurffe  v.  S.,  (1849)  355. 

12  Beav.  229;   19  L.  J.  Ch.  17  ;   Fry  {k)  SiilxrU  v.  Wilkins,  (1821)  Jac. 

T.Lane,  (1888)   40  Ch.  D.  312;    58  280;    see    Farmer  v.    F.,    (1848)     1 

L.  J.  Ch.  113.  H.  L.  C.  724,  where  the  vendor  was 

(i)  See   Piclcett   v.    Loggon,    (1807)  deaf  and  dumb,  but  under  the  cir- 

14  Ves.  215,  231;  Murray  y.  Palmer,  cumstances  relief  was  refused;  andcf. 

(1805)   2  Sch.  &  L.  474,  486  ;    Wood  Georges.  Evans,  (1840)4  Y.  &  C.  211. 

V.  Abrey,  (1818)  3  Mad.  417;  Gordon  {I)  McClatchie  v.  Haslam,  (1891)  65 

V.  CVa!//orc/,(1730)citedSug.  14th  ed.  L.  T.  691. 

276;    Fry  v.  Lane,  sup.,  and   cases  (m)  Knight  \.  Marjoribanks,  (\M9>) 

there  cited.    See  Curson  v.  Bdirorth;/,  11  Beav.  322,  349. 
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Inadequacy  of 
consideration, 
no  g-eneral 
reason  for 
setting  aside 
conveyance. 


Chap.  XIII.   party  impeaching  the  deed,  as  on  the  ordinary  footing  of 
vendor  and  j)urchaser  {)i). 

We  shall  hereafter  see  (o),  that,  upon  the  piu'chase  of  an 
estate  in  possession,  and  where  no  fiduciary  relation  exists 
between  the  parties  ( p) ,  mere  inadequacy  of  consideration  {q) , 
unless  shown  to  he  the  result  of  fraud,  surprise,  misrepre- 
sentation ()•),  or  improper  concealment  on  the  part  of  the 
purchaser,  will  be  no  defence  even  to  a  suit  for  specific  per- 
formance, unless  the  inadequacy  is  so  great  as  in  itself  to 
furnish  evidence  of  fraud  (s)  :  and  a  case  sufficient  as  a 
defence  to  a  suit  for  specific  performance  may  be  insufficient 
to  enable  the  vendor  to  rescind  the  contract  after  convey- 
ance (f) . 

Wliere  both  parties  at  the  time  of  the  contract  are  equally 
in  the  dark  as  to  the  value  of  the  property  (as  where  the  sale 
was  of  an  allotment  under  an  Inclosure  Act,  which  had  not 
yet  been  set  out),  mere  inadequacy  of  consideration  is  no 
defence  to  a  suit  for  specific  performance  {k)  :  but  the  in- 


jVIutual 
i>rnorance. 


(«)  Melbourne  Banking  Co.  v. 
Brougham,  (1882)  7  A.  C.  307;  51 
L.  J.  P.  C.  65  ;  and  see  Knight  v. 
MarJoriktnJcs,  (1849)  2  M.  &  G.  10, 
per  Ld.  Cottcnham  ;  Barton  v.  Bank 
of  New  .y.  Wales,  (1890)  15  A.  C. 
379  ;  Reeve  v.  Lisle,  1902,  A.  C.  4G1 ; 
71  L.  J,  Ch.  768  ;  Kevans  v.  Joyce, 
(1896)  1  Ir.  R.  442  ;  (1897)  1  Ir. 
R.  1. 

(o)  Inf.  p.  1094. 

[p)  Harrison  v.  Guest,  (1860)  8 
H.  L.  C.  481  ;  Benton  v.  Donner, 
(1856)  23  Beav.  285. 

{q)  See  Sales  of  Reversions  Act, 
1867 ;  liarl  of  Aylesford  v.  Morris, 
(1873)  8  Ch.  484  ;  42  L.  J.  Ch.  546. 

(r)  See  Ficfcctt  v.  Loggon,  (1807) 
H  Ves.  215;  Reijnell  v.  Sprye,  (1852) 
1  D.  M.  &  G.  660;  21  L.  J.  Ch. 
633 ;  and  see  Haygarth  v.  Wearing, 
(1871)  12  Eq.  320  ;  40  L.  J.  Ch. 
577,  where,  though  the  fiduciary 
relation    was    not    established,    the 


conveyance  was  set  aside  for  mis- 
representation. 

(s)  See  Rice  v.  Gordon,  (1848)  11 
Beav.  265;  Drought  v.  Eustace,  (1828) 
1  Moll.  328,  338  ;  Tyler  v.  Yates, 
(1871)  6  Ch.  665  ;  40  L.  J.  Ch.  768. 

(0  See  Sug.  14th  ed.  244  ;  Vigcrs 
v.  Pi/ce,  (1842)  8  C.  &  F.  645 ;  Rlay- 
ford  V.  P.,  (1845)  4  Ha.  546;  Bellamy 
V.  Sabine,  (1847)  2  Ph.  425;  17  L.J. 
Ch.  105  ;  Wilde  v.  Gibson,  (1848)  1 
H.  L.  C.  at  p.  617;  Falcfce  v.  Gray, 
(1859)  4  Dr.  at  p.  661;  29  L.  J, 
Ch.  28,  Lord  Eldon  seems  to  have 
entertained  a  different  opinion  ;  seo 
Coles  V.  Trccothick,  (1804)  9  Ves. 
234.  As  to  a  misstatement  of  the 
consideration  in  the  conveyance,  see 
Gibson  v.  Russell,  (1843)  2  Y.  &  C, 
C.  C.  104  ;  Boiven  v.  Einvan,  (1835) 
L.  &  G.  temp.  S.  47,  65;  Ahearnev. 
Hogan,  (1844)  Dru.  310,  320,  326. 

(«)  Anon.,  cited  1  B.  C.  C.  158, 
and  6  Ves.  24  ;  see  also  Baxendale  v. 
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adequacy  might,  it  is  conceived,  be  so  gross  as  to  take  a  case   Chap.  XIII. 
out  of  the  general  rule.  


In  all  cases  where  a  contract  for  sale  in  consideration  of  an  Uncertainty 

,  .,  i.         -J       of  amount  of 

annuity,  or  other  uncertain  payment,  has  been   set   aside,  consideration, 
there  appears  to  have  been  some   other   ground  for  relief 
besides  mere  inadequacy  of  consideration;   as,  e.g.,  fraud  or 
undue  influence  (.r) . 

The  non-employment  of  a  solicitor  on  the  vendor's  behalf  W'ant  of 

.  1     1  1        •  p    ir      professioual 

will  not  make  a  sale  for  undervalue  impeachable,  ii  the  advice, 
vendor  was  fully  aware  of  the  nature  of  the  transaction  {>/). 
Thus,  where  the  consideration  was  a  provision  of  board  and 
lodging  for  the  vendor,  a  bed-ridden  old  man,  during  the 
rest  of  his  life,  and  he  refused  all  professional  advice,  and 
deliberately  pressed  the  sale  upon  the  purchaser,  the  trans- 
action was  upheld,  notwithstanding  the  inadequacy  of  the 
consideration  (~)  :  but  a  purchase  from  a  poor  sick  man, 
shortly  before  his  death,  partly  in  consideration  of  a  weekly 
payment,  under  circumstances  of  great  precipitation,  and 
without  proper  protection,  was  set  aside  {a).  So,  also,  a 
purchase  by  a  solicitor  of  an  equity  of  redemption  from  a 
day  labourer  without  legal  advice,  where  the  fairness  of  the 
transaction  was  not  proved  by  the  purchaser  {h) .  So,  also,  a 
purchase  from  a  poor  aged  woman,  without  professional 
assistance,  who  believed  that  she  could  not,  though  the 
purchaser  knew  that  she  could,  make  a  good  title  (c) .  So, 
also,  where  the  consideration  was  an  inadequate  weekly 
payment,  and  the  vendor,  an  old  and  infirm  woman,  was 
ignorant  of  the  value  of  the  property,  and  had  no  professional 


Seale,  (1855)  19  Beav.  601  ;  24  L.  J.  (a)  Clark  v.  Malpm,  (1862)  31  Bear. 

Ch.  385.  80;  10  W.  R.  677. 

{x)  ^GQ  Bavies  \.    Cooper,  [\%iO)  b  l^o■,^\  a  n\.    pa^ 

M.  kC21Q;  Valentine  y.  Bickvison,  „  \^,,  .  '      ,     V,  .. 

,-r   ^.    „--         -.         ■    ,•  But  this  case  was  based  on  the  special 
(1861)  7  Jur.  N.  S.  8o7;  and  see  !«/.        ,,.     ^.  „    ,.  ....        ,      ,. 

^         '  '  •'  obliaration  of    the    solicitor    to    his 

p.  1096.  ..   ° 

(y)  Harrison  v.  Guest,  (1860)  8  H.  * 

L.  C.  481.  (c)  Summers  v.   G)-[fHfh!^,  (1866)  35 

[z)   Harrison  v.  Guest,  sup.  Beav.  27. 
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Chap.  XIII.    advice  (d).     So,  also,  where  the  vendor  had  no  knowledge  of 

Sect  2.  \    /  '  ' 

~ —  the  property  or  its  value,  nor  any  legal  advice,  but  relying  on 

the  representations  of  A.,  the  agent  of  a  former  owner,  con- 
veyed the  property  to  A.'s  daughter  for  an  inadequate 
price  {e).  So,  where  the  vendor  was  poor  and  ignorant  and 
sold  at  considerable  undervalue,  having  no  professional 
advice  other  tlian  the  purchasers'  solicitor,  who  gave  a  great 
advantage  to  tlie  purchasers  (/). 

Distinction  But  until  the  Sales  of  Eeversions  Act,  1867,  which  came 

i-eversiraary     ^^^^  ^^^^^  ^^  ^^^®  ^^^  J^^-'  ^^^^'  ^^®^®  ^^^  ^  well-recognized 

interests.  distinction  between  sales  of  estates  in  possession  and  estates 

in  reversion  :  and  on  sales  of  the  latter  description,  if  effected 

by  private  contract,  mere  inadequacy  of  consideration  would 

onusprohandi   enable  the  Court  to  decree  a  re-conveyance:  and  the  onus 

^■^^JhlLv^     ^jroir/z/f//  did  not,  as  in  ordinary  cases,  rest  with  the  plaintiff 

seeking  to  impeach  the  sale,  but  with  the  defendant  who 

Except  where  Upheld  it  {g)  ;  except  where  the  vendor  himself   fixed   the 

the  pricer^      price,   and  there   were   no  special   circumstances  (/;).      The 

operation  of  the  Act  is  strictly  limited  to  abolishing  the  rule 

that  mere  inadequacy  of  consideration  is  sufficient  to  set  aside 

the  sale  of  a  reversion  :  so  that  wherever  mere  inadequacy 

is  not  the  only  ground  the  old  case  law  is  still  applicable  (/). 

The  rule  The  rule  was  held  to  apply  equally  where  the  transaction 

the'transac-      was  a  mortgage  or  charge,  and  not  an  absolute  sale  {]%) ;  and 
tion  was  a        'i-  ^^^g  ^^j^  material  that  the  reversioner  was  of  mature  age, 

mortgage.  "    ' 

and  fully  cognizant  of  the  nature  and  effect  of  the  trans- 

{d)  Balccr  v.  Monk,  (1864)  33  Beav.  Beckett,  (1830)  2  R.  &  M.  at  p.  90  ;  9 

419  ;  10  Jur.  N.  S.  G91.  L.J.  (0.  S.)  Ch.  24 ;  Addis  y.Ca»i})heU, 

{e)  llaygarthv.  JFf«n«^,  (1871)  12  (1839)  1  Beav.  at  p.  262;    8  L.  J. 

Eq.  320 ;  40  L.  J.  Ch.  577.  N.  S.  305. 

(/)  Fry  V.  Lane,  (1888)  40  Ch.  D.  (z^)  j^erf.ct  v.  Lane,  (1861)  3  D.  F. 

312;    58  L.  J.   Ch.    113.     See  also  &  J.  369  ;  31  L.  J.  Ch.  489. 
James  v.  Kerr,  (1889)  40  Ch.  D.  449, 
459,  460  ;  58  L.  J.  Ch.  355.  (')  ^^^  '"/•  ?"  '^5- 

(</)  See  Cofcsv.  r?YC(»M(VA-,  (1804)9  {k)    Bromlnj   v.   Smith,   (1859)   26 

Ves.  234,  246  ;   Gowiandv.  Be  Faria,  Beav.  644  ;  29  L.  J.  Ch.  18  ;   Totten- 

(1810)  17  Vcs.  20,  24;   mncksman  v.  ham  v.    Green,    (1863)    32  L.  J.   Ch. 

Smith,  (1827)  3  Rug.  433  ;    Kendall  v.  201. 
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action  (/)  ;  nor  was  it  necessary  for  him  to  show  that  at  the    ^^gP;^-^2^^^- 

time  he  was  in  pecuniary  distress  (m)  ;  and,  notwithstanding  

the  most  perfect    good    fnith,  the  transaction  might  be  set 
aside,  unless  full  value  was  given  (n) . 

The  relief  was  afforded  where  a  small  part  of  the  property  What 

...  interests  are 

was  in  possession  and  the  bulk  was  reversionary  (o)  :  m  one  reversionary 
case,  where  the  value  of  the  property  in  possession  was  ^^^^^^ 
1,331/.,  and  of  that  in  reversion  only  312/.,  the  purchase  was 
nevertheless  set  aside  for  undervalue  (jj)  ;  but  the  rule  did 
not  apply  where  the  tenant  for  life  concurred  with  the  imme- 
diate reversioner,  so  that  the  sale  was,  in  effect,  of  an  estate 
in  possession  {q)  ;  nor  where  the  sale  was  made  by  a  vendor 
entitled  to  what  was,  substantially,  an  estate  in  possession, 
and  to  the  ultimate  reversion,  subject  only  to  an  interven- 
ing life  estate  (r)  ;  nor  where  the  contract  was  entered  into 
between  a  tenant  and  the  person  entitled  to  the  reversion  and 
to  the  rents  during  the  term  (s)  ;  nor  where  the  transaction 
was  in  the  nature  of  a  family  arrangement  (/)  ;  nor  where 
the  sale  was  of  a  life  estate  in  possession,  subject  to  rent- 
charges  which  absorbed  nearly  all  the  income  {ii) . 

The  relief  was  more  sparingly  afforded  where  the  reversion  Where  value 

1  depends  on 

was  subject  to  an  almost  mcalculable  contingency ;  as  where  incalculable 
it  was  expectant  on  the  death,  without  issue,  of  a  tenant  for  ^°^  mgencies. 
life  aged  sixty-three  and  unmamed  {x)  :  but  the  fact  that  the 

(0    See  note  {k)  sup.  ;  Emmet  v.  (r)    Jf'ardic  v.   Carte)-,  (1835)  7  Si. 

Tottenham,  (1864)  10  Jur.  N.  S.  1090.  490. 

(w)  Bromley  v.  Smith,  sup.  («)  Scott  v.  Dwihar,  (1828)  1  Moll. 

(w)  St.  Albyn  v.  Earding,  (1859)  27  442,  459. 

Beav.  11;  Foster  y.  Roberts,  \\%&].)  2^  {t)   Talbot   v.   Staniforih,    (1861)    1 

Beav.  467 ;   see  also  Salter  v.  Brad-  J.  &  H.  484. 

shaw,  (1858)  26  Beav.  161.  (m)    Webster  v.   Coolc,  (1867)  2  Ch. 

(o)  Lord  Fortmorey.  Taylor,  (1831)  542.     But  this   case  has  been  ad- 

4  Si.  182.  versely  criticised,  on  the  ground  that 

{p)  Nesbitt  V.  Berridge,  (1863)   32  it  was  in  effect  the  sale  of  a  reversion ; 

Beav.  282  ;  9  Jur.  N.  S.  1044.  Tyler  t.  Yates,  (1870)  11  Eq.  at  p.  276; 

{q)    Wood  V.  Abrey,  (1818)  3  Mad.  and  see  Helsham  v.  Barnett,  (1872)  21 

417  ;  see    Cooke  v.  Burtchacll,  (1842)  W.  R.  309  ;  Hoicley  v.  Cook,  (1873)  8 

2  D.  &  War.  165  ;  and  Sibberiiig  v.  I.  R.  Eq.  570. 

Earl  of  Balcarres,  (1850)  3  De  G.  &  {x)  Bakery.  Bent,  (1830)  1  R.  &M. 

S.  735.  224  ;  and  see  Whxchcote  v.  Bramston, 


750 


EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Chap.  XIII.    reversion  was  dependent  upon  contingencies,  which  coukl  not 

!ll-l—  he  estimated  hy  actuaries,  did  not  relieve  the  purchaser  from 

the  burden  of  showing  that  full  value  was  given  (//). 


Relief  was 
given  to 
owners  of 
reversions  as 
■well  as  to 
expectant 
heirs  ; 


and  afforded 
against  sub- 
purchaser 
■with  notice, 
notwithstand- 
ing voluntary 
confirmation 
by  reversioner. 


And  the  relief  was  afforded,  not  only  to  the  mere  owners 
of  reversionary  interests  (z),  but  also  to  heirs  or  devisees 
in  remainder  (a)  dealing  with  their  mere  expectancies  (b)  ; 
though  an  extraordinary  protection  was  afforded  to  the  latter 
classes  of  vendors  {(■).  A  distinction  would,  however,  pro- 
bably have  been  drawn  between  the  owner  of  a  reversion 
claiming  by  descent,  devise,  or  settlement,  and  one  who  had 
himself  acquired  it  by  ordinary  sale  and  purchase. 

And  where  a  person  bought  a  reversion,  at  a  gross  under- 
value, from  an  heir  in  distressed  circumstances,  and  re-sold  it 
at  a  large  profit  to  a  sub-purchaser  who  had  full  notice  of  the 
original  fraud,  and  the  reversioner,  being  still  in  distress,  was 
induced,  by  the  original  purchaser,  to  join  in  and  confirm  the 
re-sale,  and  to  concur  in  suffering  recoveries  which  were 
necessary  to  perfect  the  title,  but  nothing  was  paid  or  secured 
to  him  as  a  consideration  for  such  concurrence,  the  trans- 


(1831)  cited  4  Si.  202 ;  and  Sherwood 
V.  Hobins,  (1828)  1  M.  &  M.  194. 

(y)  Talbot  v.  Staniforth,  (1861)  1 
J.  &  H.  48'1 ;  Visct.  Valcntia  v. 
Benton,  (1867,  V.  No.  34),  M.  R. 
29  July,  1872,  where  the  purchaser's 
actuary  admitted  that  the  contin- 
gency was  incalculable,  and  the  sale 
■was  set  aside ;  and  see  Barnardiston 
v.  Lingood,  (1740)  2  Atk.  133,  135  ; 
Addis  V.  Campbell,  (1841)  4  Beav. 
401  ;  10  L.  J.  N.  S.  Ch.  284  ;  Bavies 
V.  Cooper,  (1840)  5  M.  &  C.  270; 
Boothby  v.  B.,  (1849)  1  M.  &  G.  004  ; 
Woodroffc  v.  Allen,  (1832)  Hay.  &  J. 
73  ;  Sug.  14th  cd.  277.  Father  and 
son,  ■when  dealing  with  a  third  person, 
need  not  be  represented  by  separate 
solicitors,  S.  C.  ;  Coolce  v.  Burtchaell, 
(1842)  2  D.  &  War.  16",. 

{z)  Kendall  v.  Beckett,  (1830)  2  R.  & 
M.  88  ;  9  L.  J.  (O.S.)  Ch.  24  ;  Bawtree 
V.  Watson,  (1834)  3  M.  &  K.  339;  Davies 


v.  Cooper,  (1840)  5  M.  &  C.  270  ; 
Edwards  v.  Browne,  (1845)  2  Coll. 
100;  seeSewellY.  WalJcer,  (1866)  12 
Jut.  1041. 

(«)  See  Edtcards  v.  Burt,  (1852)  2 
D.  M.  &  G.  at  p.  57. 

[b)  In  Nerill  v.  Snellinrj,  (1880)  15 
Ch,  D.  679 ;  49  L.  J.  Ch.  777,  relief 
■was  afforded  to  a  younger  son  of  a 
peer  ■who  had  no  other  expectations 
than  such  as  arose  from  the  social 
position  of  his  father  ;  see  p.  756. 

{e)  Lord  Chesterfield  v.  Janssen, 
(1751)  2  Ves.  sen.  125;  and  see 
generally  the  notes  to  that  case,  1 
Wh.  &  T.  L.  C.  7th  ed.  289  ;  Wne- 
num  V.  Beake,  (1690)  2  Vern.  121  ; 
Cole  V.  Gibbons,  (1734)  3  P.  W.  290, 
293  ;  Sug.  14th  ed.  276 ;  Xing  v. 
Savery,  (1853)  1  Sm.  &  G.  271  ; 
Earl  of  Aylesford  v.  Morris,  (1873)  8 
Ch.  481  ;  42  L.  J.  Ch.  546. 
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action  was  set  aside  as  against  the  sub-purchaser,  on  re-pay-    Chap.  XIII. 

ment  of  the  price  paid  on  the  first  purchase  (d)  :  but  the  case  

would  have  been  different  if  the  sub-purchaser  had  had  no 
notice  of  the  original  fraud,  even  though  he  might  not  have 
acquired  the  legal  estate  (e) . 

It  was  laid  down  (/),  First,  that  this  extraordinary  pro-  What  cir- 
tection  must  be  withdrawn  from  the  heir,  "  if  it  shall  appear  ^iu  deprive 
that  the  transaction  was  known  to  the  father  or  other  person  protection— ""^ 
standing  in   loco  parentis, — the   person,  for  example,   from  rules  laid 

"  ^        ^  down  lu  A^>l(/ 

whom  the  spes  successionis  was  entertained,  or  after  whom  the  v.  Ramkt. 
reversionary  interest  was  to  become  vested  in  possession, — 
even  though  such  parent  or  other  person  took  no  active  part 
in  the  negotiation,  provided  the  transaction  was  not  opposed 
by  him,  and  so  carried  through  in  spite  of  him.  Secondly, 
that  if  the  heir  flies  off  from  the  transaction,  and  becomes 
opposed  to  him  with  whom  he  has  been  dealing,  and  re- 
pudiates the  old  bargain,  he  must  not,  in  any  respect,  act 
upon  it  so  as  to  alter  the  situation  of  the  other  party,  or  his 
property ;  at  least,  that  if  he  does  so,  the  proof  lies  upon  him 
of  showing  that  he  did  so  under  the  continuing  pressure  of 
the  same  distress  which  gave  rise  to  the  original  dealing." 

The  first  of  these  propositions  was  criticized  by  Lord  St.  Lord  St. 

,  .         •      ;  1     J.      p    ii  Leonards'  and 

Leonards,  on  the  ground  that  the  equity  is  that  ot  the  son,  y.-C.  Wood's 
not  of  the  parent :  and  V.-C.  Wood  considered  its  meaning  thCTST.^' 
to  be,  that  where  the  heir  deals  not  behind  the  back  of  his 
father,  but  with  his  sanction  and  assistance,  he  has  all  the 
protection  which  his  father  can  give  him,  and  is  not  entitled 
to  the  same  relief  as  if  the  contract  had  been  entered  into 

(«f)  Addis    V.    Campbell,     (1841)    4  L.  J.   C.   P.    110;    but   see  contra, 

Beav.  401  ;  10  L.  J.  N.  S.  Ch.  284  ;  where  the  property  is  an  equitable 

and  see   Saver y    v.    King,    (1856)    5  chose    in    action,    Cockell   v.    Tatjlor, 

H.    L.    C.    627  ;     25    L.    J.     Ch.  (1851)  15  Beav.  103 ;   21  L.  J.  Ch. 

482.  545.       See,    however,     Barnard    v. 

{e)  See  Xagle   v.   Baylor,  (1842)  3  Hunter,   (1856)  2  Jur.  N.    S.  1213, 

D.  &  War.  60  ;  see  too  Sibbering  v.  where  this  decision  was  disapproved 

Earl  of  Balcarres,    (1850)    3   De  G-.  by  Lord  Cranworth. 
&  S.  735  ;  and  at  Law,  Stevenson  v.  (/)  King  v.  Hamlet,  (1834)  2  M. 

Xeunham,    (1853)    17  Jur.   600  ;  22  &  K.  at  p.  473. 
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Chap.  XIII.    without   such   parental   protection  (^7)  ;    and  it  is  conceived 

• ^^-^^ —  that,  except  in  the  sense  so  attributed  to  it,  the  proposition 

cannot  now  be  sustained  {/i).  As  to  the  second  of  the  above 
propositions.  Lord  St.  Leonards  has  observed,  that  without 
the  concluding  qualification  it  could  not  safely  be  acted 
upon  (/). 

Family  ar-  Family  arrangements  are  exempt  from  the  strict  rules  ap- 

notSkin  the  plicable  to  cases  between  ordinary  vendors  and  purchasers  (/.•)  ; 
rSe  ^^'"'"''^  and  a  transaction  of  this  natui-e  between  father  (tenant  for  life) 
and  son  (tenant  in  tail)  does  not  fall  within  the  exceptional  rule 
which  we  are  now  considering  (/).  But  such  arrangements 
are  justly  regarded  with  jealousy  by  the  Court  {)ii)  ;  especially 
when  entered  into  shortly  after  the  child  attains  majority,  or 
when  the  parent  derives  considerable  benefit  (»).  The  onus 
in  such  a  case  is  on  the  father  to  show  that  the  child  had 


(r/)  T'llbot  V.  Stanlforth,  (1861)  1 
J.  &  H.  484,  502  ;  Sug.  14th  ed. 
316. 

{}>)  (fliorke  V.  Bolhir/broke,  (1877) 
2  A.  C.  814 ;  and  see  per  Lord 
Selbome  in  Lord  Aylcsford  v.  Morris, 
(1873)  8  Ch.  484,  491  :  42  L.  J.  Ch. 
546. 

(i)  See  comments  on  King  v.  Hcan- 
let,  Sug.  1084,  11th  ed. 

(k)  Tu-eddell  v.  T.,  (1822)  T.  &  R. 
1,  13  ;  see  Devet/  v.  D.,  (1851)  9  Ha. 
at  p.  230 ;  Houghton  v.  Lees,  (1855) 
1  Jur.  N.  S.  862  ;  see  cases  of  such 
arrangements  being  set  aside,  Sturge 
V.  S.,  (1849)  12  Beav.  229  ;  19  L.  J. 
Ch.  17 ;  HughtoH  V.  U.,  (1852)  15 
Beav.  278;  21  L.  J.  Ch.  482;  Lawton 
V.  Campion,  (1854)  18  Beav.  87  ;  23 
L.  J.  Ch.  505  ;  Bury  v.  Oppenheim, 
(1859)  26  Beav.  594. 

(/)  See  Bellamy  v.  Saline,  (1847)  2 
Ph.  425;  17  L.  J.  Ch.  105;  Lord 
Aldborough  v.  Trye,  (1840)  7  C.  &  F. 
4:^6  ;  Cooke  v.  Bitrtchaell,  (1842)  2 
D.  &  War.  165.  See  also,  as  to 
family  arrangements  generally,  67a- 
pxllon  V.  S.,  (1739)  1  Atk.  2;  2  Wh. 


&  T.  L.  C.  7th  ed. ;  male  v.  X., 
(1837)  1  Ke.  672,  684  ;  Farmer  v.  F., 
(1848)  1  H.  L.  C.  724  ;  and  Ferssev. 
F.,  (1840)  7  C.  &  F.  279  ;  Wallace  v. 
W.,  (1842)  2  D.  &  War.  452,  470; 
Westby  v.  W.,  ib.  502;  Smith  v. 
Fincombe,  (1852)  3  M.  &  G.  653; 
Baker  v.  Bradley,  (1855)  7  D.  M. 
&  G.  597  ;  25  L.  J.  Ch.  7  ;  Mead  v. 
Godlee,  (1860)  John.  536;  29  L.  J. 
Ch.  633;  Bimsdale  v.  F.,  (1856)  S 
Dr.  556  ;  25  L.  J.  Ch.  806  ;  Berdoe  v. 
Fawson,  (1865)  11  Jur.  N.  S.  254. 

(/«)  Tweddellr.  T.,  and  Hoghton  v. 
S.,  sup.;  JFoblyn  v.  B.,  (1889)41 
Ch.  D.  200 ;  60  L.  T.  499  ;  and  see 
Wright  V.  Vanderplank,  (1856)  8  D. 
M.  &  G.  133;  Turner  v.  Collins, 
(1871)  7  Ch.  329;  41  L.  J.  Ch.  558. 

(;;)  Wright  v.  Vanderplank,  Turner 
V.  Collins,  sup. ;  Kempson  v.  Ashbee, 
(1875)  10  Ch.  15  ;  44  L.  J.  Ch.  195 ; 
Bainbrigye  v.  Broune,  (1881)  18  Ch. 
D.  188  ;  50  L.  J.  Ch.  522  ;  and  see 
Fc  Wittc  V.  Addison,  (1890)  80  L.  T. 
207,  "where  a  mortgage  by  a  daughter 
of  a  reversionary  interest,  prepared 
by  her  father's  solicitors  for  benefit 
of  the  father,  was  set  aside. 
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iudei^endent  advice,  and  that  he  executed  the  deed  with  full   Chap  XIII. 

knowledge  of  its  contents,  and  with  a  free  intention  of  giving 

the  father  the  benefit  conferred  by  it ;  and  this  onus  extends 
to  any  volunteer,  or  purchaser  with  notice,  claiming  through 
the  father,  but  not  to  a  purchaser  for  value  without  notice  (o) . 
At  the  same  time,  if  there  is  no  misrepresentation  or  suppres- 
sion (p),  and  the  transaction  is  in  the  nature  of  a  re-settlement 
for  the  common  good  of  the  family  (q),  it  will  be  supported, 
notwithstanding  the  exercise  of  parental  influence  (r),  or  the 
non-employment  of  an  independent  professional  adviser  (.s). 
Nor  is  it  necessary  in  order  to  support  such  an  arrangement 
that  it  should  be  a  compromise  of  doubtful  or  disputed  rights ; 
the  preservation  of  the  estate  may  be  a  sufficient  motive  :  and, 
in  such  cases,  the  Court  does  not  minutely  weigh  the  quantum 
of  the  consideration  {t).  And  because  such  an  an^angement 
is  to  some  extent  unfair,  it  is  not  necessary  that  it  should  be 
wholly  set  aside,  and  the  Court  will,  where  the  circumstances 
allow,  rectify  the  settlement  («).  But  where  the  motive  for 
the  settlement  is  a  representation  which,  though  innocently 
made,  is  in  fact  erroneous,  the  settlement  will  be  set  aside  {x) , 
and  the  transaction,  if  it  is  to  be  supported,  must  be  strictly 
a  family  arrangement :  thus,  where  a  tenant  for  life  purchased 
from  his  nephew  the  reversion  in  the  family  estate,  without 
any  provision  for  its  re-settlement,  the  case  was  held  to  fall 
within  the  general  rule  as  to  reversionary  interests  {y) .  There 
ought,  however,  to  be  no  unnecessary  delay  in  seeking  to  set 
aside  such  a  transaction  (::). 

{(i)    Bainhr'ujgc    v.    Browne,    sup.;  v.  II.,  sup. 
Be  Witte  v.  Addison,  sup.  (t)   Williams  v.    W.,  (1867)   2  Ch. 

{p)  Greenwood  v.  G.,  (1863)  2  D,  294  ;  36  L.  J.  Ch.  200. 
J.  &  S.  28  ;  Brooke  v.  Lord  Mostyn,  ,.  j^^^^.      ^_  ^^  ,,^^^_ 

(1864)  i.   373  ;  34  L  J.  Ch   65.  ^^^^^^  ^  ^^  ^^^ 

JVr  :y\Tr    /c^^'^r^'f     -^  «-  ^'-^-  -  ^-  (^s^^)  3  Sw. 

M.  &  Gr.  597  ;  25  L.  J.  Ch.  i  ;   Talliot 

T.  Staniforth,  (1861)  1  J.  &  H.  48t.  ^*  P"  ^'''• 

(r)  mn-topp  V.  S.,  (1856)  21  Beav.  il/)   Talbot  v.   Staniforth,    (1861)    1 

259  ;  25  L.  J.  Ch.  471 ;  see  too  Wake-  J-  &  H.  484  ;  in  this  case  there  was 

Jield  V.   Gibbon,   (1857)   1    Gif.    401  ;  a  subsequent  re -settlement  by  will, 

26  L.  J.  Ch.  505  ;  Hobh/nv.  H.,  sup.  ^^^  i*  formed  no  part   of  the  con- 

(s)  Jenner  v.    /.,   (1860)  2  B.  F.  sideration. 
&  J.  359  ;  30  L.  J.  Ch.  201  ;  Hobli/n  {z)  See   Turner  v.  Collins,  (1871)  7 
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Sect.  2. 


The  adequacy  of  the  consideratiou  must  be  determined 
with  reference  to  circumstances  as  existing  at  the  date  of  the 
consideration,  Contract,  and  not  to  subsequent  events  (a) .  It  was  formerly 
mined!*^^^"  ^©Id  (b)  sufficient  to  avoid  the  sale  of  a  reversionary  interest, 
that  the  price  paid  was  not  the  estimated  value  according  to 
the  tables  used  by  actuaries  ;  but  subsequent  decisions  establish 
the  more  reasonable  doctrine,  that  the  market  value  (which 
is  generally  about  two-thirds  of  the  estimated  value  (c) )  is 
alone  to  be  regarded  {d)  :  and,  on  a  sale,  made  in  good  faith, 
by  auction,  under  circumstances  calculated  to  insure  a  fair 
sale,  its  result  was  considered  in  itself  to  fix  the  market 
value  (c)  :  so,  on  a  sale  by  private  contract,  the  circumstance 
of  the  bargain  having  been  declined  by  various  parties  {/), 
or  of  the  property  having  been  valued  by  competent  parties  {(/), 
was  material.  Where  the  market  value  appeared  to  have 
been  rather  better  than  1,900/.,  and  the  price  paid  was 
1,700/.,  the  Court  held,  that  the  inadequacy  was  sufficient  to 
entitle   the   vendor  to  relief  {/t) :   so,  where  the  value  was 


Oh.  329  ;  41  L.  J.  Ch.  558  ;  and  cf. 

Kcmpson  v.  Ashlee,  (1874)  10  Ch.  15  ; 
44  L.  J.  Ch.  195,  where  under  the 
circumstances  a  considerable  time 
was  allowed. 

(a)  Goulandv.  Be  Faria,  (1810)  17 
Ves.  20  ;  Boothhj  v.  B.,  (1849)  2  H. 
&  Tw.  214  ;  natural  love  and  affec- 
tion may,  it  appears,  if  stated  in  the 
deed  (see  Willan  v.  W.,  (1814)  2 
Dow,  274),  aid  an  inadequate  pe- 
cuniary consideration  ;  Wh alley  v. 
W.,  (1821)  3Bli.  1. 

(i)  Gouland  v.  De  I'aria,  sup.  ; 
and  see  Peacock  v.  Evans,  (1809)  16 
Ves.  512. 

{c)  See  rolls  V.  C'uriis,  (1832;  You. 
543;  Sug.  14th  ed.  279;  Bci(>/cs  v. 
Minjmml,  (1883)  31  W.  R.  4G1  ;  as 
ti»  the  value  of  surveyor's  evidence, 
ih.  491  ;  and  see  Edwards  v.  Burt, 
(1852)  2  D.  M.  &  G.  55  ;  and  as  to 
small  reliance  being  placed  upon  it, 
see  Wa(ers\.  Thorn,  (1850)  22  Bcav. 
647;  Foiterv.Iiobcrts,  (1861)  29  Bcav. 
467,  470,  471  :  30 L.  J.  Ch.  666. 


[d)  LordAldboroughY.  2Vy,?,  (1840) 
7  C.  &  F.  436  ;  Sincksman  v.  Smith, 
(1827)  3  Bus.  433,  435;  ITcadcn  v. 
lioshcr,  (1825)  M'C.  &  Y.  89  ;  Putts 
V.  Curtis,  (1832)  You.  543  ;  Keicton 
V.  mait,  (1833)  5  Si.  at  p.  521  ; 
TFardk  v.  Carter,  (1835)  7  Si.  490  ; 
Savell  V.  Walker,  (1848)  12  Jur. 
1041. 

(e)  Shelly  V.  Nash,  (1818)  3  Mad. 
232  ;  Fox  v.  Wright,  (1821)  G  Mad. 
Ill  ;  Lord Aldborough  v.  Tnjc,  sup. 

(/)  Moth  v.  Atwood,  (1801)  5  Ves. 
845;  Perfect  v.  Lane,  (1861)  3  D.  F. 
&  J.  369;  31  L.  J.  Ch.  489. 

{g)  Edivards  v.  Burt,  (1852)  2  D. 
M.  &  G.  55,  63. 

(/()  Edwards  v.  Broicnc,  (1845)  2 
Coll.  100.  Of  course,  the  circum- 
stance of  a  lot  sold  by  auction  being 
conveyed  in  the  same  deed  with 
property  purchased  for  an  inadequate 
consideration  by  private  contract,  was 
no  bar  to  the  relief  as  respects  the 
latter.  Xewton  v.  lluut,  (1833)  5  Si. 
511. 
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assumed  to  be  580/.,  and  the  price  was  500/.,  and  50/.  payable   ^^^P-^^^^^''- 

on  a  future  contingency  (/)  ;  so,  where  the  value  was  238/.,  

and  the  price  200/.  (/.•)  ;  so,  where  the  value  was  400/.,  and 
the  price  370/.  (/)  ;  and  the  tendency  of  the  latest  decisions 
was  to  establish  that  unless  a  person  gave  much  more  than 
the  value,  it  was  impossible  to  purchase  a  reversionary  interest 
with  safety,  except  under  a  sale  by  auction  {»)). 

The  cases  just  cited  prove  the  wisdom  of  the  ordinary  rule  General 
which  refuses  to  set  aside  a  conveyance  on  the  mere  ground  ^j^g  g^ses. 
of  inadequacy  of  consideration.  If  undervalue,  not  so  gross 
as  to  be  indicative  of  fraud,  and  unaccompanied  by  pressure, 
is  of  itself  to  be  a  sufficient  ground  for  granting  such  relief, 
the  question  whether  the  undervalue  is  gross,  or  only  trivial, 
cannot  arise ;  and  the  Court  must  set  aside  the  deed  in  every 
case  where  the  actual  consideration  falls  short  of  the  full 
value.  The  paternal  care  thus  exhibited  towards  expectant 
heirs  and  reversioners  overstepped  the  bounds  of  a  legitimate 
protection,  and  rendered  their  expectant  interests  practically 
unsaleable,  unless  they  were  willing  to  encounter  the  publicity, 
delay,  and  additional  expense  of  a  sale  by  auction. 

To  remedy  this  state  of  the  law,  the  Sales  of  Reversions  Change  made 
Act,  1867,  which  came  into  operation  on  the  1st  Jan.,  1868,  ^J^^ 
provided  that  no  contract,  conveyance,  or  assignment  under 
or  by  which  any  beneficial  interest  in  any  kind  of  property 
may  be  acquired,  made  in  good  faith,  and  without  fraud  or 
unfair  dealing,  of  any  reversionary  interest  in  real  or  personal 
estate  shall  be  opened  or  set  aside  merely  on  the  ground  of 
undervalue :  but  this  enactment  does  not  apply  to  any  pur- 
chase concerning  which  a  suit  was  pending  on  the  1st  Jan., 
1868.  The  rule  as  to  non-interference  after  conveyance,  on 
the  mere  ground  of  undervalue,  is  now  the  same  whether  the 
estate  sold  is  in  possession  or  reversion  ;  and,  as  in  the  former 


{i)  Andsee EchcardsY.  Burt,  (1852)  (l)  Foster    v.    Roberts,    (1861)    29 

2  D.  M.  &  G.  55,  62.  Beav.  467  ;  30  L.  J.  Ch.  666. 

(A)  Jones    v.    Ricketts,    (1862)    31  (w)  See  dictum  of  the  M.  R.  at 

Beav.  130  ;  31  L.  J.  Ch.  753.  p.  471  in  Foster  v.  Roberts,  sup. 
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Chap.  XIII.    case,  the  inadequacy  may  be  so  great  as  of  itself  to  furnisli 
!lU —  evidence  of  fraud,  so,  notwithstanding  the  hate  Act,  the  same 

rule  also   applies  with  equal,  if  not  greater,  force,  to  the 

pui'chase  of  a  reversionary  interest  (ii). 

Present  state  The  effect  of  the  Act,  and  the  present  state  of  the  law  on 
of  the  law.  ^-^^  subject,  is  clearly  stated  in  the  words  of  Lord  Selborne  (o)  : 
"  The  Act  is  carefully  limited  to  purchases  '  made  in  good 
faith,  and  without  fraud  or  unfair  dealing,'  and  leaves 
undervalue  still  a  material  element  in  cases  in  which  it 
is  not  the  sole  equitable  ground  for  relief.  Those  changes  of 
the  law  have  in  no  degree  altered  the  o)tus  j^rohandi  in  those 
cases  which,  according  to  the  language  of  Lord  Hardwicke  {p), 
raise  '  from  the  circumstances  or  conditions  of  the  parties 
contracting — weakness  on  one  side,  usury  on  the  other,  or 
extortion,  or  advantage  taken  of  that  weakness  ' — a  presump- 
tion of  fraud.  Fraud  does  not  here  mean  deceit  or  circum- 
vention ;  it  means  an  unconscientious  use  of  the  power  arising 
out  of  these  circumstances  and  conditions ;  and  w^hen  the 
relative  position  of  the  parties  is  such  as  to  raise  this  pre- 
sumption the  transaction  cannot  stand,  unless  the  person 
claiming  the  benefit  of  it  is  able  to  repel  the  presumption  by 
contrary  evidence  proving  it  to  have  been  in  point  of  fact 
fair,  just,  and  reasonable."  "  The  conditions  which  throw 
the  burden  of  justifying  the  righteousness  of  the  bargain 
upon  the  party  who  claims  the  benefit  of  it  "  {q)  thus  remain 
the  same  as  they  were  before  the  Act,  with  the  exception 
only  that  mere  inadequacy  of  consideration  alone  is  not 
sufficient  to  avoid  the  sale  (r) . 

(«)  MillcTV.Coo/c,  (1870)  lOEq.  641 ;  (1873)  8  Ch.  4.S4,  490  :  42  L.  J.  Ch. 

40  L.  J.Ch.  11 ;  Tyler  r.  Yates,  (1871)  54G. 

6  Ch.  665  ;  40  L.  J.  Ch.  768  ;  Kcvans  (p)  Lord    Chesterjield    v.    Jausscii, 

V.  Joyce,  (1896)  1  Ir.  R.  442  ;  cases  (l7r)0)  2  Ves.  sen.  125,  155. 

since    the     Act,    where    mortgages  [q)  (1873)  8  Ch.  492. 

given   under   extreme   pressure  and  {r)  Earl   of   Ayksford  v.   Morris, 

at   an    exorbitant    rate    of    interest  sup.  ;  Bey)ion  v.  Cook,  (1875)   10  Ch. 

■were  ordered  to  stand  as  securities  389  ;    W Rorke  v.  BoHnyhroke,  (1877) 

for  the  moneys   actually  advanced,  2  A.  C.  814,  833  ;   Xcvill  v.  Snelliny, 

■with  interest  at  5  per  cent.  (1880)  16  Ch.  D.  679  ;   49  L.  J.  Ch. 

(o)  £arl  of   Aylcsford  v.    Morrts,  777;    Fry  v.  Latie,  {ISSS)  40  Ch.  D 
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Thus,   when   the   vendors   were   poor   and   ignorant   and   Chap.  Xlir. 

without    separate   independent  professional    advice,  and  the ^ 

^  ^  •1111  Oases  since 

sale  of  reversionary  interests  was  at  a  considerable  undervalue,  the  Act. 

thej  were  set  aside  («) .  So,  where  the  plaintiff  had  sold  a 
reversionary  interest  at  a  great  undervalue  without  indepen- 
dent ad^'ice,  and  there  was  evidence  of  unfair  dealing  (/). 

Where  goods  were  sold  to  a  person  in  distressed  circum-  Security  for 
stances  by  a  tradesman,  who  knew  that  they  were  bought  ^^ught  to  re- 
merely  with  a  view  to  raise  money  by  selling  them  again,  l^'^lj'^^^^^^ 
and  they  were  charged  at  fail'  and  reasonable  prices,  and  supported, 
the  purchaser,  by  way  of  security  for  the  price,  mortgaged 
his  reversionary  interests  as  expectant  heir,  the  Court  would 
not  set  aside  the  securities  (»)•     In  an  earlier  case,  a  bond 
given  for  silks  taken  up  to  sell  to  raise  money,  was  allowed 
to  stand  as  a  security  only  for  the  sum  really  raised  {x)  :  but 
the  decision  turned  upon  the  transaction  being   a  loan  at 
usurious  interest ;  the  transfer  of  goods  being  a  shift  or  cloak 
for  usury  (i/) . 

It  would  seem  that  where  fraud  has  been  practised  on  a  Sale  fraudu- 

•        i.i_      1^°*  ^^  against 

tenant  in  tail,  and  has  been  carried  into  effect  by  barring  the  tenant  in  tail, 
entail,  and  he  dies  without  issue,  and  without  confirming  the  Jside  at  suit 
transaction,  the  next  remainderman  may  file  a  bill  to  set  it  ^f  remamder- 

'  "^  ^  man. 

aside ;  but  not  if  there  were  an  independent  intention  to 
bar  the  entail,  and  the  fraud  applied  only  to  some  part  of  the 
transaction  distinct  from  that  object  (;:). 

When  relief  is  given,  the  conveyance  will,  unless  the  trans-  Terms  on 

312  ;    58   L.  J.  Ch.    113;    James  v.  («)  Kinff  v.  Hamlet,  (1834)  2  M.  & 

Z'm-,  (1889)  40  Ch.  D.  449;  58  L.  J.  K.  456;  (1835)  9  BH.  N.  R.  at  p.  610  ; 

Ch.   355  ;     liae   v.    Jojce,    (1892)    29  see  Sug.  H.  L.  65  ft  seq. 

L.    R.    Ir.    500  ;    Senton    y.    Lewis,  ^^^,^.^..  ^_  ^^,^,,„,„,,,^  ^1782)  1 

(1895)    11  T.  L.  R.  430;    Kevois  v.  ^^  ^   ^    ^^g 

Joyce,  (1896)  1  Ir.  R.  442. 

(,v)  Fry  V.  Lane,  sup.  il/)  Per  Lord  Brougham,  C,  (1834; 

(0  Brenchley  v.  Eiggins,  (1901)  83  ~  ^^-  ^  ^-  ^^o. 

L.  T.  751  ;    70  L.  J.  Ch.  788  ;    and  (c)  See  Bellamy  v.  Sabine,  (1848)  2 

Bee    Wilton  v.  Oshorn,  1901,  2  K.  B.  Ph.  425;   17  L.  J.  Ch.  105;  Tarleton 

110  ;  70  L.  J.  K.  B.  507,  a  decision  v.  Liddell,  (1851)   17   Q.  B.  390  ;    20 

under  the  Money-lenders  Act,  1900.  L.  J.  Q.  B.  507. 
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Chap.  XIII.  action  were  merely  colouralDle  (a),  stand  as  a  security  for  the 
principal  sum  and  simple  (but  not  compound  (b))  interest  {c)  ; 
and  for  moneys  expended  by  the  purchaser  in  lasting  and 
valuable  improvements,  and  interest  {d)  ;  and  where  interest 
has  been  charged  to  the  expectant  heii-  at  an  exorbitant 
rate,  it  will  be  reduced,  notwithstanding  the  repeal  of  the 
usmy  laws  (e) . 


■whicli  vendor 
■was  entitled 
to  relief. 


Purchaser's 
rights  on 
keeping  up 
policies. 


In  one  case  where,  on  the  sale  of  a  reversionary  interest, 
the  purchaser  took  an  assignment  of  life  policies,  which  were 
then  valueless,  and  kept  them  up  at  his  own  expense,  he  was 
held  entitled  to  the  moneys  received  in  respect  of  the  policies 
before  the  transaction  was  impeached  (/)  ;  but  in  another 
case,  a  mortgagee  was  disallowed  what  he  had  paid  for 
premiums  on  life  policies  included  in  his  security,  notwith- 
standing that  the  deed  provided  in  the  usual  way  for  keeping 
the  pohcies  on  foot  (g)  :  the  contract  as  to  paying  the  pre- 
miums was  treated  as  altogether  void ;  and  both  cases  were 
rested  on  the  principle  that  there  was  no  obligation  on  the 
purchaser  or  mortgagee  to  keep  up  the  policies ;  if  he  did  so, 
and  the  result  was  favourable  to  liimself,  he  might  retain  the 
benefit ;  if  it  turned  out  otherwise,  he  had  no  charge  on  the 
estate  for  payments  voluntarily  made  {//).  Where  the  policies 
are  effected  by  the  purchaser  simply  for  his  own  security,  and 


(a)  Wilkinson  v.  Foivhes,  (ISol)  9 
Ha.  592. 

{h)  Gowlandx.  Be  Faria,  (1810)  17 
Ves.  20  ;  Bellamy  v.  Sabine,  (1848)  2 
Ph.  425,  442  ;  17  L.  J.  Ch.  105. 

(c)  O'ouland  v.  De  Faria,  sup.  ;  see 
the  decree  in  Savery  v.  Kiny,  (1856) 
6  H.  L.  C.  G27  ;  25  L.  J.  Ch.  482. 
And  sec  2[iller  v.  Cook,  (1870)  10  Eq. 
641 ;  40  L.  J.  Ch.  11  ;  Tyler  v.  Yatef:, 
(1871)  6  Ch.  G65  ;  40  L.  J.  Ch.  768. 

{d)  Murray  \.  Palmer,  (1805)  2 
Sch.  &  L.  474,  490  ;  Salter  v.  Brad- 
shaw,  (1858)  26  Beav.  161.  See,  as 
to  allowance  for  improvements  of 
charity  property,  A.-G.  v.  Kerr, 
(1840)  2  Bcav.  420  :  9  L.  J.  N.  S. 
Ch.  190. 


{c)  Croft  V.  Grahaniy  (1863)  2  D.  J. 
&  S.  155  ;  James  v.  Kerr,  (1889)  40 
Ch.  D.  at  pp.  459,  460;  Kevan  v. 
Joyce,  (1896)  1  Ir.  E.  442  ;  and  see 
Miller  v.  Cook,  Tyler  v.  Yates,  sup.  ; 
see  now  the  Money-lenders  Act, 
1900,  and  Wilton  v.  Osborn,  cited 
sup. 

(/)  Foster  V.  Roberts,  (1861)  29 
Bcav.  467 ;  30  L.  J.  Ch.  666 ;  and 
see  Bell  v.  Ahearne,  (1849)  12  Ir.  Eq. 
R.  576. 

[fj)  rnmell  v.  Millar,  (1856)  23 
Beav.  172  ;  see  and  consider  this 
case;  and  see  I)arcy\.  Croft,  (1858) 
9  Ir.  Ch.  R.  19. 

{h)  See  and  consider  Ncsbitt  v. 
Berridge.  (1864)  10  Jur.  N.  S.  53. 
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the  vendor  derives  no  benefit  therefrom,  the  principle  above   ^^g^^^"^/^^" 

stated  seems  to  apply :  but  where,  on  the  transaction  being  

set  aside,  the  vendor  takes  a  re-assignment  of  the  policies, 
and  keeps  them  on  foot  for  his  own  benefit,  he  clearly  ought 
to  repay  what  has  been  expended  by  the  purchaser  for 
premiums  (/). 

Where  the  transaction  is  set  aside  the  purchaser  will  be  Terms  on   _ 

Tvnich  sale  is 

charged  with  what  he  has  actually  received,  and  interest :  set  aside. 
and,  in  one  case,  where  he  had  received  from  the  vendor 
interest  on  the  pui'chase- money,  such  payments  were  held  to 
have  been  in  reduction  of  the  principal,  and  he  himself  was 
charged  with  interest  upon  them  (k)  :  but  he  will  not,  like  a 
mortgagee,  be  charged  with  what  without  wilful  default  he 
might  have  received  (/) .  Where  inadequacy  of  price  is  the 
sole  ground  for  the  interference  of  the  Court,  the  defendant 
has  been  allowed  his  costs  {m),  except  those  of  the  reference  Costs, 
as  to  value  {n)  ;  but  slight  additional  circumstances  have 
induced  the  Court  to  refuse  them  (o).  No  absolute  rule 
has,  however,  been  laid  down  by  the  Couii  (p),  though  the 
tendency  has  been  not  to  deal  with  the  costs  of  such  a  suit  as 
in  a  suit  for  redemption,  but  to  throw  the  whole  costs  on  the 
defendant,  even  where  inadequacy  of  value  has  been  the  sole 
title  to  relief  {q) .     In  an  action  by  the  heir  of  a  deceased 

(i)  See  further  as  to  whether  the  Sch.  &  L.  474,  488. 

lender  or  the  borrower  is  entitled  on  (?)  See   Sag.   14th   ed.  254;    and 

repayment  of   the  loan  to  a  policy  the  judgment  in  Murraij  v.  Palmer, 

effected  by  the  former  on  the  hfe  of  (1805)  2  Sch.  &  L.  474,  489,  against 

the  latter,  Bruce  v.  Garden,  (1869)  5  such  liability  ;    but  see  contra   the 

Ch.  32  ;  39  L.  J.  Ch.  334  ;  Foster  v.  decree,  ib.  490. 

Roberts,  and  Bell  v.  Ahearne,  sup.  ;  (in)  Baivtree  v.    Watson,    (1834)    3 

and    Morland    v.    Isaac,    (1855)    20  M.  &  K.  339,  341 ;   see  Sug.  14th  ed. 

Beav.  389  ;     Courtenay    v.     Wright,  286. 

(1860)  2  Gif.  337;  30  L.  J.  Ch.  131;  («)  BootUy  v.  B.,  (18.52)  15  Beav. 

Freme  v.  Brade,  (1858)  2  D.  &  J.  582  :  212. 

27  L.  J.  Ch.  697  ;    Knox  r.  Turner,  {o)    Wood  v.  Abrei/,  (1818)  3  Mad. 

(1870)  9  Eq.  155  ;    39  L.  J.  Ch.  207.  417,  424  ;    Xeivton  v.  Sunt,  (1833)  5 

And  see  generally,  on  the  subject  of  Si.  521,  523. 

lien  for  payment  of  premiums,  the  {p)  Per  Kay,  J.,  in  Fry  v.  Lane, 

law    summarized    by    Fry,    J.,    in  (1888)  40  Ch.  D.  312,  324  ;  58  L.  J. 

Leslie  V.  French,   (1883)  23  Ch.  D.  Ch.  113. 

552 ;  52  L.  J.  Ch.  762.  (?)  See  Edwards  v.  Burt,  (1852)  2 

(Jc)  Murray    v.    Palmer,    (1805)    2  D.  M.  &  G.  55  ;    Foster  \.  Roberts, 


760 


EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Chap.  XIII.    vendor  alleging  that  the  purchase-money  Is  in  part  unpaid, 

the  personal  representative  must  be  made  a  party,  as  being 

interested  in  maintaining  the  validity  of  the  contract  {>•). 

Kight  to  re-  And,  of  coiirse,  long  delay  (.s)  and  clear  (;')  acquiescence 
losTbyTc-''  0^  ^^®  P^^^  o^  t^®  vendor,— (and  this  notwithstanding  his 
quiescence  or    poverty) — or  his  adviscd  confirmation  of  the  sale  (u), — which 

confirmation,     a  ./  / 

confirmation  may  be  as  well  by  will  as  by  deed  (j-) — will  bar 
the  right  to  relief  (y)  :  nor  will  relief  be  given  to  the  pre- 
judice of  a  sub-purchaser  in  good  faith  without  notice  (2). 
It  has  been  held,  that  in  the  case  of  the  sale  of  a  reversion 
for  undervalue,  time  does  not  begin  to  run  against  the 
vendor  until  the  reversion  falls  into  possession  {a) .  The 
statement  of  consideration  in  the  conveyance  is  not  conclu- 
sive ;  but  any  additional  consideration,  not  inconsistent  with 
the  terms  of  the  deed,  may  be  established  by  parol 
evidence  {b). 

Distinction  In  the  case  of  a  voidable  transaction  of  this  nature,  a  clear 


mp.;  Talbot  v.  Staniforth,  (1861)  1 
J.  &  H.  484  ;  but  see  Miller  v.  Cook, 
(1870)  10  Eq.  611,  where  the  de- 
fendant was  allowed  to  add  his  costs 
to  his  security  ;  Fry  v.  Lane,  sup.  ; 
Xevans  v.  Joi/ce,  (1896)  1  Ir.  R.  442, 
472,  and  cases  there  cited. 

(r)  Wilkinson  v.  Fowkes,  (1851)  9 
Ha.  193  ;  but  consider  now  effect  of 
Land  Transfer  Act,  1897. 

(6)  Moth  V.  Atwood,  (1801)  5  Ves. 
845  ;  Tl'riffht  v.  Vandcrplank,  (1856) 
8  D.  M.  &  G.  133  ;  Willouyhbn  v. 
Bridcoake,  (18G5)  11  Jur.  N.  S.  70S  ; 
Lord  Clanricarde  v.  ILoiniiig,  (18G1) 
7  Jur.  N.  S.  1113;  30  L.  J.  Ch. 
865. 

[t)  Gerrard  v.  f/Reilhj,  (1823)  3 
D.  &  War.  414  ;  Sihbering  v.  Earl  of 
Balcarres,  (1850)  3  Do  G.  &  S.  735. 

[u)  Lijddon  v.  Moss,  (1859)  4  D. 
&  J.  lot  ;  but  there  is  no  confirma- 
tion unless  the  vendor  is  fully  aware 
of  the  voidability  of  the  transaction. 

{r)  Stump  T.  Onb!/,  (1852)  2  D.  M. 


&  G.  623. 

(y)  Cole  V.  Gibbons,  (1734)  3  P.  W. 
290,  294  ;  see  suj).  p.  55  ;  and  see 
Knight  v.  3IarJoribanks,  (1848)  11 
Beav.  322;  Farmer  v.  F.,  (1848)  1 
H.  L.  C.  724  ;  Sibbering  v.  Earl  of 
Balearres,  svp. 

{z)  Thoimsv.  Davis,  (1737)  1  Dick. 
301  ;  Cobbett  v.  Brock,  (1855)  20 
Beav.  524  ;  and  see,  at  Law,  Parker 
V.  Patrick,  (1793)  5  T.  R.  175  ;  Load 
v.  Green,  (1846)  15  M.  &  W.  at 
p.  219  ;  15  L.  J.  Ex.  113  ;  TJliite  v. 
Garden,  (1851)  10  C.  B.  919  ;  20  L.  J. 
C.  P.  166  ;  Stevenson  v.  Xeunham, 
(1853)  17  Jur.  600  ;  22  L.  J.  C.  P. 
110. 

(a)  Salter  v.  Bradshau;  (1858)  26 
Beav.  161  ;  where  the  transaction 
was  set  aside  after  the  lapse  of  forty 
years. 

{b)  Clifford  v.  Turrcll,  (1841)  1  Y. 
&  C.  C.  C.  138  ;  Xixon  v.  Hamilton, 
(1838)  2  D.  &  Wal.  364,  387  ;  Keenan 
V.  Handley,  (1864)  2  D.  J.  &  S.  283  ; 
Bee  inf.  pp.  927  et  seq. 
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distinction  must  be  drawnbetween  the  riglit  and  the  remedy  (c) .    Chap.  Xlir. 
Where  the  property  has  passed  at  Law,  the  remedy  is  one 


!•         ..,..  i<T-i-  i'i  between  right 

belonging  to  the  exclusive  jurisdiction  of  Equity,  which  can  and  remedy, 
therefore  impose  its  own  terms  on  the  party  seeking  relief. 
Mere  lapse  of  time  for  a  period  which  may,  the  jurisdiction 
being  exclusive  and  not  concurrent,  be  less  than  that  pre- 
scribed at  Law  by  the  Statute  of  Limitations,  will  deprive  a 
sluggish  plaintiff  of  his  remedy.  On  the  other  hand,  mere 
lapse  of  time  can  hardly,  in  the  absence  of  circumstances 
raising  the  inference  of  acquiescence  or  presumed  release,  bar 
the  right : — a  right  which  nevertheless  is  enforceable  only 
by  an  equitable  remedy.  Thus,  where  the  disability  arises 
only  on  grounds  of  public  policy,  and  there  has  been  no 
unfair  dealing,  the  plaintiff,  though  he  has  done  nothing  to 
release  his  right,  may  yet  find  himself  unable  to  enforce  it. 
In  cases  where  there  has  been  something  in  the  nature  of 
fraud,  a  release  is  not  presumed  in  the  absence  of  knowledge 
by  the  plaintiff  of  his  rights  ;  and  probably  in  such  a  case  the 
principle  above  laid  down  with  regard  to  the  remedy  would 
be  held  not  to  apply. 

And,  as  a  general  rule,  where  it   is    clearly  shown  that  Conveyance, 
through  mutual  mistake,  or  by  reason  of  fraud,  or  misrepre-  formed  in 
sentation  amounting  to  fraud,  the  conveyance  fails  to  express  ^l^^ty- 
the  intention  of  the  parties,  and  what  that  intention  really 
was  (d),  a  Court  of  Equity  will  rectify  it  (e)  ;  but  will  not 
supply  terms  which  have  been  intentionally  omitted  under 
the  mistaken  notion  of  their  illegality  (/). 

The  Court  will,  if  necessary,  in  a  suit  to  set  aside  a  convey-  Court  pre- 
ance,  make  an  order  to  preserve  the  property  pending  litiga-  pertv^ifendinff 


(c)  Mitchell  V.   Homfray,   (1881)  8  quis  of  Chandos,    (1837)    2  M.   &   C. 

Q.  B.  D.  587  ;  50  L.  J.  Q.  B.  460  ;  711 ;  inf.,  s.  8.     For  marriage  settle - 

TTrxght   v.    Vanderplaiik,  sup.;    All-  inentTectiG.ed,  see  Boldv.  Hutchinsoji, 

card  V.   Skinner,   (1887)    36   Ch.  D.  (1855)  5  D.  M.  &  G.  558  ;    EogersY. 

145  ;     56    L.    J.    Ch.     1052  ;     see  Eea-l,  (1757)  1  Dick.  294  ;  Johnson  v. 

especially  judgment  of  Bowen,  L.  J.  Brar/ge,  1901,  1  Ch.  28  ;  70  L.  J.  Ch. 

41  ;  Sug.  14th  ed.  172.      For  recti- 

(rf)  Brougham  v.   Squire,   (1852)    1  ^^^^^^^  refused,    see    Ehves    v.    E., 

^^-  ^^^-  (1861)  7  Jur.  N.  S.  747. 

{e)  Marquis  of  Breadnlhane  X.  Mar-  (/)  Inf.  p.  1054. 

r>.       VOL  TI.  3  D 


litigation. 
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Chap  ^III.    tion:  6-.^.,  in  case  of  an  advowson,  by  restraining  the  defendant 
from  presenting  to  a  vacancy  ;  and  this,  even  though  he  is  a 

sub-purchaser  for  value,   and  deny  notice  of  the  original 

fi-aud(^). 

Illegal  motive      If  a  grantee  fraudulently  conceal  and  subsequently  act  on 
does  not  avoid  an  intention  of  using  the  premises  for  an  immoral  and  illegal 
conveyance,     p^^^pose,  this  -will  not  prevent  the  estate  from  passing  to  him 
at  Law  under  the  executed  assurance  {//). 


Section  3.      (3.)  Vendor'' s  rights  of  pre-emption  under  the  L.  C.  C.^lc/,  1845. 
Rights  of  By  the  L.  C.  C.  Act,  1845,  the  promoters  of  the  under- 

pre-emption,  .  ,  . 

&c.  of  vendors  taking  authorized  by  the  special  Act  are  required,  within  the 
Act,  1845,  in*  pei'iods  thereby  prescribed,  or,  if  no  period  is  prescribed, 
superfluous  within  ten  years  after  the  expiration  of  the  time  limited  for 
lands.  the  completion  of  the  works,  to  sell  such  lands  as  shall  not 

be  required  for  the  purposes  of  the  undertaking  (/).  Such 
superfluous  lands,  imless  situated  in  a  town,  or  built  upon  or 
used  for  building  pm-poses,  are  to  be  first  offered  to  the 
person  then  entitled  to  the  lands,  if  any,  from  which  the 
same  were  originally  severed  :  and  if  he  refuse,  or  for  six 
weeks  neglect  to  signify  his  wish  to  purchase  the  same,  or 
cannot  be  found,  then  to  the  immediately  adjoining 
owners  (/.) :  and  unless  a  sale  is  made  either  to  such  person, 
or  adjoining  owners,  or  some  other  person,  the  superfluous 
lands  remaining  unsold  at  the  exj)Li"ation  of  such  period  are 
to  vest  in,  and  become  the  property  of,  the  owners  of  the 
land  adjoining  thereto,  in  proportion  to  the  extent  of  their 
lands  respectively  adjoining  the  same  (/).  The  vesting  of 
such  lands  takes  place  by  force  of  a  conditional  limitation 
and  not  of  a  forfeiture  (//). 

Mode  of  sale,       A  sale  by  tlic  company  of  superfluous  land  under  s.  127 
must  be  an  absolute  sale  :  and  the  company  cannot  reserve  to 


{ij)  Greenslade  v.  Bare,  (1853)  17 
Beav.  502. 

{h)  Ferct  v.  UiU,  (1854)  15  C.  B. 
207;  23  L.  J.  C.  V.  186. 

(i)  S.  127. 

(A-)  S.  128. 

(/)  S.  127.    The  Metrop.  Dist.  R. 


Co.  are  by  their  special  Acts  ex- 
empted from  the  obligations  of  these 
sections,  and  have  an  unrestricted 
power  of  sale  ;  see  Tomlin  v.  Jludd, 
(1874)  18  Eq.  368  ;  43  L.  J.  Ch.  627. 
{II)  MiUif  V.  JJ'aierford  Hnrbour 
Conmrs.,  1904,  2  Jr.  R.  421. 
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itself  a  right  of  re-purcliase  (;;?).     But  tlie  company  may  sell   Chap.  XIII. 

,       ,  „  ,         Sect.  3. 

Biich  lands  in  the  manner  most  advantageous  to  itself,  and  


may,  with  that  object,  impose  conditions  as  to  user  (/?).  A 
covenant  however  by  the  piu'chaser  to  re-sell  when  required 
by  the  company  will  invalidate  the  sale  of  the  land  made 
subject  to  the  covenant  (o). 

The  test  of  land  being  superfluous  is  whether  or  not,  at  the  Test  of  land 
expiration  of  the  period  of  ten  years,  there  is  good  reason  to  {[^ous'!^'^^^' 
believe  that  by  the  ordinary  development  of  the  railway  or 
neighbourhood,  the  land  will  be  required  for  the  purposes  of 
the  undertaking  (p). 

The  statutory  provisions  have  been  held  to  apply  to  lands  Cases  where 
of  which  the  company  has  only  acquired  the  reversion,  subject  re-purchase 
to  a  term  (q) .     The  riglit  of  re-purchase  is  not  merely  per-  ^"^^^• 
sonal  to  the  original  proprietors,  but  devolves  upon  future 
owners  of  the  estate  from  which  the  superfluous  lands  were 
severed  {>•)  :    and   may  be  exercised,  within   the    prescribed 
period  of  ten  years,  if  the  company  attempt  to  sell  the  lands 
to  some  other  person  («).       It   would   seem   probable  that, 
where  the  land  is  taken  by  the  company  for  other  than  the 
authorized  purposes,  the  landowner  may,  on  re-payment  of  a 
proportionate  price  for  the  land,  claim  a  re-conveyance  (t). 

(m)  L.  4-  S.   W.  R.   Co.  V.  Gomm,  320. 

(1882)  20  Ch.  D.  562  ;    51  L.  J.  Ch.  (?)  bloody  v.  Corhett,  (1866)  L.  R, 

530.  1  Q.  B.  510 ;  35  L.  J.  Q.  B.  161. 

(m)  Be Hiffr/ins and Eitchman,  {ISS2)  {r)  Lord  Carington  v.  Wycomle  R. 

21  Ch.  D.  95  ;  51  L.  J.  Ch.  772.  Co.,  (1866)  2  Eq.  825  ;    affd.  (1868) 

(o)  RaijY.  WaR-cr,  1892,  2  Q.  B.  3Ch.  377;  hut  see Kighgate  Archway 

88;    61   L.  J.  Q.  B.  718;    and  see  Co.  v.  Jeakes,  (1871)  12  Eq.  9;    40 

Re  T/iackicray  and  Youny,  (1888)   40  L.  J.  Ch.  408,  a  case  under  a  special 

Ch.  D.  34  ;    58  L.  J.  Ch.  72,  as  to  Act,  whore  the  former  case  was  not 

whether  company  can  reserve  a  lien  cited. 

for  unpaid  purchase-money.  (s)  Ih. 

{p)  Beits  V.  G.  E.  R.  Co.,  (1878)  3  {i)  lord  Carington  t.   JTycombe  R. 

Ex.  D.  182  ;    afP.  49  L.  J.  Ex.  197,  Co.,     (1868)    3    Ch.    377,    381,    per 

following  the  principle  laid  down  in  Lord   Cairns.      As   to  unauthorized 

G.  W.  R.  Co.  V.  May,   (1874)  L.  R.  user  of   the  land,   cf.  Att.-Gen.  v. 

7  H.  L.  283 ;    43  L.  J.  Q.  B.  233  ;  Teddmgton  Urb.  Co.,  1898,  1  Ch.  66 ; 

and  Hooper  v.  Bourne,  (1880)  5  A.  C.  67  L.  J.  Ch.  23;  Att.-Gen.  v.  EamveU 

1  ;    see   also   Hohbs  v.    M.    R.    Co.,  Urb.  Co.,  1900,  2  Ch.  377;   69  L,  J. 

(1882)  20  Ch.  D.  418  :    51  L.  J.  Ch.  Ch.  626. 
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Chap.  XIII.        Where,   after  service   of    notice  to    treat,   the    company- 
Sect.  3.  . 
acquires  the  land  for  their  ordinary  purposes  by  agreement, 

the  landowner  does  not  lose  his  statutory  right  of  re-purchase 
if  the  land  becomes  superfluous  (u)  ;  but  the  right  does  not 
arise  where  the  company  has  acquired  the  land  by  agreement 
for  extraordinary  purposes  (^).  Land  which  has  been  ac- 
quired and  used  for  the  purposes  of  the  company  will,  on 
ceasing  to  be  so  used,  become  superfluous  within  the  meaning 
of  the  Act ;  and,  if  not  sold  within  the  prescribed  period,  will 
vest  in  the  adjoining  landowners  {>/).  If  a  sale  is  attempted 
by  the  company  within  the  prescribed  T^eriod,  pri/)id  facie  that 
leads  to  the  inference  that  the  land  is  superfluous  {z) ;  but  it 
is  not  conclusive  so  as  to  relieve  the  Court  from  enquiring 
whether  the  land  is  in  fact  required  or  not.  Thus,  where 
one  company  sold  land  to  another,  it  was  held  that,  though 
the  attemj)ted  sale  was  nlfra  tires,  it  was  not  a  sale  of  the 
lands  as  "  superfluous  "  ;  and  that  therefore,  on  the  sale  being 
set  aside,  the  adjoining  landowner  had  no  right  to  have  the 
land  conveyed  to  him  [a).  So,  where  land  acquired  by  one 
company  was  subsequently  within  the  prescribed  period  com- 
pulsorily  purchased  from  them  by  another  company,  such 
sale  was  held  not  to  afford  a  ground  for  inferring  the  land  to 
be  superfluous,  so  as  to  give  the  original  owner  a  right  of 
pre-emption  (J)).  Whether  land  is  or  is  not  superfluous  is  a 
mixed  question  of  law  and  fact  [c). 

Title  in  An  adjoining  owner  may  acquire  under  the  Statute  of 

owner  under     Limitations  a  good  title  to  land  purchased  by  the  company, 


(m)  Lord  Corington  v.  Wycombe  R.  Ch.  713  ;  Lord  Carington  v.  Wycombe 

Co.,  sup.  ;  Hooper  v.  Bourne,  (1877)  3  R.  Co.,  sup.  ;  Dunhill  v.  N.  E.  R.  Co., 

Q.  B.  D.  258.  1896,  1  Ch.  121 ;  65  L.  J.  Ch.  178 ; 

(z)  City  of  Glasgow  R.  Co.  v.  Cale-  Macfie  v.  Callander  and  Oban  R.  Co., 

(Ionian  R.  Co.,  (1871)  L.  R.  2  Sc.  Ap.  1898,  A.  C.  270  ;  67  L.  J.  P.  C.  58. 
160;  Homey.  Lymingtoti,  (1874)  31  („)  Hobbsx.  JIf.  R.  Co.,   (1882)  20 

L.  T.  167.  Ch.  D.  418  ;  51  L.  J.  Ch.  320. 

(y)  G.   W.  R.   Co.  V.  Jfay,   (1874) 
L.  R.  7  H.  L.  283  ;  43  L.  J.  Q.  B.  (*)  ^""^''"  ^-  ^^'-  ^-  ^-  ^"•'  *"^- 

233.  (r)  Macfie  v.  Callander  and  Oban  R. 

{£)  L.  ^  S.  W.  R.  Co.  V.  Blachnore,  Co.,  1898,  A.  C.  270  ;  67  L.  J.  P.  C. 

(1870)  L.  R.  4  H.  L.  610  ;  39  L.  J.  58. 
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but  not  used  for  the  purposes  of  its  undertaking,  and  which   ^^gP;^.-^3^^^- 
has  in  fact  become  superfluous  land  (d).     And  this  doctrine  ^^^^^^^  ^^ — 
extends  to  land  which  has  not  become  superfluous  {e).     The  Limitations, 
doctrine  would  seem  naturally  to  follow  from  the  rule  that  a 
railway  company  has  the  rights  of  an  ordinary  o^vner,  and 
can  do  any  acts  necessary  to  prevent  an   easement  being 
acquired  over  its  land  (/). 

Superfluous  land  must  be  land  separated  by  a  vertical,  not  Cases  where 

,       ,        ,  .      ,    p         , ,       it  does  not 

a  horizontal,  boundary  line  from  the  land  required  lor  the  arise, 
purposes  of  the  undertaking.  Thus,  land  over  a  railway 
tunnel  or  arch  is  not  superfluous  (^) ,  nor  is  land  under  a 
railway  constructed  on  arches  (A).  But  where  a  person  is  in 
possession  of  such  land  as  a  purchaser  in  good  faith  from  the 
railway  company,  a  fair  sale  by  him  to  another  will  be 
upheld  (i).  The  right  of  re-purchase  does  not,  however, 
arise,  where  the  company,  having  abandoned  its  original 
undertaking,  uses  the  land  for  some  new  purpose,  for  which 
they  have  obtained  the  sanction  of  the  Legislature  (/.•)  ;  nor 
where  the  enterprise  is  entirely  abandoned  (/);  in  which  case, 
under  s.  218  of  6  Will.  4,  c.  75,  the  abandoned  railway,  at 
the  end  of  three  years  from  the  date  of  the  abandonment, 
passes  to  the  owners  for  the  time  being  of  the  adjoining  land 

{d)  Norton  v.  L.  %  N.  W.  R.   Co.,       cf.  Foster  v.  L.  C.  #  D.  R.  Co.,  sup. 

(1879)  13  Ch.  D.  268.  ^..^  Rosenbergs.  Cook,  (1881)  8  Q.  B. 
{e)  Bobhctt  V.  S.  E.  R.  Co.,  (1882)       p.  i62  ;  51  L.  J.  Q.  B.  170  ;  and  see 

9  Q.  B.  D.  424  ;  51  L.  J.  Q.  B.  161  ;       ;Best  v.  Hamand,  (1879)  12  Ch.  D.  1  ; 

M.  R.    Co.  V.    TJ'riffht,  1901,  1   Ch.       43  l.  j.  ch.  503. 

738  ;  70  L.  J.  Ch.  411. 

(k)  Astleij  V.  M.  S.  i-  L.  R.   Co., 

(/)  Bonner  v.  G.  JJ\R.  Co.,  (1883)  (i858)  2  D.  &  J.  453;  27  L.  J.  Ch. 

24  Ch.  D.  1  ;  Rai/tei/  v.  G.  TF.  R.  Co.,  473. 

(1884)  26  Ch.  D.  434  ;  Foster  ^^.  L.  C.  '    ^^^^.^^  ^_  ^_^  ^^ggg^  L.  R.  3  Ex. 

^  D.  R.  Co.,  1895,  1  Q.  B.  711 ;  64  ,82  •  38  L.  J.  Ex.  37  ;  Re  Buffy\ 

L.  J.  Q.  B.  65.  ^^^_^  ^^gg-,^  J  jj.  ^   3Qy .  ^j^^  ggg  3,3 

{g)  Re  Metr.  Dist.  R.  Co.  and  Cosh,  to  abandoned  lines,  Abandonment  of 

(1880)  13  Ch.  D.  607  ;  49  L.  J.  Ch.  Railways  Act,  1850,  s.  27  ;  and  the 
277  ;  M.  R.  Co.  v.  Wright,  sup.;  and  Abandonment  of  Railways  Act,  1869; 
see  Ware  v.  L.  B.  %  S.  C.  R.  Co.,  Be  Potteries  R.  Co.,  (1883)  25  Ch.  D. 
(1883)  31  W.  R.  228.  251  ;  53  L.  J.  Ch.  566  ;  Re  Ruthin  R. 

{h)  Mulllner  v.  M.  R.  Co.,  (1879)       Act,  (1886)  32  Ch.  D.  438;  66  L.  J. 
11  Ch.  D.  611  ;  48  L.  J.  Ch.  258  ;       Ch.  30. 
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EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Chap.  XIII. 
Sect.  3. 


Meaning  of 
the  word 
"  town"  in 
8.  128: 


of  lands 
"  used  for 
building 
purposes ' ' 


of  "  adjoiaini 
owners." 


on  either  side.  Where  the  company  used  a  narrow  strip, 
part  of  land  purchased  from  A.  for  the  purpose  of  providing 
B.  with  a  means  of  access  to  his  severed  lands,  it  was  held 
that  this  was  an  accommodation  work  within  the  meaning  of 
the  Act,  and  that  A.  had  no  right  of  re-purchase  as  regards 
the  narrow  strip  (m).  It  would  seem  that  even  though  lands 
become  superfluous,  the  mines  and  minerals  under  them  do 
not,  and  that  the  company  can  deal  with  them  independently 
of  the  provisions  of  these  sections  (n). 

The  word  "town"  in  s.  128  has  been  held  to  mean,  the 
space  on  which  the  dwelling-houses  are  collected  so  near  each 
other  that  they  may  he  said  to  he  continuous ;  so  also,  an  ojien 
space,  occupied  as  a  mere  accessory  to  the  convenience  of  a 
dwelling-house,  would  seem  to  come  within  the  term  (o)  ;  but 
lands  situate  within  the  limits  of  a  borough,  but  beyond  the 
mass  of  houses  forming  the  town,  have  been  held  not  to  be 
within  the  section  {p). 

Lands  actually  laid  out  for  building  purposes,  or,  it  would 
seem,  let  on  building  leases,  are  lands  "  used  for  building 
purposes"  within  s.  128;  but  land  which  is  merely  fit 
to  be  used  for  such  purposes,  even  though  it  may  be  unsuited 
to  any  other  purpose,  is  not  within  the  term  (</). 

A  lessee  whose  land  was  separated  from  the  superfluous 


(hi)  Lord  Beauchamp  v.  G.  W.  It. 
Co.,  (1868)  3  Ch.  745  ;  38  L.  J.  Ch. 
162. 

(«)  Booper  v.  Bourne,  (1877)  3  Q.  B. 
D.  at  pp.  278,  284  ;  (1880)  5  A.  C. 
12.  It  should  be  remembered  that 
the  purchaser  of  superfluous  lauds 
from  a  railway  company  acquires  no 
greater  right  of  support  than  the 
company  itself  had  ;  Fountney  v. 
Clayton,  (1883)  11  Q.  B.  D.  820;  52 
L.  J.  Q.  B.  566. 

(o)  Elliot  V.  South  Devon  R.  Co., 
(1848)  5  R.  C.  500;  17  L.  J.  Ex. 
262  ;  R.  V.  Cottle,  (1851)  16  Q.  B. 
412  ;  see  /:>/?.  Iiiniinknf  of  Brompton, 


(1852)  5  De  G.  &  S.  626. 

{p)  Lord  Carington  v.  Wycomhc  R. 
Co.,  (1868)  3  Ch.  377;  37  L.  J.  Ch.  213. 
See,  too,  Coventry  \.  L.  B.  ^-  S.  C.  R. 
Co.,  (1867)  5  Eq.  104  ;  37  L.  J.  Ch.  90, 
where  land  in  a  suburban  district 
was  held  not  to  be  in  a  "town." 
See,  too,  L.  ^-  S.  W.  R.  Co.  v.  Black- 
more,  (1870)  L.  R.  4  H.  L.  610  ;  39 
L.  J.  Ch.  713,  Avhere  laud  at  Ted- 
dington,  close  by  the  railway  station, 
was  held  not  to  be  in  a  "town." 
The  exception  is  omitted  from  some 
of  the  private  Acts. 

{q)  Covaitry  v.  L.  B.  ^-  S.  C.  R. 
Co.,  sup.;  L.  ci  6'.  W.  R.  Co.  v. 
BldcJcmorc,  axp. 
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land  by  a  private  road,  of  wliicli  during  Lis  tenancy  he  liad   ^^g^^^-^g^^^^' 

tlie  exclusive  riglit  of  user,  lias  been  held  to  be  an  imme- • 

diately  adjoining  owner  within  s.  128  {)■).  Where  there 
are  several  owners  whose  properties  immediately  adjoin  the 
superfluous  land,  it  is,  under  s.  127,  divisible  among  them 
rateably,  in  proportion  to  the  frontage  of  each  property; 
that  is,  "  the  length  of  the  line  of  contact  of  each  property, 
if  such  line  was  made  straight  from  the  point  of  intersection 
of  the  boundaries  on  one  side,  to  the  point  of  intersection  of 
the  two  boundaries  on  the  other  side"  («).  The  adjoining 
owner  is  jyn'md  facie  the  person  to  whom  the  soil  belongs : 
e.g.,  the  lord  of  the  manor  as  opposed  to  the  persons  entitled 
to  a  right  of  herbage  {t).  And  in  connection  with  the  ex- 
pression, "  adjoining  owner,"  there  is  a  plain  and  obvious 
distinction  between  the  person  in  whom,  under  s.  127,  the 
superfluous  lands  are,  in  default  of  sale,  to  vest,  and  the 
persons  to  whom  the  option  of  purchase  is  to  be  given  under 
s.  128  00- 

The  right  of  pre-emption  above  noticed  would  seem  not  to 
affect  a  contract  entered  into  with  a  thii'd  party  for  the  sale 
of  superfluous  land,  if  the  offer  to  the  parties  entitled  to  pre- 
emption is  made  and  rejected  before  the  conveyance  is 
executed  {x). 

(4.)    Vendor^  remedies  at  Late  and  in  Equifij  on  ^mrcJiasevh     Section  4, 

covenants. 

We  have  seen  that  covenants  are  occasionally  entered  into  Vendor's 
as  well  by  the  pui'chaser  with  the  vendor,  as  by  the  vendor  L^andtn 
with  the  purchaser ;  and  that  such  covenants  will  sometimes,  p;^^'J5jjggJ''g 


covenants. 


(r)  Coventry  v.  L.  B.  ^  S.  C.  R.  (1869)   L.  R.  3  Ex.  282,   287  ;    38 

Co.,  sup. ;  Hobbs  v.  M.  It.  Co.,  (1882)  L.  J.  Ex.  37. 

20-Ch.  D.  418;    51  L.  J.  Ch.  320  ;  {i)    Hooper    v.    Bourne,    (1877)    3 

and  see   Re  Baroness    Bateman    and  Q.  B.  D.  279. 

ParJcer,  1899,  1   Ch.  599;    68  L.  J.  («)  Hobbs  v.  M.  R.  Co.,  (1882)  20 

Ch.  380.  Ch.  D.  418  ;  51  L.  J.  Ch.  320. 

(s)  Per  curiam,  in  Moodij  v.  Corbeti,  (x)  London  and  Greenwich  R.  Co.  v. 

(1866)  L.  R.  1  Q.  B.  510  ;    35  L.  J.  Gcodchild,    (1844)   8    Jur.   455  ;    13 

Q.  B.  131.     See,  too,  Smith  v.   S.,  L.  J.  Ch.  224. 
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Chap.  XIII. 
Sect.  4. 


Clasbification 
of  covenants. 


Distinction 
between 
affirmative 
and  negative 
covenants. 


True  principle 
of  negative 
covenants 
running  in 
Eq^uity. 


both  at  Law  and  in  Equity,  bind  a  purchaser  who  accepts 
the  benefit  of  a  conveyance,  though  he  does  not  execute 
it  (//)  ;  but  it  is  conceived  that  this  can  only  be  so,  on  the 
principle,  either  that  the  performance  of  the  covenant  is  a 
condition  of  the  grant,  or  else  that  the  quantum  of  the  grant 
is  restricted  by  the  covenant  (s). 

Covenants  entered  into  by  vendors  and  purchasers  (a)  are, 
broadly  speaking,  of  one  or  other  of  two  kinds,  viz.,  affirmative 
and  negative,  the  distinction  carrying  with  it  important 
consequences.  The  following  remarks,  it  must  be  premised, 
have  no  application  to  the  law  as  to  covenants  between  lessor 
and  lessee,  which  stands  in  this  respect  on  an  altogether 
special  footing  both  at  common  law  and  by  statute.  Putting 
this  exception  aside,  it  may  be  broadly  stated  that  the 
leading  incident  of  the  distinction  between  affirmative  and 
negative  covenants  is,  that  it  is  only  in  the  case  of  the  latter 
that  the  burden, — i.e.,  the  liability  to  be  sued, — as  dis- 
tinguished from  the  benefit,  or  right  to  sue,  runs  with  the 
land.  It  must  further  be  added  that  by  the  common  law  the 
burden  never  runs  in  any  case. 

First,  as  to  the  principle  upon  which  the  burden  of  a 
negative  covenant  has  been  held  to  run  in  Equity.  The 
leading  cases  upon  the  subject  are  Ttdk  v.  Moxhay  {h),  and 
London  and  South  Western  R.  Co.  v.  Gomni  {e).  The  covenant 
in  the  former  case  was  affirmative  in  its  terms,  but  was  held 
to  imply  a  negative;  and  the  doctrine  laid  down  by  the 
Court  was  explained  by  Jessel,  M.  E.,  in  the  latter  of  the 
two  cases  referred  to,  in  the  following  words  {d)  : — "  Where 
there  is  a  negative  covenant,  expressed  or  im2:)lied,  as,  for 
instance,  not  to  build  so  as  to  obstruct  a  view,  or  not  to  use  a 
piece  of  laud  otherwise  than  as  a  garden,  the  Cornet  interferes 


(//)  Sup.  p.  585. 

[z)  See  and  consider  Aspdcn  v. 
Srddon,  (1870)  1  Ex.  D.  49G ;  16 
L.  J.  Ex.  353. 

(a)  Sec  generally  on  the  subject 
the  Third  Report  of  Real  Property 


Commissioners,  1  Dav.  116;  and 
Spencer^ s  case,  (1583)  1  Sm.  L.  C. 

(i)  (1848)  2  Ph.  774. 

((■)  (1882)  20  Ch.  D.  562;  51  L.J. 
Ch.  530. 

{d)  Ih.  583. 
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on  one  or  other  of  the  above  ^rounds  "  Uiz.,  that  the  doctrine   Chap.  Xlll. 

•       -n       •  i-      1  Sect.  4. 

of  Ttilk  V.  Moxhay  is  either  an  extension  m  Equity  of  the  

doctrine  of  Spencer's  case  to  another  line  of  cases,  or  else  an 
extension  in  Equity  of  the  doctrine  of  negative  easements). 
"  This  is  an  equitable  doctrine,  establishing  an  exception  to 
the  rules  of  common  law  which  did  not  treat  such  a  covenant 
as  running  with  the  land,  and  it  does  not  matter  whether  it 
proceeds  on  analogy  to  a  covenant  running  with  the  land,  or 
on  analogy  to  an  easement.  The  purchaser  took  the  estate 
subject  to  the  equitable  burden,  with  the  qualification  that,  if 
he  acquired  the  legal  estate  for  value  without  notice,  he  was 
freed  from  the  burden.  The  qualification,  however,  did  not 
affect  the  nature  of  the  burden ;  the  notice  was  requu-ed 
merely  to  avoid  the  effect  of  the  legal  estate,  and  did  not 
create  the  right,  and  if  the  purchaser  took  only  an  equitable 
estate  he  took  subject  to  the  burden,  whether  he  had  notice 
or  not."  It  is  here  distinctly  laid  down, — and  it  is  conceived 
with  perfect  accm-acy, — that  the  question  of  notice  to  the 
purchaser  has  nothing  whatever  to  do  with  the  question 
whether  the  covenant  binds  him,  except  in  so  far  as  the  absence 
of  notice  may  enable  him  to  raise  the  plea  of  purchaser  for 
valuable  consideration  without  notice. 

The  principle  of  Tu/k  v.  Moxhay  does  not  extend  so  as  to 
entitle  the  personal  representative  of  a  vendor  who  sold  all 
his  land  in  the  neighboui'hood  to  the  covenantor,  to  maintain 
an  action  for  an  injunction  against  the  assign  of  the  purchaser 
for  a  breach  after  the  vendor's  death  of  a  covenant  restrictive 
of  the  user  of  the  land  {e). 

The  following  are  instances  of  negative  covenants  which  Instances  of 
Courts  of  Equity  have  recognized  as  running  with  the  land  :  —  ^^^^s  runnino- 
Where  A.  covenanted  with  his  vendor  to  keep  a  certain  plot  ^  Equity. 
of  land  unbuilt  upon,  and  the  land  was  afterwards  sold  to  B., 
who  had  notice  of  the  covenant,  the  original  vendor  was  held 
entitled  to  an  injunction  restraining  B.  from  violating  the 

{e)  Formhy  v.  Barker,  1903,  2  Ch.  539  ;  72  L.  J.  Ch.  716. 
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Chap.  XIII.    covenant  ( /■).     So,  where  a  vendor  had  covenanted  with  a 

Sect.  4.  ^'^  . 

purchaser  not  to  huild  on  his  land  remaining  unsold,  a  person 

claiming  through  the  vendor  was  held  hound  by  the 
covenant  (r/).  So,  where  on  a  sale  of  a  building  estate,  there 
was  a  general  deed  of  covenant,  prohibiting  the  various 
purchasers  from  using,  or  allowing  their  lots  to  be  used,  for 
certain  purposes,  persons  claiming  through  purchasers,  who 
had  been  parties  to  this  deed,  were  restrained  from  using  their 
lots  for  any  of  the  prohibited  purposes  (//) .  Where  there  was 
a  covenant  by  purchasers  of  adjoining  lots  not  to  build  on  the 
garden  spaces  which  were  specified  in  the  general  building 
plan,  a  person  claiming  through  one  of  the  original  covenantors 
was  restrained  from  throwing  out  a  bow  window  into  the 
garden  at  the  back  of  his  house  (/).  And  where  a  brewer  sold 
a  piece  of  freehold  land,  and  the  purchasers  covenanted  that 
the  vendor,  his  heirs  and  assigns,  should  have  the  exclusive 
right  of  supplying  beer  to  any  public-house  erected,  the 
covenant  was  held  to  imply  the  negative,  and  an  alienee  of  a 
purchaser  was  restrained  from  supplying  his  own  beer  to  a 
public-house  which  he  had  erected  upon  the  land  (/.•). 

Validity  of  The  Validity  of  these  negative  covenants,  which  is  well 

negative 

(/)   Tulk  V.  Moxlunj,  (1818)  2  Ph.  v.  Gihnore,  (1887)  57  L.  J.  Ch.  6. 
774  ;    cf.    Formhy  v.    liarlccr,   dip.  ;  (k)   Catt   v.    Tourlc,    (1869)    4  Ch. 

and  see  Brisiow  v.    Wood,   (1844)    1  654;  see  LuTter  v.  Dennis,  (1877)  7 

Coll.  480  (more  fully,   14  L.  J.  Ch.  Ch.  D.  227  ;  47  L.  J.  Ch.   174  ;  the 

50),  wherethe  existence  of  a  covenant  case  of  a  lease.     The  same  principle 

by  the  vendor  not  to  build  houses  of  applies  to  leasehold  interests  ;  Farler 

less  than  a  certain  value  -was  held  to  v.    WJnjte,   (18G3)    1  H.   &  M.   167; 

be  a  good  ground  for  relieving  the  Heminf/icay  v.   Fernandes,   (1842)   13 

proposed   purchaser  from  his    con-  Si.  228  ;   12  L.  J.  N.   S.   Ch.   130  ; 

tract.  Rohson  v.  FUyht,  (1865)  4  D.  J.  &  S. 

[y]  Mann  v.  .Sfcphena,  (1846)  15  Si.  608  ;    JJ'iLon  v.   Jlarf,   (1866)   1   Ch. 

377  ;    Coles  v.  Sims,  (1854)  5  D.  M.  463  ;    35  L.  J.  Ch.  569 ;    Clements  v. 

&  G.  1  ;  23  L.  J.  Ch.  258  ;  and  see  Trdks,  (1865)  1   Eq.  200  ;   35  L.  J. 

Fatchiiiy  v.  Dubbins,  (1853)  Kay,  1;  Ch.  265  ;  Feilden  v.  Slater,  (1869)  7 

23  L.  J.  Ch.  45,  where  the  principle  Eq.  523  ;    38  L.  J.  Ch.  379  ;    Fleet- 

was  affirmed.  tcood  v.  Hull,  (1889)  23  Q.  B.  D.  35  ; 

{h)    Whatman  y.   Gibson,   (1838)    9  »%lj.S.Q..B.'m  ;  Stitart  \.  Diplock  , 

Si.  196.  (1889)  43  Ch.  D.  343;  59  L.  J.  Ch, 

(i)    Western  \.  Macdermott,  (1866)2  142;   Cleyg  v.  Hands,  (1890)  44  Ch. 

Ch.   72;    36   L.    J.   Ch.    76;    Lord  D.  503  ;  59  L.  J.  Ch.  477  ;   While  \. 

Manners  v.  Johnson,  (1875)  1  Ch.  D.  Southend  Uotel  Co.,  1897,  1  Ch.  707  ; 

673  ;  45  L.  J.  Ch.  404  ;  cf.  Sheppard  66  L.  J.  Ch.  387. 
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establislied,  is  not  affected  by  the  rule  against  perpetuities  (/),   Chap.  XIII. 
to  which  thej  form  an  exception,  nor  by  considerations  as  to 


...  .  „  .  covenants  not 

their  being  m  unreasonable  restraint  of  trade,  since  they  are  affected  by 

1  T     -J.    1  •  /     \  rule  ao'ainst 

always  limited  m  space  {m).  perpetuities 

or  restraint 

It  may  now  be  taken  as  settled  law  that  the  burden  of  an  Z,    f  ^'  „ 

y  iiurden  of 

affirmative  covenant  cannot  run  with  the  land  in  Equity,  any  affirmative 

.,  .  -r  ,   ,  covenant 

more  than  at  Ijaw  [n) .  never  runs. 

With  regard  to  the  benefit  of  covenants  made  -svith  the  Benefit  of 
owner  of  the  land,  whether  affirmative  or  negative,  which  made  M^ith 
will  be  more  fully  dealt  with  later  on  (o),  it  is  sufficient  here  owner  of  the 
to  state  that  by  the  common  law  there  are  certain  cases  in 
which  it  runs  with  the  land  to  each  successive  transferee,  pro- 
vided that  such  transferee  be  in  of  the  same  estate  which  the 
original  covenantee  had,  and  that  the  covenantee,  at  the  date 
of  the  covenant  being  entered  into,  had  the  land  to  which  the 
covenant  relates  ( p) . 

A  question  not  unfrequently  arises  on  the  sale  of  a  build-  Restrictive 
ing  estate  as  to  the  devolution  of  the  benefit  and  of  the  Xof  build- 
burden   of   covenants   of   this   description.     In  the   case  of  "*o  estate. 
Keates  v.  Li/on  {q),  the  subject  was  considered,  and  the  earlier  EeatesY.Lijon. 
authorities  reviewed  by  the  Court  of  Appeal ;  and  it  was  laid 
doTVTi  that  restrictions  of  this  sort  are  not  in  the  natui'e  of  a 
reservation  to  the  vendor,  devolving  on  his  subsequent  ^^ur- 
chasers  as  attached  to  the  property  :  but  are  enforceable  in 

(/)  X.  ^-  -S'.    TV.  E.   Co.   V.   Gomm,  (w)  Mayivooily.  Brunsxcich  Building 

(1882)  20  Ch.  D.  562  ;  51  L.  J.  Ch.  Societxj,  (1882)  8  Q.  B.  D.   403  ;  51 

530  ;  Mackenzie  v.  CUlders,  (1889)  43  L.  J.  Q.  B.  73  ;  L.  %  S.  IF.  JR.  Co.  v. 

Ch.  D.  265,  279  ;  59  L.  J.  Ch.  188.  Gomm,  sup.  at  p.  583  ;  Austerherry  y . 

(m)   Tailors  of  Aberdeen  v.  Coutts,  Oldham  Corp.,  (1885)  29  Ch.  D.  750  ; 

(1840)  iRob.A.  C.  296,  324  ;  Keppel  55  L.  J.  Ch.  633;    Clegg  v.  Hands, 

V.  BaiUij,  (1834)  2  M.  &  K.  517,  529  ;  (1890)  44  Ch,  D.  503,  519  ;  59  L.  J. 

cited  in  notes  to  Spencer's  case,  1  Sm.  Ch.  477. 

L.  C.  nth  ed.  at  p.  86  ;    Hodson  v.  {o)  Inf.  p.  784  et  seq. 

Coppard,  (1860)  29  Beav.  4  ;  30  L.  J.  {p)  Spencer's  case,  (1583)  5  Co.  16  ; 

Ch.  20  ;   Catt  v.  Tourle,  (1869)  4  Ch.  Webb  v.  Russell,  (1789)  3  T.  R.  393  ; 

654.     And  there  is  no  distinction  on  Rogers  v.  Hosegood,  1900,  2  Ch.  388  ; 

this  point  between   noxious  trades  69  L.  J.  Ch.  652. 

and  the  sale  of  liquor  ;  Earl  of  Zet-  {q)  (1869)  4  Ch.  218  ;  38  L.  J.  Ch. 

landY.  Ilislop,  (1882)  7  A.  C.  427,415.  357. 
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Chap.  XIII.    Equity,  as  entirely  depending  on  tlie  contract  and  intention 

'^-^-^ — ■  of   the  parties  : — an  intention  which  is  strongly  evidenced 

where  the  land  is  heing  dealt  with  according  to  some  pre- 
scrihed  plan  :  as  where  it  forms  part  of  an  existing  building 
scheme.  In  Kcatcs  v.  Lyon,  A.  sold  part  of  an  estate 
to  B.,  who  entered  into  restrictive  covenants  for  himself, 
his  heirs  and  assigns,  with  A.,  his  heirs,  executors,  admini- 
strators and  assigns,  as  to  the  buildings  to  be  erected 
thereon:  but  there  were  no  similar  covenants  by  A.  in 
respect  of  the  land  retained;  nor  was  there  any  general 
building  scheme  affecting  the  property.  A.  subsequently 
sold  other  portions  of  the  estate  to  different  purchasers,  and 
afterwards  bought  back  from  B.  the  lot  which  he  had  sold  to 
him.  It  was  held,  in  a  suit  for  specific  performance,  that  the 
benefit  of  B.'s  covenants  did  not  pass  to  A.'s  other  purchasers  ; 
and  that  persons  claiming  through  A.  could  make  a  good 
title  to  the  re-pm-chased  land,  discharged  from  the  covenants. 
In  this  case,  there  was  no  evidence  to  show  whether  the  other 
purchasers  bought  with  notice  of  B.'s  restrictive  covenants, 
or  were  themselves  similarly  bound. 

The  principle  The  principle  governing  this  class  of  cases,  as  now  well 
of  these  cases,  gg^ablished,  cannot  be  better  expressed  than  in  the  language 
of  Hall,  Y.-C.  (>•)  :  "  that  anyone  who  has  acquired  land, 
being  one  of  several  lots  laid  out  for  sale  as  building  plots, 
where  the  Court  is  satisfied  that  it  was  the  intention  that 
each  one  of  the  several  purchasers  should  be  bound  by,  and 
should,  as  against  the  others,  have  the  benefit  of  the  covenants 
entered  into  by  each  of  the  purchasers,  is  entitled  to  the 
benefit  of  the  covenant ;  and  that  this  right— /.r'.,  the  benefit 
of  the  covenant — enures  to  the  assign,  in  otlier  words,  runs 
with  the  land  of  such  purchaser.  This  right  exists  not  only 
where  the  several  parties  execute  a  mutual  deed  of  covenant, 
but  wherever  a  mutual  contract  can  be  sufficiently  established." 

())  Rcnals  v.  Cowlishaw,  (1878)  9  58  L.  J.  Ch.  309  ;  fmdi  me  Rogers  \. 
Ch.  D.  125,  129  ;  approved  in  Spicir  Uoscgood,  1900,  2  Ch.  388  ;  69  L.  J. 
V.  Marlm,  (1888)  14  A.  C.   12,  24  ;       Ch.  652. 


RIGHTS  OF  VENDOR  AND  PURCHASER. 


773 


The  question,  therefore,  resolves  itself  into  one  of  intention :    Chap  Xlir. 
riz.,  "  whether  the  restrictions  are  merely  matters  of  agree- 


1   0       I  •      Question  is 

ment  between  the  vendor  and  his  vendees,  imposed  tor  Ins  one  of  inten- 
own  benefit  and  protection,  or  are  meant  by  him,  and  *'°''- 
understood  by  the  buyers,  to  be  for  the  common  advantage 
of  the  several  purchasers  "  (s)  ; — a  question  which  can  only 
be  determined  from  the  circumstances  of  each  particular  case. 
"  If  the  restrictive  covenants  are  simply  for  the  benefit  of  the 
vendor,  purchasers  of  other  plots  of  land  from  the  vendor 
cannot  claim  to  take  advantage  of  them.  If  they  are  meant 
for  the  common  advantage  of  a  set  of  purchasers,  such  pur- 
chasers and  their  assigns  may  enforce  them  infer  se  for  their 
own  benefit "  (/). 

The  fact  that  the  several  purchasers  were  not  aware,  at  the  Intention  that 

,     they  shall  not 

date  of  their  common  purchase,  of  the  existence  oi  any  such  be  for  common 
covenants,  seems   to   be    almost   conclusive  evidence  of    an    ^^®    • 
intention  that  the  covenants  were  not  entered  into  for  the 
benefit  of  the  purchasers  infer  se,  but  for  the  advantage  of  the 
vendor  himself  {n).     The  absence  of  words  of  limitation  may 
be  sufficient  to  show  that  a  covenant  is  merely  personal  (x). 

On  the  other  hand,  the  intention  that  such  covenants  shall  Intention  that 

„  ,        n  o         <»    J 1  •  1  ^^^y  shall  be 

run  with  the  land  for  the  benefit  ot  the  various  purchasers  for  common 
infer  se  may  be  either  express :  as,  for  instance,  where  on  the  '^^^  ** 
sale  of  a  building  estate  in  lots  by  the  trustees  of  a  building 
society,  each  purchaser  covenanted  with  the  vendors  to  observe 
and  perform  certain  building  stipulations,  and  the  covenants 
were  not  only  to  enure  to  the  benefit  of  the  persons  for  the 
time  being  entitled  under  conveyances  to  be  thereafter 
made  by  the  covenantees,  but   the   covenantees  were  to  be 

[s)  Per  Wills,   J.,    in  Nottingham  Ch.  505  ;  Henals  v.  Coidishaw,  (1879) 

Brick  Co.  v.  Butler,  (1885)  15  Q.  B.  D.  11  Ch.  D.  866;  48  L.  J.  Ch.  833;  and 

at  p.  268;  a£Ed.  (1886)   16  Q.  B.  D.  see^'isfo^jv.  ZccAie,  (1881)  6  A.  C.560, 

778.  573  ;    and   Osborne  v.  Bradley,  1903, 

{t)  lb.  ;  Collins  \.  Castle,  (1887)  36  2  Ch.  446,  455;    73  L.  J.  Ch.  49, 

Ch.  D.  243  ;  57  L.  J.  Ch.  76.  where  the  passage  in  the  text  was 

(?()  Kcates  v.   Lyon,  (1869)  4  Ch,  approved  by  FarweU,  J. 
218;    38  L.J.  Ch.  357;    Master  t.  [x)  Re  Faivcett  and  Holmes,  (1889) 

Mansard,  (1876)  4  Ch.  D,  718 ;  46  L.  J.  42  Ch.  D.  150  ;  58  L.  .J.  Ch.  763. 
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Sect.  4. 


deemed  trustees  of  tlie  covenants  for  tlie  benefit  of  the 
persons  claiming  under  any  conveyance  already  made  by  the 
trustees,  it  was  held  that  every  allottee  and  purchaser  had  an 
equity  to  enforce  the  covenants  (?/) .  Or  the  intention  may 
be  implied  from  the  suiTOunding  circumstances :  as,  for 
instance,  where  land  is  put  up  to  auction  in  lots  under  con- 
ditions which  define  the  restrictions  to  be  placed  upon,  and 
the  covenants  to  be  entered  into  by,  the  various  purchasers  (s) ; 
or  where  land  is  sold  either  together,  or  in  lots,  to  be  built 
upon  in  accordance  with  a  general  building  scheme  (a)  ;  or 
where  a  vendor  selling  part  of  an  estate  covenants,  for  him- 
self and  his  assigns,  to  place  certain  restrictions  on  the  use  of 
the  adjoining  land  which  he  retains  (Z»).  And  the  mere  fact 
that  the  common  vendor  does  not  bind  himself  expressly 
to  enforce  the  covenants  which  he  takes  for  the  benefit  of  the 
purchasers  is  not  material,  if  the  intention  is  otherwise  clear 
that  the  purchasers  are  to  be  bound  i)ifer  se  (c).     And  it  is 


((/)  Eastwood  V.  Lever,  (1863)  4  D. 
J.  &  S.  114;  33  L.  J.  Ch.  355; 
Jackson  v.  Winnifrith,  (1882)  47 
L.  T.  243. 

(;)  Kottiiir/Junii  Brkk  Co.  v.  Butler, 
(1886)  16  Q.  B.  D.  778;  55  L.  J. 
Q.  B.  280  ;  Chitty  v.  Braij,  (1883) 
48  L.  T.  860;  Dean  v.  Eamsfjatc 
{Corp.  of),  (1892)  8  T.  L.  R.  199; 
Jie  Birmingham  and  List.  Land  Co. 
and  Allday,  1893,  1  Ch.  342;  62 
L.  J.  Ch.  90  ;  Holford  v.  Acton 
Urh.  Co.,  1898,  2  Ch.  240  ;  67  L.  J. 
Ch.  636. 

(a)  Coles  V.  Sims,  (1854)  5  D.  M. 
&  G.  1  ;  23  L.  J.  Ch.  258 ;  C/n!d  v. 
Douglas,  (1854)  Kay,  560  ;  Westrrn 
Y.McDermott,  (1867)  2  Ch.  72;  36 
L.  J.  Ch.  76 ;  Harrison  t.  Good, 
(1871)  11  Eq.  338;  40  L.  J.  Ch. 
294 ;  Gaskin  v.  Balls,  (1879)  13 
Ch.  D.  324  ;  Brown  v.  Inskip,  (1884) 
Cab.  &  E.  231;  Sheppard  y.  Gilmore, 
(1887)  57  L.  J.  Ch.  6;  Tindall  v. 
Castle,  (1893)  62  L.  J.  Ch.  555  ;  and 
Bee  Tucker  v.  VowUs,  1893,  1  Ch. 
195;    62  L.  J.  Ch.   172,  where  the 


intention  of  a  general  building 
scheme  was  negatived  ;  see  also 
Everett  v.  Remington,  1892,  3  Ch. 
148;  61  L.  J.  Ch.  574;  and  Davis  v. 
Corp.  of  Leicester,  1894,  2  Ch.  208  ; 
63  L.  J.  Ch.  440,  where  the  vendors, 
a  municipal  corporation,  not  having 
obtained  the  necessary  approval  to  a 
conveyance  giving  restrictive  rights 
over  other  lands,  neither  they  nor 
the  purchasers  were  bound  by  a 
building  scheme ;  Dudson  v.  Cripps, 
1896,  1  Ch.  265  ;  65  L.  J.  Ch.  328; 
Holford  V.  Acton  Vrb.  Co.,  1898,  2 
Ch.  240;  67  L.  J.  Ch.  636. 

{h)  Mann  v.  Stephens,  (1816)  15  Si. 
377  ;  Coles  V.  Sims,  sup.  ;  Nicoll  v. 
ivwiiwy,  (1881)  19  Ch.  D.  258;  51 
L.  J.  Ch.  160  ;  see  Whatman  v. 
Gibson,  (1838)  9  Si.  196  ;  and  Mac- 
kenzie V.  Childers,  (1889)  43  Ch.  D. 
265  ;  59  L.  J.  Ch.  188,  where  there 
was  a  mutual  deed  of  covenant. 

(c)  Harrison  t.  Good,  (1871)  11 
Eq.  338  ;  40  L.  J.  Ch.  294;  Kotting. 
ham  Brick  Co.  v.  Butler,  (1886)  IG 
Q.  B.  D.  778,  791  ;    55  L.  J.  Q.  B. 
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evident    tliat    such  a  covenant    cannot   be    released  by  tbe    Chap.  Xlir. 

1-111            ^^°*-  *• 
original  vendor  as  regards  land  witb  resj^ect  to  wliicn  he  has  

parted  with  the  benefit  of  it  {d).     Nor  does  the  fact  that  the 

conveyance  of  one  purchaser  to  some  extent  varies  from  the 

others  where  there  is  a  common  building  scheme,  prevent 

that  purchaser  from  enforcing  the  general  stipulations  [e) . 

In  order  that  the  covenants  may  be  enforceable  in  Equity,  Constructive 
it  is  essential  that  the  purchaser  should  not  be  able  to  set  up  covenant 
the  defence  of  purchaser  for  valuable  consideration  without  ^^  °^™*" 
notice  (./").  Mere  constructive  notice  will  be  sufficient  to  pre- 
clude this  defence  (r/)  :  and  a  purchaser  has  such  notice  of 
everything  which  an  examination  of  the  usual  length  of  title 
would  have  disclosed  (//)  ;  so  that  an  omission  on  his  part  to 
satisfy  himself  as  to  the  nature  of  his  vendor's  title,  will 
render  him  liable  for  an  unconscious  breach  of  the  covenant  (/). 
In  one  ease  (/.•),  a  yearly  tenant,  without  express  notice  that 
his  landlord  was  bound  by  a  covenant  not  to  use  the  premises 
as  a  beershop,  was  restrained  from  doing  so  ;  upon  the  ground 
that,  though  only  a  yearly  tenant,  he  was  as  much  bound  to 
inquire  into  his  landlord's  title,  as  if  he  had  been  the  piu"- 
chaser  of  a  larger  interest  (/).  So,  too,  an  underlessee  has 
been  held  to  be  bound  by  covenants  in  the  original  lease  of 
which  he  had  no  actual  notice,  on  the  ground  that  he  ought 
to  have  satisfied  himself  as  to  his  lessor's  title  {m)  :   and  a 

280  ;    Mackenzie  \.    Childers,    siq).  ;  M.  167  ;   liobson  v.    Flight,   (1865)  4 

Roivell  V.  Satchell,  1903,  2  Ch.  212  :  D.  J.  &  S.  608 ;  34  L.  J.  Ch.  101. 
73  L.  J.  Ch.  20.  {k)    Wilson  v.  Hart,  (1866)    1   Ch. 

{d)    Western  v.  McDermott,   (1866)  463  ;  35  L.  J.  Ch.  569  ;  cf .  Carter  v. 

1  Eq.  499,  506  ;  see  Sheppardr.  Gil-  Williams,  (1870)  9  Eq.  678  ;  39  L.  J. 

more,  (1887)  57  L.  J.  Ch.  6.  Ch.  560,  where  the  covenant  being 

{e)  Knight  v.    Simmonds,   1896,    2  contained  in  a  deed  which  did  not 

Ch.  294  ;    65  L.  J.  Ch.  683  ;    Roicell  necessarily  form  part  of  the  title,  no 

V.  Satchell,  1903,  2  Ch.  212;  73  L.  J.  examination  of  the  full  title  would 

Ch.  20.  have  brought  it  to  light. 

(/)  L.  i-  S.  W.  li.   Co.  V.   Gomm,  (l)  See,    too,    Clements   v.     Welles, 

(1882)  20  Ch.  D.  at  p.  583.  (1865)  1  Eq.  200  ;  35  L.  J.  Ch.  265  ; 

{g)  Fatman  v.   Harland,   (1881)   17  Morland  v.   Cook,  (1868)   6  Eq.   252  ; 

Ch.   D.    353  ;    50   L.   J.  Ch.    642  ;  37  L.  J.  Ch.  825  ;    Feilden  v.  Slater, 

Nottingham  Brick  Co.  v.  Butler,  sup.  (1869)  7  Eq.  523  ;  38  L.  J.  Ch.  379. 

{h)  Fnf.  p.  890.  (w)  Barker  v.  Whyte,  (1863)   1  H. 

(i)  Barker  v.  Whyte,  (1863)  1  H.  &  &  M.  167  ;  see  Wilson  v.  ILart  and 
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EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Chap.  XIII. 
Sect.  4. 


EfPect  of  V. 
&  P.  Act, 
1874,  and 
Conv.  Act, 
1881. 


mere  occupier  managing  a  business  witli  notice  was  lield 
bound  {)i)  :  and  wbere  a  purchaser  of  the  fee  simple  entered 
into  restrictive  covenants  as  to  the  user  of  the  land,  and 
afterwards  granted  a  lease  which  did  not  contain  any  similar 
prohibition,  the  lessee,  though  he  had  no  actual  notice  of  the 
covenants,  was  restrained  at  the  suit  of  the  original  vendor 
from  committing  a  breach  (o).  But  where  the  purchaser  of 
one  lot,  who  entered  into  mutual  restrictive  covenants,  mort- 
gaged a  part  of  his  lot  without  imposing  any  restrictive 
covenants  as  to  user,  he  was  held  not  entitled  against  a  sub- 
purchaser from  the  mortgagee,  who  foreclosed,  to  enforce  the 
restrictive  covenants,  though  the  owners  of  other  lots  might 
do  so  (p).  S.  2  of  the  V.  and  P.  Act,  1874,  and  s.  3  (1) 
of  the  Conv.  Act,  1881,  which  preclude  a  purchaser  of  a 
leasehold  interest  from  requiring  title  to  the  freehold  or 
leasehold  reversion  in  the  absence  of  express  stipulation,  do 
not  relieve  such  a  purchaser  from  constructive  notice  of 
anything  which  he  would  have  discovered  had  he  examined 
that  title.  The  effect,  in  fact,  of  not  stipulating  for  the  pro- 
duction of  the  lessor's  title  is,  since  the  Act,  the  same  as  was 
formerly  that  of  a  stipulation  not  to  call  for  it  (q).  The 
mere  fact  that  tlie  vendor's  solicitor  proposes  to  insert  re- 
strictive covenants  in  the  conveyance  which  are  partly  waived 
and  partly  insisted  on  is  not  constructive  notice  to  the  purchaser 
or  his  solicitor  that  the  property  is  subject  to  restrictive 
covenants  (r). 


Damages 
awarded 
under  Lord 
Cairns'  Act. 


The  primary  equitable  remedy  is,  as  we  have  seen,  an  in- 
junction to  restrain  a  breach  of  the  covenant ;  but  now,  since 


Clements  v.  Welles,  sup. ;  Evans  v. 
Davis,  (1879)  10  Ch.  D.  747  ;  48 
L.  J.  Ch.  223;  Ihtll  v.  Eivin,  (1888) 
37  Ch.  D.  74  ;  57  L.  J.  Ch.  95 ;  John 
Bros.,  (f-c.  Co.  V.  Holmes,  1900,  1  Ch. 
188  ;  69  L.  J.  Ch.  149 ;  HoUoway 
Bros.  V.  mil,  1902,  2  Ch.  612  ;  71 
L.  J.  Ch.  818  ;  and  see  Mumford  v. 
Walker,  (1902)  71  L.  J.  K.  B.  19. 

(n)  Mayxckr  v.  Falcke,  1891,  2  Ch. 
657. 


['))  Feilden  v.  Slater,  sup. 

{}})  King  v.  Bickeson,  (1889)  40 
Ch.  D.  596;  58  L.  J.  Ch.  4G4  ;  cf. 
Fleetwood  v.  Hull,  (1889)  23  Q.  B.  D. 
35;  58  L.  J.  Q.  B.  341. 

{q)  Batman  v.  Earland,  (1881)  17 
Ch.  D.  353  ;  50  L.  J.  Ch.  642; 
Thorncn-ell  v.  Johnson,  (1881)  50  L.  J. 
Ch.  641  ;  inf.  p.  891. 

()•)  Bou-ell  V.  Satchell,  1903,  2  Ch. 
212;  73  L.J.  Ch.  20. 
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tlie  passing  of  the  Chancery  Amendment  Act,  1858,  s.  2    ^^g^^^/"- 

(Lord  Caii^ns'  Act),  the  Court  may,  in  all  cases  where  it  has  

jurisdiction  to  entertain  an  application  for  an  injunction 
against  a  breach  of  covenant,  or  against  the  commission  or 
continuance  of  any  wi'ongful  act,  award  damages  to  the  party 
injured  either  in  addition  to,  or  in  substitution  for,  such 
injunction ;  and  such  damages  may  be  awarded,  even  though 
not  specifically  claimed  (s).  Smith,  L.  J.,  stated  that  as  a 
good  working  rule,  the  Court  might  give  damages  in  lieu  of 
an  injunction  in  cases  where  (1)  the  injury  to  the  plaintiff's 
legal  rights  was  small,  (2)  was  capable  of  a  money  estima- 
tion, (3)  could  be  adequately  compensated  by  a  money  pay- 
ment, and  (4).  the  case  was  one  where  it  would  be  oppressive 
to  the  defendant  to  grant  an  injunction  (f).  Where  the 
plaintiff  is  entitled  to  an  injunction,  the  Court  will,  in 
addition,  award  damages  in  respect  of  past  breaches  of  the 
covenant  {u)  ;  or  in  substitution,  where,  after  the  issue  of  the 
writ,  an  injunction  has  become  impossible  (.r)  ;  or  where  the 
plaintiff  has  been  guilty  of  laches  {//)  ;  or  where  damages  are 
the  more  appropriate  remedy  (s).  In  DoJtevtij  v.  Alhnan  («),  mere  in- 
it  was  laid  down  by  Lord  Cairns  that  if  parties  for  valuable  J,'^y  remedy, 
consideration  with  their  eyes  open  contract  that  a  particular 
thing  shall  not  be  done,  all  that  a  Court  of  Equity  has  to  do 
is  to  say  by  way  of  injunction  that  which  the  parties  have 
already  said  by  way  of  covenant,  that  the  thing  shall  not  be 
done.  It  is  not  in  such  a  case  a  question  of  the  balance  of 
convenience  or  inconvenience,  or  of  the  amount  of  damage, 

{s)    Cation    V.     TFi/Id,     (18G3)     32  {tt)  mncUcj/ y.  Eineri/,  {18Q5)  1  Hq. 

Beav.  266.     As  to  the  remedy  by  in-  52  ;  35  L.  J.  Ch.  6. 

junction    on    a    representation    not  {x)   Catton    v.     Wyld,    (1863)     32 

amounting  to  a  covenant,  see  Fig-  Beav.  266. 

gott  V.  Stratton,  (1859)  1  D.  P.  &  J.  (y)  Senior  v.  Fawson,  (1866)  3  Eq. 

83  ;    29    L.    J.    Ch.    1  ;    Martin  v.  330,  not  a  case  under  a  covenant. 

iSpicer,  (1886)  34  Ch.  D.  1  ;   Sjnccr  v.  (s)  Martin  v.  Headon,  (1866)  2  Eq. 

Martin,    (1888)     14    A.    C.    12  ;     58  425  ;  35  L.  J.  Ch.  602. 

L.  J.  Ch.  309.  {a)  (1878)  3  A.  C.  709,  720  ;   Cooha 

it)  ShelferY.Cityof  London  Electric  v.   Gilbert,  (1892)   8  T.   L.  R.   382; 

Lighting   Co.,  1895,  1  Ch.  237,  322  ;  Formhj  v.  BarJcer,   1903,  2  Ch.   539, 

64L.  J.  Ch.  216;  and  see  this  case  as  554;    72   L.  J.   Ch.   716;    and    see 

to  the  effect  of  Lord  Cairns'   Act  Richards  v.  Revitt,  (1877)  7  Ch.  D. 

generally.  224  ;  47  L.  J.  Ch.  472. 
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EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Principle 
upon  which 
acquiescence 
affects 
remedy. 


Chap.  XIII.    or  of  injury  ;  but  of  the  sioecific  performance  "by  the  Court  of 

^^  '    that  negative  bargain  which  the  parties  have  made,  with  their 

eyes  open,  between  themselves.  This  doctrine  is  subject,  of 
course,  to  the  general  qualification,  established  by  such  cases 
as  the  Buhe  of  Bedford  v.  Trustees  of  British  3hiseum  {h), 
which  emphasizes  the  equitable  nature  of  the  jurisdiction,  by 
laying  down  that  the  plaintiff  who  is  entitled  to  the  benefit 
of  the  restrictive  covenant  may  by  his  conduct,  or  omissions, 
place  himself  in  such  an  altered  relation  to  the  person  bound 
by  it,  as  makes  it  manifestly  unjust  for  him  to  ask  a  Court 
to  insist  upon  its  enforcement  by  injunction.  It  must  not  bo 
supposed  that  this  qualification  suggests  that  a  contractual 
obligation  can  disappear,  even  as  regards  the  equitable 
remedy  attaching  to  it,  as  circumstances  change.  It  applies 
only  where  such  an  alteration  takes  place  through  the  acts  or 
permission  of  the  plaintiff,  or  those  under  whom  he  claims, 
that  his  enforcing  his  covenant  becomes  unreasonable  (e). 
And  upon  the  same  principle  an  amount  of  acquiescence,  less 
than  that  which  woxild  be  a  bar  to  all  remedy,  may  operate 
on  the  discretion  of  the  Court,  and  induce  it  to  give  damages 
instead  of  an  injunction  {d).  In  exercising  its  discretion  the 
Coui't  will  take  into  consideration  all  the  cii'cumstances  of  the 
case  (('). 


Restrictive 
covenants 
relating  to 
registered 
land. 


In  the  case  of  land  registered  under  the  L.  T.  Acts,  provi- 
sion is  made  for  the  annexation  of  restrictive  covenants  and 
for  the  modification  or  discharge  thereof  by  the  Court  on 
proof  that  such  modification  will  be  beneficial  to  tlie  persons 
principally  interested  in  the  enforcement  of  such  condi- 
tions (/). 

Effect  of  It  may  be  remarked,  in  this  connection,  (1)  that  the  repeal 

Cairns'^Acr    of  Lord  Cairns'  Act  by  the  Judicature  Act,  1883,  has  not 


(J)  (1822)  2  M.  &  K.  552. 

(c)  See  Knight  v.  Simmoncls,  1896, 
2  Ch.  294  ;  65  L.  J.  Ch.  583  ;  Jfoopcr 
V.  Bromet,  (1904)  90 L.  T.  234 ;  Brou/i 
V.  Piose,  (1895)  39  Sol.  J.  504. 

{(i)  Saycrs  v.  CoUier,  (1884)  28  Ch. 
D.  103,  110;  54  L.J.  Ch.  1. 


{e)  Lawrence  T.  Horton,  (1890)  62 
L.  T.  R.  749 ;  59  L.  J.  Ch.  440. 

(/)  L.  T.  Act,  1875,  s.  84,  notes 
thereto  in  Cherry  &  Mar.  on  L.  T. 
Acts ;  see  also  Ground  Rent  Develop. 
Co.  V.  West,  1902,  I  Ch.  074  ;  71 
L.  J.  Ch.  354. 
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affected  the  jurisdiction  of  the  Court,  under  the  Judicature   Chap.  Xlll. 

Acts,  to  give  damages  alternatively  to,  or  concurrently  with,  

an  injunction  (r/). 

Acting  on    the  principle  explained  above,  the  Court  has  Instances  of 

o  r  I  X  ^      ^  ^        application  ot 

refused  to  interfere  on  behalf  of  the  plaintiff  by  way  of  in-  the  principle. 
junction  in  the  following  cases.  Where  the  leases  of  an 
estate  contained  covenants  by  the  lessees  which  were  intended 
to  be  for  the  general  benefit  of  the  property  [e.g.^  covenants 
to  build  upon  an  uniform  plan),  and  the  landlord  released 
some  of  his  tenants,  the  Court  would  not  at  his  suit  restrain  a 
similar  infringement  of  the  covenants  by  the  others  (A).  So, 
where  on  the  sale  of  a  building  estate  in  lots,  the  purchasers 
entered  into  restrictive  covenants  with  the  vendor,  and  also 
inter  se,  and  the  vendor  permitted,  without  interference, 
material  breaches  of  the  covenant  to  be  committed  by  some 
of  the  purchasers,  it  was  held  that  he  could  not  enforce  them 
against  a  purchaser  who  bought  after  the  breaches  had  been 
committed  (?).  "Where  a  lease  of  a  house  contained  a  cove- 
nant by  the  lessee  to  use  it  as  a  private  dwelling-house  only, 
with  a  proviso  that,  if  any  of  the  adjoining  houses  of  the 
lessor  should  be  turned  into  shops,  the  lessee  might  convert 
the  demised  premises  to  a  similar  use,  and  one  of  the  ad- 
joining houses  was  subsequently  let  to  a  photographer,  who, 
without  making  any  structural  or  architectural  alterations  in 
the  building,  used  the  front  ground-floor  room  for  the  display 
and  sale  of  photographs  and  albums,  it  was  held  that  this  was 
a  conversion  into  a  shop,  and  that  the  lessee  was  discharged 
from  his  covenant  (A-). 

ig)  S.  5.     Sayers  v.  Collier,  sup.  ;  E.  18. 

Krehl  T.  Burrell,  (1878)  7  Ch.  D.  551 ;  ,.  j,^,^j.  ^._  j/„/^;,,„,     (i867)  3  Eq. 

(1879)   11  Ch.  D.    146;  AynsJey  v.  g^^ 
Glover,  (1874)  18  Eq.  544  ;  43  L.  J. 

Ch.  777  ;  Stnith  v.  S.,  (1875)  20  Eq.  {k)   WilJcinson  v.  Eogers,   (1864)  2 

600  ;  44  L.  J.  Ch.  630  ;  Martin  v.  D.  J.   &  S.   62  ;  9  L.  J.  N.  S.  Ch. 

Frice,   1894,    1    Ch.  276  ;    63   L.  J.  696  ;  Kelseij  v.  Bodd,  (1883)  52  L.  J. 

Ch.  209 ;  Shelfer  v.  City  of  London  Ch.   34,  where  Jessel,  M.  R.,   held 

El.  L.  Co.,  1895,  1  Ch.  287;  64  L.  J.  that    the  remedy  in  damages  was 

Ch.  216.  lost,  as  well  as  the  right  to  an  in- 

(/()  Itoper  V.  Williams,  (1822)  T.  &  junction. 

3  e2 
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EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Chap.  Xril. 
Sect.  4. 

In  doubtful 

cases. 


Effect  of 
partial  ac- 
quiescence. 


Eestrictive  covenants  of  tliis  kind,  as  being  against  com- 
mon right,  are  in  doubtful  cases  construed  favourably  to  the 
covenantor.  Thus,  where  the  covenant  was  not  to  use  the 
building  "  as  a  public-house  for  the  sale  of  beer,  wane,  malt 
liquors,  or  spirits,"  it  was  held  that  the  sale  of  beer  by  retail, 
under  a  licence  not  to  be  drunk  on  the  premises,  was  not  a 
breach  of  the  covenant  (/).  So,  a  covenant  not  to  en- 
gage in  a  specified  trade,  "or  in  any  matter  relating 
thereto,"  within  a  given  district,  does  not  prevent  the  cove- 
nantor from  lending  money  to  persons  engaged  in  that  trade 
within  the  prohibited  limits ;  even  though  the  mortgagor's 
only  means  of  re-payment  are  out  of  the  profits  of  the 
trade  {)ii)  ;  nor  does  it  prevent  him  from  selling  houses 
within  the  district  for  the  purposes  of  the  prohibited  trade  (w) . 
But  a  covenant  in  a  lease  of  cellars  under  a  chapel,  that  they 
shall  be  used  "  as  for  wine-cellars  only,  and  not  for  intennent 
or  hurial^^  has  been  held  to  be  broken  by  their  user  for  the 
storage  and  sale  of  beer  and  spirits  (o).  So,  a  covenant 
not  to  erect  buildings  is  broken  by  throwing  out  bow- 
windows  {p). 

Acquiescence,  or  even  participation,  in  trivial  breaches  of 
the  covenant,  will  not  of  itself,  in  the  absence  of  special 
circumstances,  deprive  a  person,  injured  by  a  substantial 
breach,  of  his  equitable  remedy.  Thus  where  each  of  several 
owners  of  houses  in  a  row  had  entered  into  restrictive 
covenants  with  the  owner  of  the  building  estate,  as  to  build- 
ing and  planting  trees  upon  their  properties,  an  injunction 
was  granted  at  the  suit  of  the  owner  of  one  house  restraining 
a  breach  of  the  building  covenants,  notwithstanding  that  the 
plaintiff  and  the  other  owners  had  committed  breaches  of  the 


{t)  Pease  v.  Coats,  (1866)  2  Eq. 
688  ;  see  cases  cited,  sup.  p.  134. 

[m)  Bird  v.  Lake,  (1863)  1  H.  & 
M.  338  ;  Smith  v.  Hancock,  1894,  2 
Ch.  377;  63  L.J.  Ch.  477. 

{»)  lb. 

(o)  Turner  v.  Marriott,  V.-C.  K., 


31  July,  1866. 

{p)  If'cstern  v.  McBcrmott,  (1666) 
1  Eq.  499  ;  35  L.  J.  Ch.  190 ;  Lord 
Manners  v.  Johnson,  (1875)  1  Ch.  D. 
673;  45  L.  J.  Ch.  404.  See  as  to 
construction  of  covenant  not  to  erect 
"more  than  two  dwelling-houses," 
Mawes  v.  Scott,  (1896)  40  Sol.  J.  373. 
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covenants  as  to   planting,   v/hioli  liad  not  been  interfered   Chap.  XIII. 

with  {q)  ;  and  it  was  held  that  he  might  obtain  relief  without  — 

bringing  the  other  owners  before  the  Court  (r) ;  nor  is  the 
principle  of  acquiescence  to  be  carried  so  far  as  to  hold  that 
a  man  who  has  permitted  one  infringement  is  bound  to 
permit  another  (s)  ;  and  in  the  case  of  a  sub-purchaser  of  a 
part,  it  seems  that  the  fact  of  his  vendor  having  committed 
a  breach  of  a  restrictive  stipulation  before  his  purchase  on 
another  part,  does  not  prevent  the  sub-purchaser  from 
enforcing  the  stipulations  (/)  ;  and  the  mere  fact  of  not 
taking  legal  proceedings  cannot  in  general  be  construed  as 
acquiescence  {u)  :  especially  where  the  party,  whose  rights 
are  invaded,  is  ignorant  of  the  invasion  (.r).  There  may  be  in 
the  same  case  acquiescence  as  to  one  breach  and  not  as  to 
another,  as,  ^.5'.,  where  a  purchaser  bought  lands  upon  which, 
four  years  previously,  buildings  had  been  erected  in  violation 
of  a  covenant  of  which  the  purchaser  had  notice,  and  then  pro- 
ceeded to  erect  further  buildings  in  violation  of  the  same  cove- 
nant, a  mandatory  injunction  to  pull  do"UTi  the  old  buildings 
which  had  been  acquiesced  in  for  five  years  was  refused,  but 
as  to  the  new  buildings  was  granted  (y) .  What  degree  of 
acquiescence  will  be  a  sufficient  bar  to  relief,  must,  in  each 
case,  depend  upon  the  nature  of  the  breach;  as,  e.g.^  whether 
it  is  incurable,  or  merely  temporary  (s).     In  one  case,  where 


{q)   Western  y.  McDermott,  (1867)  2  Nor thtimlerland  \.  Bowman,  (1887)  56 

Oh.  72  ;  36  L.  J.  Ch.  76  ;  Jackson  v.  L.  T.  773. 

Winnifrith,    (1882)    47   L.   T.    243;  {x)  I.  C.  ^- D.  E.  Co.  x.  Bidl,  {1883) 

Chitty  V.  Bmij,  (1883)  48  L.  T.  860.  47  L.  T.  412. 

(»■)  lb.  (y)  Gasldn  t.  Balls,  (1879)  13  Ch. 

(«)  Per  L.  J.  Turner  in  Lhtjcl  v.  D.  324. 

L.   C.  ^  B.  E.  Co.,  (1865)  2  D.  J.  &  (z)  See  Kemp  v.  Sober,  (1851)  1  Si. 

S.    at  p.    578;   34   L.  J.    Ch.  401;  N.   S.  517;  ci.  Duke   of  Bedford  v. 

Eichards  y.   Eevitt,   (1877)  7  Ch.  D.  Trustees  of  British  Museum,   (1822)  2 

224 ;  47  L.  J.  Ch.  472  ;  Meredith  v.  M.    &   K.  552  ;  Eoper  v.    Williams, 

Wilson,  (1893)  69  L.  T.  336.  (1822)  T.  &  E.  18  ;  Peek  y.  Matthews, 

{t)  Hooper    v.    Bromet,    (1903)    89  ll8Q>l)  3 'Eq^.bl5;  Germany.  Chapman, 

L.   T.    37;    (1904)    90    L.   T.    234;  (1877)  7  Ch.  D.  271,  279;  47  L.J. 

Eowell  V.  Satchill,  1903,  2  Ch.  212  ;  Ch.  250;  Knight  y.  Stmmonds,  1896, 

73  L.  J.  Ch.  20.  2  Ch.  294  ;   65  L.  J.  Ch.  583  ;  Sep- 

{u)    Eochdale    Canal    Co.    y.    King,  worth  y.  Tickles,  1900,  1  Ch.  108  ;   69 

(1851)  2  Si.  N.  S.   78,  89  ;  Duke  of  L.  J.  Ch.  55. 
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EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Ghap.  XIII. 
Sect.  4. 


Relief  granted 
though  the 
damage 
sustained 
is  trivial. 


the  covenant  was  not  to  use  the  house  "  as  a  public-house," 
and  the  breach  was  manifest,  a  delay  of  nearly  six  months 
did  not  deprive  the  vendor  of  his  relief  (a).  But  this  case 
depended  on  special  circumstances ;  and  where  there  is  a 
substantial  breach,  as,  e.g.,  where,  in  contravention  of  the 
covenant,  a  noxious  trade  is  being  carried  on,  or  a  new  build- 
ing is  being  erected,  or  a  structural  or  architectural  alteration 
is  being  made  in  an  existing  building,  a  far  shorter  period 
will  suffice  to  bar  the  title  to  relief  (b). 

And,  though  the  Court  will  not  entertain  frivolous 
applications,  it  yet  will,  in  any  doubtful  case,  restrain  a 
violation  of  a  deliberate  engagement :  thus,  where  an  agree- 
ment had  been  entered  into  between  neighbouring  landowners 
as  to  their  mutual  user  of  rights  of  water,  the  Court  restrained 
a  clear  violation  of  the  contract  by  one  of  the  parties,  without 
entertaining  the  question  as  to  how  far  or  whether  the  other 
was  prejudiced  thereby  (c)  :  and,  in  another  case,  the  Com-t, 
^^■ith  reference  to  an  infringement  of  a  covenant  by  using 
adjoining  premises  as  a  school,  well  observed  that  "  tho 
feeling  of  anxiety  is  damage  "  (r/). 

It  has  been  held  that  tho  establishment  of  a  national 


(a)  Mitchell  V.  Steward,  (186G)  1 
Eq.  at  p.  543  ;  35  L.  J.  Ch.  393. 

{li)  See  further  as  to  the  effect  of 
delay  and  acquiescence  on  the  equit- 
able right  to  relief  for  broach  of 
covenant,  Kerr  on  Injunctions,  4th 
ed. 

[c)  Dicl-cnsoH  V.  G.  J.  C.  Co.,  (1852) 
15  Beav.  260  ;  Tipping  v.  Eckcrslcy, 
(1855)  2  K.  &  J.  264;  Johnstone  v. 
Hall,  (185G)  ib.  at  p.  420  ;  25  L.  J. 
Ch.  462  ;  Leech  v.  Schiccdcr,  (1874)  9 
Ch.  465,  n.  ;  43  L.  J.  Ch.  487.  See 
as  to  a  covenant  to  ' '  keep  open  and 
unbuilt  on,"  Graham  v.  Corp.  of 
Newcastle,  (1892)  67  L.  T.  790. 

{(Pj  Kemp  V.  Sober,  (1851)  1  Si. 
N.  S.  517,  520;  «(<;;.  pp.  776,  778.  As 
to  keeping  a  school  being  a  breach 
of  a  covenant  to  use  the  premises  as 


a  private  dwelling-house  only,  see 
also  Wickenden  v.  Webster,  (1856)  6 
E.  &  B.  387 ;  25  L.  J.  Q.  B.  264  ; 
Johyistone  v.  Hall,  (1856)  2  K.  &  J. 
414;  25  L.  J.  Ch.  462;  so,  as  to 
keeping  a  boarding-house,  Ifobson  v. 
Tidloch,  189S,  1  Ch.  424;  G7  L.  J. 
Ch.  205.  And  it  makes  no  difference 
that  no  benefit  or  profit  is  derived 
from  tho  school  or  institution,  and 
that  it  is  wholly  charitable  ;  German 
v.  Chapman,  (1877)  7  Ch.  D.  271  ; 
47  L.  J.  Ch.  250  ;  Att.-Gen.  v.  Corp. 
of  Manchester,  1893,  2  Ch.  87  ;  62 
L.  J.  Ch.  459  (a  hospital)  ;  Rolls  v. 
Miller,  (1884)  27  Ch.  D.  71  ;  53  L.  J. 
Ch.  682 ;  and  see  judgment  of 
Cotton,  L.  J.,  in  Tod-Heatlexj  v. 
Benham,  (1888)  40  Ch.  D.  80;  58 
L.  .J.  Ch   S3. 
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school  is  not  a  "  nuisance  "  witliin  tlie  strict  legal  meaning  of   Chap.  xill. 
the  term  (e) .  '— — 


Any  covenant,  the  benefit  or  burden  of  -^hich  runs  with  Covenants 
the  land,  which  gives  a  present  right  to  an  interest  in  land  trary  to  rule 
which  may  arise  at  a  period  beyond  the  legal  limit,  is  void,  ^f^u-'tf  g^^^' 
notwithstanding  that  the  person  entitled  to  the  benefit  of  it 
may  release  it  (/).     Thus,  a  covenant  by  a  purchaser,  that 
he,  his  heirs,  and  assigns,  will  re- convey  to  the  vendor  at  any 
time,  on  being  required  to  do  so,  at  a  fixed  price,  is  void  as 
transgressing  the  rule  against  perpetuities  {(/).     So,  too,  an 
unlimited   power   of  re-entry  in  the  event  of  a  breach  of 
covenant  (//).     The  rule  only  applies  to  limitations  of  pro- 
perty ;  hence,  a  purely  personal  covenant — e.g.,  to  pay  money 
in  an  event  which  may  only  arise  at  a  distant  period  of  time, 
— is  not  obnoxious  to  the  rule  (?),  nor  is  a  covenant  by  vendor 
or  purchaser  restricting  the  user  of  land  {k). 

As  regards  covenants  for  title  and  for  production,  &c.,  of  Covenants 
title  deeds,  they  stand  on  the  same  footing  as  other  affixma-  production. 

(e)  Harrison  v.  Good,  (1871)  11  Eq.  4tli  ed.  140  e(  scq. 
338  ;    40  L.  J.  Ch.   294,  where  the  (/)  L.  #  S.  W.  R.   Co.  v.  Gomm, 

covenant  was  not  to   do  or  suffer  (1882)  20  Ch.  D.  562  ;    51  L.  J.  Ch. 

anything  which  might  be  deemed  a  530  ;  overruling  dicta  in  Gilbcrtion  v. 

nuisance;  but  see  Wanton  v.  Coppard,  Eichards,  (1859)  4  H.  &  N.  277,  297  ; 

1899,    1    Ch.   92 ;    68  L.  J.  Ch.  8 ;  29  L.  J.  Ex.  213  ;  and  Birmingham 

Walter  V.  Selfe,{lS5l)4:  Be  G.  &  S.  Canal   Co.  v.   Carticright,   (1879)    11 

315;    20   L.   J.    Ch.    443;    Hole  v.  Ch.  D.  421 ;  43  L.  J.  Ch.  652. 
Barlow,  (1858)  4  C.  B.  N.  S.  334  ;  [g)  L.  ^  S.   W.  R.   Co.  v.  Gomm, 

27  L.  J.  C.  P.  207  ;  with  which  cf.  sup.  ;     Trevelyan    v.    T.,    (1886)    53 

Bamford  v.  Turnley,  (1862)  3  B.  &  S.  L.  T.  853. 

66;  Att.-Gcn.  v.    Cole,  1901,    1   Ch.  [h)  Dunn  v.  Flood,  (1884)  25  Ch. 

205;  Sanders-Clarl  v.  Grosvenor,  ^r.  D.  629;  28  ib.   586;  53  L.  J.  Ch. 

and  d'Allessandri,   1900,  2  Ch.  373  ;  537  ;  54  ib.  370 ;  Re  Eollis'  Hospital 

69  L.  J.  Ch.  579  ;  and  see  judgment  (Trustees   of),   1899,   2   Ch.   510;  68 

of  Sir  W.  Erie  in  Brand  v.  Hammer-  L.  J.  Ch.  673. 

smith  R.  Co.,  (1867)  L.  R.  2  Q.  B.  (z)   Wit/uimy.  Vane,  (1883)  (H.L.), 

at  pp.  246,  248;  4   H.  L.   171;   38  a  report  of  which  is  given  in  ChalUs' 

L.  J.  Q.  B.  265.     As  to  what  is  an  R.  P.  2nded.  401;    Walsh  r.  Secretary 

annoyance,   Tod-Heatleij  v.  Benham,  for  India,  (1863)  lOH.  L.O.  367;  32 

(1888)  40  Ch.  D.  80  ;   58  L.  J.  Ch.  L.  J.  Ch.  585. 

83;    TToo^v.  Cooler,  1894,  3  Ch.  671  ;  {k)  Mackenzie    v.    Childers,    (1889) 

63  L.  J.  Ch.  845.     As  to  what  is  a  43  Ch.  D.  265,  279  ;    59  L.  J.  Ch. 

nuisance,  see  Kerr  on  Injunctions,  188. 
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EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Chap.  XIII. 
Sect.  4. 


Mention  of 
assigns  not 
necessary. 


Covenantor 
and  his  repre- 
sentatives 
liable  on  cove- 
nants ingress. 


Not  affected 
by  alienation. 


tive  covenants,  the  benefit  of  whicli  runs  witli  the  land,  though 
the  hiu^den  does  not  (0  ;  and  the  Conv.  Act,  1881  (m), 
which  enacts,  that  the  benefit  of  an  implied  covenant  for  title 
is  to  run  with  the  land  simply  declares  the  law.  But  in  the 
case  of  an  acknowledgment  for  production,  or  undertaking 
for  safe  custody  {)i),  there  is  this  important  difference ;  that 
by  the  Statute  the  burden  of  the  acknowledgment,  or  under- 
taking, is  made  to  run  so  as  to  bind  the  individual  having 
possession  or  control  of  the  documents,  so  long  only  as  he  has 
such  possession  or  control. 

By  sect.  58  of  the  same  Act,  the  mention  of  assigns  is 
made  unnecessary  for  the  pm-pose  of  making  the  covenant 
run  with  the  land(o).  But  the  section  does  not  make  the 
covenant  run  in  cases  where  it  would  not  formerly  have  run, 
even  though  assigns  were  expressly  mentioned  (|j). 

The  covenantor  and  his  real  and  personal  representatives 
may,  even  after  alienation  {q),  be  sued  upon  covenants  of 
any  of  the  above  kinds,  though  they  may  not  bind  the 
alienees  of  the  land  (r). 

Where  land  is  sold  in  consideration  of  a  perpetual  rent- 
charge  which  the  purchaser  covenants  to  pay,  he  and  his 
estate  remain  for  ever  liable  under  the  covenant,  though 
the  land  itself  is  sold  and  conveyed,  cum  oncre,  to  a  sub- 
purchaser («). 


Section  5. 

Purchaser's 
general 
remedies  on 
vendor's  cove- 
nants for 
title. 


(5.)  Pureliaso'^s  remedies  on  vendor's  covenants. 

First  as  to  the  legal  rights  of  the  piu^chaser  and  his  repre- 
sentatives under  the  covenants  for  title. 


(/)  Third  Rep.  of  R.  P.  Commrs., 
52 ;  Spencer'' s  Cane,  1  Sra.  L.  C. 
11th  ed.  at  p.  68. 

(«()  S.  7,  8ub-8.  G. 

\n)  S.  9. 

(o)  See  Spcnccr^s  case,  (1583)  5  Co. 
IG. 

{p)  And  see  notes  to  s.  68  in 
Wolst.  Conv.  and  S.  L.  Acts. 


[q)  Millar  V.  Small,  (1853)  1  Macq. 
315  ;  and  see  Kinff^s  Coll.,  Aberdeen  v. 
Ilay,  (1854)  ib.  526  ;  andcf,  Jiurnsv. 
Bryan,  (1887)  12  A.  C.  184. 

(;•)  See  and  consider  Stokes  v. 
Emsell,  (1790)  3  T.  R.  678. 

(.s)  Millar  v.  Small,  (1853)  1  Macq. 
345  ;  King's  Coll.,  Aberdeen  v.  Uai/, 
sup. 
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Such  covenants  bind  only  the  covenantor  and  his  repre-    Chap.  XIII. 
sentatives,  and  not  alienees  as   such  ;   it  is  therefore  only 


Who  are 

necessary  to  consider  who  are  entitled  to  the  benefit  of  them,   bound. 
They  may  be  enforced  not  only  by  the  covenantee  and  Benefit  of 

,  .  .  covenants  for 

his   representatives,  but   by  alienees  who   claim  under  the  title  runs  with 
seisin  vested  in  the  original  covenantee,  or,  as  it  is  expressed, 
by  privity  of  estate  {t)  :  for  instance,  if  A.  convey  land  to  B. 
and  his  heirs  to  certain  specified  uses,  or  to  such  uses  as  C. 
shall  appoint,  and  covenant  for  title  with  B.  and  his  heirs,  the 
right  to  sue  upon  the  covenants  will  go  with  the  seisin  to  the 
persons  from  time  to  time  claiming  under  the  uses  limited  by 
the  conveyance,  or  under  any  appointment  by  0.  under  his 
power  {u)  :  so,  if  the  conveyance  were  to  B.  and  his  heirs,  to  to  cestui  que 
such  uses  as  C.  shall  appoint,  and  in  default  of  appointment  alienees, 
to  the  use  of  C.  in  fee,  and  A.  covenant  with  C.  and  his  heirs, 
and  C.  (instead  of  exercising  his  power  of  appointment)  con- 
vey the  estate  hmited  to  him  in  default  of  appointment,  his 
alienee  can  sue  upon  A.'s  covenants  {x)  :  so,  if  C,  in  exercise  So  covenants 
of  his  power,  appoint  the  land  to  the  use  of  D.,  and  covenant  use  will  run' 
with  him  and  his  heirs  for  title,  C.'s  covenants  can  be  sued  ggf^te 
upon  by  the  alienees  of  D.  :  and  in  the  two  former  cases,  the 
right  to  sue  upon  A.'s  covenants,  and,  in  the  last  case,  the 
right  to  sue  upon  C.'s  covenants,  will  go  with  the  land  to  all 
successive  owners  (//)  :  and  the  heir  or  assignee,  though  not 
named  in  the  covenants  for  title  may,  even  independently  of 
s.  58  of  the  Conv.  Act,  1881,  nevertheless  sue  thereupon  (s). 

But,  in  the  case  last  supposed,  D.'s  alienee,  though  he  But  cannot  be 
might  sue  upon  C.'s  covenant,  could  not  sue  upon  A.'s ;  as  aHeneTnot 
he  would  not  take  the  estate  of  A.'s  covenantee  (a)  :  so  if  C,  claiming  m 

^   ^  '  privity  01 

instead  of  appointing  to  the  use  of  D.,  were  to  appoint  to  estate. 
such  uses  as  I),  should  appoint,  D.'s  appointee  could  not  sue 

(t)   TFebb  v.  MusscU,  (1789)  3  T.  R.  (>/)  See  Sug.  14th  ed.  578  et  seq. 

402.  (z)  Spencer's  case,  (1583)  5  Co.  16 ; 

(m)  See  Sug.  14th  ed.  578.  Lovgher  v.   Williams,   (1673)  2  Lev. 

[x)  See  Sug.  14th  ed.  579,  where  92  ;  see  2  Bac.  Ab.  349. 

the  point  is  held  to  be  free  from  {a)  Roach    v.    Wadham,    (1805)    6 

doubt.  East,  28 J. 
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Chap.  XIII.    upon  C.  s  covenant:  for  lie  would  not  take  the  estate  of  C.  s 

Sect.  5.  ^ 

covenantee. 


What  estate 
covenantor 
and  cove- 
nantee must 
have. 


Whether 
there  must  be 
privity  of 
estate,  as  well 
with  cove- 
nantor as 
covenantee. 


Covenants 
run  with 
leaseholds  or 
copyholds. 
Privity  at 
date  of  cove- 
nant essential. 


In  all  these  cases  of  covenants  entered  into  with  the  owner 
of  the  land,  i.e.,  the  vendor's  covenants  Avith  the  purchaser, 
while  it  is  not  necessary  that  the  covenantor  should  have  any 
interest  in  the  land,  in  order  to  render  him  liable  on  them,  it 
is  essential  that  the  covenantee  should,  at  the  date  of  the 
covenant  being  entered  into,  have  the  land  to  which  the 
covenant  relates,  in  order  to  enable  him  to  sue  {b). 

Ijord  St.  Leonards  suggested  a  doubt  (c)  Avhether  the  doctrine 
of  privity  of  estate  may  not  apply  as  well  to  covenantor  as  to 
covenantee ;  that  is,  whether,  in  order  that  the  alienee  may 
sue,  he  must  not  only  claim  the  estate  of  the  covenantee,  but 
also  claim  it  under  a  conveyance  or  appointment  by  the  cove- 
nantor; which,  in  a  large  proportion  of  conveyancing  trans- 
actions, is  not  the  case.  The  Eeal  Property  Commissioners 
consider  that  the  doubt  is  set  at  rest  by  authority  (r/)  ;  and 
it  is  impossible  to  see  how  this  conclusion  can  be  otherwise 
than  coiTcct,  if  the  Fn'or's  Case  {e)  and  other  well-known 
authorities  (/)  are  good  law. 

And  the  benefit  of  the  covenants  will  go  with  the  estate 
of  the  original  covenantee,  though  leasehold  (g),  or  copy- 
hold (//).  "Where,  as  is  frequently  the  case  on  a  sale  of 
copyholds,  the  covenants  for  title  were  contained  in  the  deed 
of  covenant  to  sm-render,  V.-C.  Shadwell  seems  to  have 
entertained  no  doubt  that  the  covenants  would  run  with  the 
land :  inasmuch  as  the  covenant  to  surrender,  and  the  sur- 
render, arc  parts  of  the  same  transaction  (/).  But  as  the 
covenantee  had  no  estate  at  the  date  of  entering  into  the 


(b)  1  Sm.  L.  C.  nth  ed.  77,  and 
cases  there  cited. 

(f)  Sug.  14th  ed.  .581. 

(f/)  See  Third  Ecp.  52;  1  Dav. 
137  ;  and  9  Jarm.  Conv.  3rd  cd.  SoG  ; 
1  Sm.  L.  C.  11th  cd.  76. 

(c)  Co.  Litt.  385a. 

(/)  1  Sm.  L.  C.  llthcd.  7G. 


(y)  Xoke  V.  Jwder,  (1595)  Cro.  El. 
43G  ;  and  Lewis  v.  CuwpheU,  (1819) 
8  Taun.  715;  Campbell  v.  Zeuis, 
(18'20)  3  B.  &  Aid.  392. 

{/,)  Sec  liidcMl  v.  JR.,  (1835)  7  Si. 
529  ;  5  L.  J.  Ch.  102. 

(i)  lb.  534,  535,  and  Sug.  14th  ed. 
579. 
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covenant,  this  decision  cannot  be  supported,  and  has  not  been   ^^gP^j.-^^^^" 
relied  on  in  practice  (/.•).  


Whether,  where  land  is  divided,  the  benefit  of  attendant  Benefit  of 
covenants  will  go  to  each  alienee  in  respect  of  the  portion  of  apportioned 
land  taken  by  him,  is  apparently  a  question  of  intention  in  ^gf^^e^^^*^  ^^^ 
each  case,  though  there  is  an  absence  of  authority  upon  the 
point ;  thus,  where  the  estate  is  divided,  as  where  it  becomes 
vested  in  A.  for  life,  remainder  to  B.  in  fee,  and  the  breach 
of  covenant  affects  the  entire  inheritance,  the  owner  of  each 
portion  of  the  inheritance  can  sue  for  damages  proportioned 
to  the  extent  of  his  estate  (/) ;  so,  where  the  estate  is  cut  up 
into  undivided  shares  (m). 

Where  the  estate  is  merely  equitable,  there  can  be  no  Remedy  on 

covenants  in 

assignee  at  Law,  and  the  covenants  cannot  be  enforced  at  conveyance 
Law  by  an  equitable  assignee ;  so,  if  the  conveyance,  though  estate?  ^ 
intended  to  do  so,  does  not  in  fact  pass  any  legal  estate,  the 
assignee   cannot  sue  (n)  ;  but,  in  either  case,  the  assignee.  Assignee  may 

.  ^     ,         ,       sue  in  name  of 

though  unable  to  sue  m  his  own  name,  would  probably  be  covenantee, 
entitled  to  sue  in  the  name  of  the  original  covenantee  (o) . 

Equity  will   assist   a  covenantee  who  has  lost  his  legal  Remedy  in 
remedy  by  the  contrivance  of  the  covenantor  (p) ;  but  it  will 
not,  as  a  mode  of  enforcing  the  covenant  for  quiet  enjoyment, 
interfere  by  injunction   against  an  illegal  distress  by  the 
vendor  after  conveyance  (q). 

A  condition  that  the  absence  of  covenants  for  title  running  Condition  as 
with  the  land  shall  not  be  made  the  subject  of  objection  or  covenants  for 
requisition  by  the  purchaser  is  unnecessary ;  for  there  is  not,  *'*'^®" 
it  seems,  any  authority  for  holding  that  a  purchaser  who  can 

(/v)  See  1  Day.  116.  conveyance,  containing  covenants  for 

{I)  See  9  Jarm.  Conv.  3rd  ed.  404  ;  title,  having  been  obtained  by  fraud. 

mble  V.  Cass,  (1828)  2  Si.  343.  ^^^  g^^  j^.^^^,^^  ^_  j^  ^  ^^gg^j  7  gj^ 

(m)  Badelcy  v.  Tigurs,  (1854)  4  E.  r^g 

&B.  71;  23L.  J.  Q.  B.  377.  "'                                   ,        v     t^ 

(«)  9  Jarm.   Conv.   3rd  ed.    366  ;  (^)  J-^^^'^o"  v    C«»-<   (1853)  3  D. 

n  ,  -pi^      c  e    v;;         leo"?         M.  &  G.  293  ;   22  L.  J.  Ch.  361. 

Omvard  Blag,  Soc.  y.  Sinitnson,  1893,  ' 

1  Ch.  1  ;  62  L.  J.  Ch.  138  ;   and  see  (5)  Drake  v.  West,  (1853)  22  L.  J. 

and  consider  this  case  as  to  effect  of      Ch.  375. 
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Chap.  XITI. 
Sect.  5. 


obtain  the  legal  estate  can  make  the  absence  of  a  good  string 
of  covenants  for  title  a  valid  ground  for  objecting  to  the 
title  (r). 


Inability  to 
give  legal 
covenant  for 
production 
not  an  objec- 
tion to  title. 


The  Y.  &  P.  Act,  1874,  s.  2  (3),  provides  that  the  in- 
ability of  the  vendor  to  furnish  the  purchaser  with  a  legal 
covenant  to  produce  and  furnish  copies  of  the  documents  of 
title  shall  not  be  an  objection  to  title,  in  case  the  purchaser 
will,  on  the  completion  of  the  contract,  have  an  equitable 
right  to  the  production  of  such  documents. 


As  to  breach 
of  covenants 
for  title. 


Statute  of 
Limitations 
runs,  from 
■what  time. 


In  considering  what  amounts  to  a  breach  of  the  several 
usual  covenants  for  title,  as  respects  the  covenants  for  seisin 
in  fee,  (or,  in  the  case  of  a  lease,  that  the  lease  is  valid,)  and 
for  right  to  convey,  surrender,  or  assign,  and  also  the  usual 
trustee's  covenants  against  incumbrances,  the  same,  if  broken 
at  all,  are  necessarily  broken  immediately  upon  the  execution 
of  the  assurance  which  contains  them  (.s) ;  so  that  the  Statute 
of  Limitations  immediately  begins  to  run  in  favour  of  the 
covenantor :  and  this,  though  the  covenantee  is  ignorant 
of  the  breach  (/)  ;  unless  he  is  kept  in  such  ignorance  by 
the  fraud  of  the  covenantor  («) .  On  the  other  hand,  the  usual 
covenants  for  quiet  enjoyment  (.r)  free  from  incumbrances  (?/), 
and  for  further  assurance,  can  only  be  broken  by  subsequent 
events ;  and  the  Statute  does  not  begin  to  run  until  there  is 
an  actual  breach,  and  then  only  in  respect  of  that  particular 
breach  (s) . 


(r)  Ee  Scott  and  Alvarez,  1895,  1 
Ch.  596,  606;  64  L.  J.  Ch.  376. 

(.«)  See  Salman  v.  Bradshaw,  (1612) 
Cro.  Jac.  304;  Turner  \.  Moon,  1901, 
2  Ch.  825  ;  70  L.  J.  Ch.  822.  As  to 
•whether  recitals  of  the  vendor's  title 
in  the  conveyance  can  estop  the  pur- 
chaser, see  tup.  p.  649. 

{t)  Short  V.  McCarthy,  (1820)  3  B. 
&  Aid.  626. 

{u)  Gibhs  V.  Guild,  (1882)  9  Q.  B. 
D.  69;  61  L.  J.  Q.  B.  313;  formerly 
at  law  fraud  was  no  defence  to  the 


Statute,  Imperial  Gas  Co.  v.  London 
Gas  Co.,  (1854)  10  Ex.  39.  And  see 
Armstroiij  v.  Mdhnrn,  (1886)  54  L.  T. 
247,  723  ;  Barber  v.  Houston,  (1884) 
14  L.  R.  Ir.  273  ;  Thome  v.  Heard, 
1895,  A.  C.  495  ;  64  L.  J.  Ch.  652  ; 
Bidli  Coal  Mining  Co.  v.  Osborne, 
1899,  A.  C.  351  ;  68  L.  J.  P.  C.  49. 

(.r)  Sec  Ireland  r.  Bircham,  (1835) 
2  Sc.  207. 

(y)  Vane  \.  Lord  Barnard,  (1708) 
GHb.  R.  6,  8. 

{z)  See  5  Jarm.  Conv.  4th  ed.  309. 
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A  covenant  tliat  tlie  vendor  is  seised  in  fee  of  an  estate,    Chap  Xlii. 

Sect.  5. 

conveyed  as  freehold,  is,  of  course,  broken,  if  the  estate  is  ~ 

Covenants 

copyhold  (ff)  ;  or  there  is  an  undisclosed  right  of  way  {o)  ;  for  seisin  and 
and  a  covenant  that  the  vendor  and  another  conveying  party  "^^^  how°^' 
have  good  right  to  convey  is  broken,  if  such  other  party,  broken. 
though  having    the    estate,   is   personally  incompetent    to 
transfer  it  (e) . 

Where  leaseholds  were  assigned  for  the  lives  of  A.,  B.  and 
C,  and  the  survivors  and  survivor  of  them,  and  the  assignor 
covenanted  that  the  lease  was  valid  and  subsisting  "  for  the 
three  lives,  and  the  survivors  and  survivor  of  them,"  and  B. 
was  dead  at  the  date  of  the  deed,  this  was  held  to  be  merely 
a  covenant  that  the  lease  was  subsisting,  not  that  the  three 
lives  were  still  in  existence  {d). 

The   covenant  for  seisin  or  right  to   convey  is  usually  How  usually 
restricted  to  the  acts  of  the  covenantor  where  he  has  acquired 
the  estate  by  purchase,  and  to  the  acts  of  himself,  his  ances- 
tors or  testators,  where  he  claims  by  descent  or  devise  ;  and, 
so  qualified,  is  merely  a  warranty  on  his  part  "  that  he  sells 
the  estate  in  the  same  plight  that  he  received  it,  and  not  in 
any  degree  made  worse  by  him  "  {e).     Even  without  express  Maybe  quali- 
words  of  restriction,  the  form  of  the  deed  may  show  that  the  express 
covenant  was  intended  to  be  qualified  ;  but  this  is  a  question  ^°^^^- 
of  construction  to  be  decided  on  each  particular  case :  where 
the  vendor  gave   the  statutory  covenants  by  conveying  as 
beneficial  owner  all  his  estate,  term,  and  interest  under  the 
principal  agreement  in  the  piece  of  land  coloured,  &c.,  it  was 
held  that  the  covenants  could  not  be  limited  in  theii*  applica- 
tion to  the  quantum  of  the  estate  by  implying  the  words  "  if 
any  "  after  the  word  "  interest "  (/). 


[a)    Oral)  v.   Briscoe,  (1607)  Noy,  {d)   Coates  v.   Collins,  (1871)  L.  R. 

142  ;  the  word  "  not "  in  the  report  7  Q.  B.  144  ;  41  L.  J.  Q.  B.  90. 
is  evidently  a  clerical  error ;  see  con-  (e)  Per  Lord  Eldon,  in  Browning 

text.  V.  Wright,  (1799)  2  B.  &  P.  13,  22. 

(J)   Turner  v.  Moon,  sup.  (/)  See  Mai/  y.  Plait,  1900,  1  Ch. 

[c)  Kashy.  Aston,  (1683)  T.  Jones,  616;   69  L.  J.  Ch.  357,   and  cases 

195.  there  cited. 
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Chap.  XIII. 
Sect.  5. 

Purchaser 
may  sue  before 
eviction. 

Covenant  for 
quiet  enjoy- 
ment and 
freedom  from 
incumbrances. 


The  purchaser  may  bring  an  action  immediately  on  dis- 
covering the  defect  in  title,  without  waiting  to  be  evicted  or 
disturbed  ((/),  or  may  wait  until  eviction  {//). 

The  common  covenant  for  quiet  enjoyment,  though  not 
broken  until  some  entry  or  other  actual  disturbance  is 
made  upon  the  title  {>'),  is  apparently  broken  by  a  decree  in  a 
suit  in  Equity,  though  equitable  disturbances  are  not  speci- 
fied (k),  or  by  the  obstruction  of  a  necessary  right  of  way  (/), 
or  by  structural  injury  to  a  house  (in),  or  a  notice  to  tenants 
to  pay  rent  to  the  adverse  claimant  {)i) ,  or  a  claim  in  respect 
of  subsequent  arrears  of  a  quit  rent  incident  to  the  tenure  of 
the  property  (o).  It  is  in  every  case  a  question  of  fact 
whether  the  quiet  enjoyment  of  the  land  has  or  has  not  been 
interrupted ;  and  where  the  ordinary  and  lawful  enjoyment 
of  the  demised  land  is  substantially  interfered  with  by  the 
acts  of  the  lessor,  or  those  lawfully  claiming  under  him,  the 
covenant  is  broken,  though  neither  the  title  to  the  land  nor 
the  possession  of  the  land  may  be  otherwise  affected  (p) ;  but 
a  temporary  inconvenience,  which  does  not  interfere  with  the 
estate,  title,  or  possession,  does  not  amount  to  a  breach  (q). 


{(/)  Sug.  14th  ed.  610. 

(A)  See  A'!wy  v.  Jones,  (1814)  5 
Taun.  418,  428. 

(t)  Shep.  T.  170. 

(k)  Hunt  V.  Danvcrs,  (1680)  T. 
Eaym.  370;  and  see  Morgan  v.  Hunt, 
(1G90)  2Ventr.  213;  Sug.  14th  ed. 
600.  But  see  and  distinguish  Howard 
V.  Maitland,  (1883)  11  Q.  B.  D.  695. 

(/)  Andrews  v.  Paradise,  (1724)  8 
Mod.  318;  Morrisw.  Edgington,  (1810) 
3  Taun.  24  ;  Man.  S.  %  L.  E.  Co.  v. 
Anderson,  1898,  2  Ch.  394;  67  L.  J. 
Ch.  568  ;  and  see  Sutton  v.  Baillie, 
(1891)  65  L.  T.  528  ;  Turner  v.  Moon, 
1901,  2  Ch.  825  ;  70  L.  J.  Ch.  822. 

[m)  Man.  8.  S;  L.  It.  Co.  v.  Anderson, 
sup. 

(«)  Edge  v.  Boihau,  (1885)  16 
Q.  B.  D.  117;  55  L.  J.  Q.  B.  90; 
Hunt  V.  Danvers,  sup.;  butcf.  Witch- 
cot  V.  Nine,  (1611)  Brownl.  81. 

(o)  Hammond  v.  Hill,  (1709)  Com. 


ISO  (the  covenant  specified  rents  and 
rent-charges). 

(ju)  Sanderson  v.  Maxjor  of  Bertcick, 

(1884)  13  Q.  B.  D.  547;  53  L.  J. 
Q.  B.  559.  The  covenant  is  inde- 
pendent of  the  performance  of  the 
other  covenants,  and  can  be  sued 
upon  though  the  plaintiff  is  at  the 
time  guilty  of  breaches  of  other 
covenants :  Eaicson  v.  Hijer,  (1833) 
5  B.   &  Ad.   584  ;    Edge  v.  Boileau, 

(1885)  16  Q.  B.  D.  117;  55  L.  J. 
Q.  B.  90. 

(q)  Per  Lindley,  M.  R.,  in  Man. 
S.  %  L.  JR.  Co.  V.  Anderson,  sup.  at 
p.  401  ;  see  also  Jenkins  t.  Jackson, 
(1888)  40  Ch.  D.  71  ;  58  L.  J.  Ch. 
124  ;  Itohinson  v.  Kilvert,  (1889)  41 
Ch.  D.  88;  and  Tehb  v.  Cave,  1900, 
1  Ch.  642 ;  69  L.  J.  Ch.  282,  where 
erection  of  buildings  by  covenantor 
causing  covenantee's  chimneys  to 
smoke  was  held  a  breach. 
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The   covenant,  if    general,  is   not   broken  by  a  wrongful   ^^^^'^^l^^' 
claim  or  eviction  (r),  unless  it  is  the  act  of  the  covenantor  - — ; — ; 

^  '  \        •  1  •  1     How  broken. 

himself  or  his  heirs  or  executors  (if  named)  (s)  ;  m  which 
case  the  wrongful  act,  if  intended  as  a  claim  t^  title  {t),  is 
a  breach  even  of  a  covenant  against  lawful  disturbances  {u)  ; 
and  a  covenant  in  terms  extending  to  pretended  claims  {x), 
or  a  general  covenant  against  disturbances  by  specified  indi- 
viduals (y),  or  by  claimants  in  general  (with  a  specified 
exception)  (~),  is  broken  by  a  wrongful  disturbance.  It  was 
held  in  one  case  [a),  that  covenants  for  seisin  in  fee,  and 
good  right  to  convey  free  from  incumbrances,  were  not 
broken  when  parties  were,  at  the  date  of  the  conveyance,  in 
actual  possession  of  part  of  the  estate  under  leases  made  by 
a  stranger  under  a  mistake  :  but  the  decision  seems  to  be  of 
very  doubtful  authority  {h).  The  ordinary  covenants  for 
title  and  quiet  enjoyment  have  been  held  not  to  be  broken  by 
the  subsistence  of  a  mining  lease,  where  the  purchaser,  when 
he  took  his  conveyance,  knew  that  the  minerals  were  sub- 
stantially worked  out,  or  by  a  subsidence  of  the  siu-faco, 
caused  by  the  previous  workings,  though  the  party  suing  on 
the  covenants,  who  was  an  assignee  of  the  purchaser,  did 
not  know  of  the  existence  of  the  lease,  or  that  the  minerals 
had  been  worked  (c) .  The  covenant  does  not  extend  beyond 
an  interruption  which  is  caused  by  the  direct  act  of  the 
covenantee  or  those  lawfully  claiming  under  him  or  by  some 
act  the  consequence  of  which,  it  either  was  foreseen,  or  ought, 
if  reasonable  care  had  been  exercised,  to  have  been  foreseen, 


ir)  See  Kirly  v.  Hansahr,  (1612)  Mod.  3S4. 
Cro.   Jac.   315  ;    Diid/ci/   v.   Folliotf,  (y)  Foster  v.  Mapes,  (1590)  1  Cro. 

(1790)  3  T.  R.  584.  El.   212;    Ftriy  v.  Edwards,   (1721) 

(•<)  See  5  Jarm.  Conv.  4tlied.  238  ;  1  Str.  400  ;  Nash  v.  Falmer,  (1817) 

Furtev.  7'i«r,  (1618)  2  Rol.  R.  21.  5   M.   &   S.    374;    Fowle  v.    Wchh, 

{t)  See  Feim  v.  Glover,  (1595)  Cro.  (1822)  1  B.  &  C.  29 ;    1  L.  J.  (0.  S.) 

El.  421 ;  Jforffan  v.  ITunt,   (1690)  2  K.  B.  17. 

Vent.  213;  Lloyd  x.   Tomkies,  [1787)  (z)   TFoodrof  y.   Greenivood,   (1596) 

IT.R.  671;  and  Lord  Ellenborough's  Cro.  El.  518. 

remarks  in  Seddon  v.  Senate,  (1810)  13  (a)  Jerritt  v.  TFeare,  (181 7)  3  Pr.  575. 

Ea.  63,  72.  {!>)  See  Sug.  14th  ed.  601. 

(«)  Lloi/dy.  TomTcies,sup.  [c)  Spoor  v.   Green,  (1874)  L.  R.  9 

{x)  Chaplain  v.  Southgate,  (1717)  10  Ex.  99  ;  43  L.  J.  Ex.  57,  sed  qucvre. 
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Chap.  XIII.    would  be  an  interruption  {d)  ;  tlius  an  interruption  caused 
'- —  without  any  direct  act,  and  which  was  quite  unforeseen,  "by 

the  breaking  in  of  water  on  a  mine,  was  held  not  to  be  a 

breach  (c). 


Meaning  of 
particular 
expressions, 
•'  acts"  ; 
"  means  "  ; 


"  claiming 

under"  ; 


The  word  "  acts  "  means  something  done  by  the  person 
against  whose  acts  the  covenant  is  made ;  and  the  word 
"  means  "  has  a  similar  meaning,  viz.,  something  proceediug 
from  the  person  covenanting  {/)  or  the  person  against  whose 
acts,  &c.  the  covenant  is  made.  "Where  A.  procured  a  fine 
to  be  levied  to  himself  and  his  wife  and  his  own  heirs,  an 
entry  by  the  widow  was  held  to  be  a  breach  of  his  covenant 
with  a  lessee  for  quiet  enjoyment  against  himself  (A.)  and 
all  persons  claiming  by  his  "  means  "  (i/). 

So,  a  covenant  for  quiet  enjoyment  against  all  persons 
claiming  "  under  "  the  covenantor,  is  broken  by  an  entry  by 
his  widow  (//),  or  by  a  person  claiming  under  the  prior 
exercise  by  the  covenantor  of  a  power  of  appointment, 
though  the  estate  was  never  vested  in  the  covenantor  {i), 
or  under  a  joint  appointment  by  the  covenantor  and  A.  B.  (A-), 
or  by  mortgagees  of  a  term  which  was  created  with  his 
concurrence,  though  the  estate  did  not  move  from  him  (/). 
But  a  covenant  for  quiet  enjoyment  against  persons  claiming 
"  by,  from,  or  under "  him,  does  not  extend  to  persons 
claiming  by  title  paramount  in  respect  of  his  mere  default, 
even  though  the  paramount  title  is  brought  into  operation 
by  his  "  acts"  (■;»). 


{d)  Harrison,  Ainslie  ^  Co.  v.  Lord 
Muncastcr,  1891,  2  Q.  B.  G80,  G86  ; 
but  see  Kelli/  v.  lioffcrs,  1892,  1  Q.  B. 
910,  912,  913  ;  61  L.  J.  Q.  B.  G04. 

{c)  Harrison,  Ainslie  ^-  Co.  v.  Lord 
Muncastcr,  sup. 

{/)  l\r  cur.  in  Spencer  v.  Marriott, 
(1823)  1  B.  &  C.  459  ;  1  L.  J.  (0.  S.) 
K.  B.  134  ;  and  aco  Dennett  y.  Ather- 
ton,  (1872)  L.  E.  7  Q.  B.  31G;  41  L.  J. 
Q.  B.  165  ;  and  cf.  Harmon,  Ainslie 
^  Co.  T.  Lord  Muncaster,  sup. 

[fj)  Butler  V.  Swincrton,  (1622)  Cro. 


Jac.  656. 

(A)  Anon.,  (1G23)  Godb.  333. 

(i)  Hurd  V.  Fletcher,  (1778)  Doug. 
43  ;  Evans  v.  Vanghan,  (1825)  4  B.  & 
C.  261,  267  ;  3  L.  J.  (0.  S.)  K.  B.  217. 

[k]  Calvert  v.  Sebright,  (1852)  15 
Beav.  156. 

(7)  Carpenter  v.  Parker,  (1857)  3 
C.  B.  N.  S.  20G  ;  27  L.  J.  0.  P.  78. 

[m)  Stanley  v.  JLaijes,  (1842)  2  G. 
&  D.  411  ;  3  Q.  B.  105,  case  of 
distress  for  land  tax ;  Kelly  v.  Rogers, 
1892,  1  Q.  B.  910;  CI  L.  J.  Q.  B. 
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The  ordinary  covenant  for  quiet  enjoyment  is  a  covenant    ^^^l;,^}^^- 

for  title  and  possession,  not  an  absolute  warranty  that  the  ^^^—^ 

land  is  capable  of  beinff  used  by  the  covenantee  for  any  efPectofthe 

1     -1    1   /   \  •     -i.  t     i.1     i  covenant. 

purpose  not  expressly  excluded  [n),  nor  is  it  a  warranty  tliat 
no  event  shall  happen  to  interfere  with  the  quiet  enjoyment 
of  the  covenantee,  if  such  event  is  capable  of  being  traced  to 
the  covenantor  or  those  claiming  under  him  (o).  Thus,  where 
A.,  on  taking  a  conveyance  in  fee,  covenanted  with  B.,  his 
vendor,  not  to  carry  on  the  trade  of  a  beer- seller  on  the 
premises,  and  afterwards  leased  part  of  the  property  without 
any  restriction  as  to  this  particular  trade,  though  other  specified 
trades  were  expressly  prohibited,  and  the  lease  was  assigned 
to  C,  who,  without  notice  of  A.'s  covenant,  carried  on  a  beer- 
shop,  until  he  was  restrained  by  injunction  at  the  suit  of  B., 
it  was  held,  in  an  action  by  C.  against  A.  for  breach  of  the 
covenant  for  quiet  enjoyment,  that  the  covenant  did  not 
amount  to  a  warranty  to  the  lessee  that  he  might  use  the 
premises  for  any  purpose  not  falling  within  the  prohibited 
trades. 

A  covenant  for  quiet  enjoyment  against  persons  claiming  "default"; 
"  by  or  through  his  default,"  would,  it  appears,  be  broken 
by  an  entry  by  parties  whose  title  he  had  it  in  his  own 
power  to  bar;— c.^.,  if  he  were  tenant  in  tail  in  possession, 
and  the  entry  were  made  by  remaindermen  {p)  ;— and  such 
a  covenant  has  been  held  to  extend  to  claims  in  respect  of 

604,  case  of  re-entry  for  non-payment  1891,  2  Q.  B.  680,  689;    SpurUng  v. 

of  rent;    and   see  Cohen  v.    Tannar,  Bantoft,  (1891)  60  L.  J.  Q.  B.  745, 

1900,   2  Q.   B.   609,  a  similar  case,  751  ;   Tehb  v.  Cave,  1900,  1  Ch.  642  ; 

but  where  the  covenant  was  held  to  69   L.    J.    Ch.    282 ;    and  Porter  v. 

apply  on  the  ground  of  there  being  Dreic,    (1880)    5  C.   P.   D.    143;    49 

an  act  of   commission  by  the  cove-  L.  J.  C.  P.  482. 

nantor  in  consenting  to  a  jiidgment  (o)    Harrison,     AinsUe    ^-    Co.    v. 

for  possession  in  an  action  in  which  Muncasfer,  sup.  at  p.  689 ;  and  see 

no  judgment  could  have   been  ob-  Jenkins  v.  Jackson,  (1888)  40  Ch.  D. 

tained.  71  ;    58   L.   J.    Ch.    124 ;     as   to   a 

(«)   Dennett    v.    Atherton,    (1872)  clause  of  warranty  being  equivalent 

L.  E.  7  Q.  B.  316;  41  L.  J.  Q.  B.  to    the    covenant,    see    Williams    v. 

165  ;   Eobinson  v.  Kilvert,  (1889)  41  Burrell,  (1845)  1  C.  B.  402. 

Ch.   D.   88;     58   L.    J.    Ch.    392;  {p)  lacl>/  Cavan  y.  Falfene'j,  {lIQo) 

Harrison,  AinsUe  ^  Co.  v.  Muncasfer,  2  Ves.  544. 
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Chap.  XIII.  arrears  of  quit  rent,  tliougli  they  accrued  due  before  he 
^''''^'  ^'  acquired  the  estate  (q)  :  the  decision,  however,  is  disapproved 
of  by  Lord  St.  Leonards  {>•).  But  the  omission  by  the  cove- 
nantor  to  acquire  from  other  parties  a  vahd  title,  though 

"neglect  or     he  knew  the  defect,  is  not  a  "  neglect  or  default  "  within  the 

default"  ;        meaning  of  such  a  covenant  (s). 

"permitted  or      A  Covenant  that  the  covenantor  has  not  knowingly  or 

siitfered";      ^i^ij^giy  "permitted  or  suffered"  (/)  any  act,  &c.,  does  not 

extend  to  a  defect  in  title  occasioned  by  the  act  of  God,  e.g., 

the  death  of  the  cestui  que  vie  {u) ;  or  to  an  act  by  others 

which  the  covenantor  was  a  party  to,  but  had  no  power  to 

prevent;    e.g.,  a  mortgage  in  which  he  (as  trustee  to  bar 

dower)  has  concurred  (.r)  :  but,  of  course,  in  such  a  ease,  the 

covenant  would  have  been  broken  had  it  proceeded  in  the 

"  party  or        usual  form,  "  or  been  party  or  privy  to  "  {g). 
privy  to." 

Acknowledg-        Where  a  house  was   sold  with   all  easements,  &c.,  and 

ment  which      certain  lights  which  had  been  actually  used  for  more  than 

apparent  from  the  statutory  period  were  apparently  subsisting  easements  at 

easemenf.  ''""^  the  time  of  sale,  it  was  held  that  the  fact  of  the  vendor  having 

signed   a   memorandum  which  prevented  the  Statute  from 

running,  did  not  amount  to  a  breach  of  the  ordinary  covenant : 

inasmuch  as  such  covenant  referred  only  to  actual  and  not  to 

apparent  easements  (~). 

,    ,  The   fact   of    the   purchaser  having  notice   of   a   defect, 

As  to  cove-  ■■- 

nants  against   whether  it  appears  on  the  face  of  the  deed  or  not,  does  not 

defeats.  prevent  the  covenants  for  title  from  extending  to  it ;  if  it  is 

intended  that  such  a  defect  shall  not  be  covered  by  the 

(q)  Sec  Eoices  v.  Brn^hfidd,  (1803)  Jur.  N.  S.  1166  ;  on  appeal,  28  L.  J. 

3Ea.  491.  Ch.  170. 

(/•)  Sug.Mthed.G02.  [u)  Stannard    v.   Forbes,    (1837)    6 

(«)  Sec  WoodhoHsc  v.  Jenkins,  (1832)  A.  &  E.  572. 

9   Bing.    431  ;    Ireland  v.    Bircham,  {x)  Ihbson  v.  Middkton,  (1827)  6 

(183o)  2  So.  207.  B.  &  C.  295  ;  5  L.  J.  (0.  S.)  K.  B.  IGO. 

{t)  As  to  the  word  "suflPer"  having  (y)  lb.,  sec  p.  303;  and  see  notes 

a  passive,  and  not  an  active,  signifi-  to   Conv.   Act,  1881,   s.   7  (1)  F.  in 

cation,   see  Roffey  v.  Bent,  (18G7)  3  Wolst.  Conv.  and  S.  L.  Acts. 

Eq.  759  ;  see,  too,  a  case  of  mistake  {z)  Thackeray  y.  Wood,  (18G5)  G  B.  & 

in  parcels,  Wild  v.  Hillas,  (1859)  4  S.  766  ;  3i  L.  J.  Q.  B.  22G,  scd  qxecre. 
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covenants,  care  must  be  taken  tliat  tlie  covenants  are  not  so   Chap.  xill. 

'  Sect.  5. 

worded   as   in   terms   to   cover  the  defect,    or   some  clause  ' 

must  be  inserted  in  tlie  deed  clearly  explaining  and  con- 
trolling the  covenants :  wliere,  however,  the  purchaser  con- 
sents to  take  a  defective  title  in  reliance  on  the  covenant  for 
title,  as  a  matter  of  prudence  and  precaution  it  is  usual  to 
make  the  matter  plain  by  inserting  words  to  show  that  even 
defects  known  to  the  purchaser  are  intended  to  be  covered  {a) . 
If,  however,  the  defect  does  not  appear  on  the  deed,  and  it  is 
generally  desirable  that  it  should  not,  either  the  covenant 
should  be  entered  into  by  a  separate  instrument,  or,  and  it 
is  conceived  this  would  be  sufficient,  a  memorandum  should 
be  signed  by  the  covenantor  admitting  the  defect  is  known, 
and  that  it  is  intended  to  be  provided  for  by  the  covenants  : 
for  as  the  covenantor,  seeking  to  escape  the  general  terms  of 
the  covenant,  must  then,  by  evidence,  outside  the  deed,  show 
that  the  covenantee  had  notice  of  the  defect,  so  the  covenantee 
might,  in  like  manner,  show  that  the  defect,  though  known, 
was  not  intended  to  be  excepted  {h) .  In  an  action,  however, 
to  rectify  the  covenant,  knowledge  of  the  defect  might  be 
admissible  as  evidence  of  the  intention  of  the  parties  (c) . 

In  the  case  of  a  lease,  the  effect  of  a  covenant  for  quiet  Qualificcation 

.  Till  •  i    ^^  words  of 

enjoyment  as  agamst  parties  claiming  under  the  lessor  is  not  grant, 
restricted  by  the  introduction  into  the  words  of  demise  of  the 
qualification  "  so  far  as  in  his  power  lies  or  as  he  lawfully 
can  or  may ; "  there  being  nothing  else  on  the  face  of  the 
lease  to  intimate  that  there  was  any  doubt  as  to  the  title  [d). 

The  ordinary  covenant  to  do  all  "  reasonable  "  acts  for  Covenant  for 
further  assurance,  or  all  such  acts,  &c.,  as  the  purchaser  shall  assurance, 
reasonably  require,  is  not  broken  by  a  refusal  to   do   an  ^mpriseih*i; 

(«)  Fage  v.  Midland  R.  Co.,  1894,  Butler's  note,  ad  fin, 
1  Cli.  11  ;    63  L.  J.  Ch.  126,  over-  [b)  See  Winter  v.  Anson,  (1823)   1 

ruHng   Hunt    v.    White,    (1868)    37  S.  &  S.  434,  445. 
L.  J.  Ch.  326  ;  Re  Ford,  (1890)  63  (r)  See  May  r.  Flatf,  1900,  1  Ch. 

L.  T.  537  ;  35  Sol.  J.  24  ;    Wallis  v.  616,  621 ;  69  L.  J.  Ch.  357. 
Hands,  1893,  2  Ch.  75,  84  ;  62  L.  J.  {d)   Calvert  v.   Sebright,   (1852)    15 

Ch.  586  ;   and  see  Co.   Litt.  384a,  Beav.  156. 
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Chap.  XIII.    unnecessary  act  (r) ;  or  by  a  refusal  occasioned  by  the  act 

^''°^"  "• of  aod;  e.g.,  the  insanity  (/),  death,  or  severe  illness  of  the 

party  whose  further  assurance  is  required  {g)  ;  or  by  a  re- 
fusal to  give  a  bond  for  quiet  enjoyment  (A),  or,  according  to 
some  authorities,  a  covenant  for  production  of  title  deeds  (/)  ; 
or,  perhaps,  to  enter  into  fresh  covenants  for  title  {k).  And 
a  Court  of  Equity  has  refused,  in  a  suit  for  the  specific  per- 
formance of  the  covenant  for  further  assurance,  to  compel  a 
mortgagor,  tenant  in  tail,  to  execute  a  disentailing  assurance ; 
there  being,  in  the  opinion  of  the  Court,  nothing  on  the  face 
of  the  deed  to  show  that  the  parties  contemplated  the  enlarge- 
ment of  the  base  fee  created  by  the  deed  into  a  fee  simple 
absolute  (/).  But  it  is  otherwise,  where  the  covenant  is 
specific  and  shows  an  intention  to  enlarge  the  estate  {m). 

what  are  com-  But  such  covenant  will  be  broken  by  a  refusal  to  convey 
prised  in.  ^^^  interest  acquii-ed  in  the  estate,  even  by  purchase  for 
valuable  consideration  {n)  ;  or  to  remove  a  judgment  or  other 
incumbrance  (o)  :  or  to  execute  a  duplicate  of  the  convey- 
ance, if  the  original  has  been  burnt  {p),  or  [semble)  has  been 
handed  over  to  a  sub-pui-chaser  of  part  of  the  estate  {q)  :  but, 

(f)   Warn  v.  Bickford,  (1821)  9  Pr.  4th  ed.  247,  248  ;  Lasscis  v.  Catterton, 

43.  (1670)  1  Mod.  67. 

(/)  Fet  and  Calln's  case,  (1859)   1  (/)  Davis  v.    ToUcmache,    (1856)    2 

Leon.  304.  Jur.  N.  S.  1181  ;  but  see  the  special 

{g)  See  Kash  v.  Aston,   (1682)  T.  circumstances  of  this  case. 
Jones,  195;  and ^«ow.,  (1582)  Moore,  (w)   Bankes  t.    Small,    (1881)     36 

124,  where  sickness  was  held  a  valid  Oh.  D.  716  ;  56  L.  J.  Ch.  832. 
reason  for  a  married  woman  not  levy-  («)  Taylor  y.  Debar,  (1676)    1   Oh. 

ing   a  fine  :    and  the  Court  agreed  Ca.  274  ;    2   Ch.  Ca.  212  ;    Otter  v. 

that  the  case  would  be  the  same  "  «i  Lord   Vaiix,    (1856)    6   D.  M.  &   G. 

la  feme  soit  yroscmmt  cnscint  sic  lit  ne  638  ;     26   L.    J.    Ch.    129  ;   but   see 

poit  traveller.''^  Davis   v.    Tolhmache,   (1856)    2   Jur. 

(A)  Stai/nrodev.  LococJc,  (1606)  Cro.  N.  S.  1181,  a  case  of  mortgage. 
Jac.  115;  but  see  5  Jai-m.  Conv.  4th  (o)  King  v.  Jones,   (1814)   5  Taun. 

ed.  247,  248.  418,  427;    Re   Jones,    62   L.  J.  Ch. 

(i)  Sec  ITallettv.  Middleton,  (1826)  996;    1893,   2  Ch.   461,  at  p.  471  et 

1  Rus.  243  ;  Sug.  14th  ed.  613  ;  but  scq.  ;   otherwise,    if    the   deed  were 

see  Fain  v.  Ayers,  (1826)  2  S.   &  S.  voluntary,  ib.  474. 
bZ^,  bZf),  ct  qiKEre.  (p)   Dennett    v.   Ingoldsby,    (1676) 

{k)   Coles  y.  Kinder,  (1620)  Cro.  Jac.  Finch,  262  ;  Sug.  14th  ed.  438,  613. 
571  ;  but  the  point  is  not  clear;  seo  (7)  NappcrY.  Lord  Ailing  (on,  (1700) 

Sug.  14th  ed.  614  ;  and  5  Jarm.  Conv.  1  Etj.  Ca.  Ab.  166. 
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iu  such  cases,  either  the  conveyance  should  hear  an  indorse-   Chap.  XIII. 

'  -^  Sect.  5. 


ment  expressing  that  it  is  a  duplicate  (r),  or  it  should  upon 
the  face  of  it  purport  to  he  merely  a  deed  of  confirmation. 

The  party  called  upon  to  execute  the  further  assurance  Time  allowed 

.  ...  .to  party  re- 

may  claim  a  reasonable  time  in  which  to  procure  professional  quired  to  exe- 

assistance  (s)  ;  and  according  to  modern  practice,  which  the  assurance. 

Courts  would  doubtless  recognize,  a  draft  of  the  proposed 

assurance  is  furnished  to  him,  that  he  may  submit  it  to  his 

legal  advisers  (t)  :   and  his  costs  ought,  in  strictness,  to  be 

tendered  to  him  along  with  the  assurance  {>(). 

A  vendor's  covenants  for  title  are,  as  we  have  seen,  gene-  Covenants  for 

.  title,  how 

rally  limited  to  the  acts  of  himself,  his  ancestors,  devisors,  restricted, 
grantors,  or  donors  (if  he  have  taken  the  estate  otherwise 
than  by  purchase  for  value),  and  persons  claiming  by,  through, 
under  or  in  trust  for  him  or  them  respectively ;  and  this  is 
so  with  the  implied  statutory  covenants  (.r).  It,  however, 
frequently  happens  either  that  some  of  the  covenants  are 
general  and  others  limited,  or  that  the  limited  covenants  are 
not  consistent  in  their  restrictions :  in  such  cases,  questions 
arise  as  to  how  far  the  restrictions  in  one  covenant  affect 
another. 

A  covenant,  general  in  terms,  will  be  so  construed,  unless  Only  by 
a  contrary  intention  clearly  appear  {//)  ;  this,  however,  may  ex^pressed 
be  evidenced  by  any  part  of  the  instrument  (~).  intention. 

The  five  usual  covenants  may  be  divided  into  three  classes,  Covenants  for 
having  distinct  objects ;  n'z.,  first,  the  covenants  for  seisin  classified. 
and  right  to  convey,  which  are  strictly  covenants  for  title  ; 
secondly,  the  covenants  for  quiet  enjoyment,  and  t/tat  free 

(r)  See  note  (5)  snp.  Founds,  (1661)  1  Lev.  40;  Barton  v. 

(.s)  Bemiees  case,  (1582)  Cro.  El.  9.       Fitzgerald,  (1812)  15  Ea.  530,  541. 

,^,   c.      o        i.n     J    /.!<  (~)  See  Brouninn  V.  TFru/ht,  (1799) 

U)  See  Sug-.  14th  ed.  014.  ^  I.'      -r^                          ^                ^ 

"^  '              °  2  B.  &  P.  13,  22,  25 ;    Broivn  v.  B., 
{u)   Ecron    v.     Tmjne,    (1701)     2       (igeo)  1  Lev.  57 ;    and  see  i).?;««- v. 

Raym.  750.  McCabe,  (1863)  14  Ir.  C.  L.  R.  377  ; 

{x)  Conv.  Act,  1881,  s.  7.  May  v.  Piatt,  1900,  1  Ch.  at  p.  620  ; 

(y)  See  Sug.  14th  ed.  605  ;  CooJce  v.       69  L.  J.  Ch.  357. 
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Chap.  XIII.   from  incumbrances  (not  a  covenant  that  tlie  estate  is  free  from 

: — —  incumbrances,  but  merely  that  there  shall  be  no  disturbance 

bj  incumbrancers)  ;  and  thirdly,  the  covenant  for  further 
assurance.  The  first  class  may  be  broken  without  there 
being  any  breach  of  the  second  or  third  ;  for  the  purchaser, 
though  not  acquiring  a  marketable  title,  may  be  undisturbed 
in  the  i^ossession,  and  may  never  require  any  further  assur- 
ance, or  may  obtain  what  he  does  require :  but  if  either  of 
the  second  class  is  broken  (unless  the  covenant  is  so  worded 
as  to  extend  to  wrongful  distiu-bances) ,  there  must  have  been 
a  breach  of  the  first  class  :  and  lastly,  the  covenant  for 
further  assurance  may  be  broken  without  there  being  any 
breach  of  any  of  the  other  covenants. 

Eestrictivo  TJpon  tliis  subjcct  the  four  following  propositions  are  laid 

of ;  Lord  St.  down  by  Lord  St.  Leonards :  viz.,  first,  that  "  where  restrictive 
promStrons  ^ortls  are  inserted  in  the  first  of  several  covenants  having  the 
respecting:  same  object,  they  will  be  construed  as  extending  to  all  the 
covenants,  though  they  are  distinct "  {a) ;  secondly,  that 
"  where  the  first  covenant  is  general,  a  subsequent  limited 
covenant  will  not  restrain  the  generality  of  the  preceding 
covenant,  unless  an  express  intention  to  do  so  appear,  or  the 
covenants  are  inconsistent  "  {h)  ;  thirdly,  that  *'  as  on  the  one 
hand  a  subsequent  limited  covenant  does  not  restrain  a  pre- 
ceding general  covenant,  so,  on  the  other  hand,  a  preceding 
general  covenant  will  not  enlarge  a  subsequent  limited  cove- 
nant "  {c)  ;  and  fourthly,  that  "  where  the  covenants  are  of 
divers  natures,  and  concern  different  things,  restrictive 
words  added  to  one  shall  not  control  the  generality  of  tho 
others ''  (</). 


(«)  Sug.  14tli  cd.  COS.  where  the  covenants  -vvcro  that  tho 

(i)  lb.  p.  607.  lands   were  of   a  stated  value,    and 

{c)  lb.  p.  608.  should  so  continue,  notwithstanding 

(rf)  lb.  p.  609  ;  sec  Crayford  v.  C,  any  act,  &c.  ;  Lady  Rich  v.  Lord  R., 

(1627)    Cro.    Car.    106;     JEuyhcs    v.  (loSo)  Cro.  El.  43 ;   Yoiuiy  y.  Rain- 

Bctuiet,   (1637)    ib.    49.'),    where    the  cock,  (1849)   7  C.  B.  310;   18  L.  J. 

covenants  were  for  seisin  notwith-  C.    P.    193  ;    Crossfdd  v.    Morrison, 

standing  any  act,  &c.,  and  that  the  (1849)  7  C.  B.  286 ;    18  L.  J.  C.  P. 

lands  were  of  a  stated  value  ;  contra,  135. 
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Of  the  above  propositions,  the  first,  if  read  in  connection   Chap.  XIII. 

•    T  ■  •  •  o6C't.  5, 

with  the  above  classification  of  the  covenants  and  of  their -. — 

now  far  main- 

separate  objects,  seems  to  be  warranted  by  the  authorities  (c).  tainable. 
The  second  proposition  (which  together,  or  rather  as  con- 
nected, with  the  first,  has  been  disputed  (/))  is,  perhaps, 
hardly  accui'ate ;  for,  though  a  prior  general  covenant  will 
not,  it  appears,  be  restrained  by  a  subsequent  limited  cove- 
nant having  a  different  object  {g),  yet  w^here  two  covenants 
relate  to  the  same  object,  restrictive  words  in  the  second  may, 
it  seems,  control  the  generality  of  the  first  {/i).  The  thii'd 
and  fourth  propositions  seem  to  be  unimpeachable. 

And,  of  course,  restrictive  words  occurring  in  one  cove-  Grammatical 

,  111  ji  '0   n  j_-     1  j_'        construction 

nant  may  extend  to  another,  it  the  grammatical  connection  generally 
of  the  two  requii-e,  and  no  inconsistency  would  result  from,  <ietermines 

J-         '  •'  '  connection  of 

such  a  construction  (/)  :  "  and  the  Coui't  will  endeavour  to  covenants, 
ascertain  the  intention  of  the  parties  from  an  attentive 
consideration  of  the  whole  deed,  and  construe  the  covenants 
either  as  independent  or  as  restrictive  of  each  other,  accord- 
ing to  such  apparent  intention  "  {k)  :  and  Equity  will  relieve 
against  general  covenants  entered  into  contrary  to  the 
intention  of  the  parties  (/). 

{e)  See  Xervin  v.  Munns,  (1682)  3  have  considered  that  a  general  cove- 
Lev.  46  ;  Browning  v.  Wright,  (1799)  nant  with  A.  might  be  cut  down  by 
2  B.  &  P.  13;  Foord  v.  Wilson,  restrictive  words  in  a  covenant  entered 
(1818)  2  J.  B.  Mo.  592  ;  as  controlled  into  upon  the  same  subject-matter 
by  Howell  v.  Richards,  (1809)  11  Ea.  with  B.  upon  the  same  instrument. 
633;  Stannard  v.  Forbes,  (1837)  6  (i)  ^,,„^a;,„  v.  Conivay,  (1565) 
A.  &  E.  572.  jy^   240;  Peles  v.  Jervies,  (1597)  Dy. 

(/)  See   9   Jarm.   Conv.  3rd  ed.  240,  n. ;    and  see  6  A.   &  E.  587 ; 

383  ;  5  ib.  4th  ed.  235.  j-^^^  ^.^^  ^    ^^^^  ^_^  ^^^g^^   ^^^^ 

(g)  Barton  v.  Fitzgerald,  (1812)  15  ^t-      .q 


{k)  1  Saund.  60,  n.  {I) ;    and  .see 


Ea.  530;   Gainsfordv.  Griffith,  (1667) 

1  Saund.  at  p.  58 ;  Smith  v.  ComjHon,  ■,        re          ^         ■, 

(1832)  3  B.  &  Ad.  189.  generally  as  to  the  effect  of  quaU- 

(70  See  Nind  v.  Marshall,  (1819)  1  1^.^  ^°^*^^  ^^""^  ^^l^^^^*  «^^^' 

r>fT.oirvi,j.       i-                 -1  Elphmstone  on  Deeds,  Chap.  30,  and 

Br.  &  B.  319 ;  but  not  necessarily,  '■                 .                 >         r       > 

„              „,               i-,Qno\  o  T>  cases  there  cited, 
see  Hesse  v.  Stevemon,   (1803)   3  B. 

&  P.  565;  Saward  v.  Ansteij,  (1825)  {I)  Coldcot  v.  EUl,  (1662)  1  Ch.  Ca. 

10  J.  B.   Mo.  55 ;  affirmed  4  L.  J.  15  ;  Feilder  v.  Studley,  (1673)  Finch, 

(0.  S.)    K.  B.   1  ;    see   also  Jfarfgn  90,  cited  by  Lord  Eldon,  2  B.  &  P. 

v.  M'Xamara,  (1843)  4  D.   &  War.  20  ;    and   by  Lord   Alvanley,  3   ib. 

411,  where  Sugden,  C,  appears  to  575. 
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Chap.  XIII. 
Sect.  5. 


may  sue  for 
breach. 


Upon  the  deatli  of  a  covenantee,  or  other  person  entitled 
to  the  benefit  of  covenants  for  title  which  run  with  the  land, 
™r^sonar^  and  have  heen  broken  in  his  lifetime,  the  right  of  action, 
o7JovenantJe  ^^  ^^'^  ^^  ^^^'  ^^^^'^^^  damage  has  been  sustained  by  him, 
belongs  to  his  executors  or  administrators  {m)  ;  but,  except 
to  the  extent  of  such  actual  damage,  the  right  to  sue  de- 
scends with  the  land,  if  freehold  or  copyhold,  to  the  heir 
or  devisee  {ii)  ;  or,  if  leasehold,  to  the  executors  or  adminis- 
trators ;  or  (if  specifically  bequeathed)  to  the  legatee  (after 
the  assent  of  the  personal  representative  to  the  bequest). 

Customary  The  customary  heir  of   a  copyholder  in  fee  might,  it  is 

heir  may  sue    conceived,  sue  upon  the  covenants  before  admittance:  "  being 

beiore  '  ^  i  m  /  \      v    i. 

admittance,  a  complete  tenant  against  all  persons  but  the  lord  (o)  :  but 
this  probably  would  not  be  so  where  the  admittance  is  in 
terms  merely  for  the  life  of  the  tenant,  with  a  mere  custo- 
mary right  of  renewal  in  the  heir  (p). 


Damages, 
■what  amoi 
of,  recoverable 
Ashere  no 
eviction. 


Where  the  title  is  defective,  and  an  action  is  brought 
-what  amount  ^p^^^  jt^q  Covenants  before  eviction,  there  seems  to  be  no 
general  rule  by  which  the  amount  of  damages  should  be 
determined.  Where  the  purchaser  has  acquired  an  inde- 
feasible estate,  but  of  a  less  extent  than  that  which  he 
contracted  for,  the  amount  (if  he  choose  to  retain  the  estate) 
would  seem  to  be,  the  difference  between  the  purchase-money 
paid  for  the  property,  and  its  value  as  conveyed — in  other 
words,  the  difference  between  the  value  of  the  property  as 
purported  to  be  conveyed  and  that  which  the  vendor  had 
power  to  convey  (-z),  and  also  costs  reasonably  and  properly 
incurred  in  litigation  consequent  on  the  defect  (r)  ;  as  if, 
for  instance,  the  land  prove  to  be  copyliold  instead  of  free- 


(///;  Zitci/  V.  Leviiiyton,  (1671;  2 
Lev.  2G  ;  Jiic/ccKn  v.  Weaver,  (1844) 
13  L.  J.  Ex.  195. 

(h)  Kinfjdon  v.  Xoltle,  (1815)  4  M. 
&  S.  53;  Kinrj  v.  Joms,  (1814)  5 
Taun.  418  ;  Jones  v.  Kinrj,  (1815) 
4  M.  &  S.  188  ;  Turttcr  v.  Moon, 
1901,  2  Ch.  825,  829  ;  70  L.  J.  Ch. 
822  ;    and    consider   now  effect    of 


L.  T.  Act,  1897. 

(o)  Scriven,  7th  ed.  127. 

(}j)  See  Doe  v.  Thompson,  (184'.)j 
13  Q.  B.  670;  18  L.  J.  Q.  B.  326. 

{q)  I'lirncr  v.  Moon,  1901,  2  Ch. 
825,  829  ;  70  L.  J.  Ch.  822,  case  of 
undisclosed  right  of  way. 

(;■)  fiuiton  V.  Baillic,  (1891)  65 
L.  T.  528. 
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hold  (s).     Lord  St.  Leonards  seems  to  have  considered  (t)  that    Chap  XIII. 

^  '  Sect.  5. 

where  the  title  is  defective  within   the    covenant,  the  pur- 

chaser,  before  eviction,  may  offer  to  re- convey  the  estate  and 
claim  the  entire  purchase-money ;  but  no  authority  is  cited 
for  this  proposition,  which  appears  to  be  untenable;  the 
extent  of  the  damnification  being  the  difference  between 
that  which  the  covenantee  has  and  that  which  he  ought  to 
have :  but  possibly  such  an  action  might  lie,  if  the  alleged 
breach  consisted  in  a  refusal  by  the  defendant  to  perfect  the 
title  (u)  ;  and  if  the  defect  in  title  is  so  complete  that  nothing 
passes  from  the  grantor  to  the  grantee,  it  is  conceived  that 
as  the  grantee  has  lost  no  land  by  the  breach  of  covenant, 
but  only  the  consideration  which  he  paid  for  it,  the  measure 
of  damages  is  the  amount  of  the  consideration  with  in- 
terest (x). 

Where  a  reversionary  lease  was  granted  to  a  lessee  in 
possession  by  a  tenant  for  life  who  had  no  power  to  make 
such  a  demise,  the  lessee  was  held  entitled,  under  the  cove- 
nant for  quiet  enjoyment,  to  recover,  not  merely  the  premium 
paid  and  the  costs  of  the  void  lease,  but  also  the  difference 
between  the  value  of  the  lease  which  was  professed  to  be 
granted,  and  that  of  a  lease  which  he  actually  obtained  from 
the  reversioners  for  a  shorter  term  and  at  an  increased 
rent  (//). 

(«)  6-Vayv.£mcoe,  (1607)  Noy,  142;  {t)  Sug.  14th  ed.  611. 

see  TFacev.Bic/certon,  {IS51)  3DeG.&  (m)  See  5  Taun.  428. 

S.  751;  19L.  J.  Ch.  254;  and  Gidkrie  {x)  See  Blckford  v.  Page,  (1807)  2 

V.  Fugsley,  (1815)  12  Johnson's  Rep.  Mass.  455,  461.     The  amount  stated 

126,  a  case  in  New  York,  where,  on  a  in  the  deed  as  the  consideration  is 

similar  covenant,  the  grantors  having  conclusive  ;  see  Mayne  on  Damages, 

in  fact  the  fee  in  two-sixths  only  of  7th  ed.  230. 

the  premises,  and  a  life  estate  in  the  (y)  Lock  v.  Furze,  (1866)  L.  R.   1 

remainder,    it    was    held    that    the  C.  P.  441  ;  35  L.  J.  C.  P.  141,  in  the 

damages  were  to  be  assessed  upon  Exch.  Ch.  ;   see  comments  in  judg- 

the  principle  that  the  title  to  four-  vaenionFlureau-^.  Thornhill,  {1776)2 

Bucths  had  failed,  except  as  to  the  W.  Bl.  1078  ;  Hopkins  v.  Grazchrook, 

life  estate  of  the  vendor  therein,  the  (1826)  6  B.  &  C.  31  ;   Sikes  v.  Wild, 

value   of  which  must   therefore   be  (1863)  4  B.  &  S.  421 ;  30  L.  J.  Q.  B. 

deducted,    and  no   interest   allowed  325 ;   32  L.  J.  Q.  B.   375  ;   and  see 

during    the    existence    of    the    Kfe  now  Bain  v.  Fothergill,  (1874)  L.  R. 

estate.  7  H.  L.  158  ;  43  L.  J.  Ex.  243 ;  Bay 
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Chap.  XJII.        Where  tliere  lias  been  actual  eviction,  the  purchaser  may, 

— —  under  the  name  of  damages,  recover  interest  or  mesne  profits 

of ,  reco't^noSe  for  the  time  during  which  he  has  been  out  of  possession  (s)  ; 
S^evictSn!^  also  consequential  damages  (a).  Upon  the  same  principle, 
he  would  be  entitled  to  interest  upon  any  charge  on  the 
estate  which  he  has  been  compelled  to  satisfy:  it  seems, 
however,  to  be  doubtful  whether  he  could  recover  it  for  such 
period  as  he  had,  without  reasonable  excuse,  neglected  to  sue 
upon  the  covenant  {b). 


Moneys  paid 
by  way  of 
compromise, 
and  costs, 
when  re- 
coverable. 


So  if  he,  without  communicating  with  the  vendor,  com- 
promise an  adverse  claim  or  suit,  he  may  recover  the  amount 
paid  by  him,  and  his  costs  of  suit  as  between  attorney  and 
client,  subject  only  to  the  right  of  the  vendor  to  show,  either 
that  the  claim  was  wholly,  or  in  part,  unfounded,  or  that 
better  terms  might  have  been  procured  (c)  ;  and  it  seems 
that,  if  the  vendor,  upon  notice  given  to  him  of  a  suit  within 
the  terms  of  his  covenant  for  quiet  enjoyment,  refuse  to 
defend  it,  he  could  not,  as  against  the  purchaser,  dispute  the 
validity  of  the  claim  {(/)  :  it  does  not,  how^ever,  appear  that 
the  latter  could  safely  defend  an  action  without  giving  notice 
to  the  vendor  or  the  party  liable  upon  his  covenants  (e), 
and  obtaining  his  directions,  if  the  defence  is  apparently 
hopeless  (./')  ;  and  if  he  disregards  the  notice,  and  the  pur- 
chaser, acting  on  his  own  judgment,  defends  the  action  and 
has  to  pay  damages  and  costs,  the  latter  has  been  held  entitled 
to  recover  in  an  action  on  the  covenant  the  amount  so  paid, 
and  also  the  expenses  which  he  had  himself  incurred  in 
defending  the  action  {g). 


V.  SlnyUton,  1S99,  2  Ch.  320  ;  G8 
L.  J.  Ch.  593.  See  further  on  this 
subject,  iuf.  pp.  991  et  scq. 

(2)  King  V.  Jones,  (1814)  5  Taun. 
418  at  p.  422. 

(rt)  Grosvcnor  UotclCo.v.  Ilamilton, 
189i,  2  Q.  B.  83G;  G3  L.  J.  Q.  B. 
661. 

[b)  Anihrtm  v.  Arrowsmith,{\9>'i^) 
2  r.  &  D.  408. 

(c)  Smilh  V.  Compton,  (1832)  3  B. 
&  Ad.  407. 


{(l)  See  Diiffield  v.  5cott,  (1780)  3 
T.  R.  at  p.  377 ;  Sutton  v.  Baillie, 
(1891)  65  L.  T.  528. 

(e)  See  Smith  v.  Compton,  (1832)  3 
B.  &  Ad.  408  ;  Lewis  v.  Pcake,  (181G) 
7  Taun,  153 ;  and  see  Smith  v. 
Ihacll,  (1851)  6  Ex.  730;  20  L.  J. 
Ex.  377. 

(/)  See  Gilhtl  v.  Rlppon,  (1829)  1 
M.  &  M.  40G ;  Short  v.  Kallouai/, 
(1839)  11  A.  &  E.  28. 

(y)  Ralph  v.  Crouch,  (1867)  L.  R.  3 
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It  has  been  considered   doubtful  whether,  in   any  case,    Chap.  XIII. 
the  purchaser  could  recover  the  expenses  of  improvements. 


though  stated  as  special  damages  in  his  declaration  (A)  :  value  of  im- 
but  a  difference  has  been  taken  between  improvements,  con-  P^°^®°^®^  ^• 
sisting  in  additions  to  the  property, — c.g.^  expensive  buildings 
erected  upon  the  land, — and  mere  improvements  of  the 
land  itself  {i).  A  distinction  may  also,  it  is  conceived,  be 
made  between  the  amount  recoverable  in  an  action  on  the 
covenants  for  seisin  or  right  to  convey — which  in  their  terms 
refer  merely  to  things  as  existing  at  the  date  of  the  convey- 
ance, and  if  broken  at  all  are  broken  immediately — and  the 
amount  recoverable  in  an  action  on  tlie  covenant  for  quiet 
enjoyment,  which  is,  in  its  very  terms,  prospective  :  in  the 
latter  case,  it  seems  difficult  to  understand  why  the  full  value 
of  the  property  as  existing  at  the  time  of  the  breach  of 
covenant,  should  not  be  recoverable  ;  especially  when  (A-)  the 
property  has  been  professedly  bought  for  the  purpose  of 
being  improved  by  building  on  or  otherwise.  In  one  case,  it 
was  laid  down  that  the  measui-e  of  damages  in  the  event  of 
eviction  includes  the  amount  expended  in  converting  the  land 
to  the  purpose  for  which  it  was  bought ;  and  that  the  pur- 
chaser may  recover,  not  merely  the  value  of  the  land,  but 
also  the  amount  spent  in  the  erection  of  houses  subsequent  to 
his  conveyance  (/) . 

A  mortgagee  cannot,  in  Equity,  without  the  consent  of  the  Mortgagee 

cannot  release 
Ex.  44;    37  L.  J.  Ex.   8;   and  see       v.    Thames   Shipbidldiiiff    Co.,    (1868) 
cases  there  cited.  L.  E.  3  Q.  B.  181  ;  37  L.  J.  Q.  B. 

{h)  lewis   V.     CamjyhU,    (1819)    3  ^^• 
J.  B.  Mo.  35  ;  8  Taun.  715.  (^)  ^"""^  ^-  ^^P^''^'"^,  (1859)  27 

Beav.  565  ;    29  L.  J.  Ch.  93  ;    and 

(i)  See  3  J.  B.  Mo.  52,  54,  57;  and  ggg  and  consider  DucLworth\.  Ewart, 

see  Bunny  v.   Mopkinson,    (1859)   27  (i864)   10   Jur.  N.  S.  214,  and  the 

Beav.  565  ;  29  L.  J.  Ch.  93  ;  and  inf.  judgment  of  Blackburn,  J.  ;    Jio/ph 

P-  991-  V.  Crouch,  (1867)  L.  E.   3  Ex.  44  ; 

(k)  See  ITadlei/y.  Saxendale,  (1854)  37  L.  J.  Ex.  8,  where  the  grantee, 

9  Ex.  341,  354;  23  L.  J.  Ex.  179;  a  florist,  recovered  the  value   of  a 

and  see  Ilochstcr  v.  Be  Zatotcr,  (1853)  conservatory   -which   ho  had  built  ; 

2  E.  &  B.  678  ;  22  L.  J.  Q.  B.  455  ;  and  in  America  ;    Jfale  v.    Citi/   of 

Walker  Y.  Broadhurst,  {1853)  211,.  T.  New    Orleans,    18    Louisiana,    321, 

(0.  S.)  68;  Fletcherv.  Tai/leur,  {IS55)  -where  costs  of  paving  in  front  of 

17  C.  B.  21  ;  25  L.  J.  C.  P.  65  ;  Cori/  building  lots  -n-ere  recovered. 
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Chap.  XIII. 

Sect.  5. 

covenants  as 
against  naort- 
gagor. 
Formerly  no 
action  of  cove- 
nant against 
devisee. 


Alteration 
effected  hy 
1  AYill.  4, 
c.  47. 


Damages  for 
breach  of 
covenant, 
when  claim- 
able as  debt 
in  administra- 
tion suit. 


mortgagor,  release  covenants  for  title  entered  into  by  the 
vendor  from  wliom  the  mortgagor  purchased  {in). 

If  the  covenantor  died  before  the  16th  July,  1830,  when 
the  Debts  Eecovery  Act,  1830,  came  into  operation,  no  action 
for  a  breach  of  covenants  for  title,  or  of  any  other  covenant, 
would  lie  against  his  devisee  (n) ;  whether  the  breach  occurred 
before  (o)  or  after  the  decease  :  but  if  the  covenant  had  been 
for  payment  of  a  sum  by  way  of  Hquidated  damages,  and 
"  heu's  "  were  named  in  the  covenant,  the  devisee  would  have 
been  liable,  jointly  with  the  heir,  in  an  action  of  debt,  in 
respect  of  a  breach  occurring  in  the  lifetime  of  the  cove- 
nantor {]))  ;  though,  if  there  were  no  heir,  no  action  would 
have  lain  against  the  devisee  alone  (q).  The  heir,  if  named 
in  the  covenant,  is  liable  to  the  amount  of  descended  assets, 
whether  the  breach  occur  before  or  after  the  death  of  the 
covenantor  (r) . 

Under  the  Debts  Eecovery  Act,  1830  (s),  devisees  are,  to 
the  extent  of  the  devised  assets,  rendered  liable  to  be  sued 
upon  the  covenants  of  theii'  testators,  jointly  with  the  heir 
taking  assets  by  descent,  or  solely  if  there  be  no  such  heir. 

And  it  has  been  held  (/),  that  damages  upon  covenants  for 
title,  in  which  the  heir  was  named,  for  breaches  happening 
after  the  covenantor's  decease,  will,  even  as  against  the 
devisee,  be  considered  as  within  the  meaning  of  a  testamen- 
tary charge  of  dchfs  :  and  it  seems  that  a  claimant  for 
unliquidated  damages  in  respect  of  a  breach  of  covenant  may 
himself  institute  an  action  for  the  administration  of  the  cove- 


{,„]  T/ionitoi  V.  Coiai,  (1853)  3 
D.  M.  &  G.  293. 

(«)  Jnison  V.  Knubldj,  (1806)  7 
Ea.  128 ;  and  see  BMcs  v.  Ttroad- 
mcctd,  (1861)  7  Jur.  N.  S.  56;  30 
L.  J.  Ch.  208. 

(o)  S.  C. 

(p)  See  J(}ili»s  v.  Briaiit,  (1834) 
6  Si.  603,  607  ;  3  L.  J.  N.  S.  Ch. 
169  ;   Conpe  v.  CressiccU,  (1866)  2  Ch. 


112;  36  L.  J.  Ch.  114. 

{q)  EiDiting  v.  Sheldrdhc,  (1841)  9 
M.  &  W.  250. 

{>■)  See  Shep.  T.  177. 

(.v)  See  88.  2—4,  8  ;  Carson,  R.  P. 
Stats.  (1902)  p.  388  et  scq. 

it)  Morse  v.  Tuclccr,  (1846)  5  Ha. 
79;  15  L.J.N.  S.  Ch.  162;  Bcr- 
minyham  v.  liurkc,  (1845)  2  J.  &  L. 
699. 
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nantor's  estate  (ii)  ;  but  tlie  devisee,  or  (it  is  conceived)  the   Chap.  Xlll. 


heir,  in  an  administration  action,  is  not  bound  by  the  result 
of  proceedings  by  the  covenantee  against  the  personal  repre- 
sentatives of  the  covenantor ;  but  may  have  the  question  deter- 
mined in  an  action  to  which  he  is  himself  a  party  (.r)  :  nor 
can  interest  be  claimed  prior  to  the  amount  of  damages  being 
so  determined  :  but  where  devisees,  having  insisted  on  this 
right,  were  unsuccessful  in  the  action,  the  covenantee  was 
allowed  the  amount  of  the  damages  assessed  upon  the  trial, 
his  costs  of  defending  the  ejectment  upon  which  he  had  been 
evicted,  and  of  an  action  brought  by  him  against  the  personal 
representatives  of  the  covenantor,  and  by  the  result  of  which 
the  devisees  had  refused  to  be  bound,  of  the  action  to  which 
the  devisees  were  parties,  and  of  the  suit  in  Equity,  and  also 
interest  on  the  damages  and  costs,  to  be  computed  from  the 
time  when  the  amount  was  ascertained  and  judgment  entered 
up  in  the  action  against  the  devisees  (i/) . 

A  remainderman  has  no  equitable  claim  upon  damages  No  apportion- 
recovered  by  the  tenant  for  life  upon  breach  of  covenants  for  (jamao-es  in 
title  (z)  :  as  he  himself  can  bring  an  action  for  the  injui-y  (if  ^''^'•y^^  of  re- 

^  -^  '  ^  _  J      ./    \      mamaerman. 

any)  sustained  by  him  as  owner  of  the  reversion. 

A  vendor  selling,  at  a  great  undervalue,  an  estate  with  a  Covenants 
title  which  proved  bad,  has  been  relieved  in  Equity  against  gta^nst  in 
an  action  on  the  covenants  for  title,  upon  the  terms  of  his  Equity, 
refunding  the  price  and  interest  and  being  charged  with  the 
mesne  profits  {a)  ;  but  the  contract  is  described  as  a  "  catching 
bargain  "  on  the  part  of  the  pmx-haser ;  and  it  is  conceived 
that  no  such  relief  would  be  afforded  where  the  lowness  of 
price  could  be  referred  to  the  known  state  of  the  title. 

Where  a  bill  was  filed  to  set  aside  a  conveyance  as  fraudu-  Conveyance 

cpf  nsKiG  for 

lent,  and  the  defendant,  pendente  lite,  sold  parts  of  the  estate  fraud,  on 

{>i)  Burch  V.  Coney,  (1850)  14  Jur.  560. 
1009.  {y)  Morse  v.  TncJcer,  sup. 

{x)  Morse  v.  Tucker,  sup.  ;  and  see  (r)  A'^oble  v.  Ctiss,  (1828)  2  Si.  343. 

Cox  V.  Xiny,   (1846)    9   Beav.  530  ;  (ff)  ZoucJi  v.  StcaUie,  (1685)  1  Vera. 

Norman    v.   Stiby,    (1846)    9    Bear.  320. 
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what  terms 
as  against 
innocent  sub 
purchaser. 


Chap.  XIII.  to  parties  wlio  liad  no  notice  of  the  fraud,  and  died,  and  a 
supplemental  bill  was  filed  against  bis  representatives  and 
the  purchasers ;  the  latter,  being  evicted,  were  held  entitled 
in  the  suit  to  repayment  of  the  purchase-money  by  his  repre- 
sentatives ;  and,  as  against  the  plaintiff,  to  an  allowance  for 
lasting  repairs  and  substantial  improvements  {h) . 

Purchaser's  The  rights  arising  under  a  vendor's  covenants  (other  than 

vendOT'^^cOTe-  covcnants  for  title),  appear  to  be  subject  to  the  same  rules 
nants  other      j^g  j^j^yg  heevL  already  considered  with  reference  to  a  pur- 

than  for  title.  "^ 

chaser's  covenants  (c). 

Need  not  Where  the  conveyance  contains  covenants  by  the  purchaser, 

conveyance      ^^is  nou-exccution  of  the  deed  is  not  a  defence  to  an  action  by 
before  suing,    j^-j^  f^p  breach  of  the  vendor's  covenants  {d). 


Section  6. 


Fraudulent 
misrepresen- 
tation is 
ground  for 
rescission 
after  com- 
pletion. 


(6.)  Purchaser^  remedy  under  special  circumstances, 
in  resjjccf  of  defects. 

Misrepresentation,  under  such  circumstances  as  would  sus- 
tain an  action  of  deceit,  affords  ground  for  setting  aside  a 
purchase  after  completion  {e) ;  nor,  in  the  case  of  want  of 
title,  need  the  purchaser  wait  until  eviction,  but  he  may,  at 
once,  claim  to  have  the  conveyance  set  aside  (/) ;  and  he 
should  be  prompt  in  applying  to  the  Court  {g) . 


(h)  TreveJyan  v.  White,  (1839)  1 
Beav.  688. 

[c)  See  sup.,  sect.  4,  and  authorities 
cited;  and  see  Brewster  v.  Kit  chin, 
(1698)  Raym.  317,  322;  and  (1698) 
6  Mod.  369 ;  and  Uohnes  v.  Bucldoj, 
(1691)  1  Eq.  Ca.  Ab.  27  ;  and  the 
remarks  on  these  decisions  in  1  Sm. 
L.  C.  nth  ed.  79  et  seq. 

{d)  See  Morgan  v.  Tile,  (1854)  14 
C.  B.  473  ;  23  L.  J.  C.  P.  64  ;  Xorth- 
ampton  Gas  Co.  v.  Farnell,  (1855)  15 
C.  B.  630;  24  L.  J.  C.  P.  60. 

[f)  Edwards  V.  M'Leay,  (1815)  G. 
Coop.  308,  312;  (1818)  2  Sw.  287; 
Bcrrij  V.  Armistead,  (1836)  2  Kc. 
221  ;  5  L.  J.  N.  S.  Ch.  370  ;  Lovellv. 
Hicks,  (1836)  2  Y.  &  C.  46  ;  5  L.  J. 


N.  S.  Ex.  Eq.  101  ;  Roddy  v.  Wil- 
liams, (1845)  3  J.  &  L.  1 ;  see  Jillard 
V.  Edgar,  (1849)  3  De  G.  &  S.  at 
p.  507;  Money  v.  Jorden,  (1852)  2 
D.  M.  &  G.  318 ;  21  L.  J.  Ch.  893  ; 
rev.  (1854)  5  H.  L.  C.  185 ;  23  L.  J. 
Ch.  865;  Eutton  v.  liosseier,  (1855)  7 
D.  M.  &  G.  9  ;  24  L.  J.  Ch.  106. 
Generally  as  to  what  is  sufficient  to 
sustain  an  action  of  deceit,  see  Berry 
T.  Beeli,  (1889)  14  A.  C.  337;  58 
L.  J.  Ch.  864  ;  and  sup.  p.  112. 

(/)  Edwards  v.  M^Lcay,  sup.,  at 
p.  318. 

(g)  Slip.,  p.  51 ;  R.  P.  Lira.  Act, 
1833,  8.  24;  Carson,  R.  P.  Stats. 
(1902),  p.  159  ;  and  see  Jennings  v. 
Broiighton,  (1854)  5  D.  M.  &  G.  126 ; 
23  L.  J.  Ch.  999. 


RIGHTS  OF  VENDOR  AND  PURCHASER. 


807 


A  fraudulent   concealment,   hj   the   vendor,  of   a  mate-    ^^gP^^-^g"^' 

rial   fact   which  the   purchaser  has  no  sufficient  means  of  ^^^ 

discovering  {//),  may  entitle  the  purchaser  to  relief  (/).  Thus,  fraudulent 
where  a  purchaser  in  possession  -was  fraudulently  induced  by 
the  vendor  and  his  solicitor,  in  the  absence  of  his  own  pro- 
fessional adviser,  to  pay  the  purchase-money  and  execute 
covenants  for  the  production  of  title  deeds,  while  the  title  to 
part  of  the  property  was  under  investigation  with  reference 
to  a  known  defect,  he  was  held  entitled  to  rescind  the  contract, 
to  recover  his  purchase-money,  with  his  costs,  charges,  and 
expenses,  and  to  have  the  deeds  of  covenant  delivered  up  to 
be  cancelled  (A-). 

A  distinction  must  be  carefully  drawn  between  the  ordinary  Distinction 

•^  1     •  J    between  res- 

right  to  rescind  an  executory  contract  before  completion,  and  cission  before, 

the  right  to  have  the  transaction  set  aside  after  completion,  j^^^jg  ^fter" 
In  order  to  obtain  rescission  of  an  executory  contract,  it  is  completion. 
only  necessary  in  Equity  to  prove  that  there  was  misrepre- 
sentation ;  however  honestly  the  misrepresentation  may  have 
been  made,  however  free  from  blame  the  person  who  made 
it,  the  contract  having  been  obtained  by  misrepresentation 
cannot  stand  (/) .  At  Common  Law  the  rule  was  not  quite 
so  wdde ;  but  even  at  Common  Law  a  contract  could  be  re- 
scinded for  misrepresentation,  though  it  could  not  be  shown 
that  the  person  making  it  knew  the  representation  to  be  false; 
but,  it  seems,  the  statement  must  have  been  made  recklessly, 
and  without  care  whether  it  was  true  or  false,  and  not  with 
the  belief  that  it  was  true  {i)i). 

(A)  Conyhcare    v.    Xeiv    Brunsicick  judgment  in  Small  v.  Attivood,  (1832) 

R,  Co.,  (1860)  1  D.  F.  &  J.  578  ;   29  You.  407,  455  ;  (1838)  G  Q.  &  F.  232. 

L.  J.  Ch.  435  ;   but  see  9  H.  L.  Cas.  (A)  Berry  v.  Armktcad,    (1836)    2 

711  ;  31  L.  J.  Ch.  297  ;  Keiv  JBruns-  Ke.  221  ;  5  L.  J.  N.  S.  Ch.  370. 

wick  R.  Co.  V.  Muggeridgc,   (1860)   1  [1]  Per  Lord  Herschell  in  Dtrry  v. 

Dr.  &  S.  363;    30  L.  J.   Ch.   242;  Pcclc,  (1889)   14  A.  C.  337,  359;  58 

Aliter,  if  the  defect  is  patent ;  sup.  L.  J.  Ch.  864  ;    judgment  of  Lord 

p.  99  ;  andseeZoKVifte  V.  Zrtwe;,  (1789)  Cairns  in  Reese  River  Mining  Co.  v. 

2  Cox,  363.  Smith,  (1870)  L.  R.  4  H.  L.  64  ;    39 

(i)  Edwards  v.  M'Zeay,  (1815)  G.  L.  J.  Ch.  849  ;    Redgrave  v.  mird, 

Coop.  308,   312;    RarJy   v.    Garrett,  (1881)  20  Ch.  D.  1,  12;  51  L.  J.  Ch. 

(1829)  4  Man.  &  R.  687,  690  ;  8  L.  J.  113. 

(0.  S.)  K.  B.  76  ;  and  see  Gibson  v.  {m)  Per  Jessel,  M.  R.,  in  Redgrave 

D'Este,  2  Y.  &  C.  C.  C.  577  ;  and  the  v.  Hiird,  sup. 
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Chap.  XIII.        The  principle  of  innocent  misrepresentation  being  a  ground 

Sect.  6.  ...  PIT  Til 
-_ for  rescission  is,  as  appears  from  the  above  passage,  apphcable 

"Whst  is 

sufficient  to  only  to  executory  contracts ;  and  a  Court  of  Equity  would 
purchase  after  ^^^  ^^^J  refuse  its  discretionary  remedy  of  specific  perf orm- 
completion—    ancc,   but   would   ffo   further   and   restrain   a  vendor   from 

iraudulent  °  _  ^ 

misrepresen-  asserting  his  legal  right  to  claim  damages  in  a  Court  of 
Law,  on  the  ground  that  it  was  unconscientious  in  him  to  do 
so.  But  the  principle  could  not  be  extended  to  the  taking 
away  after  completion  the  price  of  the  property,  which  at  Law 
had  become  absolutely  the  vendor's,  without  advancing  the 
interference  of  the  Court  of  Equity  further  than  has  yet 
been  authorized  by  judicial  decision.  In  other  words,  mis- 
representation is  no  ground  for  setting  aside  an  executed 
contract,  unless  such  misrepresentation  would  be  not  only 
sufficient  to  afford  ground  in  Equity  for  rescission  of  an 
executory  contract,  but  also  is  deceitful  in  contemplation  of 
a  Court  of  Law(;/),  or,  as  Lord  Selborne  stated  it,  "unless 
there  is  fraud  or  misrepresentation  amounting  to  fraud"  (o). 


Mutual 
mistake. 


General 
doctrine  as 
to  how  far 


Mutual  mistake  may  be  a  good  ground  for  rescission  after 
conveyance,  though  there  is  neither  fraud  nor  a  total  failure 
of  consideration :  but  it  seems  that  it  will  require  a  very 
strong  case  to  induce  the  Court  to  exercise  its  jurisdiction  on 
this  ground  (j;)  :  such  mistake  must  be  one  relating  to  the 
substance  of  what  was  purchased  {q). 

The  general  doctrine  as  to  the  responsibility  of  a  vendor 
for  the    acts   of    an    agent,  whom   he   has  either  expressly 


[n)  Wilde  V.  Gibson,  (1848)  1 
H.  L.  C.  605,  reversing  Knight- 
Bruce,  V.-C,  (1843)  2  Y.  &  C.  C.  C. 
642,  and  following  Edirards  v. 
M'Lcay,  (1818)  2  Sw.  287,  and 
Legqc  V.  Croker,  (1811)  1  B.  &  B. 
606;  ITart  v.  Sivainr,  (1877)  7  Ch.  D. 
42;  47  L.  J.  Ch.  5;  Jh-ett  v.  Cloivsn; 
(1880)  5  C.  P.  D.  376  ;  Broivnlie  v. 
Campbell,  (1880)  5  A.  C.  925  ;  Jolife 
V.  Bain;  (1883)  11  Q.  B.  D.  255; 
52  L.  J.  Q.  B.  609.  See  also  Soprr 
y.  Arnold,  (1887)  37  Ch.  D.  9G,  102; 
(1889)  14  A.  C.  429  ;  59  L.  J.  Ch. 
214;  Demi  v.  Peek,  (1889)  14  A.  C. 
337  ;  58  L.  J.  Ch.  864  ;  Lagtoias 
Nitrate  v.  Lagunan  Sundicate,  1890, 
2  Ch.  392  ;  68  L.  J.  Ch.  C99  ;  May 


V.  Piatt,  1900,  1  Ch.  610,  023;  69 
L.  J.  Ch.  357  ;  Scott  v.  Cuuho),,  1903, 
2  Ch.  249  ;  72  L.  J.  Ch.  600.  The 
case  of  Phelps  v.  White,  (1881)  7 
L.  R.  Ir.  160,  so  far  as  inconsistent 
with  this  doctrine,  cannot,  it  is  sub- 
mitted, be  upheld. 

((/)  Broxcnlie  v.  Campbill,  sup.  at 
p.  937. 

{p)  Peboihnm  V.  Satcbridyr,  1901, 
2  Ch.  98  ;  70  L.  J.  Ch.  525  ;  Scott  v. 
Coitho)),  Slip. 

{(j)  lb.;  Re  Ti/rell,  (1900)  82  L.  T. 
675,  where  the  discovery  of  a  rever- 
sionary lease  was  held  not  a  good 
ground  for  rescission,  tliough  known 
to  neither  party  at  completion. 
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authorized,  or,  by  his  conduct,  adopted,  is  well  established;    Chap.  XIII. 
but  it  is  extremely  difficult  to  define  what  sort  or  degree  of 


PI  L        m         j.'j.i      J.1       vendor  is 

misrepresentation  on  the  part  oi  the  agent  will  entitle  the  responsible 
purchaser  to  set  aside  a  purchase  which  has  been  completed  °^  *^^^  • 
by  conveyance  and  by  payment  of  the  purchase-money.  We 
have  already  (/•)  referred  to  this  subject  in  treating  of  the 
relative  duties  of  vendors  and  purchasers  before  entering  into 
an  agreement  for  sale  ;  and  we  shall  again  refer  to  it  more 
fully  in  treating  of  the  grounds  of  defence  to  a  suit  for 
specific  performance. 

Where  a  public  way  over  the  estate  had  been  so  blocked  up,  Cases  in  which 
under  a  mere  temporary  arrangement,  that  it  could  not  be  ^^^^^  com-' 
discovered  by  the  purchaser,  and  the  vendor's  solicitor  (the  F^^^^^^Sj^^ 
vendor  herself  having  no  personal  knowledge   of   its  exist-  responsible, 
ence)  omitted  to  disclose  the  same,  or  to  produce  the  deed 
establishing   it ;    but    not,  as    the  Court  considered,   "  with 
any   intention   to    do     or    sanction   anything    he    thought 
wrong;"  and  the  conditions  of  sale  required  the  purchaser 
to  build  a  wall  which  in  fact  interfered  with  such  right  of 
way, — it  was  held,  that  this  was  such  implied  fraud  in  the 
vendor  as  enabled  the  Court   to  decree  a   reconveyance  (s). 
The  bill,  however,  which  rested  the  purchaser's  case  upon 
the  ground  of  personal  fraud,  was,  on  appeal,  dismissed  by 
the  Lords  (/)  ;  they  being  of  opinion  that  the  vendor  had  no 
actual  knowledge  of  the  circumstances,  and  that  the  agent's 
knowledge   could    not    sustain  a  charge    of   personal  fraud 
against  the  principal ;  and  that  the  plaintiff,  putting  his  case 
on  the  ground  of  personal  fraud,  could  not  rest  it  on  any 
other  ground  :    and  Lord  Cottenham  cited,  and  seemed  to 
approve  of,  a  case  (?/),  where  a  lessor  having  informed  his  Purchaser 
intended  lessee   (in  answer  to  an  inquiry  on  the  point) ,  that  ™|if ^f ^7- 
no  public   right   of   way  existed    over  the  estate,  a  bill  to  representa- 

^  °  "^  '  tion,  semble. 

(r)  Sup.  p.  100.  in  Sug.  H.  L.  ;   also  V.-C.  Wood's 

{s)  Gibson  V.  D'Este,  (1843)  2  Y.  ^^^^'^^^  ^  ^"'•'-  ^-  J^^'^^h  (1855)  1 

&.  C   C   C   542  ■^"  ^  '^ '  ^^"^  '  ^^^  Brett  v.  Clowser, 

(1880)  5  C.  P.  D.  376. 
(0    Wilde  V.    Gibson,   (1848)  1  H.  («)  Legge  v,    Croker,   (1811)    1    B. 

L.  C.  605.     See  remarks  on  the  case  &  B.  506. 
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Chap.  XIII.    rescind  the  executed  lease,  on  the  ground  of  the  ascertained 

existence  of  such  right  of  way,  was  dismissed,  there  having 

been  no  wilful  misrepresentation. 

In  the  first  of  the  above  cases  (?«),  the  misrepresentation 
evidently  resulted  from  mere  carelessness  in  not  ascertaining 
whether  certain  mark-stones  denoted  the  centre  or  the  side  of 
the  way;  and,  of  the  other  (j^),  that  the  lessor  had  grounds 
for  believing  his  statement  to  be  correct.  In  each  case  the 
misrepresentation,  if  discovered  in  time,  would  probably  have 
been  a  sufficient  reason  for  refusing  to  complete  the  contract. 
But,  as  observed  by  Lord  Cottenham  {>/),  there  is  a  marked 
distinction  made  by  Courts  of  Equity  between  what  is 
necessary  to  resist  a  suit  for  specific  performance  of  a  con- 
tract, and  what  is  necessary  to  support  a  suit  to  set  aside  a 
Principal  deed  executed  and  an  arrangement  completed.  It  seems 
fraud  of  ao-ent.  ^^^^j  ^^  ^^ch  cases  the  principal  would,  as  a  general  rule,  be 
bound  by  the  fraud  of  the  agent  {z)  ;  but  not  by  his  mere 
non- communication  of  his  constructive  knowledge,  or  of 
knowledge  acquired  by  him  otherwise  than  as  agent  (a) . 

Case  of  mis-  Nor,  it  is  conceived,  will  a  misrepresentation  of  the  agent, 
agen™  madJ  made  in  good  faith  and  in  ignorance  of  the  true  facts,  entitle 
in  good  faith,  g^  purchaser  to  have  his  money  returned  after  conveyance  : 
though,  as  we  have  already  seen  {h),  the  innocent  misstate- 
ment by  an  agent  upon  a  material  point,  e.g.,  the  existence 
of  a  nuisance,  unknown  to  himself,  but  known  to  his  prin- 
cipal— or  even,  it  is  conceived,  if  unknown  to  the  principal — 
or  an  assertion  made  in  good  faith  of  the  existence  of  a  right 

{h)  Gibson  \.  B'Este,  [ISiS)  2  Y.  &  L.  J.  Ch.   435;    National  Exchange 

C.  C.  C.  542.  Co.  V.  Drew,   (1855)   2  Macq.    103  ; 

{x)  LeggeY.  Croher,  .lup.  Barry  v.   Croskey,  (1861)  2  J.   &  H. 

[y)    Tigers  v.  Pike,  (1842)  8  C.  &r.  1  ;  Lttdgatcr  v.  Love,  (1881)  44  L.  T, 

at  p.  645.  694.     As  to  corporations,  see  Ranger 

[z)  SceperLordCampbeUin  Wilde  v.  G.  W.  Ji.  Co.,  (1854)  5  H.  L.  C. 

V.Gibson,  (1848)  1  H.  L.  C.  at  p.  615;  at  p.  86. 

JTilson  V.  Fuller,  (1842)  3  Q.  B.  58  ;  («)    mide  v.   Gibson,   (1848)    1  H. 

Sug.  Mthcd.248;   Cornfootw.  Fowke,  L.    C.    605;     and    see    Ahanhy  v. 

(1840)  6  M.  &  W.  358 ;    sup.  p.  100  Kinnaird,  (1849)  2  M.  &  G.  1,  6. 
et  scq. ;    Conybeare  y.  Ifew  Bnaistvick  {b)  Sup.  p.   100,  and   cases   there 

Ji.  Co.,  (1860)  1  D.  F.  &  J.  678  ;  29  cited. 
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of  way,  without  the  authority  of  the  vendor  (c) ,  may  he  a  good    Chap.  XIII. 

defence  to  a  suit  for  specific  performance  of  the  contract,  or  ^ 

a   good  ground   for  rescission  of  it,  so  long  as  it  remains 
executory. 

A  purchaser  after  completion  could  not,  in  the  absence  of  Excessive 

DricG  no 

fraud,  obtain  relief  on  the  ground  of  the  price  having  been  ground  for 
unreasonable  (d). 

"Where  a  reconveyance  is  decreed,  the  purchaser  wiU  be  Terms  on 

which  pur- 
credited,  in  addition  to  his  purchase-money,  not  only  with  chaser  is 

necessary  outgoings  in  respect  of  the  estate,  but  also  with  the  Equity, 
amount  of  repairs  and  improvements,  if  executed  before  the 
discovery  of  the  defect  in  title,  and  if  their  repayment  is 
specially  claimed  {e)  :  and,  probably,  of  necessary  repairs 
executed  during  or  pending  litigation,  if  specially  prayed  (/'). 
He  will  also  be  allowed  his  costs  of  the  purchase  and  con- 
veyance (g),  and  interest  upon  all  these  several  sums  at  the 
rate  of  4/.  {h)  per  coif,  from  the  times  of  theu*  respective  pay- 
ments or  expenditure  ;  and  will  be  debited  with  such  rents 
and  profits  as  he  has,  or  without  wilful  default  (/)  might  have, 
received;  and  with  an  occupation  rent  in  respect  of  any 
part  of  the  estate  which  has  been  in  his  own  possession  (/.•) . 
Where  a  purchase  was  set  aside  for  fraud  on  the  part  of  the 
purchaser,  and  the  rents  exceeded  the  interest  of  the  pur- 
chase-money, annual  rests  were  directed  until  the  principal 


(r)  Brett   v.    Clowser,   (1880)    5   C.  {k)  See  Gibson  v.  D'Este,  (1843)  2 

P.  D.  376.  Y.  &  C.  C.  C.  581  ;  Bloomer  v.  Spittle, 

{(l)  See  Attwood  v.  Small,  (1838)  6  (1872)  13  Eq.  427. 

C.  &  F.  232 ;   Pike  v.  Vigers,  (1839)  (i)  See   the   decrees  in    Gibson   v. 

2  D.  &  Wal.  1,  252 ;   CochelU.  Taylor,  B'Este,  sup.  ;   Wilde  v.  Gibson,  (1848) 

(1852)15Beav.  103;  Re  Evans,  {l^Q^i)  1    H.   L.    C.    636;    and  Murraij  v. 

38  Sol.  J.  546.  Palmer,  (1805)  2  Sch.  &  L.  474,  490  ; 

(e)  See  Edwards  v.  M'Leay,  (1818)  hui  see,  contra,  the  judgment,  ib.  489; 

2  Sw.  289  ;  Sart  v.  Sicaine,  (1877)  7  and  see  Summers  v.  Griffiths,   (1866) 

Ch,  D.  42  ;  47  L.  J,  Ch.  5 ;  and  see  35  Beav.  27 ;  Prees  v.  Coke,  (1871)  6 

Seton,  6th  ed.  2306.  Ch.    645,   where   a  direction    as  to 

(/)  See  Sug.  14th  ed.  254.  annual  rests  was  on  appeal  struck 

{g)  Edwards  v.  M'Leay,  sup.     See  out  of  the  decree, 

the  decree.  {k)  See  Gibson  v.  IPEste,  sup. 

3g2 
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Chap.  XIII.    should  he  liquidated  (/)  :  but  a  special  case  must  be  sbown  to 
— —  warrant  such  a  direction  (/>/). 

Allowed  to  In  one  case  the  purchaser,  obtaining  a  decree  for  rescinding 

chase-money,   a  purchase  on  the  ground  of  fraud,  was  allowed  to  follow  the 
*^'"* '"'  stock   in  which  part  of  the  purchase-money  had  been  in- 

vested (ii)  ;  but  the  decree  rescinding  the  purchase  was  sub- 
sequently reversed ;  and  it  became  unnecessary  to  prosecute 
an  appeal  which  had  been  lodged  to  the  House  of  Lords. 
Lord  St.  Leonards  remarks  that  this  is  the  only  case  in  which 
Equity  has,  under  such  circumstances,  followed  the  purchase- 
money,  and  that  the  order,  on  appeal,  could  hardly  have  been 
maintained  (o) . 


Bill  for  com- 
pensation not 
attainable. 


A  claim  after  conveyance,  simply  for  compensation  in 
respect  of  defects  in  the  estate,  will  be  dismissed  in  the 
absence  of  an  express  condition  for  compensation  ( j?) ; 
though  such  defects,  accompanied  by  fraudulent  misrepre- 
sentation or  concealment,  may  be  a  ground  for  rescinding 
the  executed  contract. 

Effect  of  con-       While  the  contract  is  still  executory,  and  rescission  upon 
compensation    Ordinary  equitable  grounds   is   therefore   still  possible,  the 

after  com- 


pletion. 


common  condition  for  compensation  appears  simply  to  provide 
an  additional  remedy,  alternative  to  that  of  rescission.  But 
rescission  may  become  impossible,  either  by  the  contract 
having  been  executed  {q),  or  by  the  purchaser  having  other- 
wise affirmed  the  contract.  In  such  cases  it  is  a  question  of 
intention  whether  the  remedy  by  way  of  compensation  for 
the  error,  misstatement  or  omission  remains,  though  the  other 
remedy  has  become  impossible.  It  is  true  that  where  parties 
enter  into  a  preliminary  contract,  which  is  afterwards  to  bo 
carried  out  by  a  deed,  the  contract  becomes  extinguished  in 


{l)  Donovan  v.  Fricker,  (1821)  Jac. 
165. 

(/«)  See  Neesom  v.  Clarkson,  (1840) 
4  Ha.  97  ;  Pnes  v.  Coke,  (1871)  6  Ch. 
645,  651. 

(m)  Attwood  V.  Small,  (1838)  6  C. 
&  F.  232  ;  Ernest  t.  Croysdill,  (1860) 
2D.  F.  &  J.  175,  at  pp.  188,  197. 


(o)  Sug.  14th  ed.  256. 

{p)  Xcwham  v.  May,  (1824)  13  Pr. 
749  ;  Leuty  v.  Ilillas,  (1858)  2  D.  & 
J.  110  ;  27  L.  J.  Ch.  634  ;  Clayton  v. 
Leech,  (1889)  41  Ch.  D.  103  ;  61  L.  T. 
69;  Dehnham  v.  Sauhridye,  1901,  2 
Ch.  98,  108  ;  70  L.  J.  Ch.  525. 

(?)  Sup-  P-  808. 
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the  deed  wlien  it  is  executed,  and  can  no  longer  be  looked  at   Chap.  XIII. 

°  Sect.  6. 

for  any  purpose.     But  the  ordinary  contract  for  compensa 

tion  is  construed  not  as  one  which  is  intended  to  be  carried 
out  by  the  deed  of  conveyance,  but  as  continuing  to  exist 
outside  it ;  and  it  may  therefore  be  enforced  after  the  con- 
veyance has  been  executed  (r).  The  condition  is  not,  how- 
ever, intended  to  apply  to  the  case  of  a  defect  of  title,  but 
only  to  an  error  or  misstatement  in  the  description  of  the 
subject-matter  of  the  sale,  such  as  an  error  in  the  quantity, 
nature,  tenure  or  amount  of  the  vendor's  interest.  Thus, 
where,  after  completion  of  a  sale  by  the  Court,  it  was  found 
that  some  of  the  dwelling  rooms  over  a  cellar  beneath  the 
property  belonged  to  a  third  party,  the  purchaser's  claim  for 
compensation  was  refused  (s)  ;  so,  w^here  the  property  sold  as 
freehold  turned  out  to  be  a  life  estate  only  {t).  If  the 
purchaser  knows  of  a  defect  before  completion,  it  seems  that 
he  cannot  take  advantage  of  the  condition  after  completion. 

It  is  conceived  that  as  the  cause  of  action  arises  at  the  date  Remedy  on 
of  the  contract  for  purchase,  the  remedy  will  be  barred  after  barredtb: 
six  years,  w^here  that  contract  is  not  under  seal.  c^ntract*^^ 

A  purchaser  may,  after  conveyance,  bring  an  action  for  Action  for 
damages  for  a  fraudulent  misrepresentation  of  the  property  (u)  ° 

(r)  Cann  v.  C,  (1830)  3  Si.  447  ;  money  to  the  purchaser  after  com- 
ics V.  Hchham,  (1866)   L.  R.  2  Ex.  pletion. 

72  ;  36  L.  J.  Ex.  20  ;  Re  Turner  and  (.v)  Bihcnluun  v.  Saivlridge,  sup. 
Sl-elton,  (1879)  13  Ch.  D.  130;  49  {()  Ex  p.  Riches,  ciiedi  in  Bebenham 
L.  J.  Ch.  114;  Palmer  v.  Johnson,  v.  Sawbridge,  sup.,  at  p.  151. 
(1884)  13  Q.  B.  D.  351  ;  Fhelps  v.  (^«)  BobellY.  Stevens,  (1825)  3  B.  & 
White,  (1881)  7  L.  R.  Ir.  160  ;  Fleicitt  C.  623  ;  3  L.  J.  Q.  B.  89  ;  Mummery 
V.  WalJcer,  (1885)  33  W.  R.  894  ;  Man-  v.  Paul,  (1845)  1  C.  B.  316  ;  Gerhard 
son  V.  Thacker,  (1878)  7  Ch.  D.  620;  v.  Bates,  (1853)  2  E.  &  B.  476  ;  22 
47  L.  J.  Ch.  312  ;  Beslcyy.  B.,  (1878)  L.  J.  Q.  B.  364  ;  Fuller  v.  Wilson, 
9  Ch.  D.  103;  Allen  v.  Richardson,  (1842)  3  Q.  B.  58,  68  ;  though  made 
(1879)  13  Ch.  D.  524  ;  Clayton  v.  by  an  agent,  S.  C.  ;  Wanton  v.  Cop- 
Leech,  (1889)  41  Ch.  D.  103;  61  pard,  1899,  1  Ch.  92;  68  L.  J.  Ch. 
L.  T.  69  ;  Cobbett  v.  LocJce  King,  8  ;  but  see  contra.  Lord  Campbell's 
(1900)  16  T.  L.  R.  379  ;  Bebenham  v.  dictum,  (1848)  1  H.  L.  C.  615,  as  to 
Salt-bridge,  \%Q\,  2  Ch.  98  ;  70  L.  J.  the  distinction  in  this  respect  between 
Ch.  525.  See  ^osfwi  V.  ^.,(1903)  73  actions  on  the  contract  and  on  the 
L.  J.  K.  B.  17,  as  to  collateral  agree-  case  ;  Brounlie  v.  Campbell,  (1880)  5 
ment  by  third  party  to  pay  purchase-  A.  C.  925,  919. 
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Sect.  6. 


hut  to  a  person  in  treaty  for  the  property,  and  who  com- 
municates it  to  the  purchaser  (x)  :  or  may  recover  the  pur- 
chaFo-money,  if  the  circumstances  of  the  case  entitle  him  to 
set  aside  the  transaction  (y)  ;  he  may  also  recover  damages 
for  breach  of  an  agreement  which  is  in  fact  collateral,  c.r/., 
where  the  vendor  on  a  sale  agreed  to  execute  certain  fixtures, 
&c.  (s). 

Section  7.         (7.)  Furchciser's  right  to  pay  of  incumhmnces  out  of  loqxnd 

purchase-money. 
How  far  a  ^  payment  made  by  the  purchaser  to  an  incimibrancer  on 

purchaser  can,  "  ^  •       -,•     ^  p    ii        •  i_ 

after  convey-  the  estate  is  j;r/;;m  facie  m  chscharge  o±  the  incumbrance, 
Smbrances  although  the  latter  may  have  other  claims  on  the  pui'chaser  {a). 
out  of  unpaid  ^^gj.  ^ho  conveyance  has  been  executed,  the  purchaser 
money.  may  {b)  discharge  out  of  any  purchase-money  which  remains 

unpaid,  (though  secured,)  any  incumbrances  which  either 
have  been  created  by  the  vendor  himself,  or  are  covered  by 
his  covenants  for  title  (c)  :  but  not  incumbrances  paramount 
to  his  title,  and  not  covered  by  his  covenants  {cl)  :  and  this 
right,  it  is  conceived,  would  not,  where  security  has  been 
given  for  the  purchase-money,  prevail  as  against  an  assignee 
for  valuable  consideration  and  without  notice,  and  who,  pre- 
viously to  taking  the  assignment,  had  ascertained  from  the 
purchaser  the  existence  of  the  debt ;  otherwise,  no  one  could 
safely  take  a  transfer  of  a  mortgage  by  a  purchaser  to  a 
vendor  for  securing  part  of  the  purchase-money.  The  case 
seems  to  be  within  the  principle  of  one  where  it  was  decided 
that,  where  a  tenant  for  life  with  power  of  sale  had  sold  an 

(z)  PiVwwe  V.  ifoof/,  (1838)  5  Bing.  468;   Ileyward  v.  Lomax,  (1681)  ib. 

N.  C.  97  ;  8  L.  J.  C.  P.  11  ;  and  see  24 ;   Smith  v.  S.,  (1815)  9  Beav.  80  ; 

Zanf/ridf/e  v.  Zevt/,  (1837)  2  M.  &  "W.  PetersY.  Anderson,  (1814)  5  Tau.  596. 

619,  532;  6  L.  J.  Ex.  137.  (*)    See     Maymrd's     ca^c,    (1676) 

(y)  Early  v.  Garrett,  4  Man.  &  R.  Freem.  1 ;  Anon.,  ib.  106. 

687;   8  L.J.  K.  B.    76;   cf.  Leben-  {c)  Sug.  14th  cd.  548;   TourviUc\. 

ham  V.  Sawbridge,  sup.  Naish,  (1734)  3  P.  W.  307. 

(z)  Saunders  v.  Cockrill,  (1902)  87  {d)   Thomas  v.  Poucll,  (1794)  2  Cox, 

L,  T.  30.  394;     Vane  v.  Lord  Barnard,  (1708) 

(a)  Brett  v.  Marsh.  (1687)  1  Vem.  GUb.  R.  6. 
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'  oect.  7. 

and  the  money  had  been  paid  to  the  trustees  of  the  settlement  ■ 

and  invested,  the  purchaser,  on  discovering  the  existence  of 
incumbrances,  had  no  claim  upon  the  vendor's  life-interest 
in  the  money  as  against  an  annuitant,  to  whom,  for  valuable 
consideration,  and  without  notice  of  the  fraud  committed  by 
the  vendor,  the  trustees  of  the  stock  had,  at  the  vendor's 
request,  given  an  irrevocable  power  of  attorney  to  receive  the 
dividends  {r)  :  and  Lord  Thurlow,  on  appeal,  intimated  an 
opinion,  (which,  however,  was  extra-judicial,)  that  (irre- 
spectively of  the  claim  of  the  annuitant)  the  purchaser  could 
not  have  followed  the  money  when  deposited  with  the 
trustees.  The  case  is  cited  by  Lord  St.  Leonards  as  an 
authority  for  the  proposition  that,  notwithstanding  incum- 
brances have  been  fraudulently  concealed,  "the  purchaser 
has  no  lien  on  the  purchase-money  after  it  is  appropriated  by 
the  vendor"  (,/'). 

But  where  the  same  solicitor,  acting  for  both  parties,  had  Out  of  pur- 
received  the  purchase-money,  with,  as  alleged  by  the  pur-  paid^™ 
chaser,  the  knowledge  of  an  incumbrance,  the  Court  held  ""^i^itor  as 

'  o  '  common 

that  he  had  so  received  it  as  agent  of  the  vendor,  and  the  agent, 
purchaser's  petition  to  have  it  applied  in  discharge  of  the 
incumbrance  was  dismissed  with  costs  {[/). 

A  purchaser,  buying  up  incumbrances  which  the  vendor  is  Purchaser 
bound  to  satisfy,  can  charge,  as  against  the  latter,  only  the  cumbran^esr' 
price  actually  paid  for  them  (A). 

(8.)  Purchaser's  remedy  in  Equity  if  he  buy  his  oivii  estate —     Section  8. 
or  if  lands  are  omitted  from  conveyance — and  as  to  further 
assurance  in  Equity  and  tjy  Statute. 

If  it  appear  that  the  estate  belonged  to  the  purchaser,  he  Purchaser 
can,  in  Equity,  and  probably  at  Law  (?) ,  recover  his  purchase-  ^wu^ estate 

(e)  Cator  v.  Lord  Fembroke,  (1787)  U. 
2Br.  C.  C.  282,  (A)   Cane  v.   Lord  Allen,   (1814)   2 

/r\  a         lA^v.    A    fiKQ  Dow,  289,  296. 
(/)  Sug.  14th  ed.  553.  ^i^  Strickland  v.   Turner,   (1852)   7 

iff)   Tylee  v.  Webb,  (1851)  14  Beav,       Ex.  208 ;  22  L.  J.  Ex.  115. 
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relieved  in 
Equity. 

Whether  so 
if  he  buy- 
estate  which 
has  no 
existence : 


Chap.  XIII.    money  ;  tliougli  he  miglit  have  discovered  his  right  from  the 
^''''^'  ^'       abstract  of  title  (/•)  ;  and  the  absence  of  fraud  in  the  vendor 
will  not  bar  the  relief  (/). 

And  a  purchaser  who,  though  without  any  fault  on  the 
part  of  the  vendor,  buys  an  estate  which  in  fact  has  no 
existence,  {e.g.,  a  remainder  expectant  on  an  estate  tail  which 
has  been  barred,)  can  obtain  relief  in  Equity  {m)  ;  but  it  is 
otherwise,  if  the  purchaser  buys  an  estate  the  existence  of 
which  he  knows  to  be  doubtful  (>0-  The  principle  was 
doubted  by  Lord  St.  Leonards  (o)  :  but  it  has  been  decided 
that,  even  at  Law,  an  action  lies  in  such  a  case  to  recover  the 
purchase-money  as  money  paid  without  consideration: — as 
where  a  life  annuity  is  sold  after  the  death  of  the  cesfni  que 
vie  {p). 

Where  a  creditor  of  an  insolvent  firm,  one  of  the  members 
of  which  was  also  separately  insolvent  and  non  cowjms,  in 
order  to  procure  a  title  to  the  separate  interest  of  the  non 
comjyos  partner,  issued  an  execution  against  him,  and  sold  by 
the  sheriff,  with  the  intention  of  himself  purchasing,  so  as  to 


or  known  to 
the  vendor  to 
be  utterly 
■worthless. 


(/,•)  Bingham  v.  B.,  (1748)  1  Ves. 
sen.  126  ;  Cochrane  v.  Willis,  (1865) 
1  Ch.  58  ;  35  L.  J.  Ch.  36  ;  Jones  v. 
Clifford,  (1876)  3  Ch.  D.  779  ;  45 
L.  J.  Ch.  809  ;  and  see  Hucldersfield 
Banlciny  Co.  v.  Henry  Lister,  1895,  2 
Ch.  273,  281 ;  64  L.  J.  Ch.  523 ; 
and  as  to  cases  of  compromise  of 
doubtful  rights,  Lansdoicn  v.  L., 
(1730)  Mos.  364  ;  Leonard  v.  L., 
(1812)  2  B.  &  B.  171  ;  Stewart  v.  -S'., 
(1839)  6  C.  &F.  911. 

(/)  Bivgham  v.  B.,  sup.  ;  Hudders- 
Jield  Banking  Co.  v.  Henry  Lister, 
1895,  2  Ch.  273,  281,  judgment  of 
Lindloy,  L.  J.  ;  64  L.  J.  Ch.  523  ; 
and  as  to  mutual  mistake,  sup. 
p.  808. 

(;h)  Hitchcock  v.  Giddings,  (1817) 
4  Pr.  135;  Ridgivay\.  Sneyd,  (1854) 
Kay,   at  p.   G35 ;    and  see  Stent  v. 


Bailis,  (1724)  2  P.  W.  217,  220,  the 
judgment  in  which  contains  evi- 
dently bad  law ;  and  see  Clare  v. 
Lamb,  (1875)  L.  R.  10  C.  P.  334  ;  44 
L.  J.  C.  P.  177  :  Delenham  v.  Satv- 
bridge,  1901,  2  Ch.  at  p.  109. 

(«)  Griffin  V.  Caddell,  (1875)  9  I.  R. 
C,  L.  488  ;  cf.  Jefferys  v.  Fairs, 
(1876)  4  Ch.  D.  448. 

[o)  See  Sug.  14th  ed.  247. 

[p)  Strickland  v.  Turner,  (1852)  7 
Ex.  208  ;  22  L.  J.  Ex.  115  ;  Barr  v. 
Gibson,  (1838)  3  M.  &  W.  at  p.  399  ; 
Hastie  v.  Couturier,  (1853)  9  Ex.  102; 
22  L.  J.  Ex.  299  ;  Gompcrtz  v, 
Barthit,  (1853)  2  E.  &  B.  849  ;  23 
L.  J.  Q.  B.  65  ;  Chapman  v.  Speller, 
(1850)  14  Q.  B.  621  ;  19  L.  J.  Q.  B. 
239  ;  Kearney  v.  Jtyan,  (1878)  2 
L.  R.  Ir.  61. 
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facilitate  dealings  with  the  partnership  estate,  but  was  in  fact    ^^g^^^-^J^^" 

outbidden  by  a  stranger,  the  purchaser  was  relieved  from  his 

purchase,  with  costs  against  the  vendor  ;  on  the  ground  that 
the  property  was  utterly  worthless,  within  the  vendor's 
knowledge ;  and  that  the  execution  and  sale  were  entirely 
under  his  control  (q) . 

If  lands  shown  to  a  purchaser  are  excepted  from  the  con-  Purchaser 

■^  .  •Ill       ™^y  claim  m 

veyance  under  a  name  by  which  he  did  not  know  them,  he  Equity  lands 
can  claim  them  in  Equity  ;  and  by  getting  in  an  outstanding  oraTddentally 
legal  estate  may  hold  them,  even  as  against  a  subsequent  omitted, 
purchaser  for  valuable  consideration  and  without  notice  (r)  ; 
and  he  could,  doubtless,  enforce  a  conveyance  of  them,  as 
against  the  vendor,  or  volunteers.  lie  has  also,  it  would 
appear,  the  same  rights  as  respects  lands  accidentally  omitted 
from  the  conveyance,  if  shown  to  him  as  part  of  his  pur- 
chase (.s),  or  if  he  can  prove  an  agreement  for  their  purchase 
sufficient  within  the  Statute  of  Frauds  (f).  And,  as  a  general 
rule,  where  the  conveyance  is  executed  for  the  purpose  of 
giving  effect  to  and  executing  the  agreement,  and  by  fraud, 
accident,  or  mistake,  it  gives  to  the  purchaser  less  than  he  is 
entitled  to  under  the  agreement,  he  may  call  upon  the  Court 
to  rectify  the  defective  conveyance,  and  give  him  all  that 
the  agreement  comprehended  {u)  :  but  not  where  the  omitted 
property  has  in  the  meantime  been  conveyed  to  another 
purchaser  without  notice ;  and  in  such  a  case,  unless  there 
is  actual  fraud,  it  seems  that  no  compensation  can  be 
given  (.r). 

And  relief  upon  a  defective  instrument  is  the  more  readily  When  relief 

iff  orciGd 

afforded  when  the  party  to  be  charged  thereon  is  himself  the 

(q)  Smith   v.  Harrison,   (1857)    26  and  Calverley  r.    Williams,   (1790)    1 

L.  J.  Ch.  412.  Ves.  210. 

(r)  Ozivick    v.    Broehett,    (1698)    1  [u)  See  sup.  p.  742  et  seq. 

Eq.  Ca.  Ab.  355.  (r)  Leutij  v.  Uillas,  (1858)  2  D.  & 

(.s)  See  Cass  v.  JFaterhousc,  (1691)  J.  110;    27  L.  J.  Ch.  534,  upon  the 

Ch.  Prec.  29.  ground  that  the  particulars  did  not 

{t)  S.   C.  ;   and  see  Nelson  v.  N.,  warrant  the  purchaser's  belief.     And 

(1628)  Nels.  7  (which,  however,  was  cf.   Ellis  v.   Bills,  (1892)   67   L.   T. 

a  case  between  principal  and  agent) ;  287. 
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Chap.  XIII. 
Sect.  8. 


May  require 
vendor  to 
convey 
subsequently- 
acquired 
interests 
under  cove- 
nant for 
further 
assurance. 


person  who  prepared  or  perfected  it  {i/) .  But  where  the  ori- 
ginal agreement  is  of  doubtful  construction,  and  the  con- 
Tejance  is  definite  and  unequivocal,  it  is  not  easy  to  avoid 
the  conclusion  that  the  latter  may  he  the  best  evidence  of  the 
terms  of  the  actual  agreement  (;:) .  If  the  purchaser's  bill 
in  such  a  case  is  dismissed,  and  the  purchase-money  has 
been  paid  by  him  into  Court,  and  not  invested,  he  must  pay 
interest  upon  it  to  the  vendor,  though  it  has  been  unpro- 
ductive (r/).  Of  course,  the  Court  will  not  interfere  if  the 
agreement  was,  in  the  technical  sense  of  the  word,  inequit- 
able {b). 

So,  also,  the  purchaser  may  in  Equity,  under  the  covenant 
for  further  assurance,  though  not  running  with  the  land  (c), 
requu-e  the  vendor  to  perfect  a  defective  title,  even  by 
conveying  any  interest  in  the  estate  which  he  may  have 
subsequently  acquired  for  valuable  consideration  {d)  :  and  the 
right  seems  to  exist  independently  of  such  a  covenant  {c)  : 
and  may  be  enforced  against  the  vendor's  representatives, 
and  parties  claiming  under  him  for  valuable  consideration 
with  notice  (/)  :  and  the  rule  seems  to  be  the  same  even  when 
he  has  no  estate  in  the  land  at  the  date  of  the  conveyance. 
It  was,  however,  decided  [g],  that  such  an  equity  could  not 
be  enforced  against  the  heir :  but  there  seems  to  be  no  good 
o-round  for  such  a  distinction,  and  it  was  later  judicially 
disapproved  of  by  Lord  St.  Leonards  {/i) .  So,  the  assignees  of  a 
bankrupt  tenant  in  tail,  who  has  professedly  aliened  the  fee 


{>j)  See  Ex  p.  Wright,  (1812)  19 
Ves.  at  p.  257  ;  Colldt  v.  Morrison, 
(1851)  9  Ha.  at  p.  176.  In  some 
parts  of  the  West  of  England,  there 
is  a  pernicious  practice  of  stipulating 
that  the  vendor  or  his  solicitor  shall 
prepare  the  purchaser's  conveyance. 

{z)  Per  V.-C.  'VVigram,  Humphries 
V.  Sornc,  (18U)  3  Ha.  at  pp.  277, 
278. 

(<7)    S.  C. 

(b)  Johnson  v.  Noif,  (1G84)  1  Vera. 

271. 

(c)  See  Spencer  v.  Bot/es,  (1798)  4 


Ves.  370. 

[d)  Tai/lor  v.  Debar,  (1675)  2  Ch. 
Ca.  212;  Otter  v.  Lord  Vaux,  (1856) 
6  D.  M.  &  G.  638  ;  26  L.  J.  Ch. 
129. 

ie)  See  Noel  v.  Beiclcij,  (1829)  3  Si. 
103,  116;  Seabourne  v.  Towel,  (1686) 
2  Vem.  11. 

(/)  Jennings  v.  Moore,  (1708)  2 
Vem.  609. 

(g)  Morse  v.  Faulkner,  (1792)  1 
Anst.  11. 

(A)  See  Jones  v.  Kearney,  (1842)  1 
D.  &  War.  134,  169. 
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simple,  have  been  required  to  bar  the  entail  {i).     And  tbe    ^g;™^' 

covenant  will  entitle  a  purchaser  for  value  to  be  relieved  from  

an  incumbrance  of  which  he  has  not  notice  {k)  :  thus,  where 
the  owner  of  an  estate,  after  mortgaging  it,  sold  a  moiety 
with  a  covenant  for  further  assurance,  the  purchaser  was  held 
entitled  to  have  his  estate  indemnified  against  the  mortgage 
debt  out  of  the  remaining  moiety  (/). 

Where  a  man  conveyed  his  contingent  remainder  in  fee  by 
way  of  mortgage,  and  covenanted  for  fuiiher  assurance,  and 
the  remainder  was  afterwards  destroyed  by  his  mother,  the 
tenant  for  life,  (who  was  also  the  reversioner  in  fee,)  he  was 
held  liable  in  Equity  to  perfect  the  security  out  of  an  interest 
in  the  estate  which  he  took  under  her  will  {m) .     So,  where  a 
man  who  was  supposed  to  have  a  reversion  in  fee,  but  in  fact 
had  no  estate  in  the  land,  executed  what  purported  to  be  a 
conveyance  of  the  same  for  valuable  consideration,  he  was 
held  liable,  under  his  covenant  for  further  assurance,  to  con- 
vey the  estate  on  its  subsequently  coming  to  him  as  heir 
at  law(»).     The  cases  seem,  as  observed  by  Lord  St.  Leo- 
nards (o),  "to  estabhsh  this,  that  if  a  man  sells  an  estate, 
and  the  title   is   afterwards  defeated,  but  subsequently  he 
acquires   the   same   lands   under   another  title,  there   is   an 
equity  arising  out  of  the  contract  to  fasten  it  upon  the  new 
title : "  but,  in  applying  this  rule,  the  word  estate  must  be 
strictly  construed  ;  for  evidently  no  such  equity  could  exist 
where   the   contract   had  been  for  the   purchase   of   a  pro- 
fessedly contingent  interest  at  a  price  fixed  with  a  view  to 
the  contingency.     And  in  one  case,  where  a  tenant  in  tail  in 
remainder,  by  an  unem-olled  deed,  mortgaged  the  land  for 
his  life  "  and  all  other  his  estate  and  interest "  therein,  and 

{,)  Pye  V.   Dauhuz,    (1792)    3    Br.  (/)  S.  C. 

C.  C.  595  ;  Ex  p.  Fripp,  (1846)  De  ^^^^  ^^^^  ^_  j^^^j^,^^  ^1829)  3   gj. 


G.  293  (in  each  case  there  was  a 
covenant  for  further  assxirance)  ;  and 
see  judgment  in  Davis  v.  Tolkmache, 
itif.  ;  and  see  sup.  p.  796. 

{k)  Re  Jones,  1893,  2  Ch.  461,  470;  (0)  See  Jones  v.  Kearney,  (1842)  1 


103. 

(«)  Smith  V.  Baker,  (1842)  1  Y.  & 


C.  C.  C.  223. 

(0)  See  /o) 
62  L.  J.  Ch.  996.  D.  &  War.  134,  159. 
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Chap.  XIII.    entered   into   the   usual   covenant   for  further  assurance,  it 

Sect.  8. 

\ was  held  that  this  did  not  bind  him  subsequently  to  execute 

a  disentailing  assurance.  But  the  Court  admitted  that  such 
right  would  have  existed  if  the  tenant  in  tail  had  professed 
to  convey  the  fee  {p).  But  a  purchaser  cannot  claim  the 
subsequently  acquired  interest  of  a  person  who  is  present  at 
and  assents  to  the  purchase,  but  is  no  party  to  the  convey- 
ance {q)  or  contract. 

Though  the  It  scems  probable    that   the    purchaser   could    come  into 

Tmere^^^  "       Equity  for  further  assurance,  even  in  the  case  of  a  convey- 
expectancy,      q^^q  \^j  r^^  mere  expectant  heir  professedly  selling  the  estate 
in  the  lifetime  of  his  ancestor  (r). 


No  estoppel 
by  doubtful 
recital. 


A  pui'chaser  cannot,  it  would  seem,  file  a  bill  to  enforce 
le  production  of    evidences  of   title  w 
completion  he  treated  as  unimportant  (s) . 


But  cannot  re- 

e^denc^   ^^    the  production  of    evidences  of   title  which  at  the  time  of 


A  conveyance  by  lease  and  release,  containing  no  precise 
recital  of  the  vendor's  seisin,  but  only  a  recital  that  he  is 
"  legally  or  equitably  entitled  to  the  property,"  cannot 
operate  by  way  of  estoppel  so  as  to  pass  the  after-acquired 
legal  estate  {t)  :  nor  can  a  recital  that  the  vendor  "  is  seised 
or  otherwise  u-ell  and  sufficiently  entitled  for  an  estate  of 
inheritance  in  fee  simple  in  possession  free  from  incum- 
brances "  (»)  :  nor  recitals  which  merely  lead  to  the  inference 
that  the  vendors  were  seised  in  fee,  e.g.,  on  a  sale  by  the 
trustees  of  a  will  a  recital  of  the  testator's  seisin  his  will  and 


(p)  Davis  V.  Tullemachc,  (ISoG)  2 
Jur.  N.  S.  1181  ;  see  and  consider 
judgment,  and  Sug.  14th  ed.  468  ; 
cf.  Bankes  v.  Small,  (1887)  36  Ch.  D. 
716  ;  56  L.  J.  Ch.  832. 

[q)  Thompson  v.  Simpson,  (1845)  2 
J.  &L.  110. 

{>■)  1  Fonb.  on  Eq.  b.  i.  ch.  4, 
B.  2;  Wethercd  v.  W.,  (1828)  2  Si. 
183;  Haruood  v.  Tooke,  (1812)  ib. 
192  ;  but  see  Carkton  v.  Leif/hton, 
(1805)  3  Mer.  667  ;  Jones  v.  Roe, 
(1789)  3  T.  R.  93.  An  equitable 
charge  upon  an  expected  legacy  was 


supported  in  Bennett  v.  Cooper,  (1816) 
9  Beav.  252  ;   15  L.  J.  Ch.  315. 

(v)  See  Sallett  v.  Middkton,  (1826) 
1  Eus.  243,  256. 

{t)  Right  V.  Bucknell,  (1831)  2  B. 
&  Ad.  278  ;  and  see  Sug.  14th  ed. 
739,  n.  ;  and  Lloyd  v.  L.,  (1843)  4 
D.  &  War.  354. 

{i()  Heath  v.  Crealock,  (1874)  10 
Ch.  22,  30  ;  43  L.  J.  Ch.  169  ;  but 
see  and  dist.  Re  Horton,  (1885)  51 
L.  T.  420,  a  case  of  a  marriage 
settlement. 
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devise  to  the  trustees  -with  a  power  of  sale  (x)  :  but  a  parti-   ^^^P^^-^g^-^-"-- 

cular  recital  of  title,  "  precise  and  unambiguous,"  as  e.g.,  that 

the  vendor  is  seised  of  the  legal  estate  {//),  or  even  that  the 
vendor  is  seised  (~),  has  the  effect  of  an  estoppel,  unless  it  be 
contradicted  bj  other  parts  of  the  same  deed  {a).  A  covenant 
that  a  mortgagor  has  power  to  convey  the  legal  estate  is  not 
such  a  precise  averment  that  he  has  the  legal  estate  as  to 
create  an  estoppel ;  and  it  appears  that  an  estoppel  cannot  in 
any  case  be  created  by  a  covenant  for  title  (b). 

The  Fines  and  Eecoveries  Act,  1833,  s.  38,  provides  that  Voidable 
where  a  voidable  estate  has,  either  before  or  after  the  passing  by  tenant  in 
of  the  Act,  been  created  by  a  tenant  in  tail  in  favour  of  a  fj^j^ation'of 
purchaser  for  valuable  consideration,  any  subsequent  assur-  ^J  subsequent 

^  .   .  assurance. 

ance  under  the  Act,  (other  than  a  lease  not  requiring  enrol- 
ment,) whatever  may  be  its  object  or  the  extent  of  estate 
intended  to  be  thereby  created,  confirms  the  previous  voidable 
estate  to  the  extent  to  which  the  tenant  in  tail  alone,  or  the 
tenant  in  tail  with  the  consent  of  the  protector,  (if  there  be 
one,  and  he  consent  to  such  subsequent  assurance,)  could 
confirm  the  same  under  the  Act :  but  this  is  not  to  affect 
any  purchaser  for  valuable  consideration,  to  whom  such 
subsequent  assurance  may  be  made,  without  express  notice 
of  the  previous  voidable   estate  (c).      So,   before    the   Act, 

(x)  Onicard  Bldg.  Soc.  v.  Smithson,  («)  Crofts  v.    Middleton,    (1856)    8 

1893,  1  Ch.  1  ;  G2  L.  J.  Ch.  138.  D.  M.  k  G.  192  ;  25  L.  J.  Ch.  513  ; 

{y)  Heath  v.  Crealock,  sup.  or  qucere  the  conveyance  has   been 

{z)  Bensley  v.  Burdon,  (1826)  2  S.  obtained  by  fraud,  see  Onward  Bldg. 

&  S.  519  ;  on  app.  8  L.  J.  (0.  S.)  Soc.  \.  Smithson,  1893,   1  Ch.  1  ;  62 

Ch.    85.      This   case   is   said  to   be  L.  J.  Ch.  138. 

overruled  hj  Right  v.  BuckneU,  (1831)  [b)  General  Finance  Co.  v.  Liberator 

see  4  D.  &  War.  369  ;  and  10  Ch.  D.  Benefit  Soc,    (1878)    10  Ch.  D.   15  ; 

22,  per  Jessel,  M.  E.     See  Carpenter  Onward  Bldg.  Soc.   v.  Smithson,  sup. 

V.  Btdler,   (1841)   8  M.   &  W.  209 ;  at  p.  13. 

Doe  T.  Stone,  (1846)  3  C.  B.  176  ;  15  {c)  See,    as    to    bankruptcy   of    a 

L.  J.  C.  P.  234  ;  Wiles  v.  Woodivard,  tenant  in  tail  who  has  created  a  void- 

(1850)    5   Ex.    557;    20   L.   J.    Ex.  able  estate,  s.  62  of  Act ;  and  see,  as 

261;      Horton     v.      Westminster     I.  to  confirmation  of  the  voidable  estates 

Commrs.,  (1852)  7  Ex.  780;  21  L.  J.  of  purchasers  under  the  bankruptcy 

Ex.  297  ;    Fauxus  v.  Porter,  (1852)  3  of  a  tenant  in  tail,  ss.  60,  61,  and  65 

C.    &   K.    309;    and   see    Heath  v.  of  Act;    Sturgis  v.  Morse,   (1860)  2 

Crealock,  sup.  D.  F.  &  J.  223;    29  L.  J.  Ch.  766. 
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Chap.  XIII.    a  fine  by  a  tenant  m  tail  confirmed  his  previous  voidable 

Sect.  8.  ,  ,x 

conveyance  [d). 

Verbal  Equity,  it  aijpears,  will,  after  conveyance,  enforce  a  verbal 

agreement  for 

indemnity  agreement,  entered  into  by  a  purchaser  of  leaseholds,  before 
the  sale,  to  indemnify  the  vendor  against  the  rent  and  cove- 
nants (e). 

Section  9.  (9.)  As  to  the  general  rights  and  liabilities  of  2)urchaser 

under  the  conveyance. 
Purchaser's  Jf  the  Conveyance  is  executed  during  the  existence  of  a 

right  to  rent,  ''  ,      ° 

if  property  in  tenancy,  the  purchaser  of  the  reversion,  though  merely  for 
'  ■  years  (/'),  thereupon  becomes  entitled  to  the  accruing  (//)  and 
future  rent,  whether  reserved  at  short  periods  or  half- 
yearly  ill)  ;  and  may  recover  it  by  action,  or  (after  giving 
notice  of  the  conveyance)  by  distress  {%)  :  but  he  cannot 
recover  arrears  due  before  the  conveyance  (/.•) ;  or  subsequent 
rent  which  the  tenant,  in  ignorance  of  the  conveyance,  has 
paid  to  the  vendor  (/).  So,  it  would  appear,  the  purchaser 
of  a  part  only  of  a  rent-charge,  may,  after  conveyance,  dis- 
train for  his  proportionate  part  {m)  :  but  a  severance  of  the 
reversion  destroys  the  right  to  distrain  for  by-gone  rent  {)i). 


And  as  to  the  power  of  a  trustee 
under  the  Bank.  Act,  1883,  over  the 
bankrupt's  estate  tail,  see  s.  56  (5) 
of  that  Act. 

(«?)  Lloyd  V.  L.,  (1843)  4  D.  & 
War.  354. 

{e)  Fember  v.  Mathers,  (1779)  1 
Br.  C.  C.  52.  As  to  the  liability 
under  an  implied  contract  of  each 
successive  assignee  of  a  lease  to 
indemnify  the  original  lessee,  not- 
withstanding an  express  covenant  to 
indemnify  the  immediate  assignor, 
SCO  Mmlc  V.  Garrett,  (1872)  L.  R.  7 
Ex.  101  ;  41  L.  J.  Ex.  62;  Bonner 
V.  Tottenham,  ^-c.  Bldg.  Sac,  1899,  1 
Q.  B.  161 ;  68  L.  J.  Q.  B.  114  ;  cf. 
Johns  V.  Fink,  1900,  1  Ch.  296  ;  09 
L.  J.  Ch.  98. 

(/)  Jlarmer  v.  Fean,  (1853)  .3  C. 
&  K.  307. 

((/)  Fliffht  V.  Bentky,  (1835)   7  Si. 


149 ;  4  L.  J.  N.  S.  Ch.  262  ;  and  a 
parol  agreement  for  apportionment 
is  invalid ;  FUnn  v.  Caloic,  (1840) 
1  Man.  &  G.  589. 

(/*)  Hughes  v.  Wells,  (1854)  cited 
1  Dav.  603. 

(i)  Moss  V.  Gallimore,  (1779)  1 
Doug.  279  ;  though  the  rent  was 
due  at  the  date  of  the  notice  ; 
Rogers  v.  Humphreys,  (1835)  4  A.  & 
E.  299  ;  6  L.  J.  N.  S.  K.  B.  65  ;  and 
see  Cadle  v.  Moody,  (1861)  7  Jur.  N.  S, 
1249;  30  L.  J.  Ex.  385. 

[k)  Flight  V.  Bentley,  (1835)  7  Si., 
Bee  p.  151. 

(I)  4  &  5  Anne,  c.  3  (Ruff.  4  Anne, 
c.  16),  8.  10;  Birch  v.  Wright,  (1786) 
1  T.  R,  seep.  385. 

(w)  Rivis  v.  Watson,  (1839)  5  M.  & 
W.  255. 

(h)  Stavely  v.  Allcock,  (1851)  10 
Q.  B.  636  ;  20  L.  J.  Q.  B.  320 ;  see 
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The  Apportionment  Act,  1834,  does  not  appear  to  apply  to   ^^^P;^^J"- 
the  case  of  a  sale ;  or,  as  between  vendor  and  purchaser,  to 


affect  the  latter's  rio^ht  to  accruing  rents  (o).     By  the  Appor-  The  Appor- 

°  ,.,.,.  tionment  Act. 

tionment  Act,  1870,  all  rents  [p)  are,  like  interest  on  money 
lent,  to  be  considered  as  accruing  from  day  to  day,  and  are 
made  apportionable  in  respect  of  time  accordingly ;  and  the 
person  liable  to  pay  the  rent  is  not  to  be  resorted  to  for  an 
apportioned  part ;  but  the  entire  rent  is  to  be  paid  to  the 
person  who  would  have  been  entitled  to  receive  it,  if  not 
apportionable ;  and  the  right  to  an  apportioned  part  is  to  be 
enforced  against  him,  not  against  the  tenant  (^).  Where  a 
tenant  becomes  bankrupt,  the  rent  is  'apportionable  under 
this  Act,  the  landlord  being  entitled  to  prove  in  the  bank- 
ruptcy for  so  much  of  the  rent  as  has  accrued  due  prior  to 
the  date  of  the  order  of   adjudication,  and  is  entitled  to 


£eer  v.  B.,  (1852)   12  C.  B.  60;    21 
L.  J.  C.  P.  124. 

(o)  See  and  consider  Browne  v. 
Amyot,  (1844)  3  Ha.  173  ;  13  L.  J. 
Ch.  232  ;  Beer  v.  B.,  sup.  For 
decisions  under  the  Act,  see  Knight 
V.  Bonghton,  (1849)  12  Beav.  312; 
19  L.  J.  Ch.  66  ;  Lock  v.  Be  Burgh, 
(1851)  4  De  G.  &  S.  470  ;  20  L.  J. 
Ch.  384,  deciding  that  rents  are 
apportionable  as  between  the  real 
and  personal  representatives,  where 
the  lease  is  granted  after,  but  under 
a  power  created  before,  the  Act  came 
into  operation  ;  see  also  Re  Clulow^s 
Est.,  (1857)  3  K.  &  J.  689  ;  26  L.  J. 
Ch.  513  ;  but  a  devisee  for  life  is 
not  entitled,  as  against  the  remaia- 
derman,  to  apportionment  upon 
parol  leases  from  year  to  year  created 
by  the  testator,  and  not  determined 
by  himself  by  act  inter  vivos  ;  Cattlty 
V.  Arnold,  (1859)  1  J.  &  H.  651 ;  28 
L.  J.  Ch.  352  ;  and  it  seems  now 
well  settled  that  the  Act  applies  to 
all-  cases  where  either  the  lease 
reserving  the  rent,  or  the  deed 
creating  the  life  interest,  are  sub- 
sequent in  date  to  the  Act ;  Plummer 
T.   WhiteUy,   (1859)  John.  585 ;    29 


L.  J.  Ch.  247 ;  Llewellyn  v.  Eons, 
(18C6)  2  Eq.  27.  Dividends  declared 
by  joint -stock  companies  are  not 
apportionable  ;  Be  MaxwelVs  Tr., 
(1863)  1  H.  &  M.  610  ;  32  L.  J.  Ch. 
333;  Bates  v.  Mackinley,  (1862)  31 
Beav.  280  ;  31  L.  J.  Ch.  389  ;  unless, 
perhaps,  the  dividends  are  payable 
on  certaiu  precise  days.  Orders  of 
the  Court  are  not  instruments  in 
writing  within  the  meaning  of  the 
Act;  see  Re  Laicton's  Est.,  (1866)  3 
Eq.  469  ;  Jodrellx.  J.,  (1869)  7  Eq. 
461  ;  38  L.  J.  Ch.  507  ;  but  an 
award  of  the  Tithe  Commissioners 
has  been  held  to  be  so  ;  Heasman  v. 
Fearse,  (1869)  8  Eq.  599. 

[j))  The  term  includes  rent-service, 
rent-charge,  rent- seek,  tithes,  and 
periodical  payments  in  lieu  of  or  in 
the  nature  of  rent  or  tithe  ;  see  s.  5. 

{q)  S.  4  ;  i2e  Howell,  1895,  1  Q.  B. 
844  ;    64  L.  J,  Q.  B.  454  ;    and  see 

Re  South  Kensington  Co-op.  Stores, 
(1881)  17  Ch.  D.  161  ;  50  L.  J.  Ch. 
446  ;  ShacJcell  v.  Chorlton,  1895,  1 
Ch.  378  ;  64  L.  J.  Ch.  353,  cases  of 
company  in  liquidation  remaining  in 
possession. 


824 


EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Chap.  XIII.    distrain  for  the  fall  rent  due  after  that  day.     The  language 
of  the  Act  is  certainly  wide  enough  to  include  an  apportion- 
ment of  rent  as  between  vendor  and  pui'chaser,  but  the  point 
has  not  been  expressly  decided. 


And  to  sue 
for  breach  of 
covenant. 


To  re -enter. 


If  the  tenancy  is  under  a  lease  by  deed(r),  for  a  term 
which  is  subsisting  at  the  date  of  the  conveyance,  the  pur- 
chaser of  the  reversion  may  sue  upon  breaches  of  covenants 
which  occurred  before  conveyance  (s)  ;  but  not,  it  would  seem, 
if  the  lease  is  determined  before  the  conveyance,  though  the 
tenancy  continue  [i) .  His  right  to  sue  exists,  though  he  has 
purchased  the  reversion  only  of  a  part,  or  undivided  part  {u), 
of  the  demised  premises ;  and,  though  the  term  may,  as 
respects  the  residue  of  the  premises,  have  merged  in  the  re- 
version {x).  Thus,  where  there  are  mutual  covenants  by 
owners  of  land  for  themselves,  their  heirs  and  assigns,  with 
adjoining  owners,  their  heirs  and  assigns,  to  comply  with 
certain  conditions,  a  lessee  of  one  of  the  adjoining  owners  is 
an  assign  within  the  covenant,  and  may  sue  to  restrain 
breaches  thereof  (//) .  But  a  purchaser  of  the  reversion  cannot 
enter  in  respect  of  a  breach  of  condition  which  occurred  prior 
to  the  conveyance  of  the  reversion  (;:)  ;  nor,  until  the  Law  of 
Property  Amendment  Act,  1859  [a),  could  he  enter  for  con- 
ditions broken,  unless  he  had  the  reversion  in  the  entirety  {h). 
An  entry  might,  however,  be  made  by  the  purchaser  of  the 


(r)  Standen  t.  Chrismaa,  (1847)  10 
Q.  B.  135;   16  L.  J.  Q.  B.  265. 

(*)  Sug.  14th  ed.  181.  As  to  the 
allegations  necessary  in  a  suit  by  an 
assignee  of  tlie  reversion  on  covt- 
nants,  see  Fhilipps  v.  P.,  (1878)  4 
Q.  B.  D.  127  ;  48  L.  J.  Q.  B.  135  ; 
Davis  V.  James,  (1884)  26  Ch.  D.  778  ; 
53  L.  J.  Ch.  523  ;  Banford  v. 
McAnulty,  (1883)  8  A.  C.  456  ;  52 
L.  J.  Q.  B.  652. 

[t)  See  Johnson  v.  St.  Pder^s,  Here- 
ford, (1836)  6  N.  &  M.  106,  115. 

(k)  Badelcy  v.  Vigurs,  (1854)  4  E. 
&B.  71;  23  L.J.  Q.  B.  377. 

(r)    Twynam  v.  Pickard,   (1818)   2 


B.  &  Aid.  106  ;  and  see  Mayor  of 
Swansea  v.  Thomas,  (1882)  10  Q.  B.  D. 
48 ;  52  L.  J.  Q.  B.  340. 

(y)  Taite  v.  Gosling,  (1879)  11 
Ch.  D.  273;   48  L.  J.  Ch.  397. 

{z)  Crane  v.  Batten,  (1854)  23  L.  T. 
(0.  S.)  220  ;  and  see  Uunt  v. 
Eemnant,  (1854)  9  Ex.  635  ;  23  L.  J. 
Ex.  135. 

(a)  S.  3  ;   and  inf.  p.  825. 

[b)  Wright  v.  Burroughes,  (1847)  4 
D.  &  L.  438,  see  p.  448  ;    16  L.  J. 

C.  P.  6  ;  32  lien.  8,  c.  34,  applied 
only  to  leases  by  deed  ;  see  Manchester 
Co.  V.  Coombs,  1901,  2  Ch.  008,  614, 
615;  70  L.J.  Ch.  814. 
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immediate  part  of  the  reversion  in  the  entirety ;  e.g.,  if  a  termor   ^^'gP^^.-^J''-^" 

underlet  to  A.,  and  then  assigned  to  B.  the  whole  of  the 

demised  premises  for  the  residue  of  the  original  term  wanting 
one  day,  B.  might  and  may  enter  for  condition  broken  by  A.  (r) 
subsequently  to  the  assignment  {d).  And  in  none  of  the 
above  cases  is  it  necessary  that  the  tenant  should  attorn 
to  (p),  or  otherwise  acknowledge  the  title  of,  the  purchaser. 
Where  the  lease  is  by  writing  not  under  seal,  the  right  to 
sue  upon  it  as  a  contract  does  not  pass  with  the  reversion ; 
and  the  lessor  may,  after  conveying  the  reversion,  sue  the 
lessee  in  respect  of  breaches  of  agreement  {e.g.,  to  repair  the 
premises),  committed  during  the  tenancy  but  subsequently 
to  the  conveyance  of  the  reversion  (/)  :  but  the  assignee  of 
the  reversion  may  maintain  an  action  against  the  tenant  for 
use  and  occupation  [g). 

Under  the   Eeal  Property   Act,  1845,  s.    9,  where  the  Next  estate 
immediate  reversion  on  a  lease  is  surrendered  or  merged  aiter  reversion, 
the   1st   Oct.,  1845,  the  next  estate   is  to   be  deemed  the 
reversion  as  respects  both  rights  and  liabilities ;    and  this 
clause  is  retrospective  {!>). 

Under  the  Law  of  Property  Amendment  Act,  1859,  s.  3, 
where  the  reversion  on  a  lease  is  severed,  and  the  rent  is 
legally  apportioned  (/),  the  assignee  of  each  part  of  the  rever- 

(c)    Wright  v.  Burroughcs,  sup.  (1882)  9  Q.  B.  D.  366. 

(f?)   Crane  \.  Batten,  sup.  {f)  Bickford  v.    Parson,    (1848)    5 

(«)  See  4  &  5  Anne,  c.  3   (RufJ.  q     b_    920  ;    17   L.  J.    C.  P.    193  ; 

4  Anne,  c.  16),  s.  9 ;   1  Dong.  282  ;  Standen  v.  Chrismas,  (1847)  10  Q.  B. 

reporter's  note  to  Brown  v.  Storey,  135  •   \q,  l   j_  q_  b_  26.5. 

(1840)  1  Man.  &  G.  at  p.  128  ;  but  see  ,  ^  ^   ^, 

Towerson  v.  Jackson,   1891,   2   Q.  B. 

Ao,     CT   T     T    r\    T,    ■ii'    ■  i  W    Uplon   V.    Ton-nend,    (1855)    17 

484 ;   61  L.  J.  Q.  B.  36,  m  case  01  \  '     ^  ^         ' 

T       '  ,  ,        ,.       ,  C.  B.  at  p.  50 ;  25  L.  J.  C.  P.  44. 

lease  by  mortgagor,  and  notice  to  ,  t        ,.  ■    -, 

.     .  .  ,.  As  to  the  remedies  of  remamdermen 

tenant    by    mortgagee,     overruling  . 

_  „^  i         .•  o  or    reversioners    on    leases    granted 

Brown  v.  Storey  as  to  notice.      See  ° 

-r,  T,  /iDr.,v  «  -r.    c  T.    ooi  ^xuQ.ev  Tto^evs,  sBQ  GrecHaivay  "v .  Hart 

Doey.  Brown,  (1853)  2  E.  &  B.  331.  ^     ,     '  „        ,      ^,  ' 

„,       ^  ^  ^      .  •  1  ^     1,        XV,  (1854)  18  Jur.  449.    See  also  Carson, 

The  statute  gives  no  right  where  the  1^    .^  - 

T,     •    ^T,      x.-\    f^^.        •.  K.  P.  Stats.  522. 
person,  who  is  the  object  of  the  suit, 

has  no  particular  estate  left  in  the  (i)  As    to    apportionment,    see    1 

land  by  reason  of  his  having  assigned  Dav.  p.  544  et  seq.  ;  Hood  &  C.  6th 

his  interest ;    AUcoclc   v.    jVoorhouse,  ed.  54  :  Carson,  R.  P.  Stats.  527. 

1).       VOL.  II.  3  H 
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Chap.  XIII.    sion  has,  in  respect  of  his  apportioned  rent,  the  benefit  of  the 

^^^hl: —  original  conditions  or  powers  of  re-entry  for  non-payment  (A-). 

And,  by  ss.  1  and  2  of  the  same  Act,  a  licence,  or  partial 
licence,  to  do  any  act  which,  without  such  licence,  woidd 
create  a  forfeiture,  or  give  a  right  to  re-enter,  does  not 
destroy  the  right  of  re-entry  in  respect  of  any  subsequent 
breach  of  condition  by  the  licensee,  or  any  breach  by  his  co- 
lessee  :  by  the  Law  of  Property  Amendment  Act,  1860,  s.  6, 
the  effect  of  an  actual  waiver  is  confined  to  the  particular 
breach  to  which  the  waiver  specially  relates. 

Tenancy  con-       A  subsisting  tenancy,  other  than  a  tenancy  at  will,  will 
deterLi^ed.      Continue  after  the  purchase  upon  the  same  terms  as  pre- 
viously,  until    it    is  regularly    determined  by    either  the 
purchaser  or  the  tenant  (/). 


Where  the  purchaser  is  himself  lessee,  the  execution  of  the 
conveyance  at  once  determines  all  the  covenants  in  the  lease 
which  subsisted  between  himself  and  the  vendor  as  lessee  and 
lessor  {)ii).  So,  the  purchase  by  a  lessee  of  part  only  of  the 
demised  land,  will  destroy  his  right  of  pre-emption  over  the 
residue  (ii). 

The  mere  retention  by  the  vendor  of  the  actual  possession 
of  the  property,  after  the  execution  of  the  conveyance,  will 
not  subject  him  to  an  action  by  the  pm^chaser  for  use  and 
occupation  (o).  If  he  make  encroachments,  these  will  pre- 
sumably be  for  the  benefit  of  the  purchaser  ( p) . 

Turchascr's  The  effect  of  a  subsequent  conveyance  on  the  rights  of  a 

rtfected'by       deviseo  of  property  contracted  at  the  date  of  the  will  to  be 
conveyance.      g^Q\^  j^r^g  ]jqq^  already  mentioned  (q) . 


Purchaser's 
rights  and 
liabilities,  as 
lessee,  cease 
on  convey- 
ance. 


Vendor 
retaining 
possession, 
not  liable  for 
use  and 
occupation. 
Encroach- 
ments. 


(A-)  And  see  Conv.  Act,  1881, 
ss.  10 — 12,  as  to  leases  made  after 
1881. 

{I)  Greenwood  v.  Bairslow,  (1836)  5 
L.  J.  N.  S.  Ch.  179. 

(m)  Paton  v.  Brrbnn;  (1819)  1  Bli. 
at  p.  G9  ;  see  AVoodfall,  L.  &  T. 
17th  ed.  345—347. 


{n)  Sparrow  V.  Cooper,  (1833)  Hay 
&  J.  404  ;  and  see  sup.,  p.  312. 

{o)  Tew  V.  Jones,  (1844)  13  M.  &  W. 
12;  14  L.  J.  Ex.94;  sec  ««;;.,  p.  517. 

(;;)  Doe  v.  Tidbury,  (1854)  14  C.  B. 
304  ;  23  L.  J.  C.  P.  57. 
Iq)  ^oesup.,  p.  308. 
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Upon  tlie  purcliase  of  an  estate  in  mortgage,  the  debt  as   Chap.  XIII. 
between  the  persons  beneficially  entitled  to  the  purchaser's  - — ; — 

■*•  _      "^  ....  Purchase  oi 

real  and  personal  estate  on  his  death,  j^vima  facie,  and  in  the  equity  of 
absence  of  evidence  of  a  contrary  intention,  and  even  in  -^vhether  real 
cases  not  affected  by  the  Eeal  Estate  Charges  Act,  1854,  ^^^ateTabie 
remains  primarily  charged    on    the  land.       Such  intention  to  mortgage 

dobt(r), 

is  not  evidenced  by  a  mere  covenant  with  the  mortgagor  to 
pay  the  debt  (s)  ;  nor  does  such  a  covenant  create  any  per- 
sonal liability  to  the  mortgagee  (/) ,  nor  come  within  the 
operation  of  a  charge  of  debts  in  the  piu'chaser's  will  {u).  A 
similar  covenant  with  the  mortgagee  may,  perhaps,  be  suffi- 
cient for  the  purpose  [x)  ;  but  the  authorities  do  not  clearly 
warrant  this  proposition  in  cases  where  the  covenant  is 
unaccompanied  by  a  variation  of  the  original  contract  for 
payment  (y) .  A  distinction,  not  altogether  satisfactory,  has 
been  made  between  a  contract  for  the  purchase  of  the  equity 
of  redemption,  and  a  contract  for  the  purchase  of  the  unen- 
cumbered estate  at  a  price  out  of  which  the  debt  is  eventually 
allowed  in  abatement ;  the  personalty  being,  in  the  latter 
case,  considered  the  primary  fund  (~)  :  but,  in  one  case, 
where  the  estate  was  proposed  to  be  conveyed  free  from  the 
mortgage,  and  the  mortgagee  was  made  a  party  to  the  con- 
veyance, but  did  not  execute  it  or  receive  his  money,  the  debt 
was  held  to  be  primarily  charged  on  the  land  {a). 

(*•)   And    see    further    these    and  T.    L.  C.    7th   ed.    1 ;    Hamilton   v. 

other  cases  discussed  in  2  Jarm.  5th  TTorlc//,  (1793)   2  Ves.  62  ;  Butler  v. 

ed,  p.  1442  ct  seq.  B.,  siij). 

(s)   Tioedcldl  V.  T.,  (1786)  2  Br.  C.  (.r)    Woods  v.  Himtingford,  (1796)  3 

C.  101,  152  ;  Evelyn  \.E.,  (1731)  2  Ves.    128;     Lord    Oxford   v.    Lady 

P.  W.  at  p.  664  ;  Butler  v.  B.,  (1800)  Bodiiey,  (1807)  14  Ves.  417  ;    Waring 

5    Ves.    534  ;    Barham    v.    Earl    of  y.  Ward,  (1802)  7  Ves.  332  ;  but  in 

Thanet,  (1834)  3  M.  &  K.  607,  624  ;  3  these  cases  there  were  strong  circum- 

L,  J.  N.  S.  Ch.  228  ;  Barry  v.  Hard-  stances  showing  the  intention  of  the 

ing,  (1844)  1  J.  &  L.  475,  485  ;  see,  purchaser  to  make  the  debt  his  own. 

too,  Bond  V.  England,  (1855)   2  K.  &  (y)  And  see  Coote  on  Mortgages, 

J.  44  ;   24  L.  J.  Ch.  671  ;  Bagot  v.  7th  ed.  p.  781. 

B.,  (1864)  10  Jur.  N.  S.  1169.  {z)  Parsons  y.  Freeman,  (1751)  Amb, 

(C)  Forrester  Y.  Leigh,  (1753)  Amb.  115;    2   P.   W.    664,    n.  ;    Belvedere 

at  p.  173  ;    Butler  v.   B.,  sup.;   Be  v.  Rochfort,  (1772)  5  Br.  P.  C.  299  ; 

Erringfon,  1894,  1  Q.  B.  11.  Cope  v.  C,  (1707)  2  Salk.  449. 

(u)  Euke    of   Ancaster    v.    Mayer,  (a)  Barry    v.    Harding,     (1844)     1 

(1785)  1  Br.    C.   C.  454  :    1   Wh.  &  J.  &  L.  475,  485. 
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moaey  is  bor- 
rowed and 
secured  by 
mortgage  of 
the  estate. 


Real  Estate 
Charges  Act, 
1854  (Locke 
King's  Act). 


It  is  clear,  however,  that  a  sum  borro^\■ed  in  order  to  com- 
plete the  contract,  even  for  paying  off  existing  charges,  and 
secured  by  a  contemporaneous  mortgage  of  the  estate,  is 
jirimd  facie  payable  primarily  out  of  the  personalty  {h)  :  and 
the  same  rule  prevails  when  the  consideration  is  an  annuity, 
secured  by  a  charge  on  the  estate  and  by  the  purchaser's 
covenant  (r). 

The  general  rule,  as  above  stated,  in  respect  to  mortgage 
debts,  was  altered  by  the  Keal  Estate  Charges  Act,  1854, 
which  provides  that  in  the  case  of  any  person  dying  after 
1854,  seised  of  or  entitled  to  any  land  or  hereditaments, 
which  at  the  time  of  his  death  are  subject  to  the  payment 
of  any  sum  or  sums  of  money  by  way  of  mortgage,  and 
who  shall  not  by  his  will,  or  by  deed  or  other  instrument, 
have  expressed  any  contrary  or  other  intention,  the  heir  or 
devisee  shall,  as  between  the  different  persons  claiming 
through  the  deceased,  be  primarily  liable  to  the  payment  of 
the  mortgage  debt :  but  this  provision  is  not  to  affect  or 
diminish  the  rights  of  the  mortgagee  ;  nor  the  rights  of  any 
person  claiming  under  a  will,  deed,  or  document,  prior  to 
1855. 


Cases  ■within 
the  Act. 


In  order  to  bring  a  ease  within  the  Act,  the  charge  must 
be  for  a  specified  sum,  and  on  a  specified  estate  ;  a  mere 
general  charge  by  a  testator  on  real  estate  in  aid  of  liis  j)er- 
sonalty  is  insufficient  {d).  But  it  applies  to  cases  of  contri- 
bution :  so  that  where  different  parts  of  the  mortgaged 
property  are  given  to  different  devisees  (r) ,  or  where  freeholds 
!ind  leaseholds  have  been  mortgaged  together  and  the  heir 
and  administrator  became  entitled  on  an  intestacy  (,/'),  they 
must  all  bear  their  rateable  proportion  of  the  mortgage  debt. 


(A)  Jfaring  v.  If'md,  (1802)  7  Vcs. 
332. 

(<)  Yonge  v.  I'ltrKe,  (18.),))  24  L.  J. 
Ch.  643  ;  Rr  Muffctt,  (1888)  39  Ch.  D. 
634  ;  67  L.  J.  Ch.  1017  ;  i?e  Harrison, 
(1889)  43  Ch.  T>.  6)  ;  .^9  L.  J.  Ch. 
109. 


(rf)  Hrpworlh   v.    JliU,    (1862)    30 
Bcav.  476  ;  31  L.  J.  Ch.  5G9. 

{e)  Re  Ncwmarch,  (1878)  9  Ch.  I). 
12  ;  4S  L.  J.  Cli.  2H. 

(/)  j:ian$    V.     Wyntt,     (18G2)     iU 
Tlcnv.  217. 
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The  Act  has  been  held  to  apply  to  the  case  of  an  equitable   Chap  xiii. 

charge    by   deposit   of   title   deeds   with  {g)    or  without  (//)  

memorandum  of  charge ;  and  this  decision  does  not  appear  to 
have  been  rested  on  the  ground  of  there  being  an  undertaking 
to  execute  a  legal  mortgage  (/)  ;  so  that,  in  principle,  it 
would  seem  to  apply  to  every  case  of  equitable  charge, 
though  not  strictly  a  mortgage.  But  a  vendor's  lien  for 
unpaid  purchase-money  was  held  not  to  be  a  sum  charged  by 
way  of  mortgage  within  the  Act,  so  as  to  entitle  the  heir  or 
devisee  to  have  it  satisfied  out  of  the  personal  estate  (A-).  The 
Act  applies  to  copyholds  (/),  but  not  to  leaseholds  {m) ;  and 
Avhere  real  and  personal  estate  are  comprised  in  the  same 
mortgage,  the  mortgage  debt  must  be  borne  rateably  by  the 
real  and  personal  estate  subject  thereto  (;^).     The  Act  does  Charge  to 

,    ,  ,  .     secure  part- 

not  apply  to  the  case  oi  a  charge  created  by  a  partner  on  ms  uership  debt, 
separate  realty  to  secure  a  partnership   debt,  when  at  his 
death  the  partnership  assets  are  sufficient  to  answer  all  the 
partnership  debts  (o) . 

The  Act  provides  that  every  part  of  the  mortgaged  land.  Where  the 
according  to  its  value,  shall  bear  a  proportionate  part  of  the  collateral 
mortgage  debts  charged  upon  the  whole ;  but,  of  course,  this  security, 
does  not  throw  the  primary  liability  on  a  security  which  is 
merely  collateral,  i.e.,  secondary,  or  one  which  is  not  to  be 
resorted  to  until  the  primary  security  is  exhausted  {p). 

As  between   different  devisees   of    separate    estates,   the 

{g)  Fembrooke  v.   Friend,   (1860)    1  (I)  Fiper  v.  F.,  (1860)  1  J.  &  H. 

J.  &  H.  132  ;  2  L.  T.  742  ;   C'oleby  v.  91  ;  29  L.  J.  Ch.  719. 

C,  (1866)  2  Eq.  803.  (m)  Solomon  v.  S.,  (1864)  33  L.  J. 

(A)  Favis  V.  F.,  (1876)  "W.  N.  242.  Ch.  473  ;   10  L.  T.  54  ;  Fc  Wormsleifs 

(i)  In      Colehj    v.    C.    there    was  Est.,  (1876)  4  Ch.  D.  665  ;  46  L.  J. 

such  an  undertaking;  but  this  does  Ch.  102;   Gall  v.  Fenwick,  (1874)  43 

not  appear  to  have  been  the  case  in  L.  J.   Ch.   178;    29  L.  T.  822;    Fe 

Fembrooke  v.  Friend.  Bull,  (1884)  49  L.  T.  592 ;  see  now 

{k)  Hood  V.  H.,  (1857)  26  L.  J.  Ch.  the  Act  of  1877,  inf.  pp.  832-3. 

616  ;    3  Jur.  N.  S.  684  ;    Barnuell  v.  («)   Trestrail  v.  Mason,  (1878)  7  Ch. 

h-emonger,   (1860)   1   Dr.  &  S.  255  ;  D.  G55 ;  47  L.  J.  Ch.  249. 

but  see  Lord  Lilford  v.  Foiajs-Keck,  (o)  Fe  Fitson,  1899,  1  Ch.  128  ;  68 

(1865)  1  Eq.  347  ;   35  L.  J.  Ch.  302  ;  L.  J.  Ch.  77. 

and  see  now  the  Act  of  1867,   inf.  {p)  Stringer  v.  Harper,  (1858)   2G 

p.  831.  Beav.  33. 


830 


EFFECT  OF  CONVEYANCE  ON  RELATIVE 


Chap.  XIII. 
Sect.  9. 


Where  several 
mortgages  of 
various  pro- 
perties are 
made  to  secure 
one  debt. 


The  statute 
does  not  ope- 
rate against 
the  Crown 
■where  there 
are  no  next 
of  kin. 
As  to  the 
exceptions  in 
the  Act. 


incumbrances  must  pyimd  facie  bo  discharged  out  of  the 
estates  which  are  respectively  liable.  If,  however,  there  is  a 
collective  devise  of  lands  of  whatever  tenure,  then,  in  exone- 
ration of  the  personal  estate,  those  lands  collectively  must 
bear  the  aggregate  burden  of  charges  which  is  placed  upon 
them,  though  individually  some  may  be  unincumbered  {q). 

AVhere  a  testator  gives  a  mortgage  for  a  certain  debt,  and 
afterwards  further  mortgages  the  same  property  as  well  as 
other  property  to  secure  that  and  further  advances,  it  is  a 
question  of  construction  whether  all  the  advances  are  intended 
to  be  treated  as  one  debt,  and  so  are  to  be  borne  rateably  by 
the  various  properties,  or  whether  the  land  first  charged  is 
intended  to  be  the  primary  security  (r).  So,  too,  where 
several  properties  are  mortgaged  contemporaneously  by 
different  deeds,  but  one  is  called  a  collateral,  though  not, 
in  fact,  a  collateral  in  the  sense  of  being  a  secondary  secu- 
rity («) ;  and  it  would  seem  that  if  the  word  "  collateral  "  is 
to  have  this  meaning,  and  not  be  treated  as  equivalent  to 
"parallel"  or  "additional,"  this  should  be  expressly  stated 
in  the  contract  {t) . 

As  against  the  Crown  claiming  in  default  of  next  of  kin 
the  devisee  is  not  entitled  to  have  the  mortgage  debt  satisfied 
out  of  undisposed-of  personal  estate  (no- 
where a  testator,  by  a  will  made  in  1847,  devised  his 
mortgaged  real  estate,  and  directed  his  debts  to  be  paid  out 
oi  his  personalty,  and  by  a  testamentary  instrument  in  1861 
merely  gave  a  pecuniary  legacy,  but  did  not  refer  to  the 
former  will,  it  was  held  that  the  will  must  be  treated  as 
abeady  made  at  the  date  of  the  Act  ;  and  that  the  devisee 


{q)  lie  Baron  Kcnsbujtou,  1902,  1 
Ch.  203;  71  L.J.  Ch.  170. 

(/•)  Leonim  v.  L.,  (1879)  10  Ch.  D. 
4G0  ;  48  L.  J.  Ch.  217;  Re  Athill, 
(1880)  IG  Ch.  D.  211,  223 ;  50  L.  J. 
Ch.  123;  and  see  Re  Duulop,  (1882) 
21  Ch.  D.  583  ;  48  L.  T.  89. 

(.»)  Re  Athill,    (1880)    1(3   Cli.    D. 


211:  50  L.  J.  Ch.  123;  Early  v. 
F..,  (1878)  IG  Ch.  D.  214,  n.  ;  40 
L.  J.  Ch.  82G. 

(/)  lb. 

{u)  Dacrc  v.  Tatrick.Kii,  (1860j  1 
Dr.  &  S.  186;  29  L.  J.  Ch.  84G  ; 
Kil/ord  v.  Blancij,  (1885)  31  Ch.  D. 
fjG  ;  55  L.  J.  Ch.  185. 
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was  entitled  to  have  the  morto'ao'e  debt  satisfied  out  of  the   ^^^^P-  ^m- 

.  °  '^                                                        Sect.  9. 
personal  estate  (.r) ;  so,  the  heir  of  an  intestate,  who  before  


1855  executed  a  mortgage,  reserving  the  equity  of  redemp- 
tion to  himself  and  his  heirs,  is  not  within  the  exception  (y)  ; 
and  an  heir  taking  by  descent  an  estate,  the  devise  whereof 
has  lapsed,  is  not  a  person  "  claiming  under  or  by  virtue  of  a 
will,"  within  the  Act  (2). 

There  have  been  numerous  decisions  as  to  what  is  evidence  What  is  proof 
of  a  "  contrary  or  other  intention  "  within  the  meaning  of  hitent^on,"^^^ 
the  Act  (a)  ;  but  these  have  been  rendered  of  little  practical 
importance  by  the  amending  Act  of  1867.  It  will  be 
sufficient  to  remark  that,  in  cases  not  coming  ^vithin  the 
Amendment  Act,  where  a  specific  source  of  payment  is 
provided  or  indicated,  as  where  other  real  estate  is  devised 
in  trust  to  sell  and  pay  debts  (b) ,  or  where  there  is  a  direction 
that  the  debts  shall  be  paid  out  of  the  "personal  estate"  (c), 
it  is  considered  that  there  is  sufficient  evidence  of  intention 
to  exonerate  the  realty ;  but  that  no  such  intention  is  evi- 
denced by  a  mere  dii'ection  that  the  debts  shall  be  paid  (d), 
or  shall  be  paid  by  the  testator's  "  executors  out  of  his 
estate "  (e) ;  or,  generally,  "  shall  be  paid  out  of  his 
estate"  (/).      Whether  a  simple  dii-ection  that  they  shall 


(x)  Rolfe   V.    Perry,  (1863)   9  Jur.  (c)  Moore   v.    31.,  (1863)   1   D.   J. 

N.  S.  853  ;  32  L.  J.  Ch.  471.  &  S.  602  ;  32  L.  J.  Ch.  605  ;  Eno  v. 

(«/)  Piper  V.  P.,  (1860)  1  J.  &  H.  Tatham,  (1863)  3  D.  J.   &  S.  443  ; 

91;  29  L.J.  Ch.  719.  32  L.  J.  Ch.  311.      See  Be  FlecJc, 

{£)  Nelson  v.  Page,  (1868)  7  Eq.  25  ;  (1888)  37  Ch.  D.  677  ;  57  L.  J.  Ch. 

38  L.  J.  Ch.  138.  943,   where  there  was    a    direction 

(«)  See  Buckley   v.    B.,   (1887)  19  that  private  debts  should  bo  paid  out 

L.  R.  Ir.  544  ;    Re  Campbell,  1893,  2  of  life  policies  ;  Re  Kerill,  (1890)  59 

Ch.    206;    62   L.    J.    Ch.    594;    Re  h.  J.  Ch.  511  ;  Bi(cllcy  v.  B.,  sup. 

Sooper,  (1892)  W.l^.Ul.  /  7^     r,      r        ,                x'   ■       7    mqc^M     ^ 

-^    '  *■         '  (d)  Pembrooke  v.   Friend,  (1860)    1 

(i)  Xewman   v.    JJllson,   (1862)  31  j_    ^  ^     ^^^ ;    2   L.   T.    742 ;    see 

Beav.  33  :   and  see  Maxwell  v.  M.,  ,           ..              .,  .             •      /-,    j 

'  observations  on  this  case  m  Coote  v. 

(1870)  L.  E.  4  H.  L.  506  ;    39  L.  J.  jr^^,,,^,,^  (i870)  10  Eq.  376  ;  39  L.  J. 

Ch.    698,     where    a    Scotch    estate  p,     oq- 
charged  with  a  Scotch  heritable  bond 

was  held  to  be  exonerated  by  a  direc  ^'^    Woohtencroft   v.    W.,    (1860)   2 

tion  in  an  English  wiU  for  payment  ^-  ^-  ^  •^-  ^^^  '  ^'^  ^-  '^-  ^^-  '^'^■ 

of  the  testator's  debts  out  of  his  re-  (/)  Brownson  v.  Lawrance,  (1868) 

siduary  real  and  personal  estate.  6  Eq.  1 ;   32  L.  J.  Ch.  351. 
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be  paid  "by  his  executors,"  they  not  being  also  devisees  in 
trust  for  sale  of  the  real  estate,  would  take  the  case  out  of 
the  Act,  is  not  clear ;  though  such,  it  is  conceived,  would  be 
the  decision.  It  seems  that  land  devised  upon  trust  for  sale, 
and  taken  in  its  converted  state,  is  not  an  interest  in  land 
within  the  Act  {g). 


Amendment 
Act,  1867. 


Now  by  the  Eeal  Estate  Charges  Act,  1867,  it  is  provided, 
that  in  the  construction  of  the  will  of  any  person  dying  after 
1867,  a  general  direction  that  all  his  debts  shall  be  paid  out 
of  his  personal  estate  is  not  to  be  deemed  to  be  a  declaration 
of  an  intention  to  exonerate  the  realty,  unless  such  intention 
be  further  declared  by  words,  expressly  or  by  necessary  im- 
plication, referring  to  mortgage  debts  (//)  :  and  in  the  con- 
struction of  the  Real  Estate  Charges  Acts,  1854  and  1867,  the 
word  "  mortgage  "  is  extended  to  a  lien  for  unpaid  purchase- 
money  upon  any  lands  or  hereditaments  purchased  by  a 
testator  (/)  ;  but  this  did  not  include  a  lien  for  unpaid 
purchase-money  upon  lands  purchased  by  a  person  who  died 
intcHtato  (/,•). 


Amending 
Act,  1877. 


The  Real  Estate  Charges  Act,  1877,  s.  1,  extends  the  Acts 
of  1854  and  1867  to  a  testator  or  intestate  dying  seised  or 
possessed  of,  or  entitled  to,  any  land  or  other  hereditaments 
of  whatever  tenure  (/)  which  shall,  at  his  death,  be  charged 
with  the  payment  of  any  money  by  way  of  mortgage,  or  any 
other  equitable  charge  {)n\  including  any  lien  for  unpaid 


(y)  Lewis  V.  i.,  (1871)  13  Eq.  218  ; 
41  L.J.  Ch.  195. 

(A)  S.  1  :  j?c  Itossitcr,  (1879)  13 
Ch.  D.  355  ;  19  L.  J.  Ch.  36  ;  sec 
Me  Xevill,  sup. 

(i)  S.  2.  ThiH  section  seems  to  be 
retrospective  ;  but  not  to  apply  to 
the  case  of  lands  purchased  by  an 
intestate. 

{/.■)  Ilardbig  v.  1[.,  (1872)  13  Eq. 
•193  ;  41  L.  J.  Ch.  523;  see  also 
Dowdall  v.  McCartan,  (1880)  6  L.  R. 
Jr.  313. 


(/)  This  includes  leaseholds,  Ite 
Kershaw,  (1888)  37  Ch.  D.  674;  57 
L.  J.  Ch.  599. 

(;«)  See  Re  Anthonij,  1892,  1  Ch. 
4.-)0,  457;  61  L.  J.  Ch.  434;  this 
includes  land  delivered  under  a  writ 
of  elegit  to  testator's  judgment 
creditor.  Land  made  secui'ity  for 
a  debt  by  any  instrument  giving  the 
chargee  an  equitable  interest  in  the 
land  creates  an  equitable  charge 
within  the  moaning  of  the  Act ;  Re 
HharUuid,  (1896)  74  L.  T.  664. 
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purchase-money  {»),  and  provides  that  the  devisee  or  legatee   Chap.  XIII. 
or  heir  shall  not  be  entitled  to  have  such  sum  or  sums  dis-  


charged  or  satisfied  out  of  any  other  estate  of  the  testator  or 
intestate,  unless  (in  the  case  of  a  testator)  he  shall,  within  the 
meaning  of  the  said  Acts,  have  signified  a  contrary  intention ; 
and  that  such  contrary  intention  shall  not  be  deemed  to  be 
signified  by  a  charge,  or  direction  for  payment,  of  debts 
upon  or  out  of  the  residuary  real  and  personal  or  residuary 
real  estate  (o). 

A  bequest  of  legacies  follo^^•ed  by  a  bequest  of  residue  of 
realty  and  personalty  charges  the  legacies  on  the  realty,  but 
leaves  them  primarily  payable  out  of  the  personalty,  unless 
there  is  a  direction  that  they  shall  be  paid  out  of  the  mixed 
fund,  in  which  case  they  are  payable  rateably  out  of  the 
realty  and  personalty  ( ^^) . 

It  is  unfortunate  that  the  exception  of  the  expression  of  a  Criticism  of 
contrary  intention  should  have  been  limited  by  the  Act  to 
the  case  of  a  testator,  the  draftsman  apparently  forgetting 
that  such  intention  might  be  expressed  by  deed  or  other 
document,  as  well  as  by  will  (q). 

The  Act  of  1867  does  not  meet  the  case  of  a  testator  Law  prior  to 
directing  his  debts  to  be  paid  out  of  his  residuary  real  and  ' 
personal  estate ;  and  it  is  suggested  that  in  such  a  case  the 
specific  devisee  of  an  estate  subject  to  a  mortgage  would  be 
entitled  to  have  it  exonerated ;  but  in  one  case,  Y.-C.  Malins 
appears  to  have  been  of  the  contrary  opinion,  though  it  was  not 
necessary  to  decide  the  point  (r).  In  a  later  case  where  part 
of  a  mortgaged  estate  was  devised  to  A.  for  life,  and  the  rest 
to  B.,  who  was  residuary  devisee,  in  fee,  and  there  was  a 

(«)  See  Ee  Eidd,  1894,  3  Ch.  558  ;  (o;  See  Re  Nedll,  (1890)  59  L.  J. 

63  L.  J.  Ch.  855,  where  the  devisees  Ch.  511. 

of  land  included  in  a  building  agree-  {p)  Ee  Boards,   1895,   1  Ch.  499; 

ment  were  held  not  entitled  to  have  64  L.  J.  Ch.  305. 

a  sum  payable  in  respect  of  further  [q)  SeeperKay,  J.,  iniJe  Coc^fro/i(, 

leases,  under  an  option  contained  in  (1883)  24  Ch.  D.  94,  100 ;    52  L.  J. 

the  agreement  and  exercised  by  the  Ch.  811. 

testator,   paid  out  of   the  personal  (r)  ZcM'is  v.  Z.,  (1871)  13  Eq.  218  ; 

estate.  41  L.  J.  Ch.  195. 
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Chap.  XIII.    charge  of  debts  on  the  residuary  real  estate,  in  the  event 

Sect.  9.  ... 
'— —  of   the   personal   estate   proving   deficient,  it  was  held   by 

Jessel,  M.  E.,  that  the  life  estate  of  A.  was  not  exonerated, 

but  was  proportionately  liable  to  keep  down  the  interest  on 

the  mortgage  (.s),  and  where  the  testator  made  a  mixed  fund 

and  dii'ected  payment  ont  of  it  of  his  debts,  it  was  held  that 

no  intention  was  shown  to  exclude  the  Acts  (t). 

Conveyance         Evon  in  the  case  of  a  mere  equitable  estate,  a  conveyance 
estate',' why      SGcms  to  be  ncccssary  to  enable  the  purchaser  to  enforce,  as 
requisite.         against    third   parties,  any   equities    attaching   to  the   pro- 
perty {u). 


Conveyance 
with  power  of 
re-purchase, 
Avheu  not  a 
mortKa-rc. 


If  a  sale  made  in  good  faith  and  an  absolute  conveyance 
are  accompanied  by  a  power  reserved  to  the  vendor  to  re- 
purchase the  property,  this  will  not  turn  the  transaction  into 
a  mortgage,  if  such  does  not  appear  to  have  been  the  intention 
of  the  parties.  Thus,  where  A.  sold  a  life  estate  to  B.,  and 
there  was  a  contemporaneous  deed  giving  to  A.,  who  paid  all 
tlie  costs  of  the  transaction,  tlie  right  of  re-j)urchase  at  the 
price  paid,  and  B.  entered  into  possession,  and,  after  keeping 
up  an  insurance  on  A.'s  life,  had  a  surplus  income  from  the 
property  of  about  6/.  per  cent,  on  his  pm-ehase-money,  it  was 
held  tliat  the  transaction  was  a  sale,  and  not  a  mortgage ; 
and  that  A.  was  not  entitled  to  an  account  of  the  rents  and 
profits  received  by  B.  (:r).  Nor  does  the  circumstance  that 
the  parties  already  stand  in  the  relation  of  mortgagor  and 
mortgagee  preclude  the  former  from  making  an  absolute 
sale  to  the  latter  of  the  equity  of  redemption,  coupled  with 


(,v)  SachviUc  v.  Snnjlh,  (1873)  17 
Eq.  153  ;  43  L.  J.  Ch.  4<J4  ;  Han- 
nimjton  v.  True,  (1886)  33  Ch.  D. 
195  ;  fiS  L.  J.  Ch.  914;  cf.  Broicnson 
V.  Lawraiice,  (1868)  6  Eq.  1  ;  37  L.J. 
Ch.  3  ")1 ,  which  can  no  longer  be  con- 
sidered good  law. 

[f)  EUiott  V.  Dcarsky,  (1880)  IG 
Ch.  D.  322  ;  Be  Boards,  1895,  1  Ch. 
499;  64  L.  J.  Ch.  305. 

(«)  See  Tasler  v.  Small,  (1837)  3 
M.  &  C.  at  p.  70  ;    7  L.  J.  N.  S. 


Ch.  19,  per  Lord  Cottenham  ;    mp. 
p.  288. 

{x)  Aldcr.ooH  V.  White,  (1858)  2  D. 
&  J.  97.  The  decision  was  rested  on 
the  true  ground,  viz.,  the  intention 
of  the  parties  as  appearing  on  tlie 
face  of  the  instruments  ;  but  query 
whether  the  transaction  was  not  in- 
tended and  treated  as  a  mortgage  ; 
see  also  Secretary  of  Slate  for  India  v. 
British  Empire  Co.,  (1892)  G7  L.  T. 
435. 
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a  right  of   re-purcliase  {y) .      The  best  general  test  of   the   Chap.  XIII. 

intention    of   the   parties   in  these   cases   seems  to  be   the 

existence  or  non-existence  of  a  power  in  the  original  pur- 
chaser to  recover  the  sum  named  as  the  price  for  such 
re-purchase ;  if  there  is  no  such  power  there  is  no  mort- 
gage (;:).  A  right  of  re-purchase  must,  as  we  have  already- 
observed  («) ,  be  exercised  in  its  literal  terms  (i)  ;  and  be 
promptly  enforced  (c) . 

It  has  been  held,  that  a  lessee  can  recover  damages  against  Purchaser's 
the  lessor  for  injmy  which,  after  the  execution  of  the  lease,  inj^ry^to°^ 
is  sustained  by  the   property,  through   the  prior  negligent  F^^^^^^jf   .• 
construction  by  the  lessor  of   a  sewer  upon  adjoining  pro-  act  of  vendor, 
perty  retained  by  him  (d)  :  and  the  same  right  would  seem 
to  exist  in  case  of  a  sale. 

If  a  vendor  sell  a  shop  with  his  name  carved  thereon  and  lujuvy  to 
takes  no  covenant  from  the  purchaser  to  alter  the  biiildiug  in  particular 
that  respect,  he  has,  it  seems,  no  means  of  enforcing  the  of  state*of°^^^ 
pm'chaser  to  alter  it,  even  though  its  remaining  exjDOse  him  to  property  sold, 
some  liability  {c). 


(y)  Gossip  V.  in-iffht,  (1863)  9  Jur.  Br.  P.  C.  184 ;  Davis  v.  Thomas,  (1831) 

N.    S.   592  ;    32    L.   J.    Ch.    648  ;  1  R.  &  M.  506 ;    9  L.  J.  (O.  S.)  Ch. 

Ensivorth  v.   Griffiths,   (1706)  5    Br.  232;  Joy  v.  ^ircA,  (1836)  4  C.  &  F.  at 

P.  C.  184.  pp.  57,  89.    SeeFegffv.  TTlsden,  (1852) 

{z)  SeeFerrj/v.M('chIowcroft,{lSn)  16   Beav.    239;    Uroolc    v.    Garrod, 

4  Beav.  at  p.  203;    Williams  v.  Owen,  (1857)  2  D.  &  J.  at  p.  82  ;    27  L.  J. 

(1840)   5  M.   &  C.   303  ;     Yerner  v.  Ch.  226 ;    and  cf.    Ward  v.    Wolver- 

Winstanleij,  (1805)  2  Sch.  &  L.  393;  hampton    Watcrii:orhs    Co.,    (1871)    13 

I^eal  V.    Morris,   (1818)    Beat.   597  ;  Eq.  243  ;  41  L.  J.  Ch.  308. 

but  see  Fee  v.  C'obine,  (1847)   11  Ir.  /  \  e      m    ,                 ir         /,o-i\ 

'  ^         '  [c)  See  Cncstcrman  v.  Mann,  (18ol) 

Eq.  R.  406;   Ogden  v.  Battams,  (1855)  „  xt      ,,/j/. 

1  Jur.  N.  S.  791  ;  see  also  Coote  on 

T>r    .              -.,      1         oo    V  [d)  Alston  V.  Grant,  (1854)  3  E 

Mortgages,  (th  ed.  p.  22  ef  seq.  ^  ^J^^     ^^  ^     -r   r-.    T,\rr, 

(a)  Sup.  p.  272. 


B.  128;  23  L.  J.  Q.  B.  163. 


{b)  Barrell  V.Sabine,  {IGSi)  iVem.  [e)   Townsend  v.   Jarman,    1900, 

268  ;  Fnsworth  v.  Griffiths,  (1706)   5       Ch.  698,  705  ;  69  L.  J.  Ch.  823. 
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Chap.  XIV.  CHAPTER  XIV. 

THE  EFFECT  OF  THE  CONVEYANCE  ON  THE  ADVERSE 
RIGHTS  OF  THIRD  PARTIES. 


Section  1. 


Where  equi- 
ties are  equal, 
Ipg-al  estate 
prevails. 


(1.)  Fior/iascr  without  notice  protected  by  legal  estate  (Kjain-st 

prior  claimants. 
"Where  two  persons  have,  in  conscience,  an  equal  claim 
to  tlie  same  property,  Equity  will  not  interfere  against  the 
one  who  acquires  a  legal  right  to  hold  it ;  even  though  his 
equitahle  title  is  of  later  date  than  that  of  his  opponent  {a). 
The  ride  is  subject  to  no  exception— not  even  in  favour  of 
charities  {h). 

Purchaser  Now  no  person  can  have  an  equity  of  a  higher  kind  in 

oufnoHcr*^'  respect  to  property  than  that  which  arises  from  his  havhig 
protected  by  fairly  bought  and  paid  for  it.  The  execution  of  a  conveyance 
to  a  purchaser  in  good  faith  for  valuable  consideration,  or  to 
his  trustee,  will,  therefore,  under  the  above  rule,  render  his 
title  indefeasible  as  against  all  equitable  claimants,  even  for 
valuable  consideration,  of  whose  claims  he  had  no  notice  prior 
to  the  execution  of  the  conveyance  (c)  and  actual  payment  of 
the  pm-chase-money  {d).     Of  course,  if  the  purchaser  knoA\s 


(rt)  Oxivick  V.  I'ltDiter,  (1708)  Bac. 
Abr.  Mortgage,  (E.)  s.  3, 

(i)  A.-G.  V.  Jl'ilkins,  (1853)  17 
Beav.  285  ;  22  L.  J.  Ch.  830. 

((•)  JJ'm  V.  JF.,  (1739)  1  Atk.  382, 
384  ;  but  see  inf.,  p.  845. 

{d)  rourville  v.  KaUh,  (1731)  3 
P.  W.  306  (where  the  money  being 
secured  by  bond  was  held  insuffi- 
cient) ;  Jones  v.  Stanley,  (1731)  2  Eq. 
Ca.  Ab.  G85,  pi.  9  ;  Story  v.  Lord 
Windsor,  (1743)  2  Atk.  630;  Frere  v. 
Moore,  (1820)  8  Pr.  475,  489;  see 
Davies  v.  Thomas,  (1836)  2  Y.  &  C. 
234.  Under  the  Irish  Registration 
Act,  the  legal  estate  and   want  of 


notice  are  uo  protection  against  an 
equity  arising  under  a  prior  regis- 
tered instrument,  Mill  v.  //;//,  (1852) 
3  H.  L.  C.  828  ;  and  all  unregistered 
deeds,  though  prior  in  date,  are 
absolutely  void  as  against  the  regis- 
tered deed  ;  CarlislrY.  irhalcy,  (1807) 
L.  R.  2  H.  L.  391.  As  to  regis- 
tration under  the  Yorkshire  Reg. 
Acts,  see  sup.,  p.  703  et  seq. ;  and 
under  the  L.  T.  Acts,  see  p.  1247. 
The  equity  applies  to  purchasers  as 
well  of  personal  as  of  real  estate : 
Dawson  v.  Frince,  (1857)  2  D.  &  J. 
41  ;  27  L.  J.  Ch.  169 ;  and  see  Lord 
Selbome's  statement  of  the  law  on 
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of  an  incumbrance,  either  before  (c)  or  after  the  execution  of    Chap.  XIV. 

'  ^  ^  .  Sect.  1. 

his  conveyance,  but  before  the  payment  of  the  whole  of  his  

purchase-money,  he  will  be  liable  to  the  extent  of  any  pur- 
chase-money which  he  subsequently,  without  the  consent  of 
such  incumbrancer,  pays  to  the  vendor. 

Where  the  contract  has  been  completed  by  a  conveyance  In  what  cases, 
which  proves  defective,  by  reason  of  some  prior  conveyance, 
charge,  or  incumbrance,  the  piu-chaser  may,  at  any  subse- 
quent period,  get  in  any  outstanding  legal  estate,  and  this 
notwithstanding  the  inadequacy  of  the  consideration  (/), 
and  use  it  against  all  parties  of  whose  claims  he  had  no 
notice  at  the  time  of  the  completion  of  his  purchase  {g) ,  unless, 
at  the  time  of  getting  in  such  estate,  he  is  aware  that  the 
person  who  conveys  is  committing  a  breach  of  trust  in  doing 
so,  and  even,  it  seems,  where  such  is  the  fact,  though  not  to 
the  purchaser's  knowledge  (A),  in  the  words  of  Stirling,  L.  J., 
"  unless  there  are  circumstances  which  make  it  inequitable 
for  him  to  do  so  "  (/).  Where  the  conveyance  is  executed 
and  the  purchase-money  is  secured,  he  may  come  into  Equity 
to  have  it  employed  in  discharge  of  newly  discovered  incum- 
brances (A-),  if  created  by  the  vendor  or  covered  by  his 
covenants  for  title  (/) :  and  where  the  conveyance  has  been 
executed,  and  part  only  of  the  money  paid,  before  notice,  he 

this  subject  in  Blackwood  v.  London  right    of    a  person   to    bar    known 

Chartered  Bank  of  Australia,  (1874)  existing  adverse  claims  by  fine  and 

L.  R.  5  P.  C.  92,  111  ;  43  L.  J.  P.  C.  nonclaim   under    the    old    law,    see 

25,  29.  Langley  v.  Fisher,  (1845)  9  Beav.  90  : 

{e)  See  Eayne  t.  Baler,   (1859)    1  15  L.  J.  Ch.  73. 
Griff.  241.  {h)  Saunders   v.    Deheic,    (1692)    2 

(/)  Bassett  v.    Kosicorthy,   (1673)  Vem.  271;   Mumford  v.  Stohu-asser, 

Finch,  102  ;  2  Wh.  &  T.  L.  C.  7th  (1874)  18  Eq.  556  ;  43  L.  J.  Ch.  694  ; 

ed.  150.  Taylor  v.   Russell,    1891,    1    Ch.    8  ; 

{g)  Stanhope  v.  Earl  Verney,  (1761)  1892,  A.  C.  244  ;  60  L.  J.  Ch.  1  ;   61 

2  Ed.  81  ;  and  Butler's  note  to  Co.  ib.  657  ;  Bailey  \.  Barnes,  1894,  1  Ch. 

Litt.  290  b.,  n.  xv.  ;    Willoughby  v.  25,  37;  63  L.  J.  Ch.  73. 
W.,   (1787)   1   T.    R.   763;    and   see  (i)  In   Taylor  v.  London  ^-  County 

Jones   V.    Smith,  (1841)     1    Ha.   43  ;  Bkg.  Co.,  1901,  2  Ch.  231,   256  ;   70 

11  L.  J.  Ch.  83  ;  (1843)  1  Ph.  244  ;  L.  J.  Ch.  477,  485. 

12  L.  J.  Ch.  381.  As  to  priority  {k)  Tourville  v.  Naish,  (1734)  3 
acquired  by  registration,    see    inf.,  P.  W.  307. 

p.  865  et  seq.     As  to  the   equitable  [T)  Sup.  p.  814. 
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Chap.  XIV. 
Sect.  1. 


Though 
procured  by 
fraud  of  a 
stranger. 


"Where  the 
fraud  is  by  a 
person  in  a 
fiduciary 
character. 


may,  it  is  conceived,  clearly  avail  himself  of  tlie  legal  estate 
as  a  security  to  the  extent  of  the  sum  so  paid.  The  protection 
of  the  legal  estate  extends  to  a  trustee  who,  having  the  legal 
estate,  takes  an  assignment  of  the  equitable  interest  of  his 
cestui  que  trust,  by  way  of  security  for  money  advanced ;  and 
he  can  avail  himself  of  this  protection  as  against  a  prior 
incumbrance  of  which  he  had  no  notice  {m). 

Whatever  may  be  the  accident  by  which  a  purchaser  has 
obtained  a  good  legal  title,  and  in  respect  of  which  he 
has  paid  his  money  and  is  in  possession  of  the  property,  he  is 
entitled  to  the  benefit  of  it  [n)  :  even  the  cii'cumstance  of  the 
execution  of  the  conveyance  having  been  procured  by  the 
fraud  of  a  third  party  has  not  been  allowed,  in  Equity,  to 
prejudice  an  innocent  purchaser  mthout  notice ; — the  deed 
remaining  unimpeached  at  Law  (o)  :  but  an  otherwise  inno- 
cent purchaser  can  derive  no  advantage  fi'om  the  legal  estate, 
if  acquired  by  means  of  his  own  fraud,  or  the  known  fi'aud 
of  another  person  [p). 

Where  a  trustee  of  two  different  settlements,  misapplied 
the  trust  funds  under  one,  and  transferred  the  trust  funds  of 
the  other  to  make  good  the  misappropriation,  it  was  held 
that  the  transfer  was,  in  effect,  •  an  alienation  for  value 
without  notice,  the  consideration  being  the  forbearance  to  sue 
for  the  misappropriation ;  and  that  the  eestuis  cjue  trust  under 
the  latter  settlement  coidd  not  follow  the  trust  funds  into  the 
hands  of  the  transferee  (q).     So  where  A.,  solicitor  for  B.,  a 


(;h)  Ken-man  y.  X.,  (18S5)  28  Ch. 
D.  674  ;  54  L.  J.  Ch.  598 ;  of. 
Ledbrooh  v.  Passman,  (1888)  57  L.  J. 
Ch.  855. 

(n)  Per  James,  L.  J.,  in  rilcher  v. 
JtawUn.i,  (1872)  7  Ch,  259,  270  ;  41 
L.  J.  Ch.  485. 

(o)  llionis  V.  Jloltom,  (1852)  16 
Bcav.  259  ;  and  see  Taylor  v.  Russell, 
1892,  A.  C.  244  ;  61  L.  J.  Ch.  657. 

{p)  See  and  consider  the  judgments 
in  Pilcher  v.  Eavlinn,  sup.,  and  in 


Scath  v.  Crealoek,  (1874)  10  Ch.  22  ; 
43  L.  J.  Ch.  169. 

(-?)  TJwrndUcc  v.  nunt,  (1859)  3 
D.  &  J.  5G3;  28  L.  J.  Ch.  417; 
Taylor  v.  Blakeloeh,  (1886)  32  Ch.  D. 
560 ;  56  L.  J.  Ch.  39  ;  Taylor  v. 
London  S;  County  Big.  Co.,  1901,  2 
Ch.  231,  257 ;  70  L.  J.  Ch.  477  ;  and 
of.  Case  V.  James,  (1861)  3  D.  F.  &  J. 
256 ;  30  L.  J.  Ch.  749  ;  where  the 
plaintiff  had  concurred  in  the  breach 
of  trust,  and  was  tliercfore  held  en- 
titled to  no  relief. 
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mortgagee,  put  up  the  mortgaged  estate  for  sale  without  his    Chap.  XIV. 

client's  authority,  and  bought  it  himself,  and  then  procured   

B.,  who  had  been  informed  of  the  sale,  to  execute  a  convey- 
ance and  sign  the  endorsed  receipt  for  the  purchase-money, 
on  the  faith  of  representations,  which,  however,  were  not 
considered  to  be  such  as  affected  the  validity  of  the  deed  at 
Law,  and  A.  afterwards  deposited  the  title  deeds  with  C.  as 
secuiity  for  an  advance,  it  was  held  that  C.  had  priority 
over  B.,  on  account  of  the  latter's  negligence  in  executing 
the  conveyance  which  enabled  A.  to  commit  the  fraud  {>•). 

And,  for  the  above  pm-poses,  it  has  been  considered  imma-  Where  ven- 

•   1     1  1  1        1      T  •     1  1      •  •        1  dor's  title 

terial  that  the  vendor  had  no  equitable  interest  m  the  pro-  depends  on  a 

perty : — thus  it  has  been  held  that  a  bare  trustee,  or  a  vendor  fraudulent 

whose   apparent   equitable  title  depends  upon  a  forged  in-  instrument. 

strument  (s),  or  a  false  representation  as  to  his  title  {t),  can 

make  a  good  title  to  a  purchaser  paying  his  money  without 

notice,  and  then,  or  subsequently,  acquiring  tlie  legal  estate 

by  means  of  a  valid  assurance.     But  where  A.  procured  a 

mortgage   from   B.,   without   any   consideration,   and   then 

deposited  it  as  a  security  for  money  advanced  to  him  by  C, 

who  had  no  knowledge  of  the  circumstances  under  which 

the  deed  was  originally  obtained,  it  was  held  that  C.  could 

stand  in  no  better  position  than  A. ;    and  that  the  deed, 

being  void  as  to  A.,  was  also  void  as  to  C.  {u).     So,  where  a 

solicitor  procured  his  client  to  execute  a  mortgage  to  himself, 

on  the  pretence  that  it  was  only  a  covenant  for  production  of 

deeds  like  several  which  he  had  previously  executed,  and 

afterwards   transferred  the  mortgage  to  a  holder  in  good 

faith  and  for  value,  it  was  held  that  the  mortgage  was  void 

at  Law,  and  the  transfer  vras  necessarily  void  also :  and  in 


(»•)  Hunter  v.  Walters,  (1871)  7  Ch.  {t)   Young  v.  Y.,  (1867)  3  Eq.  801  ; 

75  ;  41  L.  J.  Ch.  175  ;  see  judgment  but  see  and  consider  observations  of 

of  Farwell,   J.,   in   King  v.  Smith,  the   L.    JJ.    in    Heath    v.    Crcaloch, 

1900,  2  Ch.  425  ;  69  L.  J.  Ch.  598.  (1874)    10    Ch.    22;    43   L.    J.    Ch. 

(s)  See  Jones  v.  Pou-Ies,  (1834)    3  169  ;  44  ib.  157. 

M.  &K.  581;  3L.  J.  N.  S.  Ch.  210;  {u)  Parher    t.    Clarice,    (1861)    30 

and  Bowen  v.  Evans,  (1844)  1  J.  &  L.  Beav.  54  ;  see  French  v.  Hope,  (1887) 

at  p.  264.  56  L.  J.  Ch.  363. 
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Chap.  XIY.    such  cases  the  Court  will  not  merely  abstain  from  enforcing 

^^"^'  ^' the  invalid  secuiities,  but  will  cause  them  to  be  cancelled  {x). 

So,  where  a  son  who  was  heir  to  his  father,  and  one  of  the 
trustees  of  his  will,  possessed  himself  of  the  title  deeds  of 
his  father's  property,  and  representing  himself  as  his  father, 
whose  names  were  identical,  with  his  own,  obtained  a  loan 
on  a  mortgage  of  the  property,  it  was  held,  in  an  action  by 
the  trustees  of  the  father's  will,  that  the  mortgage  deed 
was,  in  effect,  a  forgery,  and  therefore  passed  nothing  to  the 
mortgagee  {>/). 

Protection  In  One  case  (s)  which  has  been  much  discussed  and  which 

though^the  is  now,  in  effect,  overruled,  where  the  vendor,  believing 
legaf estate  is  ijin^gelf  to  be  entitled  under  his  father's  will  to  undivided 

acquired  by  a  t      i  •  i  •  j 

different  title  shares  iu  real  estate,  conveyed  them  to  a  purchaser  m  good 
whkh^r*"  faith  for  value  (a),  and  subsequently  a  later  will  was  dis- 
deduced.  covered,  under  which  the  vendor  took  the  fee  simple  in  the 

entire  estate,  but  only  as  trustee  for  himself  for  life,  with 
remainder  over,  Y.-C,  Wood  held  that  the  purchaser  was  not 
entitled  to  hold  the  legal  estate  as  against  the  cestui  que  trust 
in  remainder ;  inasmuch  as  the  will  under  which  the  vendor 
alone  derived  his  title  to  the  fee  disclosed  the  existence  of  a 
trust  inconsistent  with  an  absolute  beneficial  ownership.  But 
in  a  later  case  {h)  where  a  mortgage  was  taken  by  trustees, 
disclosing  the  trust,  and  the  surviving  trustee  reconveyed 
part  of  the  property  to  the  mortgagor  on  pajTuent  of  a 
portion  of  the  mortgage  debt  which  he  appropriated  for  his 

(.r)    Vorlnj  V.   Coolce,  (18.')7)   1   Gif.  Soc.    v.    Siiiitlison,    1893,    1    Ch.    1  ; 

230  ;    27   L.    J.   Ch.   185  ;    and  see  G2  L.  J.  Ch.  138  ;    lloi/d's  Bank  v. 

RuHhout  V.    Turner,  (1857)  5  W.  R.  Bullock,  1896,  2  Ch.   192;    G5  L.  J. 

670.     In  neither  of  these  cases,  nor  Ch.  680;  Ki)ij  v.  Smith,  1900,  2  Ch. 

in  the  preceding  case,  does  it  seem  425  ;  69  L.  J.  Ch.  598. 

that  the  word  "void"  can  strictly  {y)    Cooper    v.     Vesnj,    (1882)     20 

be  applied  to  the  transaction,  so  as  Ch.  D.  611  ;  51  L.  J.  Ch.  862. 

to   sustain,   with   regard    to    either  (s)  Carter  v.  C,  (1857)  3  K.  &  J. 

transaction,  a  plea  of  non  est  factum  ;  617  ;  27  L.  J.  Ch.  74. 

see  per  James,  L.  J.,  in  Hunter  v.  [a)  The  transaction  was  iu  fact  a 

Walters,   (1871)    7    Ch.    75,   85  ;    41  mortgage. 

L.   J.    Ch.    175;    Favell  v.    Wright,  {h)   Vilcher    v.    Bawlins,    (1872)    7 

(1891)  35  Sol.  'T.  227:   Ommrd  Bhhj.  Ch.  259:  41  L.  J.  Ch.  485. 
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own  use,  and  the  mortgagor  then  conveyed  the  part  so  re-    ^^gP-^^^' 

leased  to  new  mortgagees,  suppressing,  hy  the  connivance  of  

the  trustee,  both  the  prior  mortgage  and  the  reconveyance, 
the  Court  refused  at  the  instance  of  the  cestuis  que  trust  to 
deprive  the  new  mortgagees  of  the  legal  estate  which  they 
acquired  by  means  of  the  reconveyance,  though  it  formed  no 
part  of  the  title  deduced.  In  the  same  case,  the  surviving 
trustee  fraudulently  prociu^ed  an  absolute  conveyance  to 
himself  of  other  parts  of  the  mortgaged  property  without 
payment  of  any  consideration  ;  and  then,  concealing  both  the 
trust  and  the  prior  mortgage,  under  which  alone  he  had  a 
legal  title,  conveyed  the  property  to  a  new  mortgagee ;  the 
Court  in  like  manner  declined  to  interfere  to  deprive  the  new 
mortgagee  of  the  legal  estate,  which  he  innocently  acquired 
by  means  of  an  assurance  which  formed  no  part  of  his 
apparent  title. 

But  the  legal  estate  will  not  protect  a  purchaser  against  Notice  of 
the   claims   of   persons  whose  prior  right  to   its   protection  having  better 
was  known  to  him  before  the  completion  of  the  purchase,  fj.figg^i''^^^ 
even  though  the  extent  of  such  claims  was  unknown:   for  ^'j^^^>^|^^ 
instance,  where  A.,  knowing  that  B.  had  a  charge  on  the  his  equities. 
property,  accepted  a  mortgage  of  the  estate,  relying  on  the 
mortgagor's  covenants,  and  then  got  in  an  old  outstanding 
term  for  years,  it  was  held,  that  B.,  having  in  respect  of  A.'s 
notice  of  the  first  incumbrance,  a  preferable  right  to  require 
an   assignment   of  the  term,  was  entitled  to  priority,  not 
only  in  respect  of  such  first  incumbrance,  but  also  in  respect 
of  a  subsequent  charge  of  which  A.  had  no  notice  at  the 
date  of  his  advance  (c).     So,  where  a  purchaser  bought  a 
leasehold  messuage,  which  was  subject  to  three  mortgages, 
two   only   of  which   were   disclosed  to   him,  and  took   an 
assignment,  and  paid  the  purchase-money  by  cheque,  but 
shortly   afterwards,   having   some   misgivings,   stopped    the 
cheque,  and  then,  for  the  first  time,  had  actual  notice  of  the 
third  incumbrance,  but  eventually,  under  a  threat  of  legal 
proceedings,  allowed  the  cheque  to  be  paid  to  the  vendor,  it 

[c)   WiUoughhy  v.  W.,  (1787)  1  T.  R.  763. 
D.      VOL.  II.  3  I 
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Chap.  XIV.    ^.as  held  that  he  was  not  a  purchaser  without  notice,  and 

^^^^-^ —  that  he  was  bound  to  redeem  the  thii'd  mortgagee  (d).     In 

one  case,  a  transfer  of  shares  to  a  mortgagee,  who  had 
no  notice  of  a  trust  aifecting  them,  was  upheld,  notwith- 
standing that  he  received  notice  before  the  transfer  was 
registered  {e). 

Legal  estate         It  is  clear  that  a  purchaser  by  paying  off,  and  getting  in  a 
^°*  'ited'm-  legal  estate  from  an  wisatisjjcd  mortgagee,  may  hold  it  as 


imsati 

cumbrancer 

available 


against  all  mesne  incumbrances  of  which  he  had  no  notice 
against  subse-  at  the  time  of  completion ;  and  this  may  be  done  licndenfe 
brancers/  Ute,  at  any  time  before  a  decree  to  settle  priorities  (/).  Thus, 
in  the  case  of  Bates  v.  Jolmson,  which  well  exemplifies  the 
rule,  where  there  were  successive  mortgagees  (the  fii'st  taking 
the  legal  estate)  of  property  subject  to  a  prior  trust,  which 
was  fraudulently  concealed  by  the  mortgagor,  it  was  held  that 
the  last  mortgagee  might,  after  he  had  received  notice  of 
the  trust,  and  pending  a  suit  by  the  cestuis  que  trust  for  the 
redemption  of  the  first  mortgage,  pay  off  the  several  prior 
incumbrancers,  and,  having  obtained  the  legal  estate,  hold  it 
until  he  was  paid  in  full  {g) .  In  this  case  the  claim  of  the 
first  mortgagee  was  still  unsatisfied  when  he  parted  with  the 
legal  estate,  and  the  decision  was  quite  in  accordance  with 
the  earlier  authorities.     And  it  makes  no  difference  that,  if 

{d)  TiMedcy  v.  Lodge,  (1857)   3  S.  7tli  ed.    107  ;    Brace  v.    Duchess   of 

&  a.  543.  Marlborough,    (1728)    2  P.   W.   491 ; 

{e)  Dodds  \.  mils,  (1865)   2  H.  &  Mobinson  v.   Davison,    (1779)    1    Br. 

M.  424 ;    but  cf.  Ortigosa  v.  Brown,  C.  C.  63  ;    Barnett  v.  Weston,  (1806) 

(1878)   47  L.  J.  Ch.  108,  where  the  12  Vcs.  130;   Taylor  \.  Russell,  1892, 

transferor  was  not  the  legal  owner;  A.  C.  244  ;  61  L.  J.  Ch.  657;  Bailey 

and  his  title  therefore  remained  to  v.  Barnes,  1894,  1  Ch.  25 ;    63  L.  J. 

be  completed  before  the  transferee's  Ch.  73  ;  and  see  Ex  p.  Knott,  (1806) 

could  possibly  be  complete  ;  Boots  v.  11  Ves.  608,  619;  Spencer  v.  Pearson, 

Williamson,   (1888)   38  Ch.  D.  485  ;  (1857)  24  Beav.  266. 
57  L.  J.  Ch.  995 ;    Moore  v.  North  (g)  Bales  v.  Johnson,  (1859)  Jolm. 

Western  Bh.,    1891,   2  Ch.   599;    60  304;  and  see  cases  there  cited;  and 

L.   J.   Ch.    627  ;    Bowell  v.   London  Carter  v.  C,  (1857)   3  K.  &  J.  617; 

Frov.  Bk.,  1893,  2  Ch.  555;  62  L.  J.  27   L.  J.  Ch.  74  ;    Prosser  v.  Eice, 

Ch.  79.  (1859)    28   Beav.  68  ;    Young  v.    Y., 

(/)  Belchier  v.  Renfurth,  (1764)  5  (1867)  3  Eq.  801  ;    see,  too,  Hosking 

Br.  P.  C.  292;    Marsh  v.  Lee,  (1670)  v.  Smith,  (1888)   13  A.  C.  582  ;    68 

2  Vent.  337  ;    2  Wh.  &  T.  L.  C.  L.  J.  Ch.  367. 
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the  purchaser  is  challenged  and  an  action  is  brought  against    *^^|P-^_^^^'- 

him  to  recover  possession,  he  may  have  to  rely  upon  some  

deed  disclosing  the  equitable  title,  but  of  which  at  the  date 
of  the  conveyance  he  had  no  notice  (A) . 

But  as  regards  a  satisfied  mortgagee  or  bare  trustee,  it  is  No  distinction 

°  cj   cj  on  principle 

apprehended  a  distinction  must  be  made.     Where   such   a  between 

,,„,.-,  ^        ^        I   i-r^  satisfied  and 

person,  m  breach  of  his  duty,  conveys  away  a  legal  estate  ^^satisfied  in- 
which  comes  into  the  possession  of  a  pm^chaser  for  valuable  cumbrancer. 
consideration  without  notice,  such  pm-chaser  cannot  hold  the 
property  against  the  0T\Tiers  of  equitable  interests  who  were 
defrauded  by  the  conveyance  {i). 

There  exists  a  distinction,  which  is  apt  to  be  overlooked.  Distinction 

l)6t"WG6Il 

between  the  doctrine  of  the  priority  given  to  the  owner  of  an  doctrine  of 
equitable  interest,  in  that  capacity,  when  he  holds  the  legal  -^^^bilityTo 
estate  (as  ^.^.,  in  the  case  of  tacking),  and  the  established  ^^^PJ^J'^J'^fjl 
doctrine  that  Equity  will  not  deprive  the  owner  of  the  legal  legal  rights, 
estate  of  his  legal  rights,  in  the  absence  of  notice.     In  the 
former  case,  the  acquisition  of  the  legal  estate,  even  mth 
notice,  may  give  priority  to  the  owner  of  an  equitable  interest, 
acquired  without  notice  of  a  prior  equitable  interest.     Such 
priority  depends  upon  equitable  considerations,  and  is  wholly 
unconnected  with  the  legal  rights  which  are  incident  to  the 
legal  estate.     In  the  latter  case,  notice  may  always  deprive 
the  owner  of  the  legal  estate  of  his  legal  right.     But  it  is 
no  less  absolutely  true  that,  when  the  legal  estate  is  acquired 
without  notice  (at  all  events,  if  acquired  for  valuable  con- 
sideration), these  legal  rights   remain  in  full  force.      It  is 
apprehended  that  the  doubt  expressed  by  Sii'  Q-.  Jessel  in 
Mumford  v.  Stohwasser  {k),  as  to  the  position  of  an  innocent 
purchaser  of  the  legal  estate  from  a  trustee  in  fraud  of  his 
cestuis  que  trust,  applies  only  to  the  former  of  these  cases,  and 

(h)  Fikher  v.   Rawlins,    (1872)    7  and  County  Bhg.    Co.,    1901,   2  Ch. 

Ch.  259,  274 ;  41  L.  J.  Ch.  485.  231  ;  70  L.  J.  Ch.  477,  judgment  of 

(i)  Taijlor  V.  Eusscll,   1892,  A.  C.  Stirling,  L.  J. 

244,     per     Lord     MacnagMen,     at  (A)  (1874)    18   Eci-    556,    563  ;    43 

p.  259  ;    and  see  Taylor  v.   London  L.  J.  Ch.  694. 
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^fe.^^^'  ^^'"''^^  "^^^"^  *^^^^^  ^^e  rights  at  Law  of  the  legal  owner,  who 
has  acquired  his  legal  estate  for  valuable  consideration  with- 
out notice,  can  be  questioned,  even  where  the  conveyance  to 
him  was  the  grossest  breach  of  trust. 


Illustrations 
of  the 
distinctioD. 


So  far  as   concerns   the   giving    of    priority  to  equitable 
interests,  a  trustee    can    only  transfer  the  property  subject 
to  the  trusts  upon  which   he   holds   it.       Thus,  where  the 
person  having  the  legal  estate,  holds  it  in  the  character  of 
trustee  for  several  successive  incumbrancers,  he  may  not  create 
a  priority  by  transferring  it  to  any  of  them  (/).     But,  for  the 
purposes  of  this  doctrine,  he  must  be  strictly  a  trustee  :  thus, 
where  the  equitable  owner  of  freeholds  charged  them  in  f avom- 
of  A.,  and  covenanted  to  execute  a  legal  mortgage  to  him,  and 
afterwards,  having  got  in  the  legal  estate,  mortgaged  the  pro- 
perty in  fee  to  B.,  who  had  notice  of  the  prior  charge,  B.  was 
held  to  have  priority  to  A.,  no  trust  ha\dng  been  created  of  the 
legal  estate  for  the  latter  (m).     On  the  other  hand,  wherever 
the  purchaser  has  notice,  either  express  or  constructive,  of  the 
existence  of  such  a  trust  at  the  time  of  getting  in  the  legal 
estate,  he  will  take  subject  to  the  claims  of  the  cesfiiis  que 
trust  (n).     Thus,  where  a  purchaser  had  notice,  after  payment 
of  his  purchase-money,  but  before  execution  of  the  convey- 
ance, he  was  held  entitled  to  no  benefit  from  subsequently 
acquiring  the  legal  estate  (o).     And  where  property,  which 
was  already  subject  to  an  equitable  mortgage,  was  settled, 
and  the  trustee  made  no  inquiry  as  to  the  deeds,  he  was  held 
to  have  been  guilty  of  such  negligence  as  affected  him  with 


{I)  Sharpies  v.  Adams,  (1863)  32 
Beav.  213 ;  see  too  Colyer  v.  Finch, 
(1S54)  19  Beav.  500;  5  H.  L.  C. 
905;  3Iaxfdd\.  Burton,  (1873)  17 
Eq.  15  ;  43  L.  J.  Ch.  46  ;  and  see 
comments  therein  on  Sharpies  v. 
Adams,  17  Eq.  at  p.  17. 

(»i)  Gariihain  v.  Skipper,  (1886)  :)b 
L.  J.  Ch.  263. 

(«)  Saundrs  v.  Dehew,  (1692)  2 
Vem.  271  ;  Alien  v.  Knight,  (1846)  6 
Ha.  272  ;   15  L.  J.  Ch.  430  ;  aff.  11 


Jur.  527;  16  L.  J.  Ch.  370;  2Ium- 
furdv.  Stohwasser,  (1874)  18  Eq.  556  ; 
43  L.  J.  Ch.  694  ;  and  see  Judgment 
of  Jesscl,  M.  R.  ;  Frosser  v.  Jiice, 
(1859)  28  Beav.  68 ;  Ilarpham  v. 
Shueklock,  (1881)  19  Ch.  D.  207  ; 
Taylor  v.  London  and  County  Bkg.  Co., 
1901,  2  Ch.  231,  256  ;  70  L.  J.  Ch. 
477. 

(o)  Wtgg  V.  W.,  (1739)  1  Atk.  382  ; 
and  see  Bavies  v.  Thomas,  (1836)  2 
Y.  &  C.  234. 
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constructive  notice,  and  the  beneficiaries  under  the  settlement    ^^g^,;  Y^' 
were  therefore  postponed  (;;). 


Where  a  purchaser,  not  having  got  in  an  outstanding  legal  Best  right  to 
estate,  has  nevertheless  the  best  right  to  call  for  it,  he  will  in  estate  a  pro- 
Equity  be  entitled  to  its  protection  {q) .  Erirdty.^'^ 

The  rule  which  forbids  tacking  by  a  subsequent  incum-  Rule  as  to 
brancer,  or  purchaser,  who  at  the  date  of  his  advance,  or  of  to  further 
completion,  has  notice  (;•)  of  an  intermediate  incumbrance, 
extends  to  the  case  of  further  advances  made  by  a  first  mort- 
gagee after  notice  of  charges  subsequent  to  his  own  first 
mortgage.  Thus,  where  a  landowner  deposited  his  title  deeds 
with  a  bank,  as  security  for  the  balance  of  his  current 
account,  and  afterwards,  with  the  knowledge  of  the  bank, 
contracted  to  sell  the  land  to  a  purchaser  who  had  notice 
of  the  deposit  of  the  title  deeds,  the  bank  was  held  to  have 
no  charge  upon  the  land,  as  against  the  purchaser,  for  further 
advances  made  to  the  vendor  after  it  had  received  notice 
of  the  contract  (s) .  The  rule  also  applies  to  further  advances 
made  in  pursuance  of  an  obligation  or  covenant  on  the  part 
of  the  first  mortgagee  entered  into  at  the  time  of  the  first 
mortgage  {f). 

(p)  Lloyd's  Banking  Co.  v.  Jones,       Ch.  58G  ;  Ee  Phi/lips'  Trusts,  1903,  1 
(1885)  29  Ch.  D.  at  p.  230  ;  5i  L.  J.       Ch.  183,   187  ;  72  L.  J.  Ch.  94. 

^'^- ^^^-  ,         ^  r    .   ,.^r..s  W  London   ^    County  Bhg.    Co.  v. 

Ch.  Prec.  158  ;    W^lkes  ..Boduujton,       ^^   ^^     ^^pLon  v.  Roll,  (1861)  9 
(1707)  2  Vern.   599  ;    Wahughbyj        ^   ^   ^   ^(^     ^^  ^   j_  ^.^   \^^ .  ^^^ 

^•'    ^'^''l   '     :..:.  i  w  if«  '  Macnamara^  Est.,  (1884)  13  L.  R.  Ir. 
CAaW^ow  V.  Zoit^    1734    3  P.  W.  328;  i  \e  o   \i     j        i,- , 

,,'„,,'„       ^.„   „,o  l£>8  ;    Umon  Bank  of  Scotland  V.  Aat. 
Exp.  Knott,  {IS06)  II  Yes.  609,618;  '  /iqq«n  io  a    n   r^o 

^  ^  ,;n.<s  •■    T    0  T      i.  Bank  of  Scotland,  (1886)  12  A.  G.  b3. 

Bowcn  V.  Evans,  (1844)  1  J.  &  L.  at  ^        \  J  t      J    ^  ;,  r. 

X.    ,  ^'  /,o..\    <  The  rule  cannot  he  affected  hy  any 

p.   264;    Barker  Y.    Carter,     1844     4         „        ,         ,  c  j.     i    ^     j.x. 

„  '        , ,  „      T      ,  7  /^,      J  alleffed  custom  of  trade  to  the  con- 

Ha.  at  p.   410;    London  and  tountij  °         ^  ^,.  /.      ^      , 

Bkg.    Co    y.    Goddard,    1897,  1    Ch.       ^^^^^  =     ^^'""    ^-     ^'^^    "-^     ^^"^"'^ 


612  ;   66  L.  J.  Ch.   261  ;   Taylor  v. 


Brewery  Co.,   (1869)  8  Eq.  155;    38 

T     J          ^  r<      ,     1)1      n      ^a[^^    c,  1^.  J .  Ch.  ibi  ;  Ifenzies  Y.  Lighffoot, 

London  and  County  Bkg.  Co.,  1901,  2  ,„„,,,-,-,       ,rr^      ./^   t     t    r^u 

Ch.  231,  263;  70  L.  J   Ch.  ;77.  ^'^^'^    ''   ^^^    ^^^ '    '^   ^^  ^^  ^^^ 

(r)  Notice  to    one    mortgagee    is 

notice  to  his  co-mortgagees,  JPire;«aw  (t)    West  v.  Williams,  1899,   1  Ch. 

V.  Laing,  1899,  2  Ch.  355  ;    68  L.  J.  132  ;  68  L.  J.  Ch.  127. 
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Chap.  XIV. 
Sect.  1. 

Effect  of  en- 
dorsed receipt 
under  Build- 
ing Societies 
Acts  ; 

tinder  the  Act 
of  183G; 


Tinder  the  Act 
of  1874. 


Defence  of 
purchaser  for 
Vfiluable  con- 
sideration 
■without 
notice. 


The  Building  Societies  Act,  1836,  s.  5,  provides  that  a 
receipt  endorsed  by  the  trustees  of  a  benefit  building  society 
upon  any  mortgage  given  by  any  member  of  the  society  for 
all  moneys  secured  by  the  mortgage,  "  shall  be  sufficient  to 
vacate  the  same,  and  vest  the  estate  of  and  in  the  property 
comprised  in  such  security  in  the  jJerson  or  j^ersons  for  the  time 
being  entitled  to  the  equity  of  redemption^''  without  the  necessity 
of  any  reconveyance  from  the  trustees.  The  effect  of  the 
words  above  italicised  were  at  one  time  considered  doubtful, 
but  it  has  now  been  decided  that  they  must,  in  cases  where 
their  meaning  is  ambiguous,  be  considered  as  referring  to  the 
person  or  persons  who  at  the  time  of  the  endorsement  have 
the  best  equity  to  call  for  the  legal  estate  {i().  Sect.  42  of 
the  Building  Societies  Act,  1874,  is  similar  to  s.  5  of  the  Act 
of  1836,  but  provides  an  alternative  method  to  that  of  an 
endorsed  receipt,  by  giving  the  trustees  power  to  reconvey  to 
the  then  owner  of  the  equity  of  redemption,  or  to  such 
persons  and  to  such  uses  as  he  may  direct  (.r) . 

The  plea  of  purchase  for  value  without  notice  has  been 
described,  by  James,  L.  J.,  as  "  an  absolute,  unqualified,  un- 
answerable defence,  and  an  unanswerable  plea  to  the  jiuisdic- 
tion  of"  a  Court  of  Equity  (?/).  This  statement,  however,  is 
too  wide.  The  doctrine,  it  is  conceived,  is  more  correctly  stated 
as  follows  (s)  : — "  The  defence  was  an  absolute  bar  where 
a  Court  of  Equity  was  asked  to  afford  assistance  to  the  legal 
title  by  the  exercise  of  some  special  kind  of  jurisdiction,  such 
as  discovery,  removal  of  terms,  &c.,  or  where  it  was  asked  to 
exercise  some  special  head  of  jui'isdiction,  such  as  those 
founded  on  fraud,  accident,  or  mistake,  but  it  was  no  such 
bar  where  the  Court  was  merely  asked  to  adjust  the  equitable 
rights  of  the  plaintiff  and  others  in  the  exercise  of  ordinary 


{«)  Boshing  v.  Smith,  (1888)  13 
A.  C.  582 ;  58  L.  J.  Ch.  367 ;  and 
see  "Wurtzburg  on  Bldg.  Soc.  4th  ed, 
pp.  226  et  seq. 

{x)  See  per  Jessel,  M.  R.  in.  Fourth 
City  Mutual  Soc.  v.  Williams,  (1879) 
14  Ch.  D.  140;  49  L.  J.  Ch.  245; 


and  see  Wurtzburg  on   Bldg.  Soc. 
4th  ed.  pp.  225  ct  seq. 

(y)  Pilchcr   T.    EaicUns,    (1872)    7 
Ch.  259,  269  ;  41  L.  J.  Ch.  485. 

{z)  See  Haynes' Outlines  of  Equity, 
449,  6th  ed. 
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iiirisdiction,  the  exercise  of  which  it  could  not  have  declined    Chap.  XIV. 

Sect.  1. 

without  leaving  those  rights  unsettled  and  in  confusion  ;  but  


in  the  latter  case,  while  assuming  and  exercising  jurisdiction, 
it  gave  to  any  purchaser  for  value,  who  might  have  acquired 
a  legal  estate,  the  full  benefit  of  that  legal  estate,  as  an 
adjunct  to  his  equitable  right." 

But  this  statement,  again,  requires  some  explanation.  It  Explanation 
is  clear  that  where  a  Court  of  Equity  exercised  a  concurrent  doctrine, 
jurisdiction  with  a  Coiu-t  of  Law,  i.e.  had  concurrent  juris- 
diction to  give  effect  to  the  legal  title,  the  defence  did  not 
apply  [a).  Such  concurrent  jurisdiction  is  illustrated  by 
actions  for  tithes  (h),  and  for  dower  {c).  In  so  far  as  Gomm  v. 
Pan-ott  {(I)  is  inconsistent  with  this,  it  must  be  taken  to  have 
been  founded  on  a  misapprehension  of  the  nature  of  the 
equitable  plea  by  the  Common  Law  judges. 

In  P/n/lfj)s  v.    P.  (e),   the   leading   authority  upon   this  Lord 
doctrine,  Lord  "Westbury  classifies  the  cases  in  which  this  classification. 
defence  applied;  of  these  the  most  familiar  instance  is  the 
application  to  the  auxiliary  jurisdiction  of  the  Court  in  aid  of 
a  legal  title,  as  e.g.  where  discovery  is  wanted  (/). 

The  Judicature  Acts,  which  have  provided  new  means  of  EfPect  of  the 

p.-i  I  I       ■  i.j.1/^1  •         -l^   Judicature 

enforcing  judgments,  and  given  to  the  Court  power  m  all  Acts. 

{a)  Fhillips  V.  F.,  (1861)  4  D.  F.  is  relied  on  by  the  purchaser  is  an 

&  J.  208  ;  31  L.  J.  Ch.  321.  equity    as    distinguished    from    an 

(i)   Collins  V.  Archer,  (1830)   1  R.  equitable  estate.     But  the  first  and 

&  M.  284.  third  of  these  are,  apparently,  merely 

{c)    Williams  V.  Lambc,  (1791)  3  Br.       'P^'^^^."  °*  *^^  §^^°!^^  '^^^"'^'^  ^^  *^e 
p   p   ^nA  text,  i.e.  of  all  equitable  jurisdiction 

_    „    _  other  than  what  is  concurrent ;  while 

Id)  (1857    3  C.  B.  N.  S.  47 ;  26       ,,        •    •.     ^  ■     ^  •  • 

\  I  ^         '  '  the  priority  obtained  in  cases  cominor 

L.  J.  C.  P.  279.  ^      ^1  A     ^        ■ 

under  the  second  class  is   a   conse- 

[e]  Sup.     Lord  Westbury  in  sub-  quence  neither  of  the  application,  nor 

stance   divides  the  cases  into  three  of  the  non-application,  of  the  defence, 

classes  :    (1)  Where  the  application  but  of  the  wholly  different  principle, 

is    to    the    auxiliary    jurisdiction  ;  that  in  administration  Equity  may 

(2)  where  there    are    several    pur-  give  priority  to  an  equitable  estate 

chasers     or     incumbrancers,     each  which  is  later  in  time  than  another 

claiming  an  equity,  and  one  who  is  equitable  estate,  on  the  ground  of  its 

later  in  time  succeeds  in  obtaining  ovnier  having  the  legal  estate. 

an    outstanding    legal     estate,    his  (/)   Wallwyn  v.  Lee,  (1863)  9  Ves. 

tabula  in  naufragio ;  (3)  where  what  24. 
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Chap.  XIV.    cases  to  administer  both  legal  and  equitable  relief,  have  some- 

what   diminished    the    importance   of    the   doctrine.      For 

example,  when  the  legal  title  has  once  been  established,  it  is 
not  now  necessary,  as  was  formerly  the  case  {g),  to  apply  to 
a  Court  of  Equity  for  delivery  up  of  title  deeds :  and  the 
defence,  therefore,  is  now  no  answer  in  such  a  case  (A). 


Section  2.      (2.)  Purchaser  in'fh  mere  equitable  title,  is  jwstjjoned  to  prior 

eqidtahle  claimants. 

rurchaser  Where  the  purchaser  has  neither  taken  a  conveyance  of 

enuitabletitle  '^^  legal  estate,  nor  taken  such  a  conveyance  of  the  equitable 
IS  postponed  to  ggtate  as  would  seem  to  give  him  an  absolute  and  indefeasible 

pnor  equitable 

claimants.  right  to  Call  for  the  legal  estate,  the  rule  of  Equity,  "  Qui 
mCTeequitable  i^'"'^^'  ^^^  tempore  potior  est  jure ^''  will  be  allowed  to  operate  in 
claimants         favour  of  an  adverse  claimant  bavins',  in  other  respects,  an 

prior  title  .  .  .  ... 

prevails.  equal  equity  (i).     In  a  case,  in  which  the  prior  authorities 

were  fully  reviewed,  the  rule  was  thus  stated  :  "  as  between 
equitable  incumbrancers,  relief  will  be  given  to  the  incum- 
brancer prior  in  point  of  date,  unless  he  has  lost  his  priority 
by  his  own  act  or  neglect ;  and  relief  will  not  be  refused  to 
him,  as  against  a  subsequent  incumbrancer,  on  the  sole 
ground  of  the  latter  being  a  purchaser  for  value  without 
notice,  unless  he  has  the  legal  estate,  or  the  best  right  to  call 
for  it "  (/.■).  Thus,  where  a  mortgagee  lent  money  upon  a 
conveyance  of  what  lie  knew  to  be  a  mere  equity  of  redemp- 
tion, it  was  held  by  Lord  Thurlow  that  he  must  be  postponed 

(*/)  Joijce\.DeMoleyns,  (1845)  2  J.  23  L.J.  Ch.  289;  Lane  v.  Jackson, 
&  L.  374.  (1855)  20  Beav.  535   (case  of  mort- 

gagee and  judgment  creditor)  ;  and 

(/i)  Manners  Y.  Mew,  (1885)  29  Ch.  m  tt-  ;  r        ji     ■  /■         j 

_^^   '  >  \         /  gQg   2/iorpe  V.  Jlolcisu-orth,   inf.,  and 

D.    725 ;    54  L.  J.    Ch.    909  ;    and,  ^.i.  -^  a      t  u-     . 

'  '       cases  there  cited ;   Isaac  v.  //  orsten- 

generally,   as  to  the   effect  of   the      ^,.^^^^  ^^ggg)  gy  l.  t_  g-^^  352. 

Acts  on   this  dootnne,    see  Ind  v.  ^j.-^  j,^^  y  .C.  Giffard  in  TJwrpe  v. 

Emmerson,  (1887)  12  A.  C.  300  ;  56  jiM,,,orth,   (1868)    7   Eq.    139  ;    38 

L.  J.  Ch.  898  ;    Re  Ingham,  1893,  1  ^    j    ^h.    194  ;    and  see  Rooper  y. 

Ch.   352,   361  ;    62  L.   J.    Ch.    100,  ^^„,.,..,,„^    (1855)    2    K.    &    J.    86  ; 

and  the  notes  to  Bassett  v.  Nosworthy,  ^v,„/,/,,,„,  ^.   i„,iy  j,,,„j^   (jgei)   1 

2  Wh.  &  T.  L.  C.  7th  ed.  at  pp.  157  j    ^  jj.  721  ;    30   L.  J.  Ch.  421  ; 


—  164. 


Fanand  v.  Yorkshire  Bkg.  Co.,  (18J 
(i)  Rice  V.  R.,  (1853)  2  Dr.  73,  85 ;       40  Ch.  D.  182 ;  68  L.  J.  Ch.  238. 
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to  mesne  incumbrancers  of  whom  lie  had  no  notice  (/)  ;   and    Chap  XIV. 
the  decision  was  several  times  recognized  by  Lord  Eldon  {in)  :  


so,  where  bankers  took  an  equitable  mortgage  by  deposit  of  Mortgagees 

,      0   "J  deposit, 

title  deeds  of  an  estate  which  was  subject  to  a  secret  trust  ot  bound  by 
which  they  had  no  notice,  it  was  held  that  such  trust  must  ^^^^^ 
prevail  against  their  security  {n)  :  so,  a  purchaser  of  a  legacy 
takes  subject  to  the  liability  to  refund  for  payment  of 
debts  (o)  :  and,  as  a  general  rule,  the  purchaser  of  an  equit- 
able chose  in  action  takes  it  subject  to  all  prior  equities  {p)  ; 
and  the  rule  applies  even  in  cases  where  the  piu'chase  is  made 
in  market  overt,  and  in  the  ordinary  course  of  business  (q)  ; 
but  a  prior  incumbrancer,  seeking  the  aid  of  Equity  against 
a  purchaser  in  good  faith  without  notice,  should  be  prompt 
in  his  proceeding  {>•). 

In  one  case  (.s),  where  A.,  an  owner  of  railway  bonds, 
entered  into  a  contract  with  B.,  who  falsely  represented  him- 
self to  be  the  vendor's  agent,  for  the  purchase  of  an  estate 


(/)  SccJcett  V.  Cordlet/,  (1784)  1  Br. 
C.  C.  353. 

(w)  See  Ex  p.  Caicthorne,  (1822)  1 
Gl.  &  J.  240,  243;  Evans  v.  Bicknell, 
(1801)  6  Ves.  173,  192  ;  Martinez  v. 
Cooper,  (1826)  2  Eus.  198,  214  ;  see 
Jones  V.  J.,  (1838)  8  Si.  633,  642  ;  7 
L.  J.  N.  S.  Ch.  164  ;  TourvUle  v. 
Kaish,  (1734)  3  P.  W.  306,  308. 

(»)  Manningford  Y .  Toleman,  (1845) 
1  CoU.  670  ;  14  L.  J.  Ch.  160  ;  see 
A.-G.  V.  Flint,  (1844)  4  Ha.  147, 
156  ;  Stackhouse  t.  Lady  Jersey, 
(1861)  1  J.  &  H.  721  ;  Cave  v.  C, 
(1880)  15  Ch.  D.  639  ;  49  L.  J.  Ch. 
505. 

(o)  Jennings  v.  Bond,  (1845)  2  J.  & 
L.  720  ;  but  see  contra  as  to  legacy 
duty,  Fancell  v.  Seale,  (1849)  3  De  G. 
&  S.  359  ;  18  L.  J.  Ch.  189.  As  to 
costs  of  administration  suit,  Re  Jones, 
1897,  2  Ch.  190  ;  66  L.  J.  Ch.  439. 

{p)  Friddy  W.Rose,  (1817)  3  Mer. 
86;  Morris  y.  Livie,  (1842)  1  Y.  & 
C.  C.  C.  380;  11  L.  J.  N.  S.  Ch. 
172;    MoUoy   v.    French,    (1849)     13 


Ir.  Eq.  R.  261  ;  Barnctt  v.  Sheffield, 
(1852)  1  D.  M.  &  G.  371  ;  21  L.  J. 
Ch.  692  ;  Cockell  v.  Taylor,  (1852)  15 
Beav.  103  ;  21  L.  J.  Ch.  645  ;  Smith 
V.  Farkes,  (1852)  16  Beav.  115;  Ford 
V.  White,  (1852)  ib.  120,  123;  Cole  y. 
Muddle,  (1852)  10  Ha.  186  ;  Mangles 
y.  Dixon,  (1852)  3  H.  L.  C.  702, 
735  ;  Clack  y.  Holland,  (1854)  19 
Beav.  262  ;  24  L.  J.  Ch.  13;  Irby  v. 
I.,  (1858)  4  Jur.  N.  S.  989;  Brandon 
V.  B.,  (1856)  7  D.  M.  &  G.  365;  25 
L.  J.  Ch.  896  ;  Athenceum  Ass.  Soc. 
y.  Fooley,  (1858)  3  D.  &  J.  294  ;  28 
L.  J.  Ch.  127;  Rolty.  White,  (1862) 
31  Beav.  520  ;  Re  Natal  Fnrestment 
Co.,  (1868)  3  Ch.  355;  37  L.  J.  Ch. 
362  ;  and  see  Lewin,  11th  ed.  407, 
872. 

{q)  At  hen  (Slim  Ass.  Soc. y.  Fooley,  sup. 

(r)  See  Sibson  v.  Fletcher,  (1632)  1 
Ch.  R.  32  ;  Wallace  v.  Marquis  of 
Donegal,  (1837)  1  D.  &  Wal.  461,  488  ; 
affirmed  ib.  490  ;  5  CI.  &  F.  629. 

(«)  Ashxvin  v.  Burton,  (1863)  9  Jur. 
N.  S.  319;  32  L.J.  Ch.  196. 
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to  be  paid  for  by  means  of  the  bonds,  and  one  of  tbem  was 
transferred  in  part  payment  to  B.,  who  assigned  it  over  for 
value  to  C,  who  had  no  notice  of  the  fraud,  it  was  held  that 
A.  could  not  sustain  a  suit  against  C.  for  the  delivery  of  the 
bond.  The  deposit  of  the  bond  was  treated  as  merely  giving 
a  right  of  action  against  the  depositee  in  case  the  purchase 
fell  through,  and  not  as  constituting  him  a  trustee  for  the 
purchaser,  so  as  to  attach  any  equity  to  the  bond. 


On  purchase 
of  equitable 
interest  in 
land,  no 
priority 
acquired  by 
notice  to 
owner  of 
lejral  estate. 


But  as  respects  equitable  estates  in  land,  the  priority  of  a 
purchaser  or  incumbrancer  is  not  affected  by  his  giving,  or 
neglecting  to  give,  notice  of  his  purchase  or  security,  to  the 
trustees,  mortgagees,  or  other  persons  in  whom  the  legal 
estate  may  happen  to  be  vested  (f)  ;  and  the  ordinary  rule, 
as  to  notice  of  assignments  of  c/ioses  in  action,  does  not  apply. 
But  the  rule  holds  good  in  respect  to  the  proceeds  of  sale  of 
real  estate  vested  in  trustees  upon  trusts  for  sale,  though  no 
sale  may  have  been  effected  {u). 


Concealed  Where  the  property  is  subject  to  a  concealed  incumbrance, 

thrown'^'^^*^^  it  seems  that  a  purchaser  of  part,  having  merely  the  equitable 

puSne  °^  estate,  may  throw  the  entire  charge  upon  a  subsequent  inno- 

equitable  cent  pmx'liaser  of  the  equitable  estate  in  the  residue  (.r). 
purchaser.  ^  ' 


(t)  TcacocJcY.  Burt,  (1834)  4  L.  J. 
N.  S.  Ch.  33  ;  Jones  y.  /.,  (1838)  8 
Si.  633  ;  7  L.  J.  N.  S.  Ch.  164 ; 
Wiltshire  v.  liabbita,  (1844)  14  Si.  76  ; 
13 L. J.Ch. 284 ;  TFil»ioty.Fike,(\8ib) 
5  Ha.  14  ;  14  L.  J.  Ch.  469  ;  Burden  v. 
Bignold,  (1843)  2  Y.  &  C.  C.  C.  377, 
392;  Eoopcr  v.  Harrison,  (1855)  2 
K.  &  J.  86,  105  ;  Union  Bank  of 
London  v.  Kent,  (1888)  39  Ch.  D. 
238  ;  57  L.  J.  Ch.  1022 ;  lie  Richards, 
(1890)  45  Ch.  D.  589  ;  59  L.  J.  Ch. 
728  ;  Ward  v.  Buncombe,  1893,  A.  C. 
369;  62  L.J.  Ch.  881,  judgments 
of  Lords  Herschcll  and  Macnaghten ; 
Ifopkins  V.  Ucnmcorth,  1898,  2  Ch. 
347  ;  67  L.  J.  Ch.  526  (case  of  sub- 
mortgagees) ;  Taylor  v.  London  and 
County  Bkg.   Co.,   1901,   2  Ch.   231  ; 


70  L.  J.  Ch.  477  ;  and  generally 
see  Coote  on  Mortgages,  7th  ed. 
pp.  1254—1258. 

(?<)  Lee  V.  Hoivlett,  (1856)  2  K.  & 
J.  531  ;  Ee  Hughes'  Trusts,  (1864)  2 
H.  &  M.  89 ;  Consolidated  Investment, 
^c.  Co.  V.  Riley,  (1859)  1  Gif.  371  ; 
29  L.  J.  Ch.  123  ;  Arden  v.  A., 
(1885)  29  Ch.  D.  702  ;  54  L.  J.  Ch. 
655  ;  Lloyd's  Bank  v.  Pearson,  1901, 
1  Ch.  865 ;  70  L.  J.  Ch.  422  ;  Re 
Lake,  1903,  1  K.  B.  151 ;  72  L,  J. 
K.  B.  117  ;  and  see  Christie  v. 
Taunton,  1893,  2  Ch.  175  ;  62  L.  J. 
Ch.  385  (as  to  money  secured  by 
debentures). 

{x)  Hcc  Hartlyy.  0' Flaherty,  (1833) 
L.  &  G.  temp.  P.  208,  216  ;  Averall 
V.    Wade,  (1835)  L.  &  G.  temp.  S. 
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Incumbrances  in  favour  of  a  charity  seem  to  be  subject  to    Chap.  XIV. 
tbe  same  rules  as  those  in  favour  of  a  private  individual ; 


except  that   notice   to   the   first  purchaser  is  said  to  bind  priority,  how- 
subsequent  purchasers  without  notice  (y)  ;  but  if  the  incum-  as^aSnsT^^^ 
brance   is   merely   equitable,   it   seems   that    the    purchaser  charities, 
without  notice  is  not  affected  by  it  (s).     Before  the  Eeal 
Property  Limitation  Act,  1833,  mere  length  of  possession 
was  no  protection,  in  Equity,  to  a  purchaser  who  bought 
with  notice  of  the  charitable  trust  [a) . 

A  well-known  class  of  cases  may  be  here  referred  to,  as  Application 
illustrating  the  principle  that  equitable  estates  take  priority  priority  in 
according  to  the  date  of  their  creation.     It  is  well  settled  ^^s^th^"^" 
that  a  person,   who   takes  an   equitable   mortgage   from  a  ^^^^^  estates, 
person    who    is   in   fact,   whether    expressly   or   only   con- 
structively, a  trustee,  without  notice  of  any  trust,  is  post- 
jDoned  to  the  cesfuis  que  trust.     The  principle  of  these  cases  is 
that  the  creation  of  the   trust  vests   an   actual  estate   and 
interest  in  the  subject-matter  of  the  trust  in  the  persons  in 
whose  favour  the   trust   is   created,  and  that  this  actually 
existing  estate  can  only  be  displaced  by  such  conduct  on  the 
part  of  its  owners  as  gives  those  dealing  with  it  a  higher 
equity  ;  and  further,  that  it  is  not  negligence  to  take  a  title 
in  the  name  of  a  trustee  {h).     The  fact  that  the  cestui  que 
trust  has  made  no  inquiry  into  the  disposition  of  the  trust 


252;    Handcoch  \.  S.,   (1850)    1  Ir.  see «((/?.  p.  445;  Tudor's  Char.  Trusts, 

Ch.  R.  444,  474;  Hughes  v.  WiUiams,  3rd  ed.  292  et  seq. 
(1850)    3   M.   &  G.   683;    Re  Jones,  ib)   Cory  v.  Eijre,  (1863)  1  D.  J.  & 

1893,  2  Ch.  461,  470  ;    62  L.  J.  Ch.  S.  at  p.  167 ;  Shropshire  Union  li.  Co. 

998.  V.   Beg.,    (1875)  L.   R.    7  H.  L.   at 

(y)  JEast  Grinsted case,  {16^3)  Duke's  p.  511  ;    45  L.  J.  Q.  B.  31  ;    Bradley 

Char.  Uses,  640:    sed  qu. ;   and  see  v.  Riches,  (1878)   9  Ch.  D.  189;  47 

Comm.    of     Charitable    Donations    v.  L.  J.  Ch.  811  ;  Sartopp  y .  Suskisson 

Wybrants,    (1845)    2   J.    &    L.    182,  (1886)  55  L.  T.  773  ;  Carritt  v.  Real 

194  ;  Tudor's  Char.  Trusts,   3rd  ed.  a>id  Personal  Advance  Co.,  (1889)  42 

291,  292.  Ch.  D.  263  ;    58  L.  J.  Ch.  688;  Re 

[z)  Sug.  14th  ed.  722.  Richards,  (1890)  45  Ch.  D.  589,  594 ; 

[a)  A.-G.   V.   Mayor   of  Coventry,  59  L.  J.  Ch.  728;    Taylor  y.  London 

(1700)  2  Vem.  at  p.  399  ;    A.-G.  y.  and  County  Bhg.  Co.,  1901,  2  Ch.  231, 

Christ's   Sosp.,    (1834)    3   M.    &  K.  261;    70  L.  J.  Ch.  477,   and   cases 

344.     As  to  the  effect  of  the  statute,  there  cited. 
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funds  does  not  amount  to  such  conduct  (c)  ;  nor  does  the  fact 
that  the  trustee  has  himself  a  partial  beneficial  interest  in  the 
property,  and  that  it  has  been  allowed  to  remain  in  his 
name  {'i).  The  conduct  of  the  cestui  que  trust  must,  it  would 
seem,  amount  to  a  holding  out  of  the  trustee  as  the  equitable 
owner,  in  order  to  deprive  him  of  priority  (e)  ;  and  the  fact 
that  the  mortgagee  has  obtained  the  title  deeds  from  the 
trustee,  does  not  make  his  right  any  better  as  against  the 
cestui  que  trust  (/').  But  where  a  trustee  for  sale  conveyed 
the  property  with  a  receipt  in  the  body  of  the  deed  but  never 
received  the  purchase-money,  a  subsequent  mortgagee,  relying 
on  the  statutory  receipt,  was  held  to  have  priority  over  the 
cestui  que  trust  {<j). 


Effect  of  neg- 
ligence on 
priorities  of 
equitable 
estates. 


Negligence  will,  of  course,  operate  to  postpone  a  prior 
equitable  title  (//)  ;  and  the  weight  of  authority  seems  to 
favour  the  view  that  it  does  not  require  a  less  degree  of 
negligence  for  the  postponement  of  a  prior  equitable  title  to 
a  subsequent  one,  than  is  required  in  order  to  postpone  a  legal 
to  an  equitable  title  (/). 


Section  3.  (3.)  Purchaser,  how  far  'protected  against  defective  execution 
of  powers ; — against  prior  claimants  who  hare  encouraged  him 
to  purchase ; — and  hy  Statute  in  various  cases. 

Purchaser,  Equity  will,  except  in  favour  of  a  mere  volunteer,  supply 

lieved'a^ainst  the  defective  execution  of   a  power,   if   the  defect   consist 


(c)   Cory  V.  Eyre,  sup. 

{(l)  Shropshire  U)iion  R.  Co.  v.  Ecg 
and  Bradley  v.  Riches,  sup, ;  Harp 
ham  V.  Shaddock,  (1881)  19  Ch.  D 
207  ;  Re  Vernon,  Ewens  ^  Co.,  (188G) 
33  Ch.  D.  402;  56  L.  J.  Ch.  12 
Taylor  v.  London  and  County  Bkg.  Co. 
sup. 

(c)  Waldrcn  v.  Shper,  (1852)  1  Dr 
193  ;  Rice  v.  R.,  (1853)  2  Dr.  73  : 
23  L.  J.  Ch.  289  ;  Taylor  v.  London 
and  County  Bkg.  Co.,  sup. 

(/)  Re  Richards,  (1890)  45  Ch.  D 
589;  59  L.  J.  Ch.  728. 


(g)  Lloyd's  Rank  v.  Bullock,  189G, 
2  Ch.  192  ;  65  L.  J.  Ch.  680,  dis- 
tinguishing Shropshire  Union  R.  Co. 
V.  Reg.,  sup. 

(/()  lb.;  Roberts  v.  Croft,  (1857)  2 
D.  &  J.  1  ;  27  L.  J.  Ch.  220  ;  Layard 
V.  Maud,  (1867)  4  Eq.  397  ;  36  L.  J. 
Ch.  669 ;  and  see  Bickerton  v.  Walker, 
(1885)  31  Ch.  D.  151  ;  55  L.  J.  Ch. 
227  ;  Taylor  v.  Russell,  1891,  1  Ch.  8  ; 
1892,  A.  C.  244  ;  60  L.  J.  Ch.  1  ; 
61  L.  J.  Ch.  657  ;  see  inf.  859  et  .icq. 

(t)  See  the  cases  cited  in  Coote  on 
Mortgages,  7  th  cd.  13G6. 
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merely  in  the  non-observance  of  some  formality  (A-) ,  but  not   ^^g^^^^^g^^" 

if    sucb   formality   is    positively  required   by  the   Legisla-  ■ 

ture  (/)  :  nor  can  it  supply  a  defect  which  goes  to  the  species  execution  of 
of  the  power ;  as  where  a  power  to  appoint  by  will  is  at-  ^^°^ 
tempted  to  be  executed  by  deed  (;;?)  :  and  the  Legislature  has 
expressly  excluded  the  interference  of  Equity,  where  a  con- 
tract by  a  tenant  in  tail  is  not  perfected  in  manner  required 
by  the  Fines  and  Recoveries  Act,  1833  (»). 

By  the  Law  of  Property  Amendment  Act,  1859  (o),  a  deed  Under  La'sv 
1  •      1  c         1     ij    J    1  ^       ±  of  Property- 

executed  m  the  presence  ot,  and  attested  by,  two  or  more  Amendment 

witnesses  in  the  usual  way,  is,  so  far  as  respects  the  execution  ^°*''  ^^°^' 

and  attestation  thereof,  to  be  a  valid  execution  of  a  power  of 

appointment  by  deed,  or  by  any  instrument  in  writing  not 

testamentary,  notwithstanding  that  any  additional  or  other 

formalities  may  have  been  expressly  imposed  upon  an  exercise 

of  the  power :  but  this  pro\T.sion  does  not  dispense  with  any 

consent,  or  with  the  performance  of  any  act,  not  relating  to  the 

mode  of  execution  or  attestation,  which  may  be  required  by 

the  instrument  creating  the  power :  nor  does  it  prevent  the 

donee  from  exercising  it  conformably  to  the  power  by  ^vaiting, 

or  otherwise  than  by  an  instrument  executed  and  attested  as 

an  ordinary  deed. 

Under  the  "Wills  Act,  1837,  s.  10,  an  appointment  by  a  Under 'Wills 
will,  executed  in  the  ordinary  form,  is  valid,  though  all  the 
formalities  prescribed  by  the  instrument  creating  the  power 
have  not  been  observed. 

(/.•)  Tolkt  V.    T.,   (1728)   2  P.  W.  251;  55  L.  J.  Ch.  154;  Be  Montagu, 

489  ;  2  Wh.  &  T.  L.  C.  Tth  ed.  289  ;  1896,  1  Ch.  549 ;    65  L.  J.  Ch.  372  ; 

see  Sug.  Pow.  530  ct  seq.  ;  Farwell,  and  cf.  Bavis  v.  TuUemache,  (1856)  2 

2nd  ed.  335  f^  if^'.  Jur.    N.    S.    1181;     and   see    Lord 


{!)  Sug.  14th  ed.  501,  74: 


St.  Leonards'   comments,  Sug.  14th 
ed.  468.   Cf.  too,  Hilhers  v.  Parkinson, 
{m)  Beidv.  Shergold,  (1805)  10  Ves.       (i883)  25  Ch.  D.  200  ;    53  L.  J.  Ch. 
370;  Archibald  v.  Wright,  (1838)   9       194  (a  case  arising  out  of  a  covenant 
Si.  161  ;  7  L.  J.  N.  S.  Ch.  120.  ^q    settle  after-acquired  property)  ; 

(w)  S.  47.      See  as  to  the  scope  of       Mills  v.  Fox,  (1887)  37  Ch.  D.  153  ; 
this  section,  Bankes  v.  Small,  (1887)       57  L.  J.  Ch.  56 ;  see  inf.  p.  1032, 
36  Ch.  D.  716  ;  56  L.  J.  Ch.  832  ;       n.  (y). 
Sail-Dare  v.  S.-D.,  (1885)  31  Ch.  D.  (o)  Ss.  12  and  13. 
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Relieved 
against  in- 
cumbrancers, 
&c.,  who 
encourage 
purchase  of 
the  property. 


The  piircliaser  will  also  be  protected  in  Equity  against 
any  person  (even  an  infant  or  married  woman),  who,  having 
a  prior  interest  in  the  property,  encourages  or  permits  him 
to  complete  his  purchase  in  ignorance  of  its  existence  (jj)  ; 
and  if  a  married  woman,  not  restrained  from  anticipation, 
does  not,  when  she  has  the  opportunity,  repudiate  her 
fraudident  act  committed  under  her  husband's  coercion, 
she  will  be  bound  by  it  as  against  a  purchaser  who 
bought  without  notice.  Thus,  where  a  woman,  shortly  after 
her  marriage,  under  threats  from  her  husband,  wrote  and 
signed  a  paper,  dated  before  the  marriage,  whereby  she 
purported  to  give  him  her  reversionary  interest  in  a  sum  of 
stock,  which  the  husband  subsequently  sold  to  a  purchaser 
who  had  no  notice  of  the  fraud,  and  the  wife,  on  being 
applied  to  on  his  behalf,  and  not  being  then  under  duress, 
stated  that  she  had  before  her  marriage  made  over  her 
interest  to  her  husband,  it  was  held  that,  as  against  the 
purchaser,  she  had  lost  her  equity  to  a  settlement  when  the 
fund  fell  into  possession  {q).  So,  where  a  married  woman 
fraudulently  concealed  a  settlement,  in  order  to  induce  a 
mortgagee  to  advance  his  money,  and  the  mortgage  was 
completed,  but,  before  the  deed  was  acknowledged  by  the 
married  woman,  the  mortgagee  received  notice  of  the  settle- 
ment, it  was  held  that  her  estate  was  bound,  and  that  she 
could  not  defeat  the  mortgage  (>•). 


{p)  See  Watts  v.  Cresu-eU,  (1715)  2 
Eq.  Ca.  Ab.  515,  pi.  3;  Savaffe  v. 
Foster,  (1723)  9  Mod.  35 ;  Ihhotson  v. 
Rhodes,  (1706)  2  Vern.  554  ;  Draper  v. 
Borlace,  (1699)  ib.  370 ;  Bcrrisford  v. 
Milu-ard,  (1740)  2  Atk.  49  ;  Govettr. 
Michmond,  (1834)  7  Si.  1 ;  Clare  v. 
Earl  of  Bedford,  (1723)  13  Vin.  Ab. 
536  ;  Boyd  v.  Bclton,  (1844)  IJ.  &L. 
730  ;  Tliompson  v.  Simpson,  (1845)  2 
J.  &  L.  110;  Overton  v.  Banister, 
(1844)  3  Ha.  603  ;  Nicholson  v. 
Hooper,  (1838)  4  M.  &  C.  179; 
Eammcrsley  v.  Be  Bid,  (1845)  12  C. 
&  F.  45,  62,  88  ;  sec  further  as  to 
infants,  Stikcman  v.  Dawson,  (1847) 


1  De  G.  &  S.  90  ;  Esron  v.  Xicholas, 
(1733)  ib.  118;  Wriyht  v.  Snoice, 
(1848)  2  De  G.  &  S.  321 ;  Re  Kiny, 

(1858)  3  D.  &  J.  63 ;  Nelson  v.  Stocker, 

(1859)  4  ib.  458  ;  28  L.  J.  Ch.  760 ; 
Sharpe  v.  Fuy,  (1868)  4  Ch.  35  ;  fraud 
by  married  woman ;  Re  Lush's  Trusts, 
(1869)  4  Ch.  591  ;  38  L.  J.  Ch.  650  ; 
and  see  and  distinguish  Arnold  v. 
Woodhams,  (1873)  16  Eq.  29;  42 
L.  J.  Ch. 678 ;  and  see  sup.  pp. 5,  18  ; 
inf.  p.  1192. 

{q)  Re  Lush's  Trusts,  (1869)  4  Ch. 
691 ;  38  L.  J.  Ch.  650. 

(>•)  Sharpe  v.  Foy,  (1868)  4  Ch.  35. 
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A  misrepresentation  as  to  an  existing  state  of  facts  will    ^^gP^^-^g^^- 

bind  the  party  making  it,  though  he  make  it  in  ignorance  ^^^^^ 

or  mistake,  if  he  might  have  known  the  truth  (s)  :  and,  where  misrepre- 
it  is  material,  the  purchaser  may  elect  either  to  have  it  made 
good  or  the  purchase  set  aside  (f)  :  but  a  mortgagee,  it 
appears,  need  not  answer  an  inquiry  as  to  the  extent  of  his 
claims,  unless  the  intended  purchaser  is  entitled  and  offers  to 
redeem  him  {u)  ;  nor  need  he  voluntarily  communicate  his 
claim  to  a  person  whom  he  knows  to  be  about  to  purchase  (;r)  ; 
unless  he  has  reason  to  believe  that  a  fraud  is  contemplated 
by  the  vendor  {>/).  Nor  will  mere  assent  to  a  purchase  bind 
the  assenting  party's  subsequently  acquii'ed  interest  in  the 
property  (z). 

The  purchaser  will  also  be  protected  against  any  person  Subsequent 

^  p        J    -I      l^      expenditure 

who,  knowing  his  own  title,  encourages,  or  traudulently  on  the 
permits  him,  in  ignorance  of  it,  to  lay  out  money  in  im-  P^op^^  J- 
proving  the  property  {a)  :  but  when  a  party  has  once  given  a 
distinct  notice  of  his  claim,  and  the  purchaser  subsequently 
lays  out  money,  it  lies  on  him  to  show  that  the  other  has 
abandoned,  or  given  reason  to  believe  that  he  has  abandoned, 
his  claim  {b)  ;    and  this,  whether   the   claim  extend  to  the 

(.s)  See  Pearson  v.  Morgan,   (1788)  mortgage  the  trustee  need  not  answer 

2  Br.  C.  C.  at  p.  388  ;    and   TFest  v.  inquiries ;   see  Coote  on  Mortgages, 

Jones,   (1851)  1    Si.  N.  S.   205  ;    20  7th  ed.  1276, 

L.  J.  Ch.   362;    sup.  p.  113,  where  {x)  Osborn  y.  Lea,  (1724)  9  Mod. 

the    rule    is    laid    down    yet   more  96. 

generally;    Hammersletj  v.  Be  Biel,  (]/)  Inf.  p.  1192. 

'(1845)  12  C.  &  F.  at  p.  88;  A.-G.  v.  (s)  Thompson  v.  Simpson,  (1845)  2 

StepJiens,  [\So5)\K.  &  J.  at  p.  74:9;  J.    &    L.    110;    Mangles    v.    JDixon, 

24:1..  J.  Ch.  694:;  Crofts  y.3Iiddli ton,  (1852)    3   H.   L.    C.    702,  733;    see 

(1855)   2  K.  &  J.  194;  MacUison  v.  Jorden  v.  Money,  (1854)   5  H.  L.  C. 

Alderson,   (1883)  8  A.  C.  467,  473  ;  185  ;  23  L.  J.  Ch.  865. 

52  L.  J.  Q.  B.  737  ;   but  see  Sug.  (a)  Bann  v.  Spurrier,  (1802)  7  Ves. 

14th  ed.  p.  744,  n.     See  also  Farrer's  230;    Gregory  y.  Mighell,   (1811)    18 

Conditions  of  Sale,  44-46  ;  Borter  v.  Ves.   328,    333  ;    Ramsden  v.  By&on, 

Moore,  1904,  2  Ch.  367  ;  and««/-  1193.  (1866)  L.  R.  1  H.  L.  129;  Kenneyy. 

{t)  Rawlins  v.   Wickham,  (1858)  3  Broivne,  (1796)  3  Ridg.  at  p.  518. 

D.  &  J.  304  ;  28  L.  J.  Ch.  188.  (b)   See    Clare    Sail    v.    Harding, 

{u)  A  trustee,  however,  must ;  for  (1848)  6  Ha.  273,  297  ;  17  L.  J.  Ch. 

the  purchaser  has  implied  authority  301  ;     Crosse    v.     Reversionary    Co., 

from  the  vendor  to  make  the  inquiry.  (1853)  3  D.  M.  &  G.  698,  712.     As 

Where  the  intended  transaction  is  a  to    what    constitutes    acquiescence 
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Chap.  XIV.    entirety,  or  only  an  undivided  part  of  the  estate  (c).     Nor 

1— ^ —  need  the  notice  disclose   the   particulars   of  the   claimant's 

title ;  nor,  if  the  claim  exceed  what  he  is  entitled  to,  is  the 
party  in  possession  therefore  justified  in  disregarding  it  (c/). 
But  though  a  general  notice  of  the  claimant's  title,  as 
e.cj..,  of  the  deed  under  which  he  claims,  may  be  sufficient,  it 
will  be  otherwise  where  it  is  accompanied  by  an  imperfect 
or  erroneous  statement  of  its  contents  (c)  ;  and  where  a 
piu'chaser  acquires  merely  a  temporary  or  partial  interest  in 
the  land,  his  expenditure,  being  referable  to  that  interest, 
will  give  him  no  additional  rights  as  against  the  reversioner 
or  joint  owner  (/).  Thus  a  tenant  building  on  his  landlord's 
property  does  not,  except  under  special  circumstances,  acquire 
any  right  to  prevent  the  landlord  from  taking  possession  at 
the  end  of  the  term  ;  but  if,  being  mere  tenant  at  will,  he 
builds  in  the  belief  that  this  will  entitle  him  to  a  specific 
lease,  and  the  landlord,  knowing  his  error,  omits  to  correct 
it,  Equity  will  interfere  to  compel  the  grant  of  such  a 
lease  (^).  Where  a  person  was  in  possession  of  land  in 
virtue  of  a  mere  licence,  and  at  the  request  of  the  owner 
executed  works  on  it  at  his  own  expense,  it  was  held  that  the 
licence  had  become  irrevocable  from  that  date  [h). 

Revprsionerp,        The  acquiescence  of  a  tenant  for  life,  &c.,  cannot  bind  the 
bound.  reversioner :  but  it  has  been  held  that  the  purchaser  of  a 

reversion,  buying  under  conditions  which  recognized  the 
future  user  by  other  parties  of  an  easement  over  the  estate, 
could  not  afterwards  dispute  the  right  of  user,  though  the 
reversioner  himself  had   never  previously  recognized  it  (/) . 

sufficient  to  deprive  a  person  of  his  (/)  Pilling  v.  Armitage,   (1805)   12 

legal  rights,  see   WiUmott  v.  Barber,  Ves.    78  ;     Clare    Hall   v.    Harding, 

(1880)     15    Ch.    D.    96,    105;     Civil  sup.;    Duke  of  Beaufort   v.   Balrick, 

Service  Mus.  Inst.  Assoc,  v.    Wliite-  (1853)  17  Beav.  at  p.  75;    22  L.  J. 

man,  (1899)   68  L.  J.  Ch.  484  ;    sec  Ch.  489. 

also  Marriott  v.  Reid,  (1900)  82  L.  T.  {g)  Ramsden  v.  Dyson,  (180G)  L.  R, 

369.  1  H.  L.  129. 

(c)  See  Clare  Hall  V.  Harding,  sup.  (h)  Flimmerx.  Mayor  of  Wellington, 

{d)  S.  C.  at  p.  273.  (1884)  9  A.  C.  699  ;    63  L.  J.  P.  C. 

(c)  lie  BrighVs    Trusts,   (1856)    21  101. 

Beav.  430  ;  25  L.  J.  Ch.  449.  (t)  Duke  of  Beaufort  v.  Patrick,  sup. 
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This  is  not  so  in  the  case  of  tlie  easement  of  light,  the  acquisi-   Chap.  XIV. 
tion  of  which  depends  upon  statutory  conditions  (A-).  — — 


The  mere  fact  of  a  purchaser  or  mortgagee  not  having  Possession  of 
possession  of  the  title  deeds,  will  not,  in  the  absence  of  i^o^f^r  ^' 
other  circumstances  indicative  of  fraud,  affect  his  legal  title  material. 
as  against  subsequent  purchasers  or  incumbrancers  (/)  :  even 
the  fact  of  a  mortgagee  having  returned  the  deeds  to  the 
mortgagor,  will  not,  in  itself,  necessarily  have  this  eifect  {m)  : 
and  the  same  would  hold  good  in  the  case  of  a  purchaser, 
if  a  plausible  reason  were  given  for  his  assenting  to  what 
would,  prima  facie,  be  an  uni'easonable  and  suspicious 
request :  but,  if  deeds  are  borrowed  for  a  temporary  purpose, 
they  should  be  diligently  reclaimed  (n).  If  they  are  handed 
over  to  the  mortgagor  for  the  purpose  of  enabling  him  to 
mortgage  for  a  specified  amount  in  priority  to  the  first  mort- 
gagees, he  can  fraudulently  confer  a  good  title  on  a  mort- 
gagee without  notice,  for  a  simi  exceeding  the  authorized 
amount  (o).  Where,  subsequent  to  the  contract  for  sale,  but 
prior  to  completion,  the  property  is  equitably  mortgaged, 
whether  with  or  without  notice  of  the  contract,  the  possession 
of  the  title  deeds  by  the  incumbrancer  will  not  give  him  any 
priority  as  against  the  purchaser  not  in  default  claiming 
specific  performance  {ji). 


[k)  Zadyman  y.  Grave,  {1811)  6  Ch.  Stevens  y.  S.,  sup.  ;   Waldrony.  Sloper, 

763,  769.  (1852)  1  Dr.  193 ;  Ee  Ingham,  1893, 

[l)  See  Evans  v.  Bicknell,  (1801)  6  1  Ch.'352  ;  62  L.  J.  Ch.  100. 

Ves.  173  ;  Harper  v.  Faulder,  (1819)  [n]   TFaldron  v.  Sloper,  sup. 

4   Mad.    129  ;    Martinez   t.    Cooper,  (o)    Perry  -  Serrick    v.     Attwood, 

(1826)   2   Rus.    198  ;   Stevens  v.    S.,  (1857)  2  D.  &  J.  21 ;   27  L.  J.  Ch. 

(1845)  2  Coll.  20  ;  14  L.  J.  Ch.  252  ;  121  ;  Lloyd  v.  Atticood,  (1859)  3  ib. 

Allen   V.  Knight,  (1846)  5  Ha.  272;  614;  Smithy.  Evans,  (1860)  28Beav. 

aff.,  (1847)  11  Jut.  527;  Farrow  v.  59;  Brocklesby  y.  Temperance  Perm. 

Pees,  (1840)  4  Beav.  18,    21  ;  Finch  Bldg.  Soc,  1895,  A.  C.  173;  64L.  J 

v.<S/wer,  (1854)  19  Bear.  500;   Colyer  Ch.  433  ;    Lloyd's  Bank   v.    Bullock, 

y.  Finch,  (1856)  5  H.  L.  C.  905  ;  26  1896,  2  Ch.  192 ;    65  L.  J.  Ch.  680 ; 

L.  J.  Ch.  65  ;    Taylor  y.  London  and  Pc  Castell  and  Brown,  1898,  1  Ch.  315  ; 

CoM«<«/^Ay.  Co.,  1901,  2  Ch.  231,261  ;  67  L.  J.  Ch.  169  ;  Rimmery.  Webster, 

Pimmer  v.  Webster,  1902,  2  Ch.  163,  1902,  2  Ch.  163 ;  71  L.  J.  Ch.  561. 

172;  71  L.  J.  Ch.  561.  {p)  Flinn  v.  Fountain,    (1889)    58 

(w)  See  Martinez   v.    Cooper,   and  L.  J.  Ch.  389. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  3. 

General 
principle  as 
to  post- 
ponement. 


The  true  principle  (q)  declucible  from  the  authorities  seems 
to  be,  that  mere  indiscretion  or  inactivity  is  insufficient  to 
postpone  a  purchaser  or  mortgagee,  who  has  the  legal  estate : 
there  must,  to  have  this  effect,  he  an  intent  to  facilitate  a 
fraud,  or  a  wilful  indifference  to  a  fraud  which  there  was  good 
reason  to  suspect  was  about  to  be  committed  (>■),  or  such 
gross  negligence  as  would  render  it  unjust  to  deprive  the 
prior  incumbrancer  of  his  priority  (s),  and  the  omission  to 
make  any  inquiry  respecting  the  deeds,  is,  in  itself,  evidence, 
though  not  conclusive  evidence  {t) ,  of  this  gross  negligence  or 
wilful  and  fraudulent  indifference  {ii)  ;  and  where  the  contest 
lies  between  parties  having  mere  equities,  anything  which 
raises  a  positive  equity  against  the  one,  *'  upon  the  principle 
which  in  equity,  as  distinct  from  law,  is  designated  by  the 
term  '  estoppel'  "  (.r),  will  give  the  other,  though  his  equity 
is  posterior  in  creation,  a  better  claim  on  the  assistance  of 
the  Court  (//).  If  the  owner  of  property  clothes  a  third 
person  with  the  apparent  ownership  and  right  of  disposition, 
not  merely  by  transferring  to  him,  but  also  by  acknowledging 
that  the  transferee  has  paid  him  the  consideration  for  it,  he 
is  estopped  from  asserting  his  title  as  against  a  person  to 
whom  such  third  party  has  disposed  of  the  property,  and  who 
took  it  in  good  faith  and  for  value  (z) . 


As  to  custody 
of  deeds. 


"Where,  in  answer  to  an  inquiry  made  in  good  faith  for 


{q)  Xorthern  Ins.  Co.  v.  Whipp, 
(1884)  26  Ch.  D.  482;  53  L.  J.  Ch. 
629 ;  Garside  v.  Liverpool  Jii/.  Bdg. 
Soc,  (1897)  13  T.  L.  R.  189. 

(?•)  See  Hewitt  v.  Zoose?nore,  {1851) 
9  Ha.  449,  458  ;  Hooper  v.  Harrison, 
(1855)  2  K.  &  J.  86,  105. 

(a)  Oliver  v.  Hinton,  1899,  2  Ch. 
264;  68  L.  J.  Ch.  583. 

{t)  Ratcliffe  v.  Barnard,  (1871)  6 
Ch.  652 ;  40  L.  J.  Ch.  777. 

(m)  Hewitt  V.  Zoosemore,  sup.  ; 
Brown  v.  Htedman,  (1896)  44  W.  R. 
458  ;  sec  Oliver  v.  Hinton,  sup., 
where  the  cases  are  fully  cited. 

(z)  Dixon  V.  Mucklcston,  (1872)  8 
Ch.  155,  160,  per  Ld.  Selbome;   42 


L.  J.  Ch.  210  ;  and  see  Kat.  Frov. 
Bank  v.  Jackson,  (1886)  33  Ch.  D.  1. 

(y)  Waldron  v.  Sloper,  (1852)  1  Dr. 
193,  200;  Hunter  v.  Walters,  (1871) 
7  Ch.  75  ;  41  L.  J.  Ch.  175  ;  Mice  v. 
R.,  (1853)  2  Dr.  73,  83  ;  Layard  v. 
Maud,  (1867)  4  Eq.  397  ;  36  L.  J. 
Ch.  669;  Farrand  t.  Yorkshire  Bkg. 
Co.,  (188S)  40  Ch.  D.  182,  189;  58 
L.  J.  Ch.  238  ;  King  v.  Smith,  1900, 
2  Ch. 425 ;  69  L.  J.  Ch.  598 ;  and 
consider  the  observations  of  Lord 
Cairns  in  Fease  v.  Jackson,  (1868)  3 
Ch.  676,  581  ;  see  sup.  p.  848. 

[z)  Per  Farwell,  J.,  in  Rimmer  v. 
Webster,  1902,  2  Ch.  163,  173;  71 
L.  J.  Ch.  661. 
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the  deeds,  a  reasonable  excuse  is  given  for  tlieir  non-delivery,    Chap.  XlV. 

their  absence  does  not  affect  a  purchaser  with  constructive '- 

notice  that  they  have  been  deposited  as  a  security  {a)  :  so, 
where  an  actual  memorandum  of  charge  was  accompanied 
by  a  deposit  of  what  were  in  fact,  though  not  so  represented, 
only  the  earlier  title  deeds,  the  omission  to  call  for  the  later 
deeds,  which  alone  showed  any  title  in  the  mortgagor,  was 
held  insufficient  to  postpone  the  incumbrancer  to  a  depositee 
of  the  later  deeds  {b). 

It  was  held,  that  the  omission  for  nineteen  years  by  the  Assignees  of 

.  „    ,  .     insolvent,  not 

assignees  of  an  insolvent  to  sell  or  take  possession  oi  his  asserting 
copyhold  property,  or  of  the  copies  of  Court  EoU,  or  to  enter  fo^  ninfteen 
their  title  upon  the  Court  Eolls,  whereby  the  insolvent  was  y^Jf^'^J^^^^^* 
enabled  to  retain  the  property  as  if  owner,  and  mortgage  it 
for  value  to  a  person  without  notice  of  the  insolvency,  did  not 
give  the  mortgagee  priority  to  the  assignees  (c) . 

The  cases  on  the  effect  of   negligence  in  postponing  the 
prior  incumbrancer  may  be  summarized  as  follows : — 

First.  Where    the   prior   interest  is  legal,  and  the  other  The  rule  as  to 

.  ,       the  effect  of 

equitable.      In  this  case  the   prior  legal  estate  will  not  be  negligence 

postponed  to  the  subsequent  equitable  estate  "  on  the  ground  ^^^^''^^^^^g ' 

of  any  mere  carelessness  or  want  of  prudence  on  the  part  of  prior  estate  ia 

the  legal  owner  "  (d).     But  the  Court  will  postpone  the  prior   ^°^  ' 

legal  estate  to  a  subsequent  equitable  estate — 

(a)  Bspin  v.   Pemberton,   (1859)    3  T.  L.  R.  189.     See  Head  v.  Egerton, 

D.   &  J.  547;    28  L.  J.    Ch.   311  ;  (1734)  3  P.  W.  280;   Hunt  v.  Ehncs, 

Brown  v.  Stedman,  (1896)   44  W.  R.  (I860)  2  D.  F.  &  J.  578  ;    30  L.  J. 

458.  Ch.  255  ;  Hewitt  v.  Loosemore,  (1851) 

{b)  Roberts  v.  Croft,  (1857)  2  D.  &  9    Ha.    449  ;    in   aU  of   which   the 

J.   1 ;   -11  L.   J.   Ch.  220  ;    and  see  mortgagor  was  solicitor  to  the  legal 

Thorpe  v.  Holdsworth,  (1868)   7  Eq.  mortgagee.    Evans  y.  Bichiell,  [1801) 

139;    38  L.  J.  Ch.    194,   and  cases  6  Ves.  173,  183;  Martinez  v.  Cooper, 

there  cited.  (1826)  2  Rus.  198 ;  Harper  v.  Faulder, 

{c)  Cole  V.   C,   (1848)  6  Ha.  517,  (1819)  4  Mad.  129;    Espin  v.  Fem- 

afP.  624.  berton,  (1859)  4  Dr.  333  ;   3  D.  &  J. 

{d)  Northern   Ins.    Co.   v.    Whipp,  547;    28  L.  J.  Ch.  308,  311;    Colyer 

(1884)  26  Ch.  D.  482,  494  ;  53  L.  J.  v.  Finch,  (1856)   5   H.  L.  C.   905  ; 

Ch.  629,  per  Fry,  L.  J.  ;    Garside  v.  EatcUffe  v.   Barnard,    (1871)    6   Ch. 

Liverpool  By.  Bldg.  Soc,   (1897)   13  652  ;  40  L.  J.  Ch.  777  ;   Agra  Bank 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  3. 


2.  Where 
both  estates 
are  equitable. 


(i.)  Where  the  owner  of  the  legal  estate  has  either  wittingly 
or  unwittingly  "  assisted  in  or  connived  at  the  fraud  which 
has  led  to  the  creation  of  the  subsequent  equitable  estate 
without  notice  of  the  prior  legal  estate ;  "  and  evidence  of 
such  innocent  assistance  or  connivance  may  be  afforded  by 
the  absence  of  ordinary  care  in  inquiring  for  or  keeping  title 
deeds,  and  such  conduct,  if  not  satisfactorily  explained,  will 
be  sufficient  to  postpone  the  legal  estate  {e). 

(ii.)  "Where  the  owner  of  the  legal  estate  has  constituted 
the  mortgagor  his  agent  to  raise  money,  and  has  for  that 
purpose  either  left  the  deeds  in  his  custody  (/),  or  returned 
them  to  him  (g),  and  the  mortgagor  has  by  means  of  the 
possession  of  the  deeds  created  the  equitable  estate  without 
notice  of  the  prior  legal  estate,  even  though  the  principal 
had  no  intention  that  his  agent  should  commit  a  fraud,  or 
knowledge  that  he  was  doing  so. 

Secoiidl//.  Where  the  prior  interests  are  both  equitable,  it 
seems  that  a  like  degree  of  negligence  on  the  part  of  the 
prior  equitable  incumbrancer  is  necessary  in  order  to  postpone 
him  as  is  necessary  to  postpone  the  owner  of  a  prior  legal 
estate  (//).  There  must  be  something  done,  or  omitted  to  be 
done,  by  the  prior  incumbrancer,  which  arms  the  owner  of 
the  estate  with  the  power  of  going  into  the  world  under  false 
colours  (?).  Thus,  where  B.  the  solicitor  of  A.,  a  second 
mortgagee,  put  up  the  property  for  sale  by  auction,  and 
professing  to  have  bought  it,  induced  A.  to  execute  a  con- 


V.  Harri/,  (1874)  L.  R.  7  H.  L.  135  ; 
Manners  v.  Metv,  (1885)  29  Ch.  D. 
725  ;  54  L.  J.  Ch.  909  ;  lie  Ingham, 
1893,  1  Ch.  352 ;  69  L.  J.  Ch.  100  ; 
liimmerv.  Webster,  1902,  2  Ch.  163, 
172;  71  L.  J.  Ch.  561. 

[e)  Worthington  v.  Morgan,  (1849) 
16  Si.  547  ;  18  L.  J.  Ch.  233  ; 
Whitbread  t.  Jordan,  (1836)  1  Y.  & 
C.  303;  Peto  v.  Hammond,  (1861)  30 
Beav.  495  ;  31  L.  J.  Ch.  354;  Max- 
Jieldy.  Burton,  (1873)  17  Eq.  15;  43 
L.  J.  Ch.  46  ;  Clarke  v.  Falmer, 
(1882)  21  Ch.  D.  124  ;   51  L.  J.  Ch. 


634  ;  Llogd^s  Hanking  Co.  v.  Jones, 
(1885)  29  Ch.  D.  221  ;  64  L.  J.  Ch. 
931. 

(/)  rerrg  -  Herrick  v.  Attwood, 
(1857)  2  D.  &  J.  21  ;  27  L.  J.  Ch. 
121  ;  Re  Ingham,  sup.  ;  liimmer  v. 
Webster,  1902,  2  Ch.  163  ;  71  L.  J. 
Ch.  561. 

{g)  Briggs  v.  Jones,  (1870)  10  Eq. 
92  ;  He  Ingham,  sup. 

(h)  Sup.  p.  848. 

(t)  Dixon  V.  Muckleston,  (1872)  8 
Ch.  155,  160  ;  42  L.  J.  Ch.  210. 
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vejance  of  the  property  by  wliicli  A.  purported  to  convey  it   Chap.  xrv. 

.  1  Sect.  3. 

to  B.  under  his  power  of  sale  :  and  B.  afterwards  made  an  ■ 

equitable  mortgage  of  the  estate  to  C,  representing  it  to  be 
his  own  and  unincumbered ;  it  was  held  that  A.  had  by 
executing  the  conveyance  enabled  B.  to  commit  the  fraud 
on  C.  and  must  be  postponed  to  him  {k) ;  and,  on  the  same 
principle,  a  vendor  with  an  equitable  lien  for  unpaid  purchase- 
money  will  be  postponed  to  a  mortgagee  from  the  purchaser 
who  has  been  allowed  to  carry  away  the  title  deeds  and  con- 
veyance (/).  But  the  mere  fact  that  a  subsequent  incum- 
brancer has  got  the  title  deeds  does  not  entitle  him  to  priority, 
unless  there  has  been  some  active  omission  or  negligence  of 
the  kind  above  described  ;  and  where  a  person  has  in  good 
faith  relied  on  a  positive  statement  by  the  mortgagor  that  the 
latter  is  depositing  all  the  necessary  deeds,  without  any 
examination  into  the  truth  of  it,  he  will  not  be  postponed  to 
a  later  equitable  mortgage  who  has  got  important  title 
deeds  which  the  mortgagor  had  in  fact  kept  back  (m) . 

The   Bkcy.   Act,   1883,   enacts  {)i)    that,   subject    to    the  Protection  of 
provisions  of  the  Act  with  respect  to  the  effect  of  bankruptcy  from  bankrupt 
on  an  execution  or  attachment  (o),  and  with  respect  to  the  tmsfe^e!^^ 

(k)  Bunter  v.  JTalters,  (1871)  7  Ch.  227  ;  French  v.  Hope,  (1887)  56  L.  J. 

75  ;  41  L.  J.  Ch.   175 ;    Waldron  v.  Ch.  363. 

Sloper,   (1852)  1  Dr.   193 ;  Re  Lam-  ,.  ^^^^^^^  ^_  ^^.^^    ,^3^-^  2  D.  & 

berVs  Est.,  (1884)  13  L.  R.  Ir.  234;  j_   ^  .   27  l.  j.  ch.  220;   Thorpes. 

DowUy.  Saunders,  {\%M)  2  ^.kU.  jiMsworth,    (1868)    7   Eq.    139;    38 


242;    34   L.    J.    Ch.    87;    King 


L.  J.    Ch.    194 ;    Layard  v.    Maud, 


Smith,  1900,  2  Ch.  425  ;  69  L.  J.  Ch.  ^^gg^^  ^  j,^_  397  .  gg  j^  j   ^.^   ggg  . 

^^^-  Dixon   V.    JIuckleston,   (1872)    8    Ch. 

(0  nice  y.  JR.,  (1853)  2   Dr.   73  ;  ^^.  .    ^^  l.  J.  Ch.    210;    and    see 

Kettleivelly.  Watson,  (1884)  26Ch.  D.  ^^^^^^^^  ^     ^,j^^j.^^   ^^8^8)  9  ch.  D. 

501  ;  53  L.  J.  Ch.   717  ;  Rimmer  v.  ^37  .  4-  -^    j_  ch.  692 ;  Re  Castell 

Webster,  1902,  2  Ch.  163;   71  L.  J.  ^,^^    ^,.^^.„^    ^898,    1    Ch.    315;    67 

Ch.  561.    So,  too,  where  a  mortgagor  L   J   Ch    169 
gives  a  receipt  for  more  than  he  has 

actuaUy  received,    he   will    not   be  («)  S.  49.    See  as  to  effect  of  omis- 

aUowed    to    redeem    as    against    a  sion  of  words  "■  Una  fides"   in  the 

transferee  who  has  taken  a  transfer  section,  which  were  essential  in  the 

on  the  faith  of  the  receipt,  except  on  former  Acts,  see  WiUiams  on  Bkcy., 

payment  of  the  amount  advanced  by  8th  ed.  258  ;  and,  generaUy,  notes  to 

the  transferee  ;  Bickerton  v.  Walker,  '■^^  sections,  10. 

(1885)  31  Ch.  D.  151  ;  55  L.  J.  Ch.  (0)  Ss.  45,  46. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  3. 


Goods  in  the 
order  and 
disposition  of 
the  bankrupt 
divisible 
among 
creditors. 


The  doctrine 
of  reputed 
ownership. 


avoidance  of  voluntary  settlements  (^;)  and  preferences  {q), 
nothing  in  the  Act  shall  invalidate  in  the  case  of  bankruptcy 
any  payment  by  the  bankrupt  to  any  of  his  creditors,  any 
payment  or  delivery  to  the  bankrupt,  any  conveyance  or 
assignment  by  the  bankrupt  for  valuable  consideration  {>•),  or 
any  contract,  dealing,  or  transaction  by  or  with  the  bankrupt 
for  valuable  consideration,  provided  that  (1)  the  payment, 
delivery,  conveyance,  assignment,  contract,  dealing,  or  trans- 
action takes  place  before  the  date  of  the  receiving  order ; 
and  that  (2)  the  person  (other  than  the  debtor)  to,  by,  or 
■with  whom  the  payment,  delivery,  conveyance,  assignment, 
contract,  dealing,  or  transaction  was  made,  executed,  or 
entered  into,  has  not  at  the  time  of  the  payment,  delivery, 
&c.,  notice  of  any  available  act  of  bankruptcy  committed  by 
the  bankrupt  before  that  time. 

By  s.  44  of  the  Act  the  property  of  the  bankrupt  divisible 
among  his  creditors  comprises  all  goods  being  at  the  com- 
mencement of  the  bankruptcy  in  the  possession,  order,  or 
disposition  of  the  bankrupt  iu  his  trade  or  business  (.s),  by 
the  consent  and  permission  of  the  true  owner  {t)  under  such 
circumstances  that  he  is  the  reputed  owner  thereof.  But  the 
section  expressly  excepts  tJtings  in  action  (?/),  other  than  debts 
due  or  growing  due  to  thfe  bankrupt  in  the  course  of  his 
trade  or  business. 

All  tliat  is  strictly  necessary  in  order  to  exclude  the 
doctrine  of  reputed  ownership  is  that  "  the  situation  of  the 
goods  was  such  as  to  exclude  all  legitimate  grovmds  from 
which  those  who  knew  anything  about  that  situation  could 


{p)  S.  47. 

{q)   S.  48. 

(>•)  See  as  to  the  old  law  on  con- 
veyances by  a  bankrupt,  Nimes  v. 
Carter,  (186G)  L.  R.  1  P.  C.  at 
p.  349  ;  30  L.  J.  P.  C.  12  ;  per  Ld. 
Westbury.  See  also  Re  tHobodinnkt/, 
1903,  2  K.  B.  517  ;  72  L.  J.  K.  13. 
883. 

(«)  As  to  the  application  of  the 
•words  "  in  his  trade  or  business," 
Bee  Colonial  Bank  v.  Whinney,  (1885) 
30  Ch.  D.  261,  274,  281  ;  11  A.  C. 
426,  445  ;  65  L.  J.  Ch.  585 ;  56  ib.  43  ; 


Ex  p.  No'tbighain  Bank,  (1885)  15 
Q.  B.  D.  441  ;  54  L.  J.  Q.  B.  601  ; 
&/nir/)ian  v.  Mason,  1899,  2  Q.  B.  679  ; 
69  L.  J.  Q.  B.  3;  lie  Watson  i?-  Co., 
1904,  2  K.  B.  753;  73  L.  J.  K.  B. 
854. 

{t)  Not  including,  it  seems,  the 
bankrupt :  see  Williams  on  Bkcy., 
8th  cd.  223,  as  to  who  is  a  true 
owner,  ib.  226.  See  also  lie  Watson 
f  Co.,  Slip. 

(ii)  As  to  what  are  things  in 
action  within  the  section,  see  Wil- 
liams on  Bkcy.,  8th  ed.  219—221. 
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infer    the    ownersliip   to   be   in   the   person   having    actual    Chap.  XIV. 
possession  "  (r).     Nor  does  it  seem  to  be  an  inexorable  rule  — — 


that,  in  the  case  of  chattels  personal  not  passing  by  delivery, 
the  doctrine  will  not  be  excluded,  unless  "  the  persons,  to 
whom  anyone,  who  took  a  subsequent  conveyance  from  the 
person  once  the  owner  of  the  property,  would  have  to  apply 
in  order  to  perfect  that  title,"  have  knowledge  of  the 
equitable  title  of  the  first  assignee  (//) .  At  the  same  time 
knowledge  in  those  persons  is  a  sufficient  circumstance  to 
prevent  reputed  ownership  (s)  ;  and  it  is  therefore  most 
important  {a)  that  the  purchaser  or  mortgagee  of  a  rever- 
sionary interest,  or  any  chattel  personal  not  passing  by 
delivery,  should  use  every  means  in  his  power  to  fix  such 
persons  with  knowledge. 

It  was  decided  by  Lord  St.  Leonards,  that  the  title  of  an  Purchaser  of 

„  ,  „  •  1    1  1        7  •  ,  •  11  equitable  in- 

assignee  lor  value  oi  an  equitable  chose  m  action,  who  buys  terest,  when 
■without  notice  of  a  prior  insolvency,  and  is  first  to  give  notice  a^'fin'&^t'pi.ior 
of  his  claim  to  the  trustee  of  the  fund,  is  good  as  against  the  insolvency  or 

.  bankruptcy. 

assignee  in  the  insolvency  (5) ;  and  assignees  in  bankruptcy, 
omitting  to  give  such  notice,  have  been  postponed  to  a 
subsequent  jDurchaser  for  value,  who  gave  due  notice  of  his 
assignment  (c) ;  but  a  trustee  in  bankruptcy  being  an  assignee    • 


(:r)  Per  Lord  Selborne,  in  Ex  p.  Vans  CoUna,   1897,  67  L.  J.   Q.  B. 

Watkbis,  (1873)  8  Ch.  529  ;  42  L.  J.  424  ;  lie  Beall,  1899,  1  Q.  B.  688  ;  68 

Bkcy.  50.  L.  J.  Q.  B.  462  ;  and  see  Bkcy.  Act, 

{y)  Per  Lord  Blackburn,  in  Co^owiff?  1883,  s.  50  (6).     It  was  held  to  be 

Bank  v.    Whinney,    (1886)    11  A.   C.  otherwise,  however,   under  the  Act 

426,435;  55  L.  J.  Ch.  685;  56  i*.  43.  of    1849,  where  there  were  strictly 

(s)  lb.  negative  words  ;  Re  Coomhe's  Trusts, 

(a)  See  judgment  of   Ld.  Cairns,  (1859)  1  Gif.  91  ;  Jie  Briyht's  ScttU- 

in  Lloyd  Y.  Banks,  (1868)   3  Ch.  488,  ment,  (1880)  13  Ch.  D.  413. 

490  ;  37  L.  J.  Ch.  881.  {c)  Bartlcit  v.  B.,  (1857)  1  D.  &  J. 

(h)  Re  Atkinson,  (1852)  2  D.  M.  &  at  p.  130  ;  26  L.  J.  Ch.  577 ;  Ex  p. 

G.   140;  Re  Barr's  Trusts,  (1858)  4  Boulton,  (1857)  ib.  163;  26  L.  J.  Bk. 

K.   &  J.   219;    27  L.  J.    Ch.    548;  45;    Bay  v.  E.,  (1857)  ib.   144;   26 

cases  under  the  old  statutes.     And  L.  J.  Ch.  585  ;  Rickards  v.  Glcdstancs, 

under  the  Acts  of  1869  and  1883,  the  (1861)  3  Gif.  298  ;  affirmed  31  L.  J. 

result  would  seem  to  be  the  same;  Ch.  142  ;   Thompson  v.  Tomkins,  {1852) 

Ealmer  v.  Locke,  (1881)    18   Ch.   D.  8  Jur.  N.  S.  185  ;    31  L.  J.  Ch.  633  ; 

381  ;  51   L.  J.  Ch.   124  ;    Re  Stone's  see  Re  RusseWs  Policy  Trusts,  (1872) 

Will,  1893,  37  Sol.  J.  354  ;  Mercer  v.  15  Eq.  26. 


864  EFFECT  OF  CONVEYANCE  ON 

Chap.  XIV.    subject  to  all  equities  does  not,  by  giving  notice  before  bim, 

— —  obtain  priority  over  an  equitable  mortgagee  for  value  (d). 

And  tliougli  express  actual  notice  is  not  absolutely  necessary, 
yet  it  ought  in  every  case  to  be  given.  Thus,  where  a  trustee 
had  acquired  knowledge  of  his  ccsfid  que  trust^s  insolvency 
through  an  advertisement  of  it,  it  was  held  that  a  subsequent 
incumbrancer,  who  gave  formal  notice  to  the  trustee,  thereby 
acquired  no  priority  over  the  assignee  in  insolvency  {e). 
Upon  the  same  principle,  the  title  of  a  purchaser  in  good 
faith  of  an  equitable  interest  in  land,  buying  without  notice 
of  the  vendor's  bankruptcy,  and  subsequently  getting  in  the 
legal  estate,  would,  it  is  conceived,  be  good  as  against  the 
trustee  in  bankruptcy.  And  a  vendor  in  good  faith  has  been 
held  entitled  to  retain  the  deposit  paid  to  him  by  a  bankrupt 
who  fraudulently  purported  to  enter  into  a  contract  for  the 
As  to  unpaid  purchase  of  the  vendor's  estate  (/).  The  unpaid  purchase- 
money.^^"  money  of  real  estate  is  not  an  equitable  chose  in  action  within 
the  above  ruling :  thus,  where  a  purchaser  without  notice  of 
any  act  of  bankruptcy  and  before  adjudication  contracted  to 
purchase  leasehold,  and  after  adjudication,  but  without  notice, 
paid  the  purchase-money  to  the  bankrupt,  he  was  held  not  to 
be  entitled  to  an  assignment  from  the  trustee  in  bankruptcy 
without  payment  to  him  of  the  purchase-money  {g). 

Further,  an  equitable  incumbrancer  or  purchaser  will,  in 
Equity,  be  protected  against  a  creditor  under  a  subsequent 
judgment,  though  the  latter  may  have  acquired  the  legal 
seisin  and  possession  of  the  land  under  an  elegit,  without 
notice  of  the  mortgage  or  purchase  (/»)  :  but,  as  we  have 
seen  (0 ,  the  purchaser,  after  notice  of  the  subsequent 
judgment  having  become  a  charge  on  the  land,  could  not, 

((^)  iJc  jr«7/i'.?,  1902,  1  K.  B.  719;  (/()Sco     Whitu-orth     v.     Gcnujav), 

71  L.  J.  K.  B.  465.  (184G)  1  Ph.  728;    and  cases  there 

{e)  Lloyd  v.  Banks,    (1868)   3   Ch.  cited  ;    see,    too,     Cooke    v.    WiUon, 

488  ;  37  L.  J.  Ch.  881.  (1860)  29  Beav.   100  ;   30  L.  J.  Ch. 

(/)   Collins  V.   Stimson,    (1883)   11  461;    Ei/rc    v.    M'Dourll,    (18GI)    9 

Q.  B.  D.  142  ;  52  L.  J.  Q.  B.  4 10.  H.  L.  C.  620  ;  Badeley  v.  Consolidated 

iff)  Exp.  Rabbidge,  (1878)  8  Ch.  D.  Bank,  (1886)  34  Ch.  D.  636,  546. 

367.  (i)  I»f-  p.  1211. 
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without  tlie  consent  of  the  creditor,  safely  pay  to  the  vendor    Chap.  XIV. 

T  •  1     1  1   J.  •  Sect.  3. 

any  part  of  the  purchase-money  which  happened  to  remain 

unpaid. 

The  Land  Tax  Eedemption  Acts,  1814  (A-)  and  1817  (/),  Error  in  sales 

n        .  •  J    •  -n    J  of  land  tax. 

contain  provisions  for  confirming,  m  certain  specified  cases, 

defective  titles  to  land  tax.     The  Judgments  Act,  1855,  s.  11,  Crown  debts. 

protects    purchasers    claiming    under  paid-off    mortgagees, 

against  the  obligations  of   such  mortgagees  to  the   Crown. 

By   the   Crown    Claims    Limitation    (Ireland)    Act,    1808, 

defective  titles  in  Ireland  are,  in  the  cases  therein  specified, 

rendered  valid  as  against  the  Crown. 

The  Crown  Lands  Act,  1829,  contains  provisions  (ss.  46  Sales  by  Com- 
and   73)  for  the  protection  of  parties  taking  conveyances  wooXand" 
or  leases  from  the  Commissioners  of   Woods  and  Forests,  forests. 
The  Post  Office  (Lands)  Act,  1863,  s.  3,  now  repealed  (m), 
contained  similar  provisions  on  any  sale,  exchange,  or  lease 
of  land  by  the  Postmaster- General.     On  the  sale  of  land 
forming  part  of  the  possessions  of  the  Duchy  of  Cornwall, 
purchasers   are   expressly   exempted   from   the  necessity  of 
seeing  that  provisions  of  the  Duchy  of  Cornwall  Manage- 
ment Acts,  1863  to  1893,  have  been  complied  with  («). 

(4.)  As  to  priority  under  the  Registration  Acts,  Section  4. 

The  old  Local  Eegistry  Acts   for  the  various  ridings  of  As  to  priority 
Yorkshire  (o),  now  repealed  (;j),  and  the  existing  Middlesex  5£g^i^tration 
Eeffistrv  Act,  1708,  purport  to  render  any  deed  affecting  ^^^^-   . 
either  the  legal  or  equitable  estate,  void  as  against  a  pur-  um-egistered 
chaser  or  mortgagee  claiming  under  an  instrument  of  an  register 
earlier  date  of  registration.     Under  these  Acts,  at  Law,  not-  counties. 

(A-)  See  s.  12.  {m)  See  Post  Office  Act,  1891,  s.  13. 

{I)  See  ss.  22—6  ;  Boe  v.  Phillips,  («)  See  s.  19  of  the  Act  of  1863. 

(1841)  1  Q.  B.  84  ;  and  see  as  to  sales  (o)  West  Riding,    6  Anne,  c.  20 

by  rector  for  redemption  of  land-tax,  (RufP.   5  Anne,  c.   18);    East  R.,  6 

Doe  V.  Woodicard,  (1847)  1  Ex.  273  ;  Anne,  c.  62  (Ruff.  c.  35) ;  North  R., 

Beaden  v.  King,  (1852)   9  Ha.  499 ;  8  Geo.  II.  c.  6. 
22  L.  J.  Ch.  111.     As  to  merger  of  (^j)  Yorkshire  Registries  Act,  1884, 

land-tax,  see  sup.  p.  393,  n.  (A).  s.  51. 
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Chap.  XIV.    witlistauclmg  notice,  mere  priority  of  registration  absolutely 

— —  determined  the   right   to   the  property  as  between   parties 

claiming  under  adverse  registered  instruments  purporting  to 
Prior  registra-  pass  the  legal  estate  (q) .  In  Equity,  however,  a  different 
at  Law  but  construction  has  been  put  upon  the  Acts ;  viz.  :  that  the 
not  in  Equity,  i^tej^tion  of  the  Acts  was  to  protect  parties  against  charges  of 
which  they  w^ould  otherwise  have  no  notice,  and  not  on  the 
one  hand  to  vitiate  an  unregistered  instrument,  nor  on  the 
other  hand  to  give  to  a  registered  one  any  greater  force  by 
virtue  of  its  registration  (r).  Thus,  in  Equity,  registration 
was  no  protection  against  an  unregistered  assurance  of  which 
the  party  claiming  under  the  registered  instrument  had  notice 
prior  to  the  completion  of  his  purchase  or  security  (s) :  and  his 
assignee  for  value  and  without  notice  was  in  no  better  position, 
if  the  interest  assured  were  merely  equitable,  and  he  did  not 
get  in  the  legal  estate  {t) .  Registration  is  not  of  itself 
notice  to  the  world  (u)  :  and  therefore  registration  of  an 
equitable  incumbrance  did  not  prevent  the  person  who  then 
had,  or  subsequently  acquired,  the  legal  estate  from  using  it 
for  the  protection  of  any  equitable  interest  which  he  might 
have  acquired  in  the  property  without  notice  of  the  registered 
incumbrance  (x)  :  and  in  like  manner  it  was  held  that  a  pur- 


{g)  Doe  V.  AUsop,   (1821)  5  B.   &  analogy  the  want  of  registration  of 

Aid.  142.  an  annuity  deed  under  the  Judgments 

(r)  Johnson   v.  Hold.uvorth,  (1850)  Act,  1855,  s.  12,  is  no  protection  to  a 

1  Si.  N.  S.  106  ;  20  L.  J.  Ch.  63  ;  subsequent  purchaser  with  notice  ; 

Blades  V.  B.,   1  Eq.   Ca.   Ab.    358;  Greaves  v.   Tojield,  (1880)  U  Ch.  D. 

V'rightson   v.    Hudson,    (1737)    2   ib.  563;    50  L.  J.  Ch.  118  ;    and  see  the 

609  ;   under  the   Irish   Registration  same  principle  applied  with  reference 

Act  (6  Anne  (Ir.),  c.  2),  see  Fullerton  to  stop-orders,  Jte  Holmes,  (1885)  29 

V.  Provincial  Bank  of  Ireland,  1903,  Ch.  D.  786  ;    55  L.  J.  Ch.  33  ;    and 

A.  C.  309  ;    72  L.  J.  P.  C.  79  ;    and  cf.  Mutual  Society  v.  Langley,  (1886) 

see    Coote   on    Mortgages,    7th   cd.  32  Ch.  D.  460 ;    53  L.  J.  Ch.  996 ; 

1266.  Trinidad  Aaphalte  Co.  v.  Corijat,  1896, 

(«)  Chcval  V.  Nichols,  {\T2b)  1  Str.  A.  C.  587  ;  65  L.  J.  P.  C.  100. 

664  ;  Le  Neve  v.  Lc  N.,  (1748)  3  Atk.  {t)  Ford  v.  White,  (1852)  16  Bcav. 

646,    651 ;     Sheldon    v.    Cox,    (1764)  120. 

Arab.     624  ;     Tunstall    v.    Trappes,  ('/)    Morecock    v.    Dicldns,    (1768) 

Gosling's  Case,  (1829)  3  Si.  301  ;  and  Amb.  678  ;    Williamsv.Sorrell,  (1799) 

see  Jolland    v.  Slainbridgc,  (1797)    3  4   Ves.   389;     Wiseman  v.    Westland, 

Ves.  478  ;    Davis  v.  Earl  of  Strath-  (1826)  1  Y.  &  J.  117. 

more,   (1810)    16  Ves.  418.     And  by  {x)  See  Morecock  v.  Dickins,  (1768) 


ADVEKSE  EIGHTS  OF  THIED  PAETIES.  8ti7 

chaser  advancing  his  money  and  taking  a  conveyance  without   Chap.  XIV. 

notice  of  a  prior  deed  unregistered  {>j),  or  only  imperfectly  

registered,  might,  upon  acquiring  notice  of  it,  register  his 
own  deed,  and  so  gain  priority  on  the  same  principle  which 
allows  a  purchaser  without  notice  of  a  prior  incumbrance, 
upon  afterwards  getting  notice  of  it,  to  get  in  an  outstanding- 
legal  estate  (s) .  But  a  purchaser  or  mortgagee,  who,  at  the 
date  of  the  conveyance  or  mortgage,  had  notice  of  a  prior 
unregistered  instrument,  did  not  acquire  priority  hy  register- 
ing his  own  deed  {a)  :  the  policy  of  the  Acts  being  to  protect 
parties  against  charges  of  which  they  had  no  notice,  and  not 
against  those  which  were  known  to  them  {h)  :  and  of  course 
the  registration  of  a  forged  deed  could  give  it  no  validity  (c). 

But  it  was  only  by  actual  notice  clearly  proved  that  a 
registered  deed  would  be  postponed  to  a  prior  unregistered 
instrument  (r/)  ;  and  though  in  many  cases  notice  to  the 
solicitor  or  agent  was  held  sufficient  to  bind  the  client  or 
principal  {e),  yet  even  in  such  cases  there  must  have  been 
direct,  as  distinguished  from  merely  imputed,  notice  (/).    In 

Amb.  678  ;  Bedford  y.  £  ace  hus,  {1730)  Yes.    435;    and    see    judgment    of 

cited  ib.  680  ;    fVrightson  v.  Hudson,  Sugden,   L.    C,    in  Marjoribanks  v. 

(1737)    2  Eq.  Ca,    Ab.  609;  contra,  Hovendcn,  (1843)   Dm.  11,  22;  Ful- 

in   Ireland,    Mill  v.   Hill,    (1852)  3  lerton  v.  Provincial  Bank  of  Ireland, 

H.  L.  C.   828  ;    and  see  Re  Russell  1903,  A.  C.  309  ;  72  L.  J.  P.  C.  79. 

Road  Purchase,  (1871)  12  Eq.  78  ;  40  A  purchaser  claiming  under  a  re- 

li.  J.  Ch.  673.  gistered    voluntary    settlement    has 

[y)  Eheij  v.  Lutyens,  (1856)  8  Ha.  heen  held  to  have  priority  over  per- 

159.  sons  claiming  under  an  earlier  un- 

(.)  Essex  V.  Baugh,  (1842)   1  Y.  &  registered    voluntary  settlement    of 

C    C    C    620-    11  L    J    N    S    Ch  "which  he  had  no  notice;  Re  J\PI)o- 

3^^   '      '          '             nagh's  Est.,  (1879)  3  L.  R.  Ir.  408. 

(a)  Cheval  v.  Nichols,  (1725)  1  Str.  W  ^ee  Le  Neve  v.  Le  N,  (1748)  3 
664 ;  Blades  v.  B.,  1  Eq.  Ca.  Ab.  ^*^-  ^46 ;  Sheldon  v.  Cox,  (1764) 
358  ;  Bmhell  v.  B.,  (1803)  1  Sch.  &  ^™b-  ^^^  ^  ^""■"^  ^-  ^^^'^Hon,  (1838) 
L.  90,  99,  where  all  the  earlier  cases  ^  D.  &  Wal.  364  ;  Lenehany.  M'Cabe, 
are  considered.  (1840)  2  Ir.  Eq.  E.  342. 

,,,    T  ,  -rr,,  7    /  r^.^s  (f)  Marjoribanksy.  HovendeUySup. ; 

(b)  Johnson  Y.  Holdstvorfh,  [ISoO)  I  t>  w^  t>  ?  /iq7i\  a  n\. 
^.  '  „  ^  1  \^,  Ratchffe  v.  Barnard,  (1871)  6  Ch. 
Si.  N.S.  106,  108;   20  L.J.  Ch.  63.  .,„    ■"..  ^     -,^,     .'^     /      „     , 

'  6o2  ;  40  Ij.  J.  Ch.   777;  Agra  Bank 

{c)  Cooper  v.  Vesey,  (1882)  20  Ch.  D.  ^_  ^^rrg,  (1874)  L.  E.  7  H.  L.  135  ; 
611 ;  51  L.  J.  Ch.  862.  and  see  Oliver  v.  Hinton,  1899,  2  Ch. 

{d)   Wyatt  v.   Barwell,    (1815)    19       264  ;  68  L.  J.  Ch.  583. 
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Chap.  XIV.    one  case  the  omission  of  a  solicitor,  when  preparing  a  marriage 

J^ settlement  of  land  in  Middlesex,  to  examine  the  earlier  title, 

was  treated  as  constructive  notice  of  a  prior  unregistered 
equitable  charge;  and  the  settlement,  though  registered 
without  any  actual  notice  of  the  charge,  was  postponed  to 
it  (fj)  :  hut  in  a  later  case  under  the  Irish  Act,  the  House  of 
Lords  expressly  disapproved  of  this  decision,  and  held  that 
the  mere  omission  on  the  part  of  a  solicitor,  when  preparing 
a  legal  mortgage  of  land  in  Ireland  to  require  production  of 
the  title  deeds,  for  the  non-production  of  which  a  reasonable 
excuse  was  given,  did  not  postpone  the  legal  mortgage,  which 
was  didy  registered,  to  a  prior  unregistered  equitable 
charge  {//). 

Priorities  As  respects  lands  situate  in  a  register  county,  the  priorities 

judgments  on  ^^  judgments  infer  so  depend  on  the  order  of  their  registra- 
local  register.   ^[^^  ^^  ^]^q  local  register  (/). 

Where  deeds  Where  two  dccds  are  registered  on  the  same  day,  and  at 
arthe°samr  ^^^  ^^^^®  hour,  the  document  denoted  by  the  earlier  number 
time.  ^ j[]^  ^g  presumed  to  have  been  first  registered  (/<•) . 


Old  law  and 
authorities 
still  apply  to 
lands  in 
Middlesex. 


Effect  of 
L.  T.  Acts 
on  local 
registries. 


With  regard  to  lands  in  Middlesex,  the  Middlesex  Eegistry 
Act,  1708,  as  amended  by  the  Lands  Registry  (Middlesex 
Deeds)  Act,  1891,  is  still  in  force,  and  the  law  laid  down  by 
the  authorities  on  that  and  the  kindred  Yorkshire  Acts  still 
applies.  The  Act,  however,  does  not  apply  to  an  instrument 
made  after  the  passing  of  the  Lands  Charges  Act,  1900  (/), 
and  capable  of  registration  thereunder  or  under  the  Lands 
Charges  Registration  and  Searches  Act,  1888. 

Neither  the  Middlesex  nor  Yorkshire  Registry  Acts  apply 
to  lands  registered  under  the  Land  Transfer  Acts  (m),  except 


(</)  Wormuldx.  Maitland,  (18G6)  35 
L.  J.  Ch.  69. 

(/()  Agra  Bank  v.  Barry,  sup.  ; 
Ratcliffe  v.  Barnard,  sup. 

(j)  Neve  V.  Flood,  (1864)  33  Beav. 
666  ;  34  L.  J.  Ch.  89  ;  and  sec 
Bcuham  v.  Keanc,  (1861)  3  D.  F.  &  J. 
318;    31  L.  J.  Ch.   129;    Westbrook 


V.  Blythe,  (1854)  3  E.  &  B.  737; 
23  L.  J.  Q.  B.  386  ;  Hughes  v. 
Lumley,  (1854)  4  E.  &  B.  274  ;  24 
L.  J.  Q.  B.  57. 

(A-)  Kerc  v.  BenncU,  (1863)  2  H.  & 
M.  170. 

(/)  I.e.,  30th  July,  1900;  sees.  4. 

Im)  See  s.  127. 
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estates  and  interests  excepted  from  the  effect  of  registration    Chap^  X^IV. 

under   a  possessory  or   qualified   title,  or,  an   unregistered  

reversion  on  a  registered  leasehold  title,  or,  dealings  with 
incumbrances  created  prior  to  the  registration  of  the  land  {n). 

With  reg-ard  to  lands  in  Torkshii-e,  a  great  change  was  The  law  under 

-.QQp.     xorksnire 

made   by  the   Yorkshire   Eegistries  Acts,    188-1   and  1885,  Registries 
which  apply  to  the  whole  county.     These  Acts  contain  no  and^i885. 
declaration  that  all  unregistered  instruments  shall  be  deemed 
to   be  fraudulent   and  void :    but   provision   is  made,  and 
elaborate  machinery  provided,  for  the  registration  of  assur- 
ances,   charges    and    wills  (o).      Sect.    14    enacts    that    all 
assurances  entitled  to  be  registered  under  the  Act  shall  have 
priority  according  to  the  date  of  registration  thereof,  and  not 
according  to  their  date,  and  that  every  will  so  registered  shall 
have  priority  according  to  the  date  of  the  testator's  death,  if 
the  date  of  registration  is,  or  is  to  be  deemed  to  be,  within 
six  months  after  the  testator's  death,  or  according  to  the  date 
of  registration  thereof,  if  the  registration  is  not,  or  is  not  to 
be  deemed  to  be,  within  such  period  of   six  months  ;    but 
nothing   in   the   Act   is   to  interfere  with   the  priorities  as 
between  themselves  of  any  assurances  or  wills,  the  dates  of 
registration  of   which  may  be  identical.     Under  the  same 
section  all  priorities  given  by  the  Act  are  to  have  full  effect 
in   all    Courts   except   in   cases   of    actual    fraud,   and    all 
persons  claiming  thereunder  any  legal  or  equitable  interests 
are  to  be  entitled  to  corresponding  priorities,  and  no  such 
person  is  to  lose  any  such  priority  merely  in  consequence  of 
his  having  been  affected  with  actual  or  constructive  notice, 
except  in  cases  of  actual  fraud  (;;)  ;  but  nothing  in  the  section 
is  to  operate  to  confer  upon  any  person  claiming  without 
valuable  consideration  under  any  person  any  further  priority 
or  protection  than  would  belong  to  the  person  under  whom 
he  claims;  and  any  disposition  of  land  or  charge  on  land 

(w)  L.   T.   Act,    1897,    Sched.    1.  13;  and  see  stip.  ^.  70S  et  seq. 

See  also  L.  T.  Rules,  1903,  rr.  175,  {p)  See  Battison  y.Eobson,  1896,  2 

176.  Ch.  403  ;    65  L.  J.   Ch.  695,  as  to 

(o)  York.  Reg.  Act,  1884,  ss.  4—  what  is  "  actual  fraud." 
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Chap.  XIV. 
Sect.  4. 


Remarks  on 
s.  14. 


"wliicli  if  unregistered  would  be  fraudulent  and  void  will, 
notwithstanding  registration,  be  fraudulent  and  void  in  like 
manner. 

Sect.  14  of  the  Act  of  1884  makes  registration  the  absolute 
test  of  priority,  and  expressly  abolishes  the  old  equitable  rule, 
which  prevailed  under  the  former  Acts,  that  registration  was 
no  protection  against  an  unregistered  assurance,  of  which  the 
party  claiming  under  the  registered  assurance  had  notice  at 
the  date  of  completing  his  purchase  or  security  (q) . 

S.  15  repealed.  Sect.  15  of  the  Act  of  1884  made  registration  actual 
notice  per  se.  But  this  was  found  to  be  of  great  com- 
mercial inconvenience,  inasmuch  as  it  prevented  bankers  and 
other  persons  in  like  situations  from  ever  making  even  the 
smallest  further  advance  to  a  customer,  or  even  allowing 
a  fresh  overdraft  of  his  account,  without  searching  the  register 
on  each  occasion  for  registered  charges,  intermediate  between 
their  last  advance  and  that  in  contemplation.  The  section 
was  accordingly  repealed  by  the  Amendment  Act  of  1885, 
s.  5.  The  repeal,  however,  did  not  extend  to  s.  16,  which 
was  allowed  to  remain  intact,  and  which  provides  that 
in  any  case  in  which  priority  or  protection  might  but  for 
the  Act  have  been  given  or  allowed  to  any  estate  or  interest 
in  lands  by  reason  or  on  the  ground  of  such  estate  or 
interest  being  protected  by  or  tacked  to  any  legal  or  other 
estate  or  interest  in  such  lands,  no  such  priority  or  protection 
shall  after  the  commencement  of  the  Act  be  so  given  or 
allowed  to  any  estate  or  interest  in  lands  within  the  three 
Hidings,  except  as  against  any  estate  or  interest  which  shall 
have  existed  prior  to  such  commencement ;  and  full  effect  is 
to  be  given  in  every  Court  to  this  pro^ision,  though  the 
party  claiming  such  priority  or  protection  as  aforesaid 
shall  claim  as  purchaser  for  valuable  consideration  and 
without  notice. 

Inefficacy  It  is  not  quite  clear  how  the  repeal  of  s.   15  alone  can 

B.  15.  remedy  the  difficulty  which  that  section  had  caused,  so  long 

{q)  Sup.  p.  8G5. 


Tacking 
abolished 
by  s.  16. 
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as  no  priority  is  ffiven  to  the  ler^al  estate,  and  tacking  is    Chap.  XIV. 

.  „  J      Pi.  Sect.  4. 

disallowed.     A   banker  who    has  security  for   an  overdratt 

of  £1,000  cannot  safely  make  the  smallest  further  advance 
without  searching  the  register,  since,  though  registration  of 
an  intermediate  charge  is  not  of  itself  notice,  yet  by  reason 
of  s.  16  he  will  not  be  able  to  tack  the  new  advance  on  to  the 
old  one  as  against  an  intermediate  registered  charge  of  which 
he  was  ignorant. 

As  a  general  rule,  a  purchaser  can  be  evicted  under  the  Purchaser's 
Registries  Acts,  only  by  a  person  claiming  under  an  impeachable 
instrument  executed  by  the  party  under  whom  the  two  tries^Act?^^" 
adverse  titles  are  derived  or  parties  taking  under  him  by 
act  in  Law,  and  whose  conveyance  is  registered  prior  to 
the  registration  of  the  document  which  forms  the  root  of 
the  purchaser's  adverse  title.  For  instance,  if  A.  convey 
first  to  B.  who  does  not  register,  and  then  to  C.  who 
does  not  register,  and  then  C.  convey  to  D.  who  registers, 
D.  acquires  no  title  against  B.  unless  he  can  procure  a  con- 
veyance from  A.  to  C.  to  be  duly  registered  (>•)  ;  which  would, 
it  is  conceived,  be  impracticable  if  A.  and  the  witnesses 
attesting  his  execution  of  his  original  conveyance  to  C.  were 
dead  (s)  :  so  where  a  lease  is  unregistered,  no  statutory 
title  is  acquired  against  the  owner  of  the  reversion  by  regis- 
tering an  assignment  of  the  lease  {f)  :  but  if  A.  (a  woman), 
after  conveying  to  B.,  marry,  and  her  husband  convey  the 
estate  which  he  takes  in  Jure  niarifi  to  C,  who  registers 
before  B.'s  conveyance  is  registered,  0.  thereby  acquires 
priority  (as  intimated  by  the  terms  of  the  above  propo- 
sition) {ii)  :  and  the  same  rule  would,  it  appears,  prevail,  if 
A.,  after  conveying  to  B.,  were  to  die  intestate,  and  her 
heir-at-law  were  to  convey  to  C,  who  were  to  register  before 

(?•)  Jack    V.   Armstrong,    (1819)    1  attested  by  a  witness  to  the  execution 

Hud.    &   B.    727  ;    Fury    v.    Stnith,  of  the  deed  by  the  grantor. 

(1822)  ib.  735.  {()  Honeycomb  v.  Waldron,  (1737)  2 

(s)  S.  C. ;  Essex  v.  Baugh,  (1842)  Str.    1064 ;    Battersby    v.    Rochfort, 

1  T.  &  C.  C.  C.  620  ;  11  L.  J.  N.  S.  (1845)  2  J.  &  L.  431. 

Ch.  374 ;    see  siq).  p.  703,  as  to  the  (m)    See     Warburton    v.    Loveland, 

necessity   for    the    memorial    being  (1831)  2  Dow  &  C.  480. 
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any  registration  by  B.  (x).  So,  if  A.  convey  to  B.,  who  does 
not  register,  and  then  B.  convey  to  D.,  who  registers  merely 
his  own  conveyance,  and  then  A.  convey  to  C,  who  registers, 
D.,  it  is  conceived,  has  no  title  as  against  C.  and  parties 
claiming  under  him :  for  the  registered  conveyance  to  C. 
displaces  B.'s  title  under  his  unregistered  conveyance,  and 
this  being  gone,  the  conveyance  to  D.  goes  with  it :  and,  in 
such  a  case,  a  person  searching  the  register  could  not  search 
as  to  B.,  and  would  have  no  reason  to  suppose  that  the  pro- 
perty conveyed  by  B.  to  D.  had  ever  been  held  by  A.  :  nor, 
as  respects  parties  claiming  under  C,  would  it  make  any 
difference  that  the  assurances  by  C.  were  unregistered  {>/). 
But  the  case  would  probably  be  different  if  A.  were  made  a 
party  to  the  conveyance  from  B.  to  D.  (z).  The  principle 
upon  which  these  cases  have  been  decided  would  seem  to  have 
been  preserved  intact  by  the  Yorkshire  Registries  Act, 
1884  (r/). 


Effect  of  V.  & 
P.  Act  on 
assurance  by 
devisee  aa 
against  heir. 


We  have  already  referred  to  the  V.  &  P.  Act,  1874,  which 
provides  (b)  that  where  the  will  of  a  testator  devising  land  in 
Middlesex  or  Yorkshire  has  not  been  registered  within  the 
period  allowed  by  law  in  that  behalf,  an  assurance  of  such 
land  to  a  purchaser  or  mortgagee  by  the  devisee  or  some  one 
deriving  title  under  him  shall,  if  registered  before,  take  pre- 
cedence of,  and  prevail  over,  any  assurance  from  the  testator's 
heir-at-law  (c). 


Priorities  We  have  also  referred  to  the  provisions  in  the  Fines  and 

and  Re-  Recoveries  Act,  1833,  as  to  the  priorities  of  parties  claiming 

covenesAct.    ujider  disentailing  assurances  {d). 


{x)   Warburton  v.  Lovchnd,  sup. 

(y)  lb. 

{z)  Hunter  v.  Kennedy/,  (1850)  1  Ir. 
Ch.  R.  225. 

(a)  S.  17. 

(i)  See  8.  8 ;  sup.  p.  701  et  scq. 

[c)  See  before  the  Act,  Chadwick 
T.  Turner,  (1866)  1  Ch.  310  ;  35  L.  J. 
Ch,  349  ;  and  eee  sup.  p.  701. 


{d)  See  sup.  p.  708  et  seq.  The 
consequence  of  avoiding  an  unregis- 
tered bill  of  sale  by  execution  is  not 
merely  to  neutralize  it,  so  far  as  the 
execution  creditor  is  concerned,  but 
to  displace  it  altogether ;  Richards  v. 
James,  (1867)  L.  R.  2  Q.  B.  285  ;  36 
L.  J.  Q.  B.  116;  Hue  v.  French, 
(1857)  26  L.  J.  Ch,  317 ;  3  Dr,  716. 
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(5.)  As  to  notice— ivhat  it  is—Iiow  it  may  be  proved— and  its   ^^^P-^^.^^' 

efecf — of  void  or  voidable  estates  and  voluntary  or  fraudulent    ■ 

conveyances — equitable  relief  against  ^mrchaser  ivith  notice. 

Notice  of  an  unregistered  security  must,  in  order  to  affect  Purchaser 

°  .  .  ,  only  affected 

a  purchaser  claiming  under  a  registered  instrument,  be  actual  by  actual 
notice  (including  constructive  or  imputed  notice,  but  exclud-  registered 
ing  mere  suspicion),  affecting  him  with  fraud,  if  he  disregard  ^J'j™^^'"' 
it  (e)  :  so,  also,  notice  of  an  unregistered  judgment  must,  it 
would  seem,  be  actual  in  order  to  affect  a  purchaser  (/). 

Notice  to  one  of  several  trustees  is,  as  a  general  rule,  notice  As  to  notice 
to  all  {(j)  during  the  lifetime  of  the  trustee  to  whom  notice 
has  been  given;  but  a  subsequent  incumbrancer  giving 
notice  after  the  death  of  such  trustee  to  the  trustee  for  the 
time  being  will,  it  seems,  obtain  priority  {h).  The  reason  for 
the  rule  is  that  a  subsequent  incumbrancer  or  assignee  is 
under  an  obligation  to  inquire  of  every  one  of  the  trustees  ; 
and  the  only  exception  to  the  rule  is,  where  the  person  giving 
the  notice  knows,  or  must  be  taken  to  know,  that  the  trustee, 
to  whom  alone  notice  is  given,  has  an  adverse  interest  under 
such  circumstances  as  render  it  probable  that  he  will  commit 
a  fraud  {i)  ;  thus,  where  one  of  several  executors  took  an 
assignment  from  a  cestui  que  trust  of  his  expectant  share  in  a 
residue,  without  disclosing  the  circumstance  to  his  co-execu- 
tors, a  subsequent  purchaser  of  the  same  share,  who  gave  due 

[e)  See  Einc  v.  Bodd,  (1741)  2  Atk.  J.  318  ;  31  L.  J.  Ch.  129. 
275  ;  Jolland  v.  Stainhridge,  (1797)  3  [g)  Ex  p.  Rogers,  (1856)  8  D.  M. 

Ves.    478,    486  ;    Wyatt  v.    Baruell,  &  G.  271  ;  25  L.  J.  Bk.  41 ;  Smith 

(1815)    19    Ves.    435  ;     Buckley    v.  v.  S.,  (1835)   1  Y.  &  C.  338 ;    Willes 

Lanauze,   (1836)    L.    &  G.  temp.  P.  y.  GreenhiU,{\^&\) '^'D.Y.  k  ^5 .Ul ; 

327,  341  ;  Nixon  v.  Samilton,  (1838)  and  see  Wise  v.  TF.,  (1845)  2  J.  &  L. 

2  D.  &  Wal.  364,  388;    TFallMe  v.  at  p.  412. 

of   Donegal,    (1837)    1    D.    &  (A)  See  and  consider  TTari  v.  i)((« 


Wal.  461,  488  ;  and  see  judgment  of  combe,  1893,  A.  C.  369  ;  62  L.  J.  Ch. 

Sugden,    L.   C.,   in    Marjoribayiks  v.  881  ;  S.  C.  in  Ct.  of  Ap.,  Re  Wijatt, 

Eovenden,  (1843)  Dru.  11,  22;    Rol-  1892,  1  Ch.  188  ;  61  L.  J.  Ch.  178  ; 

land  V.  Bart,  (1871)  6  Ch.  678,  681  ;  Re  Fhillips'  Trusts,  1903,  1  Ch.  183  ; 

40  L.  J.  Ch.  701  ;  sup.  p.  867.  72  L.  J.   Ch.  94  ;  Re  Dallas,   1904, 

(/)  See   Tunstall  v.   Trappes,  Gos-  2  Ch.  385  ;  73  L.  J.  Ch.  365. 

ling's  case,  (1829)  3  Si.  301  ;  and  see  (i)  Brown  v.  Savage,  (1859)  4  Dr. 

Benham  v.  Keane,  (1861)  3  D.  P.  &  635 ;    TFilles  v.  Greenhill,  sup. 
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Chap.  XIV.    notice    to    the    surviving    executor,   was  lield   entitled    to 

^       priority  {k).      Where  notice  of    a  charge   is  duly  given  to 

the  trustees  for  the  time  being,  and  afterwards  other  trustees 
are  appointed  in  their  place,  who,  without  notice  of  the 
charge,  distribute  the  funds  among  the  beneficiaries,  the  new 
trustees  are  not  liable,  as  for  a  misapplication  of  the  fund,  on 
the  ground  that  on  their  acceptance  of  office  they  ought  to 
have  inquired  whether  notice  of  any  charge  had  been 
given  (/)  :  nor  will  notice  to  one  trustee  render  his  co-trustees 
liable  for  what  they  may  do  in  ignorance  of  the  notice  {m)  ; 
but  where  full  notice  has  once  been  given  to  the  trustees 
priority  cannot  be  gained  by  a  subsequent  assignee  or  incum- 
brancer by  giving  notice  to  new  trustees  who  have  received 
no  notice  {n).  Notice  to  a  person  who  is  not  but  is  about  to 
become  a  trustee  will  not  give  any  priority  (o),  and  notice  to 
one  trustee  who  is  also  assignor  is  not  sufficient  to  give 
priority  over  a  subsequent  assignee  or  incumbrancer  without 
notice  ( p) .  If  assignees  of  an  equitable  interest  desire  to  be 
perfectly  safe,  they  should  either  obtain  a  distringas  (q)  on 
the  funds,  or  an  endorsement  on  the  trust  deed,  or  a  transfer 
of  the  funds  into  Court.  A  second  incumbrancer  on  a  fund 
in  Coui't,  who  had  notice  of  a  prior  incumbrance  when  he 
took  his  security,  does  not  gain  priority  by  obtaining  a  stop 
order  against  the  prior  incumbrancer,  even  though  the  latter 
has  got  no  stop  order  (r). 

{k)  Timson  v.  Eamshottom,  (1837)  2  (p)  Lloyd'' s  Bank  v.  Pearson,  1901, 

Ke.  35  ;    Re  PhiUips'  Trusts,  1903,  1  1   Ch.   865  ;   70  L.  J.  Ch.   422  ;   Re 

Ch.  183  ;  72  L.  J.  Ch.  94.  DaUas,  (1904)  73  L.  J.  Ch.  365. 

{J)  Phipps  V.   Loregrove,  (1873)  16  {q)  See  R.  S.  C.  Ord.  XLVI. 

Eq.  80 ;  42  L.  J.  Ch.  892 ;  see  New-  (>•)  Re  Holmes,   (1885)   29  Ch.   D. 

man  v.  N.,  (1885)  28  Ch.  D.  674  ;  54  786;    55   L.   J.    Ch.    33  ;    but  it  is 

L.    J.    Ch.   598 ;    Hallows   v.   Lloyd,  otherwise  where  the  subsequent  in- 

(1888)39Ch.D.  686;  58L.J.Ch.  105.  cumbrancer  had    no    notice    at   the 

(/«)  Low  V.  Bouverie,  1891,  3  Ch.  time  of  taking  his  security,  though 

82,  104  ;  60  L.  J.  Ch.  594.  he  had  notice  before  obtaining  his 

(«)  Re   Wasdale,   1899,    1  Ch.  163;  Bto-p-ovier;  Mutual  Society  v,  Langley, 

68  L.  J.  Ch.  117.  (1886)  32  Ch.  D.  460;  53  L.  J.  Ch. 

(o)  Lewin,  11th  ed.  890,  891.     Qu.  996  ;  iVack  v.  Postle,  1894,  2  Ch.  449  ; 

"whether  notice  to  a  renouncing  exe-  63  L.  J.  Ch.  593  ;  and  see  Stephens 

cutor   -would   give    priority,    see   Re  v.   Green,  1895,  2  Ch.  148;   64  L.  J. 

!)«//«.?,  (1901)  73  L.J.  Ch.  3G5,  judg-  Ch.  546;  Re  Anglesey,   1903,  2  Ch. 

ments  of  Stirling  and  Cozens-IIardy,  727  ;    72  L.  J.  Ch.  782  ;   Coote  on 

L.JJ.  Mortgagee,  7th  cd.  1296  fi  aeq. 
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Actual  notice  to  the  solicitor  of  the  trustees,  or  to  the   Chap.  XIV. 

•       J        11    1  Sect.  5. 

solicitor,  or  ag-ent  in  the  transaction,  is  actual  notice  to  all  the  — 

.      .  Ill-     Notice  to 

trustees,  or  the  client  or  principal  (s) ,  but  onl j  when  there  is  solicitor  is 
an  actual  employment  of  the  solicitor  extending  to  receiving  client. 
such  notice  (t)  ;  and  notice  to  the  solicitor  is  not  notice  to  the 
client,  when  the  person  giving  the  information  knows,  or  has 
good  reason  to  believe,  that  it  will  not  be  communicated  to 
the  client  (u).  Where  the  principal  is  affected  with  personal 
knowledge,  it  is,  of  course,  immaterial  whether  he  acquired  it 
in  one  or  another  character  (x). 

Actual  notice,  according  to  Lord  St.  Leonards  (^),  "must  Actual  notice, 
be  given  by  a  party  interested  in  the  property  (s),  and  in  whom,  and 
the  course  of  the  treaty  for  the  purchase  :  "  and  he  also  cites  gl^l^°   ^ 
a  remark  made  by  the  Master  of  the  Eolls,  in  JoIIand  v. 
Stainhridge  (a),  intimating  a  doubt  whether  a  general  notice 
of  title  is  sufficient,  and  whether  it  is  not  necessary  to  specify 
the  instrument  under  which  the  claimant  is  entitled. 

Perhaps  all  these  points  should  be  cautiously  acted  on  in  General  re- 
practice  (^>).     It    is    one    thing   to    say    that    mere  "  Ayiiig  doTtrLe!^ 
reports  "  (r)  are  not  notice,  and  another  to  affirm  that  a  pur- 
chaser could  not  be  affected  by  a  deliberate  and  particular 
statement  of  an  adverse  claim,  unless  made  by  a  party  in- 
terested.    The  credibility  of  the  informant  must  surely  be 


(s)   WUIes    V.    Greenhill,    (1861)    4  465. 

D.  E.  &  J.  147  ;    Bickards  v.  GM-  {>()  Sharpe  v.  Fotj,  (1868)  4  Ch.  35; 

sfanes,  (1861)   3  Gif.  298;    31  L.  J.  and  see  Affra  Bank  v.  Barrtj,  (1874) 

Ch.  142 ;  and  see  Tunstall  v.  Trappes,  L.  R.  7  H.  L.  135. 

(1829)  3  Si.  301  ;   Le  Keve  v.  Le  JV.,  (^)  See  Meux  v.  Bell,  (1841)  1  Ha. 

(1748)  3  Atk.  646;  2  Wh.  &  T.  L.  0.  at  p.  88  ;  11  L.  J.  N.  S.  Ch.  77. 

7th   ed.   p.   175 ;    Davis  v.  Earl  of  {y)  Sug.    14th    ed.   755  ;    and  see 

Strathmore,    (1810)     16    Ves.    418  ;  (1844)  IJ.  &  L.  442. 

Sheldon  v.   Cox,   (1764)  2  Ed.  224;  {£]  ^eeWildgoosex.  Wayland,{lQO\) 

Nixon  V.  Samilton,   (1838)    2   D.  &  Gould.  147. 

Wal.    364,    391,    393;     Rolland    x.  («)  (1797)  3  Ves.  at  p.  486. 

Hart,   (1871)   6  Ch.  678  ;    40  L.  J.  (i)  See,  as  to  the  first  and  third, 

Ch.  701  ;  Re  Ashton,  (1891)  7  T.  L.  Butcher  v,   Stapely,   (1685)    1  Vem. 

R.  207.  363  ;    and  Fry  v.   Porter,    (1670)    1 

{t)  Saffron  Walden  Society  r.  Rayner,  Mod.  at  p.  311. 

(1880)  14  Ch.  D.  406  ;    49  L.  J.  Ch.  (c)   Wildgoose  v.  Wayland,  sup. 

3l2 
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Chap.  XIV,    considered  {d).     Nor  does  there  seem  to  be  any  reason  why, 

where  notice  has  been  given  to  the  purchaser  prior  to  the 

commencement  of  the  treaty,  the  Court  should  not  consider 
whether,  (as  in  the  case  of  an  agent  or  solicitor,)  such  notice 
must  not  have  been  present  to  his  mind  during  the  treaty. 
Of  the  case  cited  by  Lord  St.  Leonards  in  support  of  the  un- 
qualified proposition  (e)  it  may  be  remarked,  that  consider- 
ing its  date(/),  and  the  cautious  character  of  the  Judge, 
(Lord  Keeper  Coventry,)  an  unwillingness  to  do  anything 
which  might  be  construed  as  a  breach  of  parliamentary 
privilege  may  have  influenced  the  decision  :  which  was,  that 
a  member  of  the  House  of  Commons  was  not  to  be  con- 
sidered as  affected  with  notice  of  what  came  to  his  know- 
ledge as  parliamentary  business  within  the  walls  of  the 
House.  But  general  reputation  cannot  be  constructive  notice 
of  any  fact  in  proof  of  which  such  reputation  would  be 
inadmissible  in  evidence  [g) . 

The  doctrine  hinted  at  in  JoUand  v.  Stainhridge  seems  to 
be  at  variance  with  a  later  case,  where  it  was  held  that  a 
purchaser,  having  notice  that  A.  had  a  judgment  or  warrant 
of  attorney  affecting  the  estate,  was  bound  in  Equity, 
though  the  incumbrance  was  in  fact  a  mortgage  {h)  :  so,  a 
general  recital  in  a  deed  that  there  were  mortgages  on  the 
estate,  has  been  held,  by  Lord  Langdale,  to  amount  to  notice 
of  a  mortgage,  affecting  the  estate,  though  no  other  mention 
was  made  of  it  in  the  deed  («)  :  but  where  two  charges  were 
contained  in  one  deed,  and  a  notice  of  one  only  was  given  to 
the  trustees,  it  was  held  that  notice  of  the  other  could  not  be 
imputed  to  them  {k) . 


{d)  But  sec  Bartihartv.  Greenshidds,  306  ;  and  see/owes  v.  Smith,  1  Ha.  58, 

(1853)  9  Mo.  P.  C.  18.  (t)  Farrow  v.  Rees,  (1840)  4  Beav. 

{e)    East     Grimtead    case,     (1633)  18  ;  see  Zac^y  v, /wf/fe,  (1847)  2  Ph. 

Duke's  Char.  Uses,  640.  413  ;  Gibson  v.  Ingo,  (1847)    6  Ha. 

(/)  A.D.  1633.  at  p.  124. 

{g)  Greenslade  v.  Bare,   (1855)  20  {k)    lie    BrighCs    Tr.,    (1856)    21 

Beav.  284.  Bcav.  430  ;    25  L.  J.  Ch.  440  ;    and 

(A)  Taylor  v.  Baker,  (1818)   5  Pr.  sco  inf.  p.  879 
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In  one  case  (/),  where  a  trustee  had  only  indirect  notice  Chap.  XIV. 

n    1  •  .  ,      .        1  1  .  ,        .  Sect.  5. 

01  his   cestui   que   trust  s   insolvency,   the   assignee,   having  


omitted  to  give  formal  notice,  was  postponed  to  a  subsequent 
incumbrancer,  who  gave  due  notice  of  his  claim ;  but,  on 
appeal,  this  decision  w^as  reversed  as  inconsistent  with  the 
established  principles  of  the  Court ;  and  it  was  laid  down  by 
Lord  Cairns  that  if  the  trustee  can  be  sho"^Ti  to  have  in  any 
way  acquired  a  knowledge  which  would  operate  upon  the 
mind  of  any  rational  man,  or  man  of  business,  and  make  him 
act  with  reference  to  the  knowledge  so  acquired,  then  there  is 
fixed  upon  the  conscience  of  the  trustee,  and  through  that 
upon  the  trust  fund,  a  security  against  its  being  parted  with 
in  any  way  which  would  be  inconsistent  with  the  claim  of  the 
incumbrancer  (;»). 

It  seems  probable  that  a  purchaser  having  notice  of  an  Purchaser, 
executory  instrument — {e.g.,  marriage  articles,) — of  doubtful  affected  bv 
meaning,  would,  as  a  general  rule,  be  bound  to  take  notice  of  ^t°  ^^.tg^  °  f^" 
the  construction  which  would  be  put  upon  it  by  a  Court  of  doubtful  in- 

-n       •  -I  in  •  1  •   1     strument. 

iLqmty ;  and  must,  therefore,  see  that  any  instrument  which 
may  have  been  executed  in  piu-suance  thereof,  and  w^hich  is 
material  to  the  title,  has  been  framed  in  accordance  with 
such  construction  {n)  :  but,  where  a  long  period  has  elapsed 
since  the  sale,  the  Court  may  decline  to  fix  upon  a  purchaser 
a  difficult  construction  of  a  doubtful  instrument,  though  it 
might  have  granted  relief  as  between  the  parties  thereto  if 
there  had  been  no  sale  (o). 

Constructive  notice,  (which,  in  its  general  effects,  is  similar  Constructive 
to  actual  notice  (j9),)  is  a  doctrine  not  to  be  extended  (^).  nature  of. 

{T)  Lloyd  T.  Banks,  (1867)  4   Eq.  («)  Sug.   14th  ed.   781  ;  Lavies  v. 

222  ;    see  Re  Broivti's  Tr.,  (1867)   5  B.,  (1841)  4  Beav.  54. 

Eq.  88;  37  L.  J.  Ch.  171.  {o)   Thompson  v.  Simpson,  (1841)  1 

(w)  Lloijd  V.  Banks,   (1868)  3  Ch.  D.  &  War.  459. 

488;  37  L.J.  Ch.  881.     The  question  {i))  Sheldon   v.    Cox,   (1764)  Amb. 

whether  actual  knowledge,  however  624,  626. 

acquired,   is  or  is  not  notice,   was  {q)  English  and  Scottish  Mercantile 

discussed  but  not  decided  by  the  H.  Co.  v.  Brunton,  1892,  2  Q.  B.  700,  708 ; 

L.  in  Mildred  v.   Maspons,   (1883)  8  Mohjneux  v.  Bawtrexj,  1903,  2  K.  B. 

A.  C,  874,  885,  888  ;  53  L.  J.  Q.  B.  33.  487,  494  ;  72  L.  J.  K.  B.  873. 
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Chap.  XIV.    "  It  is  a  doctrine  based  on  good  sense  and  designed  to  prevent 

Sect.  5.  .  ;  1  •    1 

frauds  on  the  owners  of  property,  out  it  must  not  be  carried 

to  such  an  extent  as  to  defeat  lionest  purchasers"  (r).  It 
has  been  defined  to  be,  "  evidence  of  notice,  the  presumptions 
of  which  are  so  violent  that  the  Court  will  not  allow  even  of 
its  being  controverted  "  (s).  This,  perhaps,  scarcely  conveys 
a  satisfactory  notion  of  the  nature  of  the  doctrine ;  the 
reported  decisions  upon  which  clearly  show,  that  constructive 
notice  is  often  held  to  exist  in  the  absence  of  any  idea  by  the 
Court  of  the  existence  of  actual  personal  knowledge.  If,  for 
instance,  a  purchaser  has  notice  of  a  deed  relating  to  the 
title,  and  forming  part  of  the  chain  of  title,  he  has  notice  of 
the  contents  of  that  deed  :  and  it  is  no  excuse  to  him  for  not 
looking  at  it  to  say  that  he  was  told  that  it  contained  nothing 
which  it  was  necessary  for  him  to  see,  even  though  he  show 
conclusively  that  he  believed  the  statement  so  made  to  him  (t). 
In  such  a  case  he  will  be  fixed  with  notice  not  only  of  the 
contents  of  the  deed,  whether  he  actually  see  it  or  not,  but 
also  of  everything  which  he  might  reasonably  have  learned 
from  insisting  on  an  inspection  of  it,  as,  e.r/.,  that  it  had  been 
deposited  as  a  security  {u).  Of  coui'se,  however,  there  may 
be  cases  where  the  deed  cannot  be  got  at,  or  where  for  some 
other  reason  with  the  exercise  of  all  the  prudence  in  the 
world  a  purchaser  cannot  see  it :  and  then  there  may  be  no 
constructive  notice  affecting  the  title  (.r).  But  the  doctrine 
of  constructive  notice  does  not  apply  to  cases  either  where  the 
deed  of  which  notice  is  sought  to  be  imputed  does  not  form 
part  of  the  chain  of  title,  or  where  it  may  or  may  not  aifect 
the  title,  and  the  purchaser  is  induced  to  dispense  with  its 
production  relying  in  good  faith  on  a  false  or  erroneous  state- 

(r)  Per  Lindley,  L.  J.,  in  Hailci/  v.  (1826)  2  S.  &  S.  472;  4  L.J.  (O.S.)  Ch. 

names,  1894,  1  Ch.  25,  34  ;  G3  L.  J.  118  ;    irhitbread  v.  Jordan,  (1835)  1 

Ch.  612.  Y.    &   C.    303  ;    Komedy   v.    Green, 

(s)  Plumb  V.  Fluitt,  (1791)  2  Anstr.  (1834)  3  M.  &  K.  699. 

at  p.   438;    and  see  Sug.    14th  cd.  (m)    Pcto   v.    Hammond,   (18C1)   30 

765.  Beav.  495  ;  31  L.  J.  Ch.  354  ;  Oliver 

{t)   ratman  v.   Uarhnd,  (1881)   17  v.  iZ"!«/(/H,  1899,  2  Ch.  264  ;  68  L.  J. 

Ch.  D.  353,  357,  per  Jessel,  M.  E. ;  Ch.  583. 

50  L.  J.  Ch.  642 ;  Jackson  v.   Roive,  {x)  Patman  v.  Harland,  sup. 
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ment  that  it  does  not  affect  the  title  (>/).     For  instance,  if  on    Chap  XIV. 

beet.  5. 
a  purchase  of  land  from  a  married  man  the  purchaser  is  told  ■ 

that  there  is  a  settlement  but  that  it  does  not  affect  the  land 
in  question,  and  he  completes  the  pm-chase,  relying  in  good 
faith  on  that  statement,  he  will  not  be  fixed  with  constructive 
notice  of  the  contents  of  the  settlement  {z).  On  the  same 
principle,  where  property  was  subject  to  restrictive  covenants 
contained  in  a  separate  and  collateral  deed  which  was  not  in 
any  way  referred  to  in,  and  did  not  form  any  part  of,  the 
necessary  title,  the  purchaser  was  held  to  have  no  constructive 
notice  of  the  contents  of  that  deed  (a) .  Constructive  notice 
may,  perhaps,  be  rather  considered  to  consist  in  those  circum- 
stances under  which  the  Court  concludes,  either  that  notice 
must  be  imputed  on  grounds  of  public  policy  to  an  innocent 
person,  or  that  the  party  has  been  guilty  of  such  negligence 
in  not  availing  himself  of  the  means  of  acquiring  it,  as,  if 
permitted,  might  be  a  cloak  to  fi-aud,  and  w^hich,  therefore, 
the  common  interests  of  society  require  should,  in  its  conse- 
quences, be  treated  as  equivalent  to  actual  notice.  Sect.  3 
of  the  Conv.  Act,  1882, — in  enacting  that  a  purchaser  shall 
not  be  prejudicially  affected  by  notice  of  any  instrument, 
fact,  or  thing,  unless  it  is  within  his  own  knowledge,  or  would 
have  come  to  his  knowledge  if  such  inquiries  and  inspections 
had  been  made  as  ought  reasonably  to  have  been  made  by 
him, — has  merely  enunciated  the  principle  above  stated  (b). 
What  degree  of  negligence  is  sufficient  for  this  purpose 
remains  to  be  considered. 

It  was  stated  by  V.-C.  Wigram  that  the  cases  in  which  Propositions 
constructive  notice  has  been  established  resolve  themselves  v.-clisto' 
into  two  classes ;  first,  cases  in  which  the  party  charged  has  constructive 


Dotice, 


(y)  lb.  ;  English  and  Scottish  Mer-  678  ;  39  L.  J.  Ch.  5G0. 
cantile  Co.  v.  Brunton,  1892,  2  Q.  B.  {b)  Earl  of  Gaxmborough  v.    Wat- 

700  ;  Re  Valletort  Sanitary  Co.,  1903,  eombe  Co.,  (1885)  54  L.  J.  Ch.  991  ; 

2  Ch.  654 ;  72  L.  J.  Ch.  674.  Bailey  v.  Barnes,  1894,  1  Ch.  25,  35  ; 

{£)  Jones   v.    Smith,   (1843)   1  Ph.  63  L.  J.  Ch.  73.     As  to  the  effect  of 

244;  and  see -Re  Bright's  Tr.,  (1856)  the  sub-section   dealing  with    con- 

21  Beav.  430 ;  25  L.  J.  Ch.  449.  structive  notice  through  a  solicitor, 

(a)  Carter  Y.  Williams,  (1870)  9  Eq.  &c.,  see  inf.  p.  897. 
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Chap.  xrv.    had  actual  notice  that  the  property  in  dispute  was,  in  fact, 
— ""     '   ' —  charged,  incumbered,  or  in  some  way  affected;  and  the  Court 


has,  thereuj)on,  hound  him  with  constructive  notice  of  facts 
and  instruments,  to  a  knowledge  of  which  he  would  have 
been  led  by  an  inquiry  for  the  charge,  incumbrance,  or  other 
circumstance  affecting  the  property,  of  which  he  had  actual 
notice ;  and,  secondly,  cases  in  which  the  Court  has  been 
satisfied,  from  the  evidence  before  it,  that  the  party  charged 
had  designedly  abstained  from  inquiry,  for  the  very  purpose 
of  avoiding  notice  (c)  ;  and  is  therefore  guilty  of  wilful 
ignorance,  which  is  not  to  be  distinguished  in  its  equitable 
consequences  from  actual  knowledge  (r/).  And,  in  a  later 
case,  the  Y.-C,  with  reference  to  his  previous  judgment, 
repudiates  the  notion,  (which  had  been  attributed  to  him,) 
"  that  there  may  not  be  a  degree  of  negligence  so  gross  that 
a  Court  of  Equity  may  treat  it  as  evidence  of  fraud — impute 
a  fraudulent  motive  to  it — and  visit  it  with  the  consequences 
of  fraud,  though  (morally  speaking)  the  party  charged  may 
be  perfectly  innocent ;  "  and  further  remarks,  "  Negligence, 
as  I  understand  the  term,  supposes  a  disregard  of  some  fact 
known  to  the  pui'chaser,  which,  at  least,  indicated  the 
existence  of  that  fact,  notice  of  which  the  Court  imputes 
to  the  purchaser  (e)." 

are  capable  of  The  propositions  of  tho  V.-C,  Seem,  however,  scarcely  to 
sembie.  '  provide  for  those  cases  in  which  a  purchaser  is  affected  with 
Mere  negli-      constructive  notice,  not  through  his  personal  knowledge  of 

gence  may  ^  .  i       i  •  p 

have  the  any  fact  leading  him  to  actual  notice,  but  by  his  neglect  of 

notice.  the  usual  and  recognized  means  for  acquiring  such  know- 

ledge or  notice  (/).    For  instance,  a  public  Act  of  Parliament 

(c)  Jones  V.  Smith,  (1841)  1  Ha.  249,  257,  259;  12  L.  J.  N.  S.  Ch. 
43,  55;  Agra  Bank  v.  Barry,  (1874)       245, 

L.  R.  7  H.  L.  135,  146.  (/)  See     Ware   v.    Lord    Egmont, 

(d)  Owen  V.  Eoman,  (1853)  17  Jur.  (1854)  4  D.  M.  &  G.  460;  Jones  v. 
861  ;  see  Xorthern  Ins.  Co.  v.  TFhipp,  WiUiams,  (1857)  24  Beav.  47  ;  Bour- 
(1884)26  Ch.  D.  482;  63  L.  J.  Ch.  sot  v.  Savage,  (1866)  2  Eq.  134; 
629;  Taylor  v.  London  and  County  35  L.  J.  Ch.  627;  Lloyd^s  Banking 
Bkg.  Co.,  1901,  2  Ch.  231,  259;  70  Co.  v.  Jones,  (1885)  29  Ch.  D.  221  ; 
L.  J.  Ch.  477.  54  L.  J.  Ch.  931  ;  Bailey  v.  Barnes, 

{e)   West    V.    Reid,   (1843)    2    Ila.        1894,  1  Ch.  25  ;   63  L.  J.  Ch.  73. 
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is  notice  to  all  the  world  {g)  :  so  is  a  lis  pendens  {//),  if  regis- 
tered under  the  Judgments  Act,  1839  (/),  at  the  office  of 
Land  Registry  (/i)  ;  or  a  deed  or  will  registered  in  a  regis- 
tered county  or  entered  on  Court  Eolls  (if  the  purchaser 
search  over  the  period  within  which  the  instrument  is  regis- 
tered (/)  or  the  entry  is  made)  ;  or  a  judgment  entered 
at  the  Common  Pleas,  if  the  purchaser  search  the  register : 
if  a  person  being  referred  for  information  to   another. 


Chap.  XIV. 

Sect.  5. 


so 


neglect  to  apply  to  him,  he  will  be  held  to  have  had  notice 
of  what  he  might  have  learnt  on  inquiry  (in)  :  so,  if  a 
purchaser,  without  any  fraudulent  intention  («),  (the  absence 
of  which  might  be  evidenced  by  his  payment  of  a  full 
price  for  the  property,)  were  to  accept  a  conveyance 
without  any  previous  investigation  of  title,  relying  on  the 
mere  assurance  of  the  vendor  that  he  was  absolute  owner,  he 
would,  nevertheless,  be  held  to  have  constructive  notice  of 
any  defect  appearing  on  the  title  (o),  though  he  could  not  be 


iff)  Sug.  Uth  ed.  758  ;  though  it 
is  a  local  Act;  Barraud  v.  Archer, 
(1829)  2  Si.  433  ;  aff.,  (1831)  2  R.  & 
M.  751. 

(A)  lb.  Whether  it  is  actual  no- 
tice, so  as  to  prevail  against  a  regis- 
tered instrument,  quccre  ;  JVaUace  v. 
Marquis  of  Donegal,  (1837)  1  D.  & 
Wal.  461,  488. 

(j)  See  8.  7.  But  it  is  said  to  be 
only  notice  of  what  is  charged  on  the 
bill,  and  not  of  equities  -which  may 
possibly  arise  out  of  the  matters  in 
question  in  the  suit ;  see  Shalcross  v. 
Dixon,  5  Jarm.  Conv.  3rd  ed.  493  ; 
£uUr.  Eutchens,  (1863)  9  Jur.  N.  S. 
954  ;  see  as  to  Ireland,  the  Judg- 
ments (Ireland)  Act,  1844  ;  Jennings 
V.  Bond,  (1845)  2  J.  &  L.  720,  et 
qumre.  A  special  case  filed  (see 
R.  S.  C.  Ord.  XXXIV.  r.  3) 
under  the  repealed  Act  (13  &  14 
Vict.  0.  35)  was  a  lis  pendtns  (s. 
17)  ;  so  is  an  administration  suit, 
as  respects  estates  sold  under  the 
decree;  Drew  v.  Earl  of  Norbury, 
(1846)  3  J.  &  L.  267  ;  cf.  Price  v.  P., 


(1887)  35  Ch.  D.  297;  56  L.  J.  Ch. 
530.  The  doctrine  of  lis  poidcns  does 
not  apply  to  personalty  other  than 
chattels  real ;  Wigram  v.  Buckley, 
1894,  3  Ch.  483  ;  63  L.  J.  Ch.  689. 
As  to  vacating  a  lis  pendens,  see 
Baxter  v.  Middleton,  1898, 1  Ch.  313  ; 
07  L.  J.  Ch.  200  ;  Reilly  v.  Richard- 
son, (1899)  43  Sol.  J.  457  ;  King  v. 
Barber,  (1902)  47  Sol.  J.  110.  As  to 
the  doctrine  of  lis  pendens  being 
notice,  see  Bellamy  v.  Sabine,  (1857) 
1  D.  &  J.  566  ;  26  L.  J.  Ch.  797  ; 
and  inf.  p.  892. 

{k)  Land  Charges  Act,  1900,  s.  1  ; 
and  Order  of  3rd  August,  1900. 

[l]  Hodgson  v.  Dean,  (1825)  2  S.  & 
S.  221 ;  see,  as  to  the  extent  to  which 
a  memorial  is  notice,  Rochard  v. 
Fulton,  (1844)  1  J.  &  L.  413;  and 
see  Kettlewell  v.  Watson,  (1884)  26 
Ch.  D.  601  ;  53  L.  J.  Ch,  717. 

(m)  Wason  v.  Wareing,  (1852)  15 
Beav.  151, 

(«)  See  Procter  v.  Cooper,  (1853)  2 
Dr.  1 ;  affd.,  (1854)  1  Jur.  N,  S.  149. 

(o)  See  Lord  Lyndhurst's  remarks 
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Chap.  XIV.    said  to  have  actual  notice  of  any  fact  indicating  the  existence 
of  such  defect. 


Purchaser  _  To  consider,  however,  the  cases  falling  within  the  rules 

of  a  parScuiar  laid  down  by  V.-C.  Wigrani,  and  which,  with  the  above 
ment'held^^'^'  exceptions,  seem  to  comprise  the  authorities  on  the  subject, 
to  have  notice  j^  \^q^q  jjgej^  held,  that  notice  of  a  post-nuptial,  and  apparently 

of  connected 

facts  and  in-    voluntary,  settlement  is  constructive  notice  of  the  ante-nuptial 

agreement  on  which  it  is  founded  (j))  ;  that  actual  notice  to  a 
purchaser,  of  an  instrument  as  one  affecting  the  estate,  is 
constructive  notice  of  all  instruments  to  which  an  examina- 
tion of  the  first  would  have  led  him  (q)  ;  even  though  such 
prior  instruments  are  not  actually  recited,  but  there  is  only 
a  recital  that  the  property  is  subject  to  limitations  which  in 
fact  correspond  with  the  limitations  thereby  created  (r)  :  that 
actual  notice  of  a  deed  is  constructive  notice  of  everything 
which  might  be  learnt  from  requiring  its  production, — as, 
e.g.,  that  it  was  deposited  as  a  security  (s)  : — and  that  notice 
of  a  prior  conveyance,  and  of  the  then  vendor's  title,  is  notice 
of  his  lien  for  unpaid  purchase-money  {t).  A  purchaser  is 
not  entitled  to  treat  recitals  in  a  deed  as  indisputable  (»)  ;  if 
he  has  notice  of  a  charge  or  outstanding  interest,  he  must 
protect  himself  by  seeing  that  it  is  in  fact  paid  oS.  or  got  in, 
and  cannot  rely  on  the  assurance  of  the  vendor  or  his  solicitor 

on  Jackson  v.  Eowe,  in  1  Ph.  255  ;  Br.    C.    C.    291  ;    Bisco    v.    Earl   of 

and  to  the  same  eflPect  Sir  J.  Wigram  Banbury,  (1676)  1  Ch.  Ca.  287,  291  ; 

in  Neesom  v.   Clarkson,  (1842)  2  Ha.  Tanner  v.   Florence,   (1675)   ib.    259, 

163,  173,  and  West  v.  Reid,  (1843)  2  260. 

Ha.  249,  260  ;   12  L,  J.  N.   S.   Ch.  (r)  Neesom   v.    Clarkson,    (1842)    2 

245  ;  Batman  v.   Harland,  (1881)  17  Ha.  163,  165. 

Ch.    D.    353  ;    50   L.    J.    Ch.    642  ;  («)  Beto  v.    Hammond,    (1861)    30 

Imray   v.    Oakshette,    1897,  2  Q.  B.  Beav.  495  ;  31  L.  J.  Ch.  354. 

218  ;  66  L.  J.  Q.  B.  544.     As  to  the  (<)  Bavies  v.  Thomas,  (1836)  2  Y.  & 

effect  of  the  non-production  of  title  C.  234.     See  Cator  v.  Earl  of  Bern- 

deeds  in  reference  to  the  doctrine  of  broke,  (1783)   1  Br.  C.  C.  301,  302; 

constructive  notice,  see  sup.  pp.  492,  Sug.   14th   ed.  553  ;    and  Butler  v. 

877.  Lord  Bortarlington,    (1841)    1   D.    & 

{p)   Ferrars    v.    Cherry,    (1700)    2  "War.  20  ;  A.-G.  v.  Hall,  (18.53)  16 

Vem.   384  ;   as  to  the  authority  of  Beav.  388 ;  and  see  cases  cited  sup. 

the  case  which  has  been  questioned,  n.  (o). 

see  Mr.  Raithby's  note,  3rd  ed.  (?<)  Trinidad  Asphaltc  Co.  v.  Coryat, 

{q)  Coppin  V.  Fernyhough,  (1788)  2  1896,  A.  C.  587;  65  L.  J.  P.  C.  100. 
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that  such  is  the   case  (x) ;    and  an   inaccurate   recital   of   a    Chap.  XIV. 
will  has  been  held  to  be  notice  of  its  real  contents  (y) .     It  '—1 


has  even  been  held  that  a  recital  that  the  property  was  held 
upon  such  trusts  for  the  use  of  A.,  B.,  and  C.  (parties  to  the 
conveyance)  "  for  such  estates  in  possession,  reversion,  or 
remainder  as  they  became  entitled  to  after  the  death  of  D.," 
was  notice  of  2^>'ior  trusts  in  favour  of  other  parties,  which 
would  have  been  discovered  by  an  examination  of  the  instru- 
ment creating  the  trusts  which  were  referred  to  in  the 
recital  (;:) .  This,  however,  seems  to  be  an  improper  extension 
of  the  ordinary  doctrine.  As  observed  by  Mr.  Pepys  (Lord 
Cottenham),  arguendo  for  the  purchaser,  "notice  of  the  exist- 
ence of  a  trust  for  A.  cannot  impose  on  a  purchaser  an 
obligation  to  inquire  whether  there  is  not  also  a  trust  for  B." 
So,  notice  of  an  equitable  claim,  as  affecting  an  unspecified 
portion  of  the  property,  is  notice  of  the  claim  as  in  fact 
affecting  the  entirety  (a). 

A  purchaser  of  a  house  has  been  held  to  have  notice  of  an  Notice  from 
,  ,  ,  ^  ,  ,  ,..   .  physical  con- 

agreement  to  grant  a  smoke  easement  to  an  adjommg  owner,  dition  of  the 

from  the  mere  fact  of  there  being  fourteen  chimney-pots  on  P'^operty. 

the  top  of  the  chimney-stack,  and  only  twelve  flues  in  the 

house  (b).     If  the  condition  of  the  property  at  the  date  of 

the  contract  is  such  as  to  suggest  inquiry,  the  purchaser  may 

be  fixed  with  constructive  notice  of  rights  of  way,  or  other 

easements  affecting  it :  thus,  where  A.  purchased  from  B.  a 

house,  part  of  an  estate  agreed  to  be  let  to  B.  on  a  building 

agreement,  and  the  house  was  built  partly  over  an  archway 

leading  to  mews  in  the  rear,  but  not  then  forming  the  only 

means  of  access  thereto,  it  was  held  that  A.  had  constructive 

notice  that  when  the  building  scheme  was   completed,  the 

road  under  the  archway  would  be  the  only  approach  to  the 

mews ;  and  that  a  right  of  way,  though  not  expressly  re- 


{z)  Jared  v.  Clements,  1903,  1  Ch.  Eus.  273. 

428;  72  L.  J.  Ch.  291.  («)  ^.-G^.v.  J'/wi?,  (1844)4Ha.l47. 

(y)  Hopey.Lidden,{l9>5b)2\'Bes.Y.  \h)  Servey    v.     Smith,     (1856)    22 

183  ;  25  L.  J.  Ch.  90.  Beav.    299  ;    1    K.    &   J.    389  ;    sed 

(z)  Malpas    v.    Ackland,    (1827)    3  qucere. 
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Chap.  XIV. 
Sect.  5. 


Notice  from 
dealini?  with 
rightful 
owner  in 
possession. 


Notice  of 
occupier's 
interests 
from  fact  of 
occupation. 


served  in  the  assignment  to  A.,  was  reserved  by  implication  {c). 
But  the  mere  fact  of  there  being  windows  in  a  house  over- 
looking property  does  not  affect  a  purchaser  with  any 
notice  of  an  agreement  as  to  the  right  of  light  through 
them  {(l). 

Where  a  rightful  owner  is  in  possession  of  corporeal  here- 
ditaments, a  purchaser,  dealing  for  any  interest  in  the  pro- 
perty, is  presumed  to  have  notice  of  the  title  under  which 
such  possession  is  held  :  thus,  where  the  purchasers  of  mines 
entered  into  possession  under  the  agreement,  but  never  took 
a  conveyance,  a  subsequent  purchaser  of  the  land,  without 
any  exception  of  the  minerals,  was  held  to  have  notice  of  the 
agreement  {e). 

Notice  of  the  land,  being  in  the  occupation  of  a  person 
other  than  the  vendor,  is  notice  to  a  purchaser  that  the  person 
in  possession  has  some  interest  in  the  land,  for  possession  is 
2muid  facie  evidence  of  seisin  (,/),  and  a  purchaser  having 
notice  of  that  fact  is  bound  either  to  inquire  what  that  interest 
is,  or  to  give  effect  to  it  whatever  it  may  he{g).  On  this 
principle  a  purchaser  is  bound  by  all  the  equities  which  the 
tenant  could  enforce  against  the  vendor ;  and  the  equity  of 
the  tenant  has  been  held  to  extend  not  only  to  interests  con- 
nected with  his  tenancy  (A),  but  also  to  his  interests  under 
collateral  agreements,  e.g.,  a  right  of  renewal  (/)  or  an  agree- 
ment for  the  sale  to  him  of  the  fee  simple  (A-)  ;  and  though 
the  latter  has  been  said  to  be  an  extreme  case  (/),  it  follows 


(c)  Davics  V.  Sear,  (1869)  7  Eq. 
427;  38  L.  J.  Ch.  545;  and  see 
Morland  v.  Cook,  (1868)  6  Eq.  252  ; 
37  L.  J.  Ch.  825. 

{d)  Allen  v.  Seckham,  (1879)  11 
Ch.  D.  790;  48  L.  J.  Ch.  611. 

{e)  Holmes  v.  rowcll,  (1856)  8  D. 
M.  &  G.  572  ;  and  see  remarks  of 
L.  J.  Knight-Bruce  at  pp.  580,  581. 

(/)  Jones  V.  Smith,  (1841)  1  Ha. 
43,  60  ;   1  Ph.  244. 

[g)  Barnhart  v.  GrecnshicUh,  (1853) 


9  Mo.  P.  C.  18,  32. 

{h)  Taylor  v.  Stibbert,  (1794)  2  Ves. 
437  ;  Meux  v.  Maltby,  (1818)  2  Sw. 
277,  281  ;  Lewis  v.  Stephenson,  (1898) 
78L.  T.  165;  67  L.  J.  Q.  B.  296. 

(t)  Lewis  V.  Stephenson,  sup. 

(A)  Daniels  v.  Davison,  (1809)  16 
Ves.  249,  254  ;  Allen  v  Anthony, 
(1816)  1  Mer.  282;  Crofton  v.  Ormshy, 
(1806)  2  Sch.  &  L.  583. 

(/)  Per  V.-C.  Wigrara,  1  Ha.  62; 
Miles  V.  Langley,  (1831)  2   R.  &  M. 
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logically  from  the  principle  above  stated,  and  has  been  so    ^^^'^^l^' 

recognized  (/«).     In  every  case  a  prudent  purchaser,  who  has  ■ 

notice  that  the  property  is  not  in  hand,  will  make  inquiry  as 
to  the  nature  and  extent  of  the  interest  of  the  occupying 
tenant ;  but  the  doctrine  that  notice  of  a  tenancy  is  notice  of 
the  tenant's  equities,  has  reference  merely  to  equities  between 
the  tenant  and  purchaser  after  completion  of  the  contract ; 
and  is  not  necessarily  notice  as  between  vendor  and  pur- 
chaser, so  as  to  affect  their  relative  rights  and  liabilities  while 
the  contract  is  still  incomplete  {ii).  Hence,  notice  of  a 
tenancy  is  not  constructive  notice  of  the  lessor's  title  (o)  :  nor, 
where  the  vendor  is  himself  the  tenant,  and  has  acknowledged 
payment  of  the  purchase-money  both  in  the  body  of  the  con- 
veyance and  by  the  usual  indorsed  receipt,  is  the  tenancy 
notice  of  his  lien  for  any  part  thereof  which  may  in  fact 
remain  unpaid  (/;)  :  nor  will  a  purchaser  in  good  faith,  other- 
wise without  notice,  be  affected  by  the  mere  circumstance  of 
the  vendor  having  been  out  of  possession  for  many  years  {q), 
nor  by  failure  to  inquire  of  the  last  occupier,  where  the  pos- 
session is  vacant  {>'). 

Notice  that  the  occupier  holds  as  tenant  to  A.,  a  person  Notice  of  pay- 

p     *    5       •  1     /  \        CI  i.'        ment  of  renta 

other  than  the  vendor,  is  notice  of  A.  s  title  {s) .     feo,  notice  to  other  than 

the  vendor. 

626,   629;    Sug.    762;  see  Fenny  v.  14th  ed.  77-1;  and  see  ««/.  p.  1194. 

Watts,  (1850)  2  De  G.  &  S.  501  ;  1  (o)  Sug.    14th  ed.  762  ;    Sunt  y. 

M.  &  G.  150,  165.  Luck,    1902,    1    Ch.    428,   432—3  ; 

(;«)  Bailey  v.  Richardson,  (1852)   9  Barnhart   v.     GreenshieJds,    (1853)    9 

Ha.  734  ;    Barnhart  v.  Grecnshields,  Mo.   P.  C.  18 ;   see  and  distinguish 

sup.  ;  so,  too,  in  James  v.  Lichfield,  Bailey   v.  Richardson,    (1852)    9  Ha. 

(1869)  9  Eq.  51  ;    39  L.  J.  Ch.  248  ;  734. 

Phillips   V.   Miller,    (1874)   L.  R.  9  {p)  See  White  \.  Wakefield,  (1835) 

C.  P.  196  ;    43  L.  J.  C.  P.  74  (rev.  7  Si.  401  ;  Eutzt  v.  Luck,  1901,  1  Ch. 

but  on  other  grounds  in  Ex.    Ch.,  45,  52  ;  1902,  1   Ch.  428  ;  70  L.  J, 

(1875)  L.  R.  10  C.  P.  420  ;   44  L.  J.  Ch.  30. 

C.  P.  265) ;  Carroll  v.  Keayes,  (1873)  (?)  See    Oxwick  v.  Flunier,   (1708) 

8  I.  R.  Eq.  97 ;  Sunt  v.  Luck,  1901,  Gilb.  R.  13  ;    5  Bac.  Ab.  Mortgage 

1  Ch.  45,  49  ;    1902,  1   Ch.  428  ;  70  (E),  s.   3,  p.  664  ;   and  see  Jones  v. 

L.  J.  Ch.  30.     But  the  extension  of  Smith,  (1841)  1  Ha.  43,  63  ;  Barnhart 

the  doctrine  to  cases  which  still  rest  v.    Grecnshields,   (1853)  9  Mo.  P.  C. 

in    contract   cannot    be    sustained  ;  18,  34. 

Caballero  v.  Eenty,  (1874)  9  Ch.  447  ;  (r)  Miles  v.  Langley,  sup. 

42  L.  J.  Ch.  635.  (■')  Bailey  v.  Richardson,  (1852)  9 

in)  Caballero  v.  Eenty,  sup. ;  Sug.  Ha.  at  p.  734. 
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Chap.  XIV.    -(-iiat  the  rents  are  received  by  some  person  wliose  receipt  is 

Sect.  5.  ,,^.  .pii 

inconsistent  with  the  title  of  the  vendor  is  notice  of  that 

person's  title,  and  of  the  instrument  under  which  he  claims  (t), 

and  of    the  character  in   which    he  receives  them  (u)  :    but 

mere  knowledge  that  they  are  paid  to  a  house  or  estate  agent 

will  not  affect  the  purchaser  with  notice  (.r).     Notice  that 

receipts  have  been  given  to,  and  accepted  by,  the  vendor  for 

an  annual  payment  as  "  rent,"  but  which  the  vendor  and 

purchaser  claiming  under  him  subsequently  contend  was  in 

fact  a  rent-charge,  is  notice  to  the  purchaser  of  the  payee's  title 

to  the  freehold  (y) . 


Notice  of  late 
occupation. 


On  sale  of 
leaseholds. 


Notice  of  a  past  tenancy  is  not  notice  of  the  tenant's 
equitable  interests  (s).  A  demise  of  property  "  as  the  same 
was  late  in  the  occupation  of  H.  C,"  has  been  held  not  to  be 
notice  of  an  easement  to  which  it  was  subject  during  H.  O.'s 
tenancy  (a) ;  and  if  the  reference  were  to  an  existing  occupa- 
tion it  does  not  seem  that  this  could  amount  to  notice  of  any 
rights  except  those  of  the  occupier.  A  statement  in  the  par- 
ticulars of  sale,  that  "  the  property  is  now,  or  lately  was,  in 
the  occupation  of  H.  R.  and  others,"  the  conditions  providing 
that  upon  completion  the  purchaser  was  to  be  let  into  receipt 
of  rents,  was  held  not  to  be  notice  of  the  property  being  let 
on  leases  for  lives  at  low  rents  {b)  ;  but  in  this  case  there  was 
a  suppression  equivalent  to  misrepresentation. 

On  a  contract  to  take  a  sub-lease  or  an  assignment  of  a 
lease  a  purchaser  will  not  be  affected  with  constructive  notice 

(0  Kniffht  V.  Boivycr,  (1857)  23 
Beav.  609,  640  ;  27  L.  J.  Ch.  520 ; 
Hunt  V.  Luck,  1902,  1  Ch.  428,  432 ; 
71  L.  J.  Ch.  239. 

[u)  Knight  v.  Boivtjer,  (1857)  2  D. 
&  J.  421  ;  26  L.  J.  Ch.  769 ;  and 
see  Mumford  v.  Stohwa/tacr,  (1874)  18 
Eq.  556  ;  43  L.  J.  Ch.  694  ;  Uunt  v. 
Luck,  sup. 

(x)  Hunt  V.  Luck,  sup. 

(y)  A.-G.  V.  Stephens,  (1855)  1  K. 
&  J.  724,  750  ;  24  L.  J.  Ch.  094  ; 
rev.  on  other  points,  (1855)  6  D.  M. 
&G.  111. 


(;:)  3riles  v.  Langlnj,  (1829)  1  R.  & 
M.  39  ;  and  see  sup.  p.  885. 

{a)  Martyr  v.  Lawrence,  (1864)  2 
D.  J.  &  S.  261 ;  diss.  L.  J.  Knight- 
Bruce,  and  quccre  :  see,  too,  Baird  v. 
Fortune,  (1861)  4  Macq.  127,  and 
Folden  v.  Bastard,  (1805)  L.  E,.  1 
Q.  B.  156;  35  L.  J.  Q.  B.  92;  cf, 
Francis  v.  Hayxvard,  (1882)  22  Ch.  D. 
177;  62  L.  J.  Ch.  291,  which  was 
really  a  case  of  parcel  or  no  parcel, 
not  of  an  easement. 

(i)  Hughes  v.  Jones,  (1861)  3  D.  F. 
&  J.  307  ;  31  L.  J.  Ch.  83. 
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of  peculiar  and  unusual  covenants  in  the  original  lease  (c)  ;   Chap.  XIV. 

.  „  Sect.  5. 

nor,  though  a  purchaser  of  a  lease  is  bound  to  know  from 

whom  the  lessor  derived  his  title,  is  he  affected  with  notice 
of  all  the  circumstances  under  which  he  so  derived  it  (d)  ; 
hut  if  he  buy  under  an  engagement  not  to  call  for  his  lessor's 
title,  he  will  have  imputed  to  him  all  the  knowledge,  which, 
by  prudent  inquiry,  he  might  have  obtained  (e).  Notice  of  a 
lease  is  not,  it  would  seem,  notice  of  collateral  facts  men- 
tioned in  the  lease  (/).  In  order  to  fix  notice,  there  ought 
to  be  a  reasonable  opportunity  of  examining  the  lease  before 
entering  into  the  contract  (g),  and  it  makes  no  difference 
whether  the  sale  is  by  private  treaty  or  public  auction. 

Notice  of  the  legal  estate  being  outstanding,  is  notice  of  Notice  of 
the  trusts  on  which  it  is  held  (h)  :   and  notice  that  the  title  bemg  out- 
deeds  are  in  the  possession  of  a  third  party,  is,  j^rimd  facie,  f^^^^"^^'  ^*^ 
notice  of  any  charge  he  has  upon  the  property  (i)  :  so,  notice 
that  the  title  is  a  mortgage  title,  seems  to  be  notice  of  any 
dealings  by  the  mortgagee  with  the  mortgagor  which  may 
have  kept  alive  the  equity  of  redemption  {k). 

Where  a  person,  entitled  only  for  life,  represented  that  she  Purchaser 

held  to  have 

(c)  Ri/dev.  Warden,  (1877)  3  Ex.  D.  Mohjneiix  v.  Haictrey,  1903,  2  K.  B. 

72  ;  47  L.  J.  Ex.  121 ;  Reeve  v.  Ber-  487  ;  72  L.  J.  K.  B.  873. 

ridge,  (1888)   20   Q.  B.  D.   523  ;  57  ^j^.  ^           (1648)  Freem.  137. 
L.  J.  Q.  B.  265.     See  Ea>ihury  v. 

Litchjield,  (1833)  2M.  &K.atp.633,  W  -H-im^  v.  Mill,   (1S06)   13  Ves. 

and  Jones  v.  Smith,  (1841)  1  Ha.  62 ;  at  p.  122  ;  Bnjden  v.  Frost,  (1838)  3 

WUbraham  y.  Livesey,  (1854)  18  Beav.  M.  &  C.  670 ;  8  L.  J.  N.  S.  Ch.  235  ; 


206,  209. 


and  see  1  Ha.  61  ;    Worthington  v. 


(d)  A.-G.  V.  Backhouse,  (1810)  17  Morgan,  (1849)  16  Si.  547;  18  L.  J. 
Ves   283    293.  ^^-  2*^^  ^  ^®®  ^^^-  ^**^  ®*^-  "^ ''^-     ^^ 

(e)  Robson  v.  Flight,  (1865)  4  D.  J.  order  to  create  a  good  equitable  mort- 
&  S.  608  ;  34  L.  J.  Ch.  101,  226  ;  gage  by  deposit,  it  is  not  necessary 
inf  D   890  that  all  the  material  title  deeds  should 

(/)   See    Darlington  v.    Bamilton,  ^e  deposited  ;  Lacon  v.  Allen,  (1856) 

(1854)  Kay,  550,  556 ;  23  L.  J.  Ch.  3  Dr.  579  ;  26  L.  J.  Ch.  18 ;  Roberts 

JQPQ_  V.  Croft,  (1857)  2  D.  &  J.  1 ;  27  L.  J. 

{g)  Brumjit  v.  Morton,  (1857)  3  Jur.  Ch.  220. 
N.  S.   1198;   Hyde  v.    Warden,  and  {h)  Mansard  v.  Eardy,   (1812)  18 

Reeve  v.    Berridge,   sup.  ;   Re   White  Ves.  455,  462  ;  see  Bailey  v.  Barnes, 

and  Smith,  1896,  iCh,  637;  65  L.  J.  1894,  1   Ch.   25;  63  L.  J.   Ch.   73; 

Ch.   481  ;    Re  Eaedicke   and  Lipski,  and  as  to  titles  under  a  foreclosure 

1901,  2  Ch.  666 ;  70  L.  J.  Ch.  811  ;  decree,  see  sup.  p.  478. 


EFFECT  OF  CONVEYANCE  ON" 

Chap.  XIV.    was  seised  in  fee,  and  conveyed  as  if  so  seised,  a  person 

^°^'  ^'       claiming  under  her  for  valuable  consideration  was  held  to  be 

notice  of  facts  effected  with  notice  ;  the  settlement  being  the  only  document 

■whifh  he  /  \  K     J  T       A 

ought  to  have  under  which  she  could  claim  the  estate  (/).  And,  as  ijord 
Lyndhurst  observed  (m),  no  one  could  find  fault  with  that 
decision ;  for  either  the  party  did  or  did  not  investigate  the 
title ;  if  he  did  not,  he  was  guilty  of  great  negligence ;  if  he 
did,  he  must  have  seen  that  the  party  conveying  to  him  had 
only  a  life  estate.  But  the  doctrine  of  constructive  notice  is 
not  to  be  applied  so  as  to  invalidate  the  titles  of  persons 
dealing  in  good  faith  with  tenants  for  life  when  exercising 
their  powers  under  the  S.  L.  Acts  (»)  :  thus,  where  A.  took  a 
lease  from  H.,  a  tenant  by  the  curtesy,  he  demising  as  and 
believing  himself  to  be  absolute  owner,  and  no  inquiry  was 
made  as  to  his  title,  it  was  held  the  lease  was  valid  under  the 
S.  L.  Acts,  though  there  were  no  trustees  at  the  time  it  was 
granted  (o). 

Where  deed  A  person  has  been  held  to  be  affected  with  notice  of  a 
is  executed  in  £^,^^^  affecting  a  deed,  and  which  the  unusual  manner  in 
manner.  which   it   was   executed   ought    to    have    suggested  to   his 

solicitor  (;)) :  so,  where  a  family  solicitor,  who  had  prepared  a 
marriage  settlement,  became  the  apparent  purchaser  of  the 
estate  under  a  fictitious  exercise  of  the  usual  power  of  sale, 
and  subsequently  executed  instruments  purporting  to  vest 
the  estate  in  the  husband,  and  then,  as  the  husband's 
solicitor,  applied  for  a  loan  on  mortgage,  and  delivered  an 
abstract  of  the  title  as  above  referred  to,  and  indorsed  in  the 
usual  way  with  his  name  as  solicitor,  it  was  held  that  the 
purchaser  had  implied  notice  of  his  having  been  the  solicitor 
who  prepared  the  settlement,  and  of  the  irregularity  of  the 
nominal  purchase  {q). 

(I)  Jackson  v.  Howe,  (1826)  2  S.  &  2  Ha.  1G3,  173. 

S.  472,  475  ;  4  L.  J.   Ch.   118  ;  and  («)  Mogridgex.  Clapp,  1892,  3  Ch. 

see  Roddy  v.   Williams,  (1845)  3  J.  &  382  ;  61  L.  J.  Ch.  531. 

L.    1  ;   Fdo  V.  Hammond,   (1861)   30  (o)  S.  C. 

Beav.  495  ;  31  L.  J.  Ch.  354.  {p)  Kennedy   v.    Green,    (1834)    3 

(>«)  Jones  V.  Smith,   (1843)   1   Ph.  M.  &  K.    699  ;    Greenslade  v.  Dare, 

255;  and  see  V.-C.   Wigram's  re-  (1855)  20  Beav.  284. 

marks  in  Keesom  v.  Clarkson,  (1842)  {q)  Itobinson  v.   JBriggs,    (1853)    1 
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Where  a  purchaser  had  notice  of  another  person  having  a    Chap.  xiv. 
judgment  or  warrant  of  attorney  affecting  the  estate,  and 


Till,        1     Where  pur- 
refrained  from  making  any  inquiry,  he  was  held  bound ;  chaser,  having 

though  the  incmnhrance  was  in  fact  a  mortgage  (;•)  ;  and,  as  claim,  abstains 
a  general  rule,  if  a  person  knows  that  another  has  or  claims  ^^o™  mquiry. 
an  interest  in  the  property  for  which  he  is  dealing,  he  ought 
to  inquire  what  that  interest  is  ;  and  if  he  omit  to  do  so,  he 
may  be  hound,  though  the  notice  was  inaccurate  as  to  the 
particulars  or  extent  of  such  interest  (.s) ;  e.g.,  a  purchaser, 
having  notice  that  a  legatee  had  released  the  executrix  from 
a  legacy,  and  that,  in  lieu  thereof,  the  latter  had  by  will 
devised  a  freehold  estate  to  such  legatee,  was  held  to  have 
notice  of  such  devise  being  pursuant  to  a  written  agreement 
between  the  parties  (/)  :  so,  where  a  mortgagee  or  purchaser 
is  informed  that  there  are  charges  on  the  property,  and  he  is 
aware  of  the  existence  of  certain  charges,  but  neglects,  without 
any  fraudulent  motive,  to  make  further  inquirj^  he  is  liable 
to  be  fixed  with  notice  of  all  charges,  the  existence  of  which 
he  might  have  learnt  if  he  had  made  the  inquiry  {u)  ;  where 
the  conveyance  to  a  mortgagor  was  made  free  from  incum- 
brances, but  subject  to  unredeemed  land  tax,  &c.,  and  to  all 
other  payments  ecclesiastical  or  civil  charged  upon  or  payable 
out  of  the  land  conveyed,  a  mortgagee  who  made  no  inquiry 
as  to  the  existence  of  charges  was  held  to  have  notice  of  an 
annual  corn  rent-charge  (.r).  And  where  a  mortgagee  had 
notice  that  a  bill,  which  formed  part  of  the  consideration  for 
the  purchase  of  the  estate  by  the  mortgagor,  remained 
unpaid,  he  was  held  to  be  bound  to  inquire  whether  the 
vendor  had  any  lien  on  the  estate,  the  deed  of  conveyance 
leaving  the  point  doubtful  {y) ;  whether  the  circumstance 
that  a  bill  of  exchange  is  made  payable  to  the  order  of  a 

Sm.  &  G.  188.     See  and  distinguish  (;)  Tcnny  v.  Watts,  (1849)  1  M.  & 

Earl  of  Gainsborough  Y.  Watcomhe  Co.,       G.  150,  158. 

(1885)  54  L.  J.  Ch.  991.  («)  Jones   v.    WiUiams,    (1857)    24 

Beav.  47,  59. 
(r)   Taylor  v.  Baker,   (181S)   5  Pr.  ^^^  Ee  Alms  Corn  Charity,  1901,  2 
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Ch.  750  :  71  L.  J.  Ch.  76. 


(«)  See  Gibson\.  Inyo,  (1847)  6  Ha.  {y)  Frail t.  Ellis,  (1852)  16  Beav. 

124.  350;  22  L.  J.  Ch.  467. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV.    married  woman  is  notice  that  it  relates  to  her  separate  estate, 
Sect.  5.  ^  ' 
appears  doubtful  (;:). 


Where  he 
omits  to  ia- 
quire  for  the 
title  deeds. 


Purchase 
under  a  short 
title  does  not 
relieve  from 
notice  of  any- 
thing on  the 
full  title. 


A  mortgagee  not  inquiring  for  the  deeds  has  been  post- 
poned to  a  prior  equitable  incumbrancer  {a)  upon  the  ground  (b) 
of  his  having  purposely  abstained  from  making  inquiry,  the 
mortgage  being  for  securing  a  pre-existing  debt ;  that,  in 
short,  there  was  wilful  blindness  :  and  it  has  been  held,  in 
some  cases,  that  the  mere  omission  to  ask  for  the  deeds  may 
be  sufficient  to  postpone  a  mortgagee  or  purchaser  to  the 
equitable  lien  of  the  actual  holder  (c)  ;  though  the  case  is 
different  if  an  inquiry  is  made  in  good  faith,  and  a  reasonable 
excuse  given  for  their  non-production  {<l). 

The  rule  being  that  a  purchaser  has  notice  of  all  deeds 
relating  to  and  forming  part  of  the  full  title  allowed  by  law, 
and  of  their  contents  (('),  he  cannot  relieve  himself  from  the 
notice,  which  an  examination  of  the  full  title  woidd  have 
given  him,  by  contracting  to  buy  under  a  shorter  title  ;  and 
he  will  be  fixed  with  notice  of  everything  appearing  on  the 
full  title,  though  prior  to  its  stipulated  commencement  (/). 
On  the  same  principle,  it  being  well  settled  that  a  lessee  {(j), 
or  a  sub-lessee  {/i),  has  notice  of  the  title  of  the  immediate 
and  (in  the  case  of  a  sub-lessee)  of  the  original  lessor,  no 
contract  abbreviating  the  title  can  alter  the  rule ;  and  a  lessee 
or  purchaser  of  a  lease  will  be  affected  with  notice  of  every- 


{z)  Bauson  v.  Prince,  (1857)  2  D. 
&  J.  41  ;  27  L.  J.  Ch.  169. 

(rt)  Whithrcad  v.  Jordan,  (1835)  1 
Y.  &  C.  303. 

{I)  See  Jones  v.  Smith,  (1842)  1 
Ph.  244,  255. 

(c)  Worthington  v.  Morz/an,  (1849) 
16  Si.  547  ;  18  L.  J.  Ch.  233  ;  Teh 
V.  Hammond,  (1861)  30  Beav.  495  ; 
31  L.  J.  Ch.  354  ;  Clarice  v.  Falmer, 
(1882)  21  Ch.  D.  124  ;  51  L.  J.  Ch. 
634  ;  sup.  p.  860. 

(ff)  Hewitt  V.  Looscmore,  (1851)  9 
Ha.  449  ;  and  see  sup.  pp.  859,  800. 

{e)  Sup.  p.  877  d  seq. 


(/)  Jiobson  V.  Fliffhf,  (1865)  4  D. 
J.  &  S.  608;  Feto  v.  Uainmond,  (1861) 
30  Beav.  495  ;  31  L.  J.  Ch.  354  ; 
Morland  v.  Coolc,  (1868)  6  Eq.  252, 
266  ;  37  L.  J.  Ch.  825  ;  Chinnery  v. 
Evans,  (1864)  11  H.  L.  C.  115. 

(ff)  A.-G.  V,  Backhouse,  (1810)  17 
Ves.  293 ;  Butler  v.  Lord  Forlar- 
lington,  (1841)  1  D.  &  'W&r.  20; 
A.-G.  v.  Hall,  (1853)  16  Beav.  388. 

(//)  Stccdman  v.  Foole,  (1847)  6  Ha. 
193  ;  16  L.  J.  Ch.  348  ;  Cosser  v. 
ColUnge,  (1832)  3  M.  &  K.  283  ;  1 
L.  J.  N.  S.  Ch.  130  ;  Bank  of  Ireland 
v.  Brookfield  Linen  Co.,  (1884)  15 
L.  K.  Ir.  37. 
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thing  of  whicli  he  would  have  had  notice,  had  he  examined 
the  lessor's  full  title  (/).  And  the  statutory  enactments  (Z;), 
restricting  the  right  of  a  lessee  or  purchaser  of  a  leasehold 
interest  to  require  the  title  to  the  reversion,  have  not  altered 
the  rule,  but  have  merely  placed  the  lessee  or  purchaser  in 
the  same  position  as  he  formerly  occupied  where  he  had 
stipulated  not  to  require  such  title  (/). 


Chap.  XIV. 
Sect.  5. 


But,  on  the  other  hand,  a  private  Act  of  Parliament,  or  a  Cases  in  which 

TT/\»  j-'jip  -J  ^  purchaser  is 

private  Act  made  pubuc  [m),  is  not,  m  itselr,  notice  to  a  pur-  not  affected 
chaser  :  nor  is  registration  of  a  deed,  &c.,  in  a  county  register  ^^  ^^  '^^" 
notice  (;?),  nor  the  entry  of  a  document  on  the  court  rolls  of 
a  manor  (o),  unless  the  purchaser  make  a  search  extending 
over  a  period  comprising  the  entry  in  the  register  or  court 
rolls  {])),  as  the  case  may  be.  The  issuing  of  a  fiat  or  of  a 
commission  of  bankruptcy  was  not  of  itself  notice  {q),  though 


(i)  Parker  v.  Jni/fe,  (1863)  1  H.  & 
M.  167  ;  Clements  v.  JFelles,  (1865)  1 
Eq.  200  ;  35  L.  J.  Ch.  265  ;  Wilson 
V.  Sart,  (1866)  1  Ch.  463 ;  35  L.  J. 
Ch.  569;  Feilden  v.  Slater,  (1869)  7 
Eq.  623  ;  38  L.  J.  Ch.  379.  See  and 
distinguish  Carter  v.  Williams,  (1870) 
9  Eq.  678  ;  39  L.  J.  Ch.  560,  where 
a  full  examination  of  the  title  would 
not  have  disclosed  the  covenants,  of 
which  notice  was  sought  to  be  im- 
puted, as  they  were  contained  in  a 
separate  deed,  without  which  an  ap- 
parently perfect  title  was  made  out. 

{k)  V.  &  P.  Act,  s.  2  ;  Conv.  Act, 
1881,  s.  3  (1). 

{I)  Patnian  v.  Sarland,  (1881)  17 
Ch.  D.  353 ;  60  L.  J.  Ch.  642  ; 
Thornewell  v.  Johnson,  (1881)  SOL.  J. 
Ch.  641  ;  Me  Cox  and  Keve,  1891,  2 
Ch.  109,  117,  118;  MogridgcY.  Clapp, 
1892,  3  Ch.  382,  394,  397  ;  61  L.  J. 
Ch.  534  ;  Re  Fursell  and  BeaVm, 
(1893)  W.  N.  152  ;  see  sup.  p.  776. 

(>«)  Sesse  V.  Stevenson,  (1803)  3 
B.  &  P.  565,  578 ;  Sug.  14th  ed. 
758 ;  see  Daicson  v.  Faver,  (1847)  5 
Ha.  415;  16  L.  J.  Ch.  274. 

3  M 


{n)  Morecock  v.  Bickins,  (1768) 
Amb.  678  ;  Bushell  v.  B.,  (1803)  1 
Sch.  Sc  L.  90  ;  Wiseman  v.  Westland, 
(1826)  1  T.  &  J.  117  ;  and  see  York. 
Jieg.  Act,  1885,  s.  5,  repealing  s.  15 
of  the  Act  of  1884  ;  sup.  pp.  865, 
870  el  seq. 

(o)  Bugdcn  v.  Bignold,  (1843)  2 
Y.  &  C.  C.  C.  377  ;  and  see  Lane  v. 
Jackson,  (1855)  20  Beav.  535. 

{p)  Hodgson  v.  Dean,  (1825)  2 
S.  &  S.  221  ;  and  see  Procter  v. 
Cooper,  (1853)  2  Dr.  1,  the  case  of  a 
search  for  judgments. 

(y)  See  Flitchcox  v.  Sedgwick,  on 
appeal,  Sug.  14th  ed.  762  ;  Re  Atkin- 
son, (1852)  2  D.  M.  &  a.  140  ; 
Cannan  v.  S.  E.  R.  Co.,  (1852)  7  Ex. 
813  ;  21  L.  J.  Ex.  257  ;  and  see,  as 
to  notice.  Pike  v.  Stephens,  (1848)  12 
Q.  B.  465;  17  L.  J.  Q.  B.  282; 
Pennelly.  Stephens,  (1849)  7  C.  B.  987; 
18  L.  J.  P.  C.  291  ;  Green  v.  Laurie, 
(1847)  1  Ex.  335  ;  17  L.  J.  Ex.  61  ; 
Re  Barr's  Trusts,  (1858)  4  K.  &  J. 
219  ;  27  L.  J.  Ch.  548,  and  cases 
cited :  notice  to  a  solicitor's  clerk 
held  insufficient. 
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Chap.  XIV.    gazetted  (r) ;  nor  is  a  decree  in  a  Court  of  Equity  (s),  nor  a 

^^^— ^ —  lis2)endc)is,  unless  registered  {f)  ;  though  in  all  these  cases  the 

purchaser  has  the  means  of  acquiring  notice. 

Asto/is  In   BeUamy  v.    Sabine  {u),  the   principles   on  which  the 

%dhm'<  y         tloctrine  of   lis  pendens   depends  were  fully  discussed.     The 
Sabine.  circumstauces  were  shortly  these  :  In  1827,  A.,  a  tenant  for 

life,  sold  his  life  estate  to  B.,  tenant  in  tail  in  remainder; 
shortly  afterwards,  B.  suffered  a  recovery,  and  sold  the 
estate  to  C.  in  fee;  in  1828  B.  died,  leaving  D.  his 
heu'-at-law,  who,  if  no  recovery  had  been  suffered  by  B., 
would  have  been  next  tenant  in  tail.  D.,  in  1830,  filed 
a  bill  against  A.  and  C.  to  set  aside  both  sale  transactions, 
on  the  ground  of  fraud.  Pending  the  suit,  and  before 
a  decree  was  made,  C.  mortgaged  part  of  the  estate  to  E. 
In  1835  a  decree  was  made,  dismissing  the  bill  against 
A.,  but  setting  aside  the  sale  to  C.  as  fraudulent,  and  dii-ect- 
ing  a  reconveyance  from  0.  to  D.  free  from  incumbrances, 
on  payment  of  what  should  be  found  due  from  D.  to  C. 
Subsequently,  A.,  who  liad  not  received  his  pm'chase-money, 
filed  a  bill  against  D.,  C,  and  C.'s  incumbrancers,  for  specific 
performance  of  his  contract,  and  the  question  was  as  to  the 
right  of  priority  between  A.  for  his  unpaid  purchase-money, 
and  E.  the  mortgagee  pendente  lite  for  his  mortgage  debt. 
Y.-C.  Wood,  on  the  ground  that  a  person  who  buys  pending 
a  suit  is  to  be  bound  by  the  result  in  the  same  way  as  if  he 
had  been  a  party  to  it  {x),  postponed  tlie  claim  of  E.  to  that 
of  A. :  but,  on  appeal  to  the  f  idl  Court,  Lord  Cranworth,  after 
reviewing  the  earlier  authorities,  rested  the  doctrine,  not  on 
the  ground  of  implied  notice;  the  consequence  of  which  might 
be  that  the  person  affected  with  notice  is  affected  with  notice 


(>•)  Sowerbi/Y.  Brooks,  (1821)  4  B.  and  hoc  riant  v.  Pearman,  (1872)  41 

&  Aid.  523.     As  to  what  is  notice  of  L.  J.  Q.  B.  1G9. 

an  act  of  bankruptcy,  see  AYilliams  {u)  (1857)  3  Jur.  N.  S.  913  ;  1  D. 

on  Bkcy.  8th  ed.  pp.  141,  2G0.  &  J.  566  ;  26  L.  J.  Ch.  797. 

{x)  See  shorthand  writer's  note  of 

W  S"&-  1"^  ^-  "'50-  the  V.-C.'s  judgment,  (1857)  3  Jur. 

(0  Judgments  Act,    1839,    s.    7  ;  N.  S.  943. 
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of  everything  reasonably  deducible  from  or  appearing  in  the   ^^^^'^F^' 

suit;  hut  on  the  ground  that  a  litigant  party  cannot,  pending  — ■ 

the  litigation,  confer  any  right  to  the  property  in  dispute,  so 
as  to  prejudice  the  opposite  party ;  and  held  that  the  pen- 
dency of  D.'s  suit  against  A.  and  C.  did  not  amount  to  notice 
of  the  equitable  rights  of  A.  against  C. :  and  Lord  Justice 
Turner  also  laid  it  down  that  the  doctrine  is  not  founded 
upon  any  of  the  peculiar  tenets  of  a  Court  of  Equity  as  to 
implied  or  constructive  notice  ;  but  that  it  is  a  doctrine  which 
prevails  alike  both  at  Law  and  in  Equity ;  resting  on  this 
foundation,  riz.,  that  it  would  be  impossible  that  any  action 
or  suit  could  be  brought  to  a  successful  termination,  if  aliena- 
tion ^e>?f/e«?'e  lite  were  permitted  to  prevail. 

This  case  seems  to  have  established  the  rule,  that  lis  Remarks  on 
pendens  does  not  affect  a  defendant  with  notice  of  the  plain- 
tiff's rights,  other  than  those  asserted  in  the  pending  litiga- 
tion (?/) .  Of  course,  where  the  plaintiff  claims  no  interest  in 
the  property,  as  in  an  interpleader  suit,  the  pendency  of  the 
suit  will  protect  the  interests  of  the  defendants  inter  se.  In 
one  case  (;:),  where  the  deficiency  of  the  testator's  personal 
estate  was  raiseable  out  of  two  real  estates  separately  devised 
to  A.  and  B.,  and  an  order  was  made  in  1846,  in  a  creditor's 
administration  suit,  for  the  sale  of  A.'s  estate  alone  without 
prejudice  to  his  right  of  contribution  against  B.'s  estate,  and 
in  1852  the  suit  was  registered  as  a  lis  pendens,  and  shortly 
afterwards  B.  mortgaged  to  C.  who  had  notice  of  A.'s  claim, 
it  was  held  that  there  was  a  lis  jmidens  as  regarded  A.'s 
rights,  and  that  C.'s  claim  must  be  postponed  thereto.  But 
in  this  case  the  Court  had  made  a  decree  in  favour  of  one 
defendant  as  against  his  co-defendant,  before  the  registration 
of  the  lis  pendens  and  the  creation  of  the  mortgage ;  which 
sufficiently  distinguishes  it  from  Bellamy  v.  Sabine;  and 
justifies  Lord  Eomilly's   decision,  that  a  purchaser,  having 

(y)  See  Price  v.  P.,  (1887)  35  Ch.  D.  297  ;  56  L.  J.  Ch.  530,  where  the 
subject  of  notice  by  lis  pendens  is  fully  considered  with  reference  to  all  the 
authorities. 

(z)  Tyler  v.  Thomas,  (1858)  25  Beav.  47, 
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Chap.  XIV.    notice  of   a  reo-lstered  lis   pendens,  must  be  taken  to  have 

Sect.  5.  o  J  7 
U. —  notice  also  that  tlie   Court   had   made  a  decree,  that   one 

defendant  had  a  right  to  stand  in  the  place  of  another  [a). 

Miscellaneous  The  mere  absence  of  the  title  deeds  does  not  seem  in  itself 
notice  not  ^o  be  notice  of  the  interest  of  the  person  holding  them  (h)  ; 
^^^^%  d  though  it  may  be  otherwise  if  their  absence  is  not  explained 

or  accounted  for  (e) .  Notice  of  the  preparation  of  a  draft 
does  not  seem  in  itself  to  be  notice  of  the  executed  deed  {d). 
On  the  purchase  of  A.,  one  of  two  adjoining  estates  belonging 
to  the  same  owner,  notice  of  building  covenants  entered  into 
by  such  owner  with  a  mortgagee  of  the  adjoining  estate  B., 
is  not  notice  of  the  expenditure  on  both  estates  of  money 
which,  under  the  covenant,  ought  to  have  been  expended  on 
B.  exclusively  (e).  Slight  discrepancies  in  the  plans  on  the 
deeds  which,  if  inquired  into,  might  have  led  to  the  detection 
of  a  fraudulent  dealing  with  the  property,  were  held  not  to 
be  constructive  notice  of  it  (/),  It  can  hardly  be  doubted, 
that  the  mere  fact  of  attesting  the  execution  of  a  deed  will 
not  fix  the  witness  with  notice  of  its  contents  {<j) .  Where  a 
sale  by  fiduciary  vendors  is  apparently  regular,  a  purchaser 
need  not  inquire  into  collateral  questions — such  as  the  mode 
in  which  the  sale  has  been  conducted  {/i) — though  he  will  be 
affected  with  notice  of  a  breach  of  trust  clearly  deduciblo 


(a)  But  see  Lord  St.  Leonards'  (<?)  Uarryman  v.  Collins,  (1854)  18 
comments,  Sug.  14th  ed.  760.  Beav.  at  p.  19. 

(b)  riKinby.Fnda,  {I7dl)  2  Anstr.  [f)  Hunter  \.  Walten,  (1871)  7 
432  ;  Evans  v.  Blchiell,  (1801)  6  Ves.  Ch.  75;  41  L.  J.  Ch.  175;  Itc  Arnold, 
173  ;  and  see  Jones  v.  Smith,  (1841)  1  (1880)  14  Ch.  D.  270,  281. 

Ha.   43,  63;    Agra  Batik  v.  Barry,  iff)  I^cckclt  v.  Cordley,  (1784)  1  Br. 

(1874)  L.  R.  7  H.  L.  135.  C.  C.  353,  357  ;   Welford  v.  Bcczclcy, 

(1747)  1  Ves.  sen.  7;  Sug.  14th  ed. 

{c)    Worthington  v.  Morgan,  (1849)  ^g^     g^^^j^^^  ^^^,.,..     ,^^^.^.  ^  ^r.  at 

16  Si.  547  ;    18  L.  J.  Ch.  233 ;   Fcto  p.  u5  ;  5  D.  M.  &  G.  141  ;  and  see 

V.    Hammond,  (1861)   30  Beav.  495;  ji,„,ter  y.  Walters,  (1871)  7  Ch.  75; 

31  L.  J.  Ch.  354;    Clarke  v.  Palmer,  41  L   J   Ch    175 

(1882)  21  Ch.  D.  124  ;    51  L.  J.  Ch.  ^.^  ^^^  ^;,.^,/  ^^_   ^^,,,^,^  ^^543)  2 

634;  and  see  */.;,.  p.  890.  jj^_    ^^^^^    ^.q.      So,    as    regards   a 

[d)   Cothay  v.  Sydenham,   (1788)   2  purchase  by  trustees  ;    H'arc  v.  Lord 

Br.    C.    C.    391  ;     jrHliams    v.     Jf'.,  Egmont,  (1851)   4  D.  M.  &  G.  460 ; 

(1881)  17  Ch.  D.  437.  24  L.  J.  Ch.  361. 
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fi'om  facts  appearing  on  the  face  of  the  assurance  (i),  or  sug-    Chap.  XIV. 
gesting  inquiry  (A-) .  

Where  a   purchaser   is  informed  of   the  existence  of  an  Notice  of  a 

_  deed  lormmg 

instrument  which  may,  but  does  not  necessarily,  anect  the  no  necessary 

property,  and  he  is  assured  that  the  instrument  does  not  ^^^^  °g  ^^^ 

affect  that  property,  but  relates  to  other  property,  and  he,  ^o*^*^^- 

acting  fairly  and  honestly,  believes  such  statement,  and  it 

turns  out  that  he  is  misled,  and   that  the  instrument  does 

relate  to  the  property,  he  will  not  be  fixed  with  a  notice  of  its 

contents  {/)  :  and  it  has  even  been  held  that  where  he  is 

aware  that  the  instrument  affects  the  property,  and  he  has 

not  availed  himself  of  the  opportunity  of  examining  it,  that 

he  is  not  affected  with  notice,  if  he,  in  good  faith,  relies  on 

the  vendor's  statement  of  its  contents  (m)  :  but  it  is  the  clear 

duty  of  the  purchaser  in  such  a  case  to  satisfy  himself,  by 

having  the  deed  examined  on  his  behalf ;  and  this  decision 

would  not,  it  is  submitted,  be  followed  (»). 

Nor  will  a  purchaser  be  affected  by  an  ambiguous  re-  Ambiguous 

^  .,    ■,      n  recitals  and 

cital  (o) :  though,  as  we  have  seen,  an  erroneous  recital  o±  an  statements, 
instrument  may  fix  him  with  knowledge  of  its  true  con- 
tents (p)  ;  nor  is  he  bound  by  circumstances  inducing  merely 
a  suspicion  of  fraud  {q)  ;  or  by  the  usual  trusts  of  a  term 
assigned  to  attend  the  inheritance  (r),  where  no  reference  is 
made  to  any  particular  instrument  or  course  of  limitations  : 

(i)  See  A.-G.  v.  Fargeter,   (1843)  («)  ^ec  Jones  \.  Smith,  (l^^Z)\ 'Ph. 

6  Beav.  150;  13  L.  J.  N.  S.  Ch.  81;  244,  253  ;  English  and  Scottish  Merc. 

Ker  V.  Lord  Bunga7\non,  (1841)  1  D.  Co.  v.  Brunton,  1892,  2  Q.   B.  700  ; 

&  War.  509    542.  67  L.  T.  406  ;  and  see  su}}.  p.  889. 

{k)  Boursot  V.  Savage,  (1866)  2  Eq.  (<,)   Ec7iney    v.    Browne,    (1796)    3 

134.  Ridg.  462,  512  ;  and  see  Neesom  v. 

(0  See  Jones  v.  Smith,  (1843)  1  Ph.  CJarJcson,  (1842)  2  Ha.  at  p.  175. 

244,  253;  7r««i!v.  i?fir/,  (1843)  2Ha.  r- 77  ;/    nQ-<;N  oi 

249   260  ;  12  L.  J.  N.  S.  Ch.  245  ;  ^  (^^)  ^ee  ^f  T"  ^t^'  ^'Jf^  ^\ 

Agra  Bank  v.  Barrg,  (1874)  L.  R.  7  ^^^^   '''  'J:  ^-  ^-   ^^-   ''  '    '""^ 

H.  L.  135  ;   Williams  v.   7F.,  (1881)  «^^  ^«^^-  P"  ^^^• 

17  Ch.  D.  437  ;  lie  Valletort  Sanitary  (?)  Sug.  14th  ed.  779  ;  M'Queen  v. 

Co.,  1903,  2  Ch.  654;  72  L.  J.  Ch.  Farquhar,   (1805)   11  Ves.  467;    and 

674  ;  see  sup.  p.  877.  see  Cockroft  v.  Sutclife,  (1856)  2  Jur. 

{m)  Ccvv.  Coventon,  (1862)  31  Beav.  N.  S.  323  ;  25  L.  J.  Ch.  313. 

378.  (r)  Sug.  14th  ed.  779. 
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Chap.  XIV.    so,  notice  of  there  being  a  change  in  the  solicitors  who  are 

Sect.  5.  .  •      t         '    j_  I      •  I      • 

professionally  to  represent  a  particular  interest,  is   not,  m 

itself,  notice  of  a  change  in  the  ownership  of  such  interest  (s) . 
Where  the  legatee  of  a  legacy  charged  on  land,  assigned  it 
for  value,  and  then,  without  the  concurrence  of  the  assignee, 
joined  in  mortgaging  the  estates  first  to  A.  and  then  to  B., 
the  latter  mortgage  being  expressed  to  be  "  subject  to  prior 
incumbrances,"  but  B.  had  no  notice  of  the  assignment  of  the 
legacy,  and  the  mortgagors  did  not  appear  to  have  intended 
to  include  it  among  "prior  incumbrances,"  B.  was  held  to 
have  priority  of  the  assignee  (f). 


Purchaser, 
whether 
bound  to  use 
excessive 
caution. 


And  it  appears  that,  as  a  general  rule,  the  mere  omission 
to  pui'sue  inquiries  to  the  extent  to  which  a  prudent,  cautious, 
and  wary  person  would  ordinarily  extend  them,  is  not,  in 
itself,  sufficient  to  fix  a  purchaser  in  good  faith  with  notice  of 
what  he  might  have  ascertained  by  pursuing  such  inquiries  {u) : 
the  fact  of  the  conveyance  being  in  consideration  of  a  pre- 
existing debt,  would,  of  course,  induce  a  doubt  whether  the 
purchaser  were  acting  in  good  faith ;  and  the  omission  to 
inquire  after  the  title  deeds  of  a  property,  unless  otherwise 
satisfactorily  explained  (.r) ,  would  probably  be  attributed  to  a 
suspicion  that  the  inquiry  if  made  would  lead  to  disclosures 
affecting  the  title  ( //) . 


Formerly  a  purchaser  (though  an  infant  purchasing  under 
the  sanction  of  a  Court  of  Equity  (~) )  was  bound  by  notice  to 


Notice  to 
counsel, 
solicitor  or 

agent  is  notice  his  couusel  (a),  solicitor,  or  agent  (/*),  or,  perhaps,  trustee  (c), 

to  purchaser. 


(.v)    ll'rsi  V.  Ecid,  (1843)  2  Ha.  249. 

(t)  Greenwood  v.  Chiorhill,  (1S43)  6 
Beav.  314 ;  12  L.  J.  N.  S.  Ch.  400. 

(?<)  See  Jones  v.  Smith,  (1843)  1  Ph. 
244,  257;  1  J.  &  L. 441  ;  Sug.  14th 
ed.  772,  775  ;  Ayra  Bank  v.  Uavnj^ 
(1874)  L.  R.  7  H.  L.  135;  WilUnms 
V.  W.,  (1881)  17  Ch.D.  437;  Enfjlish 
and  Scottish  Merc.  Co.  v.  Brunton, 
1892,  2  Q.  B.  700  ;  67  L.  T.  406. 

(.(•)  Agra  Bank  v.  Barry,  sup.  ; 
Ratcliffev.  Barnard,  (1871)  6  Ch.  652; 
40  L.  J.  Ch.  777. 

(y)   Ilewitt  V.  Loosemore,  (1851)  9 


Ha.  449,  458  ;  If'ortJiington  v.  Morgan, 
(1849)  16  Si.  547  ;  18  L.  J.  Ch.  233  ; 
Pemvj  V.  Watts,  (1849)  1  M.  &  G.  150; 
19  L.  J.  Ch.  212. 

[z)  Toiibnin  v.  Steere,  (1817)  3  Mer. 
210. 

(rt)  Sheldon  v.  Cox,  (1764)  Amb.  024. 

{b)  Touhnin  v.  Stccre,  sup.  ;  Cook^ 
son  V.  Lee,  (1854)  23  L.  J.  Ch.  473  ; 
Wilkins  V,  Sihlcg,  (1863)  9  Jur.  N.  S. 
888. 

(c)  Wise  V.  JV.,  (1845)  2  J.  &  L. 
403;  but  see  Re  Macnamara's  Est., 
(1884)  13  L.  E.  Ir.  158. 
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if  acquired  either  in  the  same  transaction  (f/),  or  in  a  prior   Ctap.  XIV. 

•  1  •  1        /-^  Sect.  5. 

transaction   under   cii'cumstances  which   satisfied  the  Court  


that  the  notice  must  have  been  recollected  (c) .  The  pre- 
sumption against  such  recollection  would,  no  doubt,  have 
been  stronger  in  the  case  of  counsel  than  of  a  solicitor  (/")  ; 
and,  even  as  respects  a  solicitor,  there  seemed  to  be  a  difficulty 
in  holding  that  a  purchaser,  employing  one  who  had  not 
acted  for  the  vendor,  could  be  affected  by  notice  acquired  by 
him  previous  to  retainer  (g).  In  one  case,  where  an  annuity 
deed  was  prepared  by  the  grantee's  solicitor,  containing  a 
covenant  by  the  grantor  that  the  property  was  free  from 
other  incumbrances,  the  grantee  was  held  not  to  have 
constructive  notice  of  an  undisclosed  mortgage  which  his 
solicitor,  in  conjunction  with  other  persons,  had  upon  the 
property  (//). 

The  law,  however,  upon  the  subject  has  been  materially  Alteration  of 
altered.     Sect.  3    of  the  Conv.  Act,  1882,  provides  that   a  q^^^^^j^J^ 
purchaser — which  expression  includes  a  lessee  or  mortgagee  1882,  s.  3. 
and  an  intending  purchaser,  lessee,  or  mortgagee  or  other 
person  who  for  valuable  consideration  takes  or  deals  for  any 
property  (?'), — shall  not  be  prejudicially  affected  by  notice  of 
any  instrument,  fact,  or  thing,  unless  it  is  within  his  own 
knowledge,  or  would  have  come  to  his  knowledge,  if  such 

(d)  Brotherton    v.    Hatt,    (1706)    2  Beav.  552. 
Vem.  574  ;  Lowther  v.  Carlton,  (1741)  (/)  See  5  Jarm.  Conv.  3rd  ed.  490  ; 

2  Atk.  242  ;    Wilde  v.  Gibson,  (1848)  Brine  v.  Feather stotie,  (1813)  4  Taun. 

1  H.  L.  C.  605,  614,  624  ;   Twycross  v.  at  p.  873. 
Moore,  (1850)  13  Ir.  Eq.  R.  250.  {g)  See    Fuller    v.    Bennett,    sup.  ; 

{()  Hargreaves  v.  Eothicell,   (1836)  and  Lord  Cottenham's  remarks  as  to 

1  Ke.  154;  5  L.  J.  N.  S.  Ch.  118;  Mr.  Wightwick's  evidence  in  Wilde 
Brothers  y.  Bence,  {\1\1)  Titzg.  11%;  v.  Gibson,  (1848)  1  H.  L.  C.  614, 
Perkins  v.  Bradley,  (1841)  1  Ha.  219  624. 

(in  -wMcli  two  cases  the  solicitor  was  (/<)   Thompson  y.  Cartwright,  (1863) 

his  own  client  in  the  later  transac-  2  D.  J.  &  S.  10  ;  33  L.  J.  Ch.  234. 
tion)  ;  Fuller  v.  Bennett,  (1843)  2Ha.  (i)  Conv.Act,  1882,s.l,sub-s.4(ii). 

394  ;  12  L.  J.  N.  S.  Ch.  355  ;  Nixon  As  the  definition  is  confined  to  cases 

V.  Hamilton,  (1838)  2  D.  &  "Wal.  364,  where  there  is  valuable  consideration, 

391,  393  ;  Lenehan  v.  M'-Cabe,  (1840)  it  would  seem  that  the  enactment  as 

2  Ir.  Eq.  R.  342,  352 ;  Gcrrard  v.  to  constructive  notice  does  not  apply 
WRcilly,  (18i3)  3  D.  &  War.  414,  to  the  case  of  a  voluntary  convey- 
431 ;  and  see  Tylee  v.  Webb,  (1843)  6  ance. 
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Chap.  XIV.    inquiries  and  inspections  had  been  made  as  ought  reasonably 

Sect.  5. 

to  have  been  made  by  him :  or,  unless  in  the  same  trans- 
action \yiih.  respect  to  which  a  question  of  notice  to  the 
purchaser  arises,  it  has  come  to  the  knowledge  of  his  counsel, 
as  such  (/i),  or  of  his  solicitor  or  other  agent,  as  such,  or 
would  have  come  to  the  knowledge  of  his  solicitor  or  other 
agent,  as  such,  if  such  inquiries  and  inspections  had  been 
made  as  ought  reasonably  (/)  to  have  been  made  by  the 
solicitor  or  other  agent. 

Operation  of  The  effect  of  the  section  (m)  is  to  restrict  rather  than 
the  section.  extend  the  doctrine  of  notice.  It  repeals  the  evil  consequences 
of  the  doctrine  laid  down  in  Ilargrcarcs  v.  Hof/iiccll  (?;),  where 
it  was  held  that  notice  was  to  be  imputed  to  the  client  if 
there  was  such  a  distance  only  between  the  former  transac- 
tion and  that  under  consideration  as  left  the  Court  under  the 
impression  that  the  solicitor  had  actually  remembered  the 
former  transaction,  and  that  knowledge  must  therefore  be 
imputed  through  him  to  the  client.  Thus,  where  A.  mort- 
gaged his  share  of  trust  property  to  E.  by  a  deed  which  dis- 
closed no  prior  charge,  and  contained  the  usual  covenant  for 
title  by  A.,  though,  in  fact,  A.'s  share  was  subject  to  a  prior 
mortgage  to  B.,  which  had  been  transferred  to  C.  and  D.  a 
year  before  the  date  of  E.'s  mortgage  ;  and  B.  was  the 
solicitor  of  the  trustees  and  of  A.,  and  had  also  ac'.ed  as 
solicitor  for  C.  and  D.  in  their  mortgage  transactions,  and 
also  for  E.  in  his  ;  it  was  held  that  E.,  who  had  first  given 
notice  to  the  trustees  of  the  property,  was  entitled  to  priority, 
as  his  mortgage  deed  showed  clear  title  in  A.,  the  Court 
declining  to  infer  that  B.  had  any  recollection  of  the  former 

(Z-)   See    Thome    v.    Heard,    1895,  L.  J.  Ch.  73  ;    Taylor  v.  London  and 

A.  C.  495,  501  ;    C4  L.  J.  Ch.  652  ;  County  Bkg.  Co.,  sup.  ;  lie  Alms  Com 

Taylor  V.  London  and  County  B/,-g.  Co.,  Charity,   1901,    2  Ch.  750,   761;    71 

1901,  2  Ch.  231,  258  ;    70  L.  J.  Ch.  L.  J.  Ch.  76. 

*''■  {)»)  Baihyy.  Barnes,  Slip.;  and  foe 

(0  I.e.,  ought  as  a  matter  of  ptu-  _^^,^,^^  ^,_  j^^;^j.^  ^^02,  1  Ch.  428,  435  ; 

dence,    having   regard   to    what    is  71  L   J   Ch    "^39 
usually   done  by  men    of    business 

under  similar  circumstances;  Bailey  (u)  (183G)  1  Kc.  154;  5  L.  J.  N.  S. 

V.   Barne/t,   1894,    1   Ch.  25,  35;    63  Ch.  118. 
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transactions  in  wliioli  he  had  been  employed,  or  that  reason-    Chap.  xiv. 
able  inquiries  of  A.,  made  by  him  as  E.'s  solicitor,  would  — — 


vendor. 


have  brought  to  light  the  prior  mortgage  of  0.  and  D.  (o). 

The  section  will  not  apply  to  a  case  where  the  solicitor  Solicitor  with 
is  himself  selling  or  mortgaging  to  the  client  with  knowledge  semno-^of^ 

of  an  undisclosed  blot  on  the  title  which  he  had  acquired  in  mortgaging 

■^  to  his  cuent. 

a  former  transaction,  but  which,  as  a  party  to  the  sale  or 

mortgage  in  question,  he  must  be  deemed  to  possess  in  the 

latter  transaction. 

In  the  third  edition  of  this  work  it  was  stated  that,  as  a  Thouo-h 
general  rule,  the  purchaser  is  equally  affected,  with  notice,  ig  em'^^io  "^d' 
though  the  solicitor,  &c.  is  also  employed  by  the  vendor  (p),  ^y'^pih 
or  is  himself  the  vendor  {q) ,  but  later  decisions  have  some-  himself  the 
what  modified  this  rule.     Thus,  the  mere  fact  of  the  mort- 
gagor being  a  solicitor  and  himself  preparing  the  deed,  and 
of  the   mortgagee   employing   no   independent   professional 
adviser,  has   been   held  insufficient   to   fix   the   latter  with 
notice  of  a  prior  incumbrance  known  to  the  solicitor  (r) :  the 
mortgagee  or  purchaser  may  not  desire  to  employ  a  solicitor, 
but  if  he  knowingly  constitute  the  relation  of  solicitor  and 
client  between  himself  and  the  solicitor  of  the  party  with 
whom  he   is   dealing,  he  will,  of  com'se,  be  affected  with 
notice  of  any  prior  incumbrances  of  which  the  solicitor  is 
cognizant  (s)  :  and  though  a  purchaser  is  not  necessarily  to 
be  held  to  have  employed  his  vendor's  solicitor,  because  he 
employed  no  other,  yet  if  he  employ  no  solicitor,  he  must  be 
held  to  have  exactly  the  same  knowledge,  and  be  liable  for 
negligence  to  the  same  extent,  as  if  he  had  employed  one  (t). 

(o)  He  Cousins,   (1886)   31   Ch.  D.  RoMmon  v.  Briggs,   (18.53)   1   Sm.  & 

671;  55  L.  J,  Ch.  662.  G.  188;    Spencer  v.  Tvpham,   (1856) 

{p)  Le   Ncvc  V.    Le  JST.,    (1748)    3  22  Beav.  573. 

Atk.  648  ;  Dnjden  v.  Frost,  (1838)  3  (^)  jjjspin  v.  Fcmherton,  (1859)  3  D. 

M.  &  C.  670  ;    8  L.  J.  N.  S.  Ch.  &  j.  547  ;  28  L.  J.  Ch.  311. 
235  ;    Sharpe  v.  Foij,   (1868)  4   Ch. 

35;    Eolland  y.  Hart,   (1871)  6  Ch.  W   ^^'■'    «^^  ^''"-^  ^-  ^^^^'  (^^GO) 

678;  40  L.J.  Ch.  701.  2  D.  F.  &  J.  38. 

[q)    Sheldon  v.   Cox,    (1764)   Amb.  {t)  Per  Lord  Romilly  in  Atterhury 

624;  Brijden  v.  Frost,  sup.;   Hcivitt  v.  Wallis,  (1856)  2  Jur.  N.  S.  314, 

V.    Loosemorc,    (1851)    9    Ha.    449;  1117 ;  8  D,  M.  &  G.  454. 
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Chap.  XIV.    But  if   the  mortgagor  is  a  solicitor,  and  is  shown  to  have 

— —  become  the  solicitor   of   the   mortgagee,   it   can   hardly  he 

doubted  that  the  latter  must  be  taken  to  have  had  construc- 
tive notice  {u). 

Client,  how  It  was  decided  by  Lord  Brougham,  in  opposition  to  the 

with  notice  of  opinion  of  Sir  J.  Leach,  that  a  client  is  not  to  be  affected 

fraiid  by  his     -^jth  notice  of  a  prior  fraud  committed  by  his  solicitor,  which 
solicitor.  "  „.  ,         •      •    i         i  •  i 

the  latter  would,  of  course,  conceal  (.r).     ihis  prmciple,  which 

is  now  well  established,  is  perfectly  consistent  with  the  cases 
in  which  it  has  been  held  that  a  mortgagee,  employing  the 
mortgagor  as  his  counsel  or  solicitor,  is  affected  with  con- 
structive notice  of  a  prior, — and,  as  against  the  client  mort- 
gagee not  having  actual  notice  of  it,  fraudulent, — incumbrance 
created  by  such  mortgagor.  Thus,  where  a  solicitor  took  a 
mortgage  of  an  equity  of  redemption,  which  he  submortgaged, 
and  afterwards  joined  with  the  first  mortgagee  and  the  mort- 
gagor in  a  new  mortgage  of  the  property,  acting  as  the 
solicitor  of  all  parties  in  the  transaction,  but  not  disclosing 
the  existence  of  the  submortgage,  it  was  held  that  the  new 
mortgagee  was  affected  with  the  solicitor's  knowledge,  and 
his  security  was  to  that  extent  displaced  (//).  So,  in  a 
case  (z),  where  a  solicitor  on  behalf  of  A.,  one  of  his  clients, 
procured  from  B,,  another  client,  an  advance  on  mortgage  of 
A.'s  land  in  Middlesex,  and  then,  concealing  the  incumbrance, 
induced  C,  also  a  client,  to  lend  money  on  mortgage  of  the 


(u)  In  i:spi7i  V.  Pcmhcrton,  (1859) 
3  D.  &  J.  547;  28  L.  J.  Ch.  311, 
Lord  Chelmsford  must  be  taken  to 
have  overruled  Kiudcrsley,  V.-C, 
(1859)  4  Dr.  333  ;  28  L  J.  Ch.  309, 
who  held,  on  the  strength  of  some 
ambiguous  language  of  Turner, 
V.-C,  in  Hewitt  v.  Loosoiioir,  (1851) 
9  Ila.  at  p.  457,  that  this  was  not  so. 

(j-)  Kennedy  v.  Green,  (1834)  3  M. 
&  K.  699;  Atierbury  v.  JFaNi.s,  sup.; 
TFillcs  V.  GreenhiU,  (1860)  29  P-eav. 
387  ;  Exp.  Rogers,  (1856)  8  D.  M.  & 
G.  271  ;  and  cf.  RoUand  v.  Hart, 
(1871)  6  Ch.  678  ;  40  L.  J.  Ch.  701  ; 


Kettkicellv.  Watson,  (1882)  21  Ch.D. 
714;  26  ib.  501;  51  L.  J.  Ch.  281  ; 
53  ih.  717. 

(y)  Atterburij  v.  Wallis,  (1856)  8 
D.  M.  &  G.  454 ;  cf.  Dixon  v.  Wuich, 
1900,  1  Ch.  736  ;  69  L.  J.  Ch.  465, 
stated  inf. ;  see,  too,  Roberts  v.  Croft, 
(1857)  2  D.  &  J.  1  ;  27  L.  J.  Ch. 
220  ;  Hunt  v.  Elmes,  (1860)  2  D.  F. 
&  J.  578  ;  30  L.  J.  Ch.  255  ;  Ogilvie 
v.  Jeaffreson,  (1860)  2  Giff.  353  ;  6  Jur. 
N.  S.  970  ;  cases  of  subsequent  fraud 
by  tlie  solicitor. 

(j)  RoUand  v.  Hart,  (1871)  6  Ch. 
678,  683  ;  40  L.  J.  Ch.  701. 
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same  estate,  and  C.'s  security  was  the  first  registered,  it  was   Chap.  XIV. 

.      .    1  p         oect.  5. 

held  that  the   case   did  not  fall  within   the    principle   of  

Kennedy  v.  Green ;  and  that  C,  having  notice  through  the 
solicitor  of  B.'s  mortgage,  could  not  gain  priority  over  it  by 
registration. 

The  distinction  between  the  first  and  second  class  of  cases  Distinction 
is  this.     The  duty  of  the  solicitor  being  to  inform  the  client  ^^^  classes  of 
of  the  defect  in  the  title,  the  presumption  that  he  has  done  cases, 
so  is  treated  as  being  one  Juris  et  de  jure,  the  danger  of  per- 
jury being  too  great  to   admit   of   the   presumption   being 
rebutted  by  evidence.     But  in  the  first  class  of   cases,  i.e., 
those  which  fall  within  the  doctrine  of  Kennedy  v.   Green, 
something  has  been  done,  prior  to  the  transaction,  in  respect 
of  which  the  question  of  notice  arises,  by  the  solicitor,  which 
is  fraudulent  in  itself,  and  not  merely  in  relation  to  the  client 
by  reason  of  its  not  having  been  communicated  to  him.     In 
the  second  class  of  cases,  the  very  question  being  whether  the 
client  had  or  had  not  notice,  the  absence  of  notice  which  is 
requisite   to   make    the    transaction    fraudulent   cannot   be 
assumed  {a) . 

There  is  a  third  class  of  cases  in  which,  if  there  were  no  a  third  class. 
fraud,  the  client  would  be  affected  with  constructive  notice  of 
a  defect  of  title,  the  existence  of  which  is  known  to  his 
solicitor ;  and  the  fact  that  the  solicitor  is  committing  a  fraud 
in  relation  to  what  is  relied  on  as  a  defect  cannot  here  afford 
any  reason  why  the  client  should  not  be  affected  with  con- 
structive notice  of  the  defect.  It  is  the  existence  of  the 
defect,  and  not  of  the  fraud,  with  notice  of  which  the  client 
is  affected.  Therefore,  where  a  purchaser  employed  one  of 
three  fiduciary  owners  as  his  solicitor  in  the  purchase,  he  was 
fixed  with  constructive  notice  of  the  trust  {h). 

In  Dixon  v.  Wineh,  A.  mortgaged  in  fee  to  his  solicitor  Bixon  v. 
B.,  who  transferred  the  mortgage  to  C,  who  omitted  to  give 

{a)  Attcrbury  v.  Wallis,  sup. 

{b)  Boursot  V.  Savage,  (1866)  2  Eq.  134  ;  35  L.  J.  Ch.  627  ;  Dixon  v.  Wimh, 
inf.  ;  and  see  Tai/!or  v.  London  and  County  Bkg.  Co.,  1901,  2  Ch.  230,  259. 
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Chap.  XIV. 
Sect.  5. 


Criticism  of 
the  rule  as 
stated  bv 
BacoD,  V.-C 


notice  of  the  transfer  to  the  mortgagor  ;  and,  subsequently, 
the  property  was  sold  by  A.  and  the  solicitor  B.  to  D.,  B. 
acting  for  all  parties.  B.  fraudulently  suppressed  the 
transfer,  inserted  false  recitals  in  the  conveyance,  and  paid 
himself  off  the  mortgage  debt  out  of  the  purchase-money,  A. 
neglecting  to  call  for  production  of  the  deeds :  it  was  held 
that  A.  having  constituted  B.  his  general  agent  had  con- 
structive notice  of  the  transfer,  and  that  therefore  the  pay- 
ment of  the  mortgage  debt  was  ineffectual ;  and  that  the 
transferee,  in  spite  of  the  fact  that  he  had  neglected  to  give 
notice  of  the  transfer  to  the  mortgagor,  was  to  be  preferred  to 
the  purchaser,  who,  however,  had  a  right  to  be  indemnified 
by  the  mortgagor  (c) . 

It  follows  from  what  has  been  said  that  the  rule  is  too 
broadly  stated  by  Bacon,  Y.-C  {d),  viz.,  that  where  the 
disclosure  of  the  fact,  of  which  knowledge  is  sought  to  be 
fixed  on  the  client,  would  have  imputed  fraud  to  the  solicitor, 
it  is  not  to  be  presumed  that  the  solicitor  made  disclosure. 
The  mere  fact  that  there  is  a  conflict  between  the  interest  of 
the  solicitor  and  his  duty  to  make  disclosiu-e  has  been  held 
insufficient  to  rebut  the  presumption  that  he  did  his  duty  (e). 


Tendency 
of  recent 
deci.sions. 


The  tendency  is  to  restrict  the  doctrine  of  constructive 
notice,  so  far  as  is  compatible  with  the  rules  of  the  Court 
applicable  to  fraud ;  especially  so  in  cases  where  it  is  only 
through  the  employment  of  a  solicitor,  who  is,  or  must  be 
supposed  to  be,  cognizant  of  the  concealed  incumbrance  or 
defect,  that  notice  of  it  is  brought  home  to  the  client :  and  it 
may  be  laid  down  as  a  general  rule,  that  where  the  solicitor 
is  acting  in  good  faith,  the  mere  omission  on  his  part  to 
adopt  all  the  precaiitions  which  a  prudent  professional  adviser 
would  have  taken  on  behalf  of  his  client  will  not,  in  the 
absence  of  gross  negligence  or  other  circumstances  indicative 


(c)  Dixon  V.  Wiiicli,  1900,  1  Ch.  73G  ;  G9  L.  J.  Ch.  4G5  ;  sec  and  consider 
this  case. 

{d)   Wahbj  V.  Grey,  (1875)  20  Eq.  238,  251  ;  44  L.  J.  Ch.  394. 
\c)  Bradlfij  v.  Riches,  (1878)  9  Ch.  D.  189  :  47  L.  J.  Ch.  811. 
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of  fraud,  fix  the  client  with  constructive  notice  of  what  might    Chap  XIV. 

'  beet.  5. 

have  been  elicited  by  inquiry.  

Notice  to  a  town  or  country  agent,  would,  in  general,  be  Notice  to 

,  town  agent  of 

notice  to  the  principal  solicitor  (/)  ;  but,  probably,  the  mere  solicitor, 
fact  of  the  purchaser's  solicitor  allowing  (from  motives  of 
private  friendship)  the  vendor's  solicitor  to  transact,  for  his 
own  benefit,  the  principal  part  of  the  business  which  is 
usually  done  by  the  former,  would  not  be  sufficient  to  con- 
stitute an  agency  {g). 

For  the  purpose  of   fixing   a  purchaser   with  notice,  the  Professional 

,..  ,  i-n/j  confidential 

evidence  of   his  counsel  (/?),  solicitor  (?),  or  certifacated  con-  communica- 
veyancer  (/.•),  or  legal  agent  generally  (/),  respecting  confiden-  JJXto  b?''" 
tial  {ni)   professional   communications,  is  inadmissible  :    and  proved  by. 
the  rule  includes  the  clerk  of  the  professional  adviser  («)  and 
the  agent  (o),  even  though  that  agent  is  the  client  himself  (;>), 
or   accountant  (q)   employed   by  the    solicitor ;    and   also  a 
person  whom  the  client  consults  as,  and  supposing  him  to  be, 
a  solicitor,  but  who  is  not  so  in  fact  (r)  :  but  not   (it  would  Who  are 

'  11111  -withm  the 

appear)  an  unprofessional  agent  employed  by  the  purchaser  rule, 
himself  (s),  unless  he  is  used  merely  as  the  medium  of  com- 

(/)  See  and  consider  yorris  v.  Le  (1881)  17  Ch.  D.  675,  682. 
Neve,  (1743)  3  Atk.  at  p.  37;  Sng.  (o)  Steele  v.  Stewart,   (1844)  1  Ph. 

14th  ed.  756.  471 ;  Lafone  v.  Falkland  Islands  Co., 

iff)  See  Kendall  v.  Htclls,  (1847)  11  (1857)  4  K.  &  J.  34 ;    27  L.  J.  Ch. 

Jur.  864.  25. 

(A)  Enight  v.  Marquis   of   Water-  {p)  Ter  J essel,  M.U.,  in  Anderson 

ford,  (1836)  2  Y.  &  C.  at  p.  39  ;  2  v.  Bank  of  Brit.  Columbia,  (1876)  2 

Sw.  221,  n.  Ch.  D.  644,  650 ;  45  L.  J.  Ch.  449. 

(i)  See  Parkhurst  v.  Loivien,  (1819)  (q)    Wahham  y.  Stainton,  (1863)  2 

2  Sw.  194  ;    Volant  v.  Soi/er,  (1853)  H.  &  M.  1. 
13  C.  B.  231 ;  22  L.  J.  C.  P.  83.  (>•)   Calle;/   v.    Richards,    (1854)    19 

{k)   Cromack  v.  Eeathcote,  (1820)  2  Beav.  at  p.  404  ;  see  contra,  at  Law, 

Br.  &  B.  4.  Fountain  v.  Young,  (1807)  6  Esp.  113. 

(/)  Lyell-v.  Kennedy,  (1883)  9  A.  C.  Generally,  as  to  the  persons  within 

81,  86  ;  53  L.  J.  Ch.  449.  the  privilege,  see  Bray,  357. 

(;«)    Walsh  v.  Trevanion,  (1847)  15  {x)  Kerr  v.  Gillespie,  (ISii)  7  Beav. 

Si,  577.  572 ;    and    see    Carpmael   v.    Fowls, 

(n)   Taylor  v.  Forster,  (1825)  2  C.  &  (1846)  1  Ph.  687,  693  ;   15  L.  J.  Ch. 

P.  195;  Foote  v.  Sayne,   (1824)  Ry.  275;  Glyn  v.   Caulfield,  (1851)  3  M. 

&  Mo.  165  ;   Chant  v.  Brown,  (1852)  &  G.  463  ;  Slade  v.  Tucker,  (18S0)  14 

9  Ha.  790  ;   Wheeler  v.  Le  Marchant,  Ch.  D.  824  ;  49  L.  J,  Ch,  644. 
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Wlio  are  not 
•within  the 
rule. 


municaticn  with  tlie  professional  adviser  (t) :  and  the  privilege 
extends  to  communications  made  through  an  unprofessional 
agent  to  the  professional  adviser  (?()• 

But  the  rule  does  not  include  a  solicitor  whom  the  pur- 
chaser consults,  not  professionally,  hni  as  a  friend,  agent,  or 
steward  {x)  ;  nor,  where  the  same  solicitor  is  employed  hy 
both  parties,  does  it  extend  to  communications  which  the 
purchaser  makes  to  him  as  solicitor  for  the  vendor  (y)  :  nor 
to  communications  made  to  the  solicitor  from  collateral 
quarters  (c),  nor  to  a  map  of  the  estate  which  the  owner 
leaves  with  his  solicitor  for  the  purpose  of  effecting  a  sale  {a) ; 
nor  to  matters  which  have  come  to  his  knowledge  unpro- 
fessionally  (h)  ;  nor  to  communications  between  co-defen- 
dants (r),  or  between  the  solicitors  of  adverse  parties  (d)  ; 
nor  to  such  as  involve  criminality  or  fraud,  whether  civil  or 
criminal  (r)  :    but  it  extends   to   all  communications   which 


{t)  Reid  V.  Lringhis,  (1849)  1  M.  & 
G.  627. 

((()  Carpmael  v.  Foivis,  (1846)  1  Ph. 
C87  ;  Russell  t.  Jackson,  (1851)  9  Ha. 
387. 

{x)  See  Wilson  v.  Rastall,  (1792)  4 
T.  R.  753,  759  ;  Eurjhes  v.  Bidditlph, 
(1827)4  Rus.  190;  Greenlaw  y.  King, 
(1838)  1  Beav.  137;  8  L.  J.  N.  S. 
Ch.  92 ;  and  see  Rlcnkinsopp  v.  U., 
(1846)  10  Beav.  277  ;  10  L.  J.  Ch. 
81  ;  reversed  on  further  evidence, 
(1848)  2  Ph.  607  ;  17  L.  J.  Ch.  343  ; 
Goodall  V.  Little,  (1851)  1  Si.  N.  S. 
155;  20  L.  J.  Ch.  132;  Kvp.  Ilauley, 
(1853)  20  L.  T.  (O.  S.)  258  ;  Smith  v. 
Baniell,  (1874)  18  Eq.  649  ;  44  L.  J. 
Ch.  189  ;  Moselcy  v.  Victoria  Rubber 
Co.,  (1886)  55  L.  T.  482  ;  and  sec 
per  James,  L.  J.,  in  Original  Hartle- 
pool Co.  V.  Moon,  (1874)  30  L.  T.  685. 
(y)  Perry  v.  Smith,  (1842)  9  M.  & 
W.  681;  11  L.  J.  N.  S.  Ex.  269; 
Bee  Rochefoucauld  v.  Boustcad,  (1896) 
65  L.  J.  Ch.  794. 

(i)  Sauyer  v.  Jtirchmore,  (1835)  3 
M.  &  K.  572.  As  to  documents  being 
privileged   on   the   ground  of    their 


political  character,  see  Wudcer  v.  The 
East  India  Co.,  (1856)  2  Jur.  N.  S. 
407 ;  25  L.  J.  Ch.  345 ;  and  cases 
cited  in  note  [d)  to  R.  S.  C. 
Ord.  XXXI.  r.  1  in  An.  Pr.  As  to 
illegal  secrets,  see  Gartsidey.  Outram, 
(1857)  26  L.  J.  Ch.  113;  R.  v.  Cox, 
(1884)  14  Q.  B.  D.  153;  54  L.  J. 
M.  C.  41. 

[a)  Doe  v.  lord  Hertford,  (1850)  13 
Jur.  632 ;  19  L.  J.  Q.  B.  526. 

(b)  Buyer  v.  Collins,  (1852)  7  Ex. 
639;  21  L.  J.  Ex.  225. 

(r)  Goodall  V.  Little,  (1851)  1  Sim. 
N.  S.  155  ;  20  L.  J.  Ch.  132  ;  Glyn  v. 
Cindjield,  (1851)  3  M.  &  G.  463  ;  and 
see  Jcnkyns  v.  Bushby,  (1806)  2  Eq. 
547;  35  L.J.  Ch.  820;  Rochefoucauld 
V.  Boustcad,  (1890)  65  L.  J.  Ch.  794. 

[d)  Gore  V.  Harris,  (1851)  15  Jur. 
1168  ;  21  L.  J.  Ch.  10 ;  S.  C,  as  Gore 
V.  BoKscr,  (1861)  5  De  G.  &  S.  30. 

(r)  Gartside  v.  Outram,  sup. ;  Follett 
V.  Jefferycs,  (1850)  1  Sim.  N.  S.  3  ; 
20  L.  J.  Ch.  65  ;  R.  v.  Cox,  (1884) 
14  Q.  B.  D.  163  ;  54  L.  J.  M.  C.  41  ; 
Re  Fostlethiadte,  (1887)  35  Ch.  D. 
722  ;  50  L.  J.  Ch.  1077  ;    Williams  v. 
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take  place  between  the  purcliaser  and  liis  solicitor  (as  sucli)    Chap.  XIV. 

with  reference  to  the  purchase  (,/'),  and  to  documents  belong-  

ing  to  the  purchaser  which  he  leaves  with  his  solicitor  (//)  : 
nor  does  the  privilege  cease  by  reason  of  the  professional 
adviser  acquiring  a  personal  interest  in  the  property  to  the 
title  of  which  the  confidential  communication  related  {h)  ;  or 
of  his  having  ceased  to  practise  (/). 

The  privilege  is  for  the  protection  of  the  client,  not  for  To  whom  the 
..  ..  ,  •      L      ^^  privilege 

the  benefit  of  the  solicitor  (A-) ;  and  it  is  good  as  against  all  extends. 

persons  claiming  adversely  to  the  client ;  but  not  as  between 

persons  claiming  under  him  (/)  :    it  does  not  cease  on  the 

death  of  the  client  {in). 

It  appears  that  even  the  purchaser  himself  will  not,  if  an  Nor  will 
action  be  brought  against  him,  be  bound  to  produce  letters  obli?,ed'to 
written,  or  cases  stated,  for  the  opinion  of  counsel,  either  by  produce  cases, 

'  '  ■■•  J  J    opmions,  &c. 

himself  or  his  solicitor,  with  a  view  either  to  that  suit  or 
even  to  a  suit  with  third  parties,  if  respecting  the  same 
matter  and  involving  the  same  question  to  which  such  letters 
and  cases  relate  ;  nor,  a  fortiori,  the  opinions  obtained  on 
such  letters  and  cases  (») ;  and  the  same  privilege  seems  to 


Qxelrada    Co.,    1895,    2    Ch.     751;  mere  purpose  of  identification ;  P/i^-^jt?* 

BuUivantx.  A.-G.for  Victoria,  1901,  x.  Frew,  (1854)  3  E.  &  B.  430;   23 

A.  C.  19G  ;  70  L.  J.  K.  B.  645.  L.  J.  Q.  B.  140. 

(/)  See  Chgett  v.  FhiUips,  (1842)  [h)   Chant  v.  Broini,  (1849)  7  Ha. 

2  Y.    &   C.    C.    C.  82  ;  Carpmael  v.  79. 

Fowls,     (1846)     1     Ph.     687,     692;  (i)  Calley   v.    Richards,    (1854)    19 

Herring  v.  Cloberij,  (1842)  1  Ph.  91  ;  Beav.  at  p.  404. 

II  L.   J.   N.   S.   Ch.    149;   Jones  v.  {k)  Anderson   t.    Bank   of   British 

Pugh,    (1842)    1   Ph.    96;    11   L.   J.  Columbia,  (1876)  2  Ch.  D.  644,  649; 

N.  S.  Ch.  323.     Generally  as  to  what  45  L.  J.  Ch.  449  ;  Froctor  v.  Smiles, 

is  within  the  scope  of  the  solicitor's  (1886)  55  L.  J.  Q.  B.  527,  528. 

business,  see  Bray,  373  et  scq.  (?)   Greslcy  v.  Mouslexj,  (1856)  2  K. 

(y)  Sug.   14th  ed.  785;  but  where  &  J.  288  ;  FusseUy.  Jackson,  (1851)  9 

land  was  recovered  in  ejectment,  the  Ha.  387. 

solicitor  of  the  defendant  was  held  {m)  BuUivant  x.  A.-G.  for  Victoria, 

bound  in  Equity  to  state  to  whom  he  1901,  A.  C.  196,  206  ;   70  L.  J.  K.  B. 

had  on  behalf  of  his  client  delivered  645  ;  Bray,  386. 

the  title  deeds  ;  Banner  v.  Jackson,  («)  Holmes  v.    Baddeley,    (1844)    1 

(1847)  1  De  G.  &  S.  472.      So,  at  Ph.  476  ;  14  L.  J.  Ch.  113  ;  and  see 

Law,  the  solicitor  of  a  mortgagee  has  earlier  cases  there  cited  ;    Brown  v. 

been  compelled  to  show  a  deed  for  the  Oakxhoff,     (1849)     12     Beav.     252; 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV 

Sect.  0. 


Effect  of 
notice. 


exist  iu  favour  of  cases  laid  before  counsel  and  letters  written 
to  a  solicitor  for  legal  advice  witli  reference  to  a  known 
defect  in  title,  though  not  with  any  view  to  threatened  litiga- 
tion (o)  :  but,  of  course,  an  opinion  which,  in  effect,  was  taken 
for  the  joint  benefit  of  the  party  seeking  and  the  party  re- 
fusing production  is  not  protected  (jj).  An  opinion  taken  by 
another  party  in  the  same  interest,  and  confidentially  com- 
municated to  the  purchaser,  the  latter  not  only  need  not 
produce,  but  is  actually  bound  to  conceal  (q). 

As  to  the  effect  of  notice  when  established :— As  a  general 
rule,  a  purchaser  with  notice,  is,  in  Equity,  "  bound  to  the 
same  extent,  and  in  the  same  manner  as  the  person  was  of 


Thompson  v.  Falk,  (1852)  1  Dr.  21  ; 
jrri(/ht  V.  Vernon,  (1853)  ib.  344; 
22  L.  J.  Ch.  447;  Jcnhjns  v.  Bushbij, 
(1866)  2  Eq.  547  ;  35  L.  J.  Ch.  820 ; 
Wheeler  v.  Le  Marchaut,  (1881)  17 
Ch.  D.  675,  682  ;  50  L.  J.  Ch.  793  ; 
CaJcraft  v.  Guest,  1898,  1  Q.  B.  759  ; 
67  L.  J.  Q.  B.  505  ;  Be  H.  V  . 
Strachan,  1895,  1  Ch.  439,  441. 

(o)  Pearse  v.  P.,  (1846)  1  De  G.  & 
S.  12;  16  L.  J.  Ch.  153  ;  Herring  v. 

Clohery,  (1842)  1  Ph.  91  ;  11  L.  J. 
N.  S.  Ch.  149  ;    Holmes  v.  Baddeley , 

(1844)  1  Ph.  476  ;  14  L.  J.  Ch.  113  ; 
Lord  Wahinejham  v.  GoodricJce,  (1844) 

3  Ha.  122  ;    Heece  v.  Tr>/e,  (1846)  9 

Beav.  316  ;  Penruddock  v.  Hammond, 

(1847)  11  Beav.  59,  61  ;    Hawkins  v. 

Gathercolc,  (1851)  1  Sim.  N.  S.  150  ; 

20  L.  J.  Ch.  303  ;    Manser  v.  Dix, 

(1855)    1    K.    &   J.    451  ;    Calhnj   v. 

Richards,     (1854)     19     Beav.     401  ; 

Manhy  v.  Bewicke,  (1856)  8  D.  M.  & 

a.  at  p.  476 ;  26  L.  J.  Ch.  20 ;  but  see 

Beadon   v.  King,   (1849)    17   Si.  34; 

Flight  V.  Eobinson,   (1844)    8   Beav. 

22  ;    13   L.  J.  Ch.   425  ;    3[inet  v. 

Morgan,  (1873)  8  Ch,  361  ;    42  L.  J. 

Ch.   627  ;    Bray,   368  ;    Calcraft  v. 

Guest,  sup.      As  to  cases  of  fraud, 

Bee  Addis  v.  Camjjbell,  (1839)  1  Beav. 

258;    8  L.  J.  N.  S.  Ch.  305;    Bass. 

ford\.  Blakesley,  (1842)  6  Beav.  131, 


and  cases  there  cited  ;  Kelly  v 
Jackson,  (1849)  13  Ir.  Eq.  R.  129 
Su-ift  V.  M'Tcrnan,  (1847)  ib.  119 
Follett  V.  Jefferyes,  (1850)  1  Sim 
N.  S.  1  ;  13  Jur.  972  ;  20  L.  J.  Ch 
65;  Eeynell  v.  Sprye,  (1846)  10  Beav 
51  ;  (1848)  11  Beav.  618;  16  L.  J 
Ch.  117;  Chadiiick  v.  C,  (1853)  16 
Jur.  1060  ;  22  L.  J.  Ch.  329 ; 
Williams  v.  Quebrada  Co.,  1895,  2 
Ch.  751  ;  65  L.  J.  Ch.  68.  The 
mere  connection  of  the  documents 
with  the  acts  impeached  by  the  bill 
is  no  ground  for  their  production ; 
see  Follett  v.  Jefferyes,  (1850)  13  Jur. 
972  ;  and  see  Russell  v.  Jackson, 
(1851)  9  Ha.  387  ;  Stainton  v.  Chad- 
u-ick,  (1851)  3  M.  &  G.  575.  As  to 
secondary  evidence  of  privileged 
documents,  see  Calcraft  v.  Guest, 
sup. 

[p]  Reynell  v.  Sjnye,  (1846)  10 
Beav.  51  ;  and  see  Warde  v.  W., 
(1851)  3  M.  &  G.  365,  a  case  of 
husband  and  wife ;  and  Tuguell  v. 
Hooper,  (1847)  10  Beav.  348;  16 
L.  J.  N.  S.  Ch.  171,  where  the 
solicitor  taking  the  opinion  was  a 
trustee  for  both  the  litigants ;  De- 
vayncs  v.  Robinson,  (1855)  20  Beav.  42. 
{q)  Fnthoirn  v.  Cobb,  (1852)  2  D. 
M.  &  G.  632  ;  Foe  v,  Guppy,  (1830) 
13  Beav.  457. 
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whom  he  purcliased"  (r)  ;  for  instance,  he  will  be  bound  by    ^^^^'^F^' 

a  trust,  or  incumbrance,  or  by  any  agreement  respecting  the  • 

estate,  of  which  he  has  notice,  and  which  would  have  bound 
the  estate  in  the  hands  of  the  vendor  (.s) . 

The  consideration  of  how  far  the  purchaser  is  bound  by  Notice  of 

notice  of  an  executory  or  executed  agreement,  which  is,  either  able  estates, 

wholly  or  in  part,  void  or  voidable,  gives  rise  to  questions  of  ^^^'^l^^faV 

greater  difficulty.  binding. 

Where  A.,  seised  in  fee,  in  consideration  of  his  son's  mar-  Purchaser 

1PP       TP  'ii  'I        i     from  tenant 

riage  settled  the  estate  on  himself  for  lite,  with  remainder  to  for  life  and 
his  son  for  life,  with  the  usual  limitatioiis  in  strict  settle-  ^^^'"i°id^* 
ment  on  his  son's  issue,  with  remainder  to  himself  (A.)  in  ^'l'^"fV^°  S'lve 

'  ^  ^  ^      '  effect  to 

fee ;  and  with  power  for  A.  to  lease,  and  with  his  son  to  sell  agreement  by 

.  ,       former  for 

the  estate  ;  and  A.  agreed  to  grant  a  lease  exceeding  the  grant  of 
power;  and  then  A.  and  his  son  sold  the  estate,  the  pur-  "J^*^".  ^J^^^„_ 
chaser,  who  had  notice  of  the  agreement,  was  compelled  to 
perform  it  at  the  suit  of  the  intended  lessee  {f).  Lord 
Eosslyn  thought  that  A.'s  agreement  bound  the  estate 
except  as  against  the  son  and  other  remaindermen  claiming 
under  the  settlement,  and  that  the  sale  took  the  estate  out 
of  the  settlement  and  left  it  undefeasibly  impressed  with  the 
agreement  (u).  Lord  Eedesdale  expressed  an  opinion  that 
the  pui'chaser,  except  to  the  extent  of  A.'s  life  estate  and 
remainder  in  fee,  ought  not  to  have  been  bound  {x).  Lord 
St.  Leonards  seems  to  have  considered  (//)  that  the  decision 
could  be  supported  on  the  ground  that  the  purchaser  was 
bound  to  indemnify  the  vendor  against  his  liability  to 
damages  under  the  contract ;  and  he  refers  to  a  case  (s) 
where  a  copyholder  having  granted  a  lease  renewable  with 

(r)  Sug.  14th    ed.  749  ;   T<f>/lor  v.  (»)  (1794)  2  Ves.  442. 

Stibbert,  (1794)  2  Ves.  437,  439.  {x)  See  Crofton  v.  Onmby,  (1806)  2 

,  ,    T.       77         T^         /lo^os    1   -c-    0  Sch.  &  L.  583,  599;  and  Harrissoii 

is)  DoweJl  V.  Bew,   (1842)   1  Y.  &  ,         >      L    „  ^^ 

n   n   n    -lAc,      i>            -nr  /      Mo«^^  V.  Dumian,    1812    2  D.  &  War.  295, 

C.  C.  C.  345  ;  Jiose  v.  Watson,  (1864)  ^        >  \         /                                ' 

lOH.  L.  C.  672;  33L.  J.  Ch.  385.         ^°*- 

{y)  Sug.  14th  ed.  751. 

{t)   Taylor  v.  Stibbert,  (1794)  2  Ves.  (s)  Zf'f/cin  v.  moin,  (1805)  11  Ves. 

437  ;  Steele  v.  Mitchell,  (1840)  2  D.  &       170  ;  and  see  KoJ:rs  v.  Gibbon,  (1856) 

Wal.  568,  596  ;  Sug.  Pow.  765.  3  Dr.  681. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV 
Sect.  5. 


Purchaser 
•who  buys 
expressly 
subject  to 
non-existent 
or  voidable 
interest, 
bound 
thereby. 


Where  sold 
subject  to 


the  lord's  licence,  and  tlie  lord  liaviog,  in  tlie  name  of  a 
trustee,  purchased  the  copyhold  interest  with  notice  of  the 
lease,  and  having  refused  to  renew,  a  bill  was  filed  by  the 
lessee  for  specific  performance,  and  Lord  Eldon  directed  a 
case  to  be  submitted  to  the  Common  Pleas  as  to  whether 
damages  could  be  recovered  by  the  lessee  upon  the  lessor's 
covenants,  and  upon  receiving  an  opinion  in  the  negative 
dismissed  the  bill.  This,  however,  can  scarcely  be  considered 
a  decision:  and  it  may  be  doubted  whether  the  vendor's 
right  to  an  indemnity  (supposing  it  to  exist)  can  give  to 
the  lessee  a  better  liold  vjwn  the  estate  than  he  originally 
possessed. 

It  has  been  held  that  a  purchaser  who  buys  expressly 
subject  to  a  partial  interest  which  has  no  existence  {a)  or  is 
voidable  {!>),  cannot  dispute  the  right  of  the  party  in  whose 
favour  the  reservation  is  made.  But  this  doctrine  only 
applies  to  cases  where  the  interest  created  is  of  such  a 
character  as  to  enable  the  person  entitled  to  it  to  obtain 
damages  if  he  be  disturbed  in  its  enjoyment  (f).  Thus, 
where  a  mortgage  to  A.  falsely  recited  an  equitable  charge 
in  favour  of  B.,  and  such  charge  was  subsequently  created  by 
the  owner  of  the  equity  of  redemption,  it  was  held  that  A. 
must  stand  as  first  incumbrancer  {d)  :  so,  where  a  mortgage 
was  given  by  A.  and  B.  as  his  surety,  to  secure  C.  against 
the  payment  of  a  sum  of  money  which  the  deed  represented 
him  to  be  liable  to  pay  to  D.  as  surety  for  A.  and  B.,  or  one 
of  them,  and  C,  though  morally  bound,  was  in  fact  under  no 
legal  obligation  to  repay  D.,  it  was  held  that  B.  was  not 
liable  under  the  mortgage  for  the  debt  due  to  D.  {e). 

It  has  even  been  held  iu  Ireland  (./')  that  where  an  estate 


[a)  Trciii/man's  case,  cited  in  Jf'al- 
ton  V.  Earl  of  Stanford,  (1692)  2 
Vcm.  279  ;  but  the  rule  seems  to  bo 
otherwise  at  Law,  see  JJoo  v.  Archer, 
(1796)  1  B.  &  P.  531 ;  see  also  Mer- 
cantile, ^-c.  Co.  V.  Itiver  I'late  Co., 
1894,  1  Ch.  578  ;  63  L.  J.  Ch.  S60. 

{h)  See  XciWs  case,  (1828)  cited  1 


MoU.  at  p.  453. 

(c)  Smith    V.     Widlalc,    (1877)    3 
C.  P.  D.  10,  17  ;  47  L.  J.  Q.  B.  282. 

[d)  Frazer  v.  Jones,  (1840)  5   Ha. 
475;  affd.  (1848)  12  Jur.  443. 

(r)  Lalccv.  Jiriitioi,  (185G)  8  D.  M. 
.<c  G.  440 ;  25  L.  J.  Ch.  842. 

(/)  Magnire  v.  Armstrong,   (1814) 
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is  sold,  subject  to  void  or  voidable  leases,  the  vendor  may  set   Chap.  XIV. 

them  aside  for  his  own  benefit,  upon  securing  to  the  pm-chaser  -^tt^ 

the  paj-ment  of  the  rents  and  performance  of  the  covenants  :  leases, 
but  tlie  point  is  treated  as  doubtful  by  Lord  St.  Leonards  (r/)  ; 
though  he  judicially  admits  that  "  if  a  man  buys  an  estate    . 
subject  to  an  incumbrance,  and  it  turns  out  that  it  is  not  a 
valid  incumbrance,  yet  he  may  so  buy  it  as  not  to  leave  him 
the  power  to  impeach  it  "  (//). 

In  the  case  last  referred  to  (/) ,  where  the  vendors  attempted  Remarks  on 
to  set  aside  leases  for  their  own  benefit  without  the  consent  Armstrong. 
of  the  purchaser  of  the  reversion,  Sugden,  C,  held  that  they 
had  no  such  equity,  and  could  not  impeach  the  leases,  unless 
they  could  also  impeach  the  sale  of  the  reversion  {k).  This 
decision  was  reversed  by  Plunket,  C. :  he  considered  Magu'we 
V.  Armstrong  an  authority,  and  as  founded  on  the  clearest 
principles  of  common  sense.  He,  however,  went  on  to 
observe  (/),  that  "  the  purchaser  had  a  right  to  be  secured  in 
his  rents  by  proper  covenants  in  any  new  leases ;  this  was 
done  in  Magiiirc  v.  Armstrong :  "  thus  admitting  the  right 
of  the  purchaser  to  have  as  good  a  secmity  as  he  had  under 
the  original  leases ; — and  not  adverting  to  the  impossibility 
of  determining  the  relative  values  of  covenants  by  the  lessees 
and  covenants  by  the  vendors  (;;?).  Now  Maguire  v.  Arm- 
strong seems  to  be  no  authority  for  disregarding  this  differ- 

2  B.  &  B.  538,  548  ;  and  see  Blake-  539  ;  56  L.  J.  Ch.  889  ;  Sutherland 

netj  V.  Bagott,  (1829)  3  Bl.  N.  S.  at  {Dowager  Dtiehess  of)  v.    Sutherland 

pp.  248,  257.  {Duke  of),  1893,  3  Ch.  169,  194 ;  62 

((/)  Sug.  14th  ed.  752.  L.  J.  Ch.   946,  as  to  the  scope  of 

(A)  L.  &  G.  temp.  S.  215,  216  ;  the  Statute. 
Wood    V.    Marquis    of   Londo>iderrij,  {I)  L.  &  G.  temp.  P.  196. 

(1847)  10  Beav.  465  ;   16  L.  J.  Ch.  {m)  "  I  apprehend  that  this  Court 

460.  can  never  enter   into   the   question 

(i)  Muskerrij  v.    Ch'mnery,    (1835)  whether  the   covenant  -which   binds 

L.  &  G.  temp.  S.  185  ;   7  C.  &  F.  1 ;  the    assets    of     the    executors    and 

1  H.  L.  C.  576.  trustees  of    W.   P.  is  or  is  not  an 

{k)  L.  k  G.  temp.  S.  219.     See,  as  equivalent  for  the  original  covenant 

to  the  confirmation  of  voidable  leases,  by  W.    P.,"   per  V.-C.    Shadwell, 

the    Leases  Acts,    1849   and   1850 ;  (1848)  16  Si.  320  ;  and  see  Ridguay 

Hallett  to  Martin,   (1883)   24  Ch.  D.  v.  Gray,  (1849)  1  M.  &  G.  109  ;  Fare- 

624;  52  L.  J.  Ch.   804;  Gas  Light  brother  v.   Gibson,  (1857)  1  D.  &  J. 

Co.  V.  Tome,  (1887)  35  Ch.   D.  519.  602. 
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enee  ;  for  the  Court  there  appears  {ii)  to  have  recognized  the 
purchaser's  right  to  have  as  good  a  security  as  he  before  had 
for  the  rents  and  covenants,  and  to  have  founded  its  decision 
upon  the  assumption  (which  seems  to  have  been  acquiesced 
in  by  the  pLaintiff)  that,  in  the  particular  case  before  the 
Court,  the  covenants  of  the  defendant  might  be  considered 
equivalent  to  the  covenants  of  the  lessees.  An  appeal  to  the 
Lords  from  Lord  Plunket's  decision  went  off  upon  another 
point  (o). 

But  it  seems  clear,  on  principle,  that  if  a  vendor  possess 
any  such  right,  the  substituted  security  for  the  rent  and 
covenants  should  be  given  to  the  purchaser  before  the  com- 
mencement of  litigation  against  the  tenants ;  and  should  be 
binding  whatever  may  be  its  result :  for,  "  the  very  litigation 
might  unsettle  and  ruin  the  tenant  and  after  all  prove 
unsuccessful "  (jj). 

"  Where  the  consent  of  a  person  is  essential  to  the  validity 
of  a  lease  agreed  to  be  granted,  and  he  himself  purchases  the 
inheritance  with  full  notice,  yet  he  will  not  be  bound  by 
it "  (q)  :  but  where  land  subject  to  a  lease  of  a  way-leave  at 
a  reserved  rent  determinable  by  the  lessee,  was  sold  apart 
from  the  rent,  and  the  purchaser  of  the  land  agreed  with  the 
lessee  to  determine  the  lease,  and  entered  into  a  different 
one,  in  order  to  defeat  the  right  of  the  purchaser  of  the  rent, 
the  latter  was  held  entitled  to  have  it  made  good  out  of  the 
new  contract  (r).  So,  a  purchaser  buying  a  lease,  with  notice 
of  a  charge  upon  it,  cannot  in  Equity,  as  against  the  incum- 
brancer, merge  the  lease  in  the  reversion  (s) . 

Purchaser  of        Where  a  person,  having  mortgaged  in  fee,  demised  the 
mortgage,        property  without  the  concurrence  of  the  mortgagee,  it  was 


PurcLasci', 
when  able  lo 
avoid  lease. 


(«)   See     Magiiire    v.    Annhtrong, 
(1814)  2  B.  &  B.  538,  548. 

(o)  Shcchy   v.    Muslrrry,    (1837)  7 

c.  &r.  1. 

(p)  L.  &  G.  temp.  S.  218. 


Luflcin  V.  Ntmn,  (ISOo)  11  Ves.  170. 

(>■)  Wood  V.  Marquis  of  Loudon- 
derrij,  (1847)  10  Beav.  465  ;  IG  L.  J. 
Ch.  460. 

(«)  Haig  V.  Iloman,  (1830)  4  Bl. 
N.  S.  380;  Rutlcdge  v.  i?.,  (1828)  2 


(jr)    Sug.     11th    cd.    751,    citing       ib.  352. 


ADVERSE  EIGHTS  OF  THIRD  PARTIES.  ^^^ 

held  that  a  purchaser  of  the  fee-simple,  who  by  one  deed   ^^^P^^^g^^^' 

took  a  conveyance  of  the  legal  estate  from  the  mortgagee,  ^^^^  ^^^^  ^^ 

and  of   the  equity  of  redemption   from   the   representative  dispute  void- 

of  the   mortgagor,  was   not   estopped   at   Law,  though  he 

received  rent  from  the  tenant ;  but  might  eject  him  after  the 

expiration  of  the  usual  notice  to  quit  (/)  :  he  would,  however, 

have  been  estopped,  if  the  mortgagor  had  got  in  the  legal 

estate  prior  to  the  conveyance,  and  the  want  of  title  had  not 

appeared  on  the   face   of  the  lease  (?0-     And,   in   a  later 

case,   where   a   mortgagor    in    possession    granted   a  lease, 

which  did  not  disclose  the   fact   of  the  mortgage,  or  that 

the  legal  estate  was  outstanding  in  a  trustee  for  the  mort- 

gas-or:     and   subsequently,   by   apt    words    of    conveyance,  Assignee  of 

Ob)  ^  I'll  lii  iP  reversion  on 

granted  the  reversion  by  a  deed  which  showed  the  want  oi  voidable  lease 

legal  title,  it  was  held  that  the  assignee  had  the  reversion  by  estoppel. "'' 

estoppel,  and  could  sue  the  lessee  on  covenants  running  ^vith 

the  land  (w)  ;  and,  conversely,  the  assignee  of  the  equity  of 

redemption  is  liable  to  the  lessee  on  the  lessor's  covenants  (?/) . 

It  was  treated  by  the  Court  as  well  established,  that  where  a 

lessor  without  any  legal  estate  or  title,  demises  to  another, 

the  parties  themselves    are    estopped    from    disputing    the 

validity  of  the  lease  on  that  ground ;  and  it  is  immaterial 

that  it  appears  on  the  face  of  the  deed  that  the  lessor  has 

only  an  equitable  title  (s).    If  the  lessor  subsequently  acquires 

a  title,  the  lease  and  reversion  then  take  effect  in  interest, 

and  not  by  estoppel ;  and  an  action  will  lie,  either  way,  for 

breach  of  the  covenants  in  the  lease.     And  the  Court  also 

laid  down  the  doctrine  that  the  assignee  of  a  lessor,  who  has 

no  estate  in  the  land,  has  the  reversion  by  estoppel  as  against 

the  lessee  {a) . 

On  a  demise  of  an  estate  in  mortgage,  the  lessees'  covenants  Where  a 

o   o  7  leasing  power 

(0   Doe   V.    Thompson,     (1847)     9  L.  J.  Ch.  138. 

Q.  B.  1037.  (•»')  Cuthbertson  v.  Irving,  sup. 

(m)  See  Rigid  v.  BuchieU,  (1831)  2  (y)  Hartcup  v.   Bell,    (1883)  C.  & 

B.  &Ad.  278;  9L.  J.  (O.S.)K.  B.  E.  19. 

304  ;    Cuthbertson    v.   Irving,    (1859)  {z)  Morton  v.  Woods,  (1869)  L.  R. 

4  H.  &  N.  742  ;  6  ib.  133  ;  28  L.  J.  4  Q.  B.  293  ;  38  L.  J.  Q.  B.  81. 

Ex.  306  ;  29  ib.  485  ;  Onward  Bldg.  {a)  See  cases  cited  in    Cuthbertson 

Soc.  V.  Siiiifhson,  1893,  1  Ch.  1  :  62  v.  Irving,  sup. 
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is  reserved  to 
the  mort- 
gagor. 


are  visually  entered  into  vnth  the  mortgagees,  in  order  that 
they  may  run  with  the  reversion  at  law :  and  where  a  leasing 
power  is  expressly  reserved  to  the  mortgagor,  it  is  generally 
made  a  condition  of  its  exercise,  that  the  appointee  shall 
covenant  with  the  mortgagees  by  name,  and  that  the  right 
of  re-entry  shall  be  limited  to  them.  But  it  seems  the 
sounder  view  that,  where  the  lease  operates  under  a  power, 
the  benefit  of  the  covenants  devolves  with  the  legal  reversion, 
whether  the  reversioners  at  Law  be  named  as  covenantees  or 
noi{h).  In  eases  coming  within  the  Conveyancing  Act, 
1881  (c),  it  is  now  beyond  question  that  the  benefit  of  the 
covenants  does  devolve  with  the  reversion  both  legal  and 
equitable  {d). 


Notice  of 
fraudulent 
conveyances, 
&c.,  imma- 
terial. 


Notice  of  a  conveyance  which  comes  within  the  provisions 
of  the  27  Eliz.  c.  4(^),  as  being  made  for  the  purpose  of 
defrauding  pm'chasers,  or  as  reserving  a  power  of  revocation 
to  the  grantor  (/'),  is  immaterial;  and  the  purchaser's  title 
will  be  good  at  Law  and  in  Equity  (g)  :  and  the  volunteers 
have  no  claim  against  the  purchase-money  paid  to  the 
settlor  {//) .  And  though  the  contract  cannot  be  specifically 
enforced  by  the  settlor  against  a  proposed  purchaser,  on  the 
ground  that  Equity  will  not  assist  him  to  defeat  his  own  act 
in  making  the  settlement  (/),  yet  it  may  be  enforced  by  the 
pui'chaser  against  the  settlor,  or,  if  he  die  before  completion, 


(i)  See  and  consider  Grecnauay  v. 
Hmt,  (1854)  14  C.  B.  340;  23  L.  J. 
C.  P.  115.  Since  the  Real  Property 
Act,  1845,  s.  5,  a  person  not  named 
as  party  to  a  deed  may  take  the 
benefit  of  a  covenant  or  condition 
respecting  hereditaments. 

{c)  S.  18  ;  and  see  s.  10. 

[d)  Municipal  Permanent  Bldg.  Soe. 
V.  Smith,  (1888)  22  Q.  B.  D.  70  ;  58 
L.  J.  Q.  B.  61 ;  ini.son  v.  Qitcoi's 
CM),  1891,  3  Ch.  522  ;  60  L.  J.  Ch. 
698  ;  generally,  see  Coote  on  Mort- 
gages, 7th  ed.  705  et  seq. 

{c)  See  30  Eliz.  c.  18,  s.  31. 


(/)  See  s.  5. 

[rj)  Gooch's  case,  (1590)  5  Co.  60  ; 
Erclyn  v.  Templar,  (1787)  2  Br.  C.  C. 
148;  Buckle  v.  Mitchell,  (1812)  18 
Vea.  100. 

(A)  Baking  v.  Whimper,  (1859)  26 
Beav.  568. 

(i)  Smith  V.  Garland,  (1817)  2  Mer. 
123  ;  Johnson  v.  Legard,  (1822)  T.  & 
R.  281  ;  Clarke  v.  Willott,  (1872) 
L.  R.  7  Ex.  313  ;  41  L.  J.  Ex.  197; 
Re  Briggs  and  Spicer,  1891,  2  Ch. 
127,  134;  60  L.J.  Ch.  514,  a  case 
relating  to  s.  47  of  the  Bkcy.  Act, 
1883,  and  .subsequently  overruled, 
see  inf.  p.  1033. 
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against  the  volunteers  (A-).     Where  a  mortgagee  of  property   ^^^l^^^^' 

previously  subjected  to  a  voluntary  settlement  by  the  mort ■ 

gagor,  subsequently  obtains  from  the  mortgagor  another 
security,  the  statute  of  Elizabeth  does  not  enable  him  to 
consolidate  as  against  the  volunteers  (/).  This  ease  affords 
an  example  of  the  tendency  of  modern  decisions  to  confine  the 
doctrine  of  consolidation  within  the  narrowest  possible  limits. 
It  has  also  been  decided  that  the  volunteers  are  entitled  to 
marshal  the  mortgagees  of  the  estate  under  a  subsequent 
mortgage  so  as  to  have  the  mortgage  discharged  as  far  as 
possible  out  of  the  unsettled  estate  (ui).  By  the  Voluntary  Effect  of 
Conveyances  Act,  1893,  a  voluntary  conveyance,  whether  ConveySes 
made  before  or  after  the  passing  of  the  Act,  if  made  in  good  ^-T^^ij^.^^'  °^ 
faith  without  fraudulent  intent,  is  not  to  be  deemed  fraudu- 
lent within  27  Eliz.  e.  4,  by  reason  of  any  subsequent 
purchase  for  value  (ii)  :  the  Act  does  not  apply  to  dispositions 
to  a  purchaser  for  value  before  the  passing  of  the  Act,  i.e., 
before  the  29th  June,  1893  (o). 

A  legal  mortgagee  is,  of  course,  a  purchaser  2J>'0  tanto  (p)  :  Who  are 
so,  also,  is  an  equitable  mortgagee  by  deposit,  with  memo-  wu'hin  thT 
randum  of  agreement  for  a  legal  mortgage  (</)  :  but  a  mort-  -'  ^^^^-  ^-  *• 
gage  made  seven  years  after  the  advance  which  it  purported 
to  secure,  in  pursuance  of  no  agreement  to  that  effect,  and 
without   any  pressure   from    the   lender,  was  held  void  as 
against  a  subsequent  mortgagee  for  value  (r) .     A  lessee  at 
rack-rent  (.s)  is  within  the  Statute,  but  not  a  lessee  without 
fine  or  rent  {t)  :  so,  also,  a  piu-chaser  under  an  ante-nuptial 

[k)  BiiclileY.  Mitchell,  siq). ;  Eosher  (q)  Lister  v.    Turner,  (1846)  5  Ha. 

V.  WilUams,   (1875)  20  Eq.  210;   44  281;  \b'L.3.Ch..2,&%;  Edex.Enowles, 

L.  J.  Ch.  419.  (1843)  2  Y.  &  C.  C.  C.  172  ;  but  the 

{I)  Re  Walhamptou  Est.,  (1884)  26  deeds  maybe  recovered  at  law,  Eer- 

Ch.  D.  391  ;  53  L.  J.  Ch.  1000.  rison  v.  Dorrieii,   (1832)  9  Bing.  76  ; 

()«)  Hales  V.  Cox,  (1863)  32  Beav.  1  L.  J.  C.  P.  166. 

118;  Mallot  v.    Wilson,   1903,  2  Ch.  {r)  Cracknall  v.   Janson,   (1879)   11 

494  ;  72  L.  J.  Ch.  664.  Ch.  D.  1  ;  48  L.  J.  Ch.  168. 

in)  S.  2.  is)    Goodright    v.    3Ioses,    (1775)    2 

(o)  S.  3.  W.  Bl.  1019 ;  and  see  this  case  dis- 

\p)  Doe  V.  Webber,  (1834)  1  A.  &  E.  cussed,  (1877)  6  Ch.  D.  90. 

733  ;  3  L.  J.  K.  B.  208  ;  C/iff;?OTaw  V.  it)    Upton    v.    Basset,   (1595)    Cro. 

Emery,  (1774)  Cowp.  279  ;  Eolplnn  v.  Eliz.  445,  and  cited  in  Ihvyne's  case, 

^2/^w«''^,  (1870)  L.R. 4 H.L.  486,499.  1  Sm.  L.  C.  11th  ed.  at  p.  8. 
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fraudulent 
Avithin  the 

Statute. 


settlement  {n)  ;  or  one  wlio,  in  consideration  of  the  convey- 
ance, waived  a  disputed  right  {.<■)  :  and,  in  one  case,  a  person 
claiming  for  value  under  a  general  assurance  of  "all  the 
estate"  of  the  conveying  party,  was  held  to  be  within  the 
Act  (//).  But  a  registered  judgment  creditor  is  not  a  pur- 
chaser within  the  meaning  of  the  Statute  (s) . 

Under  the  27  Eliz.  c.  4,  apart  from  the  Voluntary  Convey- 
ances Act,  1893,  a  mere  voluntary  conveyance  (unless, 
perhaps,  it  be  in  favour  of  a  charity  {a)  )  is  fraudulent,  even 
though  made  by  the  dii-ection  of  the  Court  (b)  :  e.g.,  a  con- 
veyance in  trust  to  sell,  and  to  pay  creditors  who  are  not 
parties  to  the  arrangement  (c)  ;  or  a  post-nuptial  settlement 


(«)  DoKfflassey.  JFaad,  (]6o9)  1  Ch. 
Ca.  99  ;  but  not,  of  course,  where  it 
is  post-nuptial. 

(.»■)  JlillY.  Bishop  of  E.veter,  (1809) 
2  Taun.  69. 

(y)  Barton  v.  Van  JIei/t?tu>/sen, (ISb^) 
11  Ha.  126. 

(i)  Evans  v.  E.,  (1852)  2  Ir.  Ch.  R. 
242  ;  Bcavan  v.  Lord  Oxford,  (1856)  6 
D.  M.  &  G.  507  ;  25  L.  J.  Ch.  299  ; 
and  see  cases  there  cited,  and  judg- 
ment; and  Dolphin  v.  Ayhvard,  (1870) 
L.  E.  4  H.  L.  486. 

{a)  As  to  whether  there  is  any  ex- 
ception in  favour  of  a  charity,  see 
inf.  p.  1019. 

{Jj)  Martin  v.  M.,  (1831)  2  R.  & 
M.  507 ;  and  there  is  no  exception  in 
favour  of  the  Crown,  semble ;  see 
Cholmky's  case,  (1597)  2  Co.  60  ; 
Magdalen  College  case,  (1616)  11  ib. 
66  b. 

(c)  Leech  v.  L.,  (1675)  1  Ch.  Ca. 
249;  Wallicyn  v.  Coutts,  (1815)  3 
Mer.  707;  Acton  v.  JJ'oodgate,  (1833) 
2  M.  &  K.  492  ;  Garrard  v.  Lord 
Lauderdale,  (1830)  3  Si.  1  ;  (1831)  2 
R.  &  M.  451  ;  Wilding  v.  Richards, 
(1845)  1  Coll.  655  ;  Smith  v.  Keating, 
(1848)  6  C.  B.  136 ;  Simmonds  v. 
Falks,  (1845)  2  J.  &  L.  489;  Mac- 
kinnon  v.    Stcuarf,  (1850)  1  Si.  N,  S. 


76,  89  ;  20  L.  J.  Ch.  49 ;   Grijith  v. 
Eicketts,    (1849)    7  Ha.    at   p.    307 
Smith   V.  Surst,  (1852)  10  Ha.  30 
Godfrey  v.  Poole,  (1888)  13  A.  C.  497 
57  L.  J.  P.  C.  78  :  on  the  subject  of 
such  deeds,  see  inf.  p.  929  ;  but  see 
Langton  v.    Tracy,   (1670)  2   Ch.  R. 
30,  and  Sug.  14th  ed.  713  ;  La  Totiche 
V.  Earl  of  Lucan,  (1840)   7  C.   &  F. 
772  ;     Field    v.    Lord    Donoiighmore, 
(1841)  1  D.  &  War.  227  ;    Siggers  v. 
Evans,  (1855)  5  E.  &  B.  367  ;   Glcgg  v. 
Rees,  (1871)  7  Ch.  71  ;    41  L.  J.  Ch. 
243.    See  the  judgments  in  Synnot  v. 
Simpson,    (1854)   5   H.    L.    C.    121  ; 
Friestlcy  v.  Ellis,  1897,  1  Ch.  489  ; 
66   L.   J.    Ch.    240.      In   Rosher  v. 
Williams,  (1875)  20  Eq.  210 ;  44  L.  J. 
Ch.   419,     Malins,    V.-C,    decided 
that  a  conveyance  in  consideration 
of  a  covenant  by  the  grantee  to  build 
on  the  property,  for  breach  of  which 
there  was  no  other  remedy  than  a 
right  to  recover  merely  nominal  da- 
mages,  was    voluntary  within    the 
meaning  of  the  Statute.    Unless  this 
dccifiiou  can  bo  supported  as  distin- 
gui.4iablc  from  Price  v.  Jenkins,  (1 877) 
5  Ch.  D.  619  ;    46  L.  J.  Ch.  805,  it 
is  scarcely  consistent  with  the  rule 
that  adequacy  of  consideration  will 
not  be  inquired  into. 
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Upon  the  settlor's  wife,  Imsbaud,  or  family  {d),  unless  made  in   Chap.  XIV. 

pursuance  of  an  ante-nuptial  agreement  {c) ,  and  of  which  there  

is  a  note  or  memorandum  in  writing  sufficient  to  satisfy  the 
Statute  of  Frauds  (/),  or  in  pursuance  of  a  further  portion  (g), 
or  of  an  agreement  to  pay  a  further  portion  which  is  after- 
wards paid  {/i),  or  (on  a  settlement  of  the  husband's  estate) 
of  the  wife  relinciuishing  her  interests  under  an  existing 
settlement  (/),  or  her  jointure  or  dower  (k)  (if  married  before 
the  Dower  Act  came  into  operation)  ;  or  of  her  mortgaging 
her  separate  estate  (/),  or  property  over  which  she  has  a  joint 
power  of  appointment  (m),  to  pay  his  debts  ;  or  (on  a  settle- 
ment of  the  wife's  estate)  of  the  husband's  relinquishing  his 
estate  injure  )iiarUi{n).  The  true  test  of  the  validity  of  all 
such  transactions  is  whether  there  was  a  bond  fide  bargain  by 
which  the  respective  rights  of  husband  and  wife  were 
altered  (o)  ;  "  if  husband  and  wife,  each  of  them  having 
interests,  no  matter  how  much,  or  of  what  degree,  or  of  what 
quality,  come  to  an  agreement  which  is  afterwards  embodied 
in  a  settlement,  that  is  a  bargain  between  husband  and  wife, 

{d)  Evelyn  v.  Templar,  (1787)  2  Br.  (1751)  2  Ves.  sen.  at  p.  308. 

C.  C.  148  ;    Doe  v.  Roe,  (1838)  6  Sc.  (A)  Broxcn  v.  Jones,  sup. 

525  ;    Currie    v.   Mnd,   (1835)   1  M.  (i)  Sail   v.   Burnford,    (1700)   Ch. 

&  C.  17  ;    5  L.  J.  N.  S.  Ch.  169  ;    a  Free.  113  ;  FarJcer  v.    Carter,   (1844) 

case  of  copyhold  settled  by  a  married  4  Ha.  at  p.  409  ;  Harmnn  v.  Richards, 

■woman  during  coverture.     See,  too,  (1852)  10  Ha.  81 ;  22  L.  J.  Ch.  1066  ; 

as  to  copyholds  being  within  the  Act,  and  see  CkrJc  v.  Xettleship,  (1676)  2 

Boe  V.  Bottriell,  (1833)  5  B.  &  Ad.  Lev.  148. 

131 ;  2  L.  J.  N.  S.  K.  B.  158.  [Ic)  See  Sug.  14th  ed.  718. 

{e)  Griffin  v.  Stanhope,  (1618)  Cro.  (/)  Carter  v.  Bind,  (1853)  22  L.  T. 

Jac.  454;  Randall  v.  Morgan,  inf.;  (O.  S.)  116. 

Ex  p.  Hall,  (1812)  1  V.  &  B.   112;  (w)    Whitbread  v.   Smith,  (1854)   3 

see  Battersbee  v.  Farrinrjton,  (1818)   1  D.  M.  &  G.727,740;  23L.  J.  Ch.  611. 

Sw.  106.  («)  Mcwison    v.    Negus,    (1853)    16 

(/)  See  Randall  v.  Morgan,  (1806)  Beav.  594  ;  22  L.  J.  Ch.  655. 

12  Ves.  at  p.  74  ;  Boe  v.  Roive,  (1838)  (o)  Teasdale  v.  Braithivaite,  (1876) 

4  Bing.  N.  C.  737  ;  Re Rollaud,  1902,  4  Ch.  D.  85;   (1877)   5  ib.  630;   46 

2  Ch.  360;   71  L.  J.  Ch.   518  ;  and  L.  J.  Ch.  725  ;  Re  Foster  and  Bister, 

judgments  of  L.  JJ.  in  that  case  ;  (1877)   6  Ch.    D.  87  ;  46  L.  J.  Ch. 

and  see   Caton  v.  C,  (1867)  L.  R.  2  480;    Schreiber  v.  Binkel,  (1886)   54 

H.  L.  127  ;  36  L.  J.  Ch.   886  ;  and  L.  T.  911  ;  54  L.  J.  Ch.  241 ;  Bynch 

see  inf.  p.  1040  et  seq.  v.  B.,  (1879)  4  L.  R.  Ir.   210  ;   Re 

(g)  Brown  v.  Jones,  (1744)   1   Atk.  BeWs  Est.,  (1883)   11  L.  R.  Ir.  512; 

at    p.    190  ;    Stilemau    v.    Ashdotvn,  and  see  Green  v.  Faterson,  (1886)  32 

(1742)  2  ib.  ill  ;  Ramsden  v.  Hylton,  Ch.  D.  95. 
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which  is  not  a  transaction  without  valuable  consideration  "  (;j). 
If  a  stranger  concui^,  and  provide  for  payment  of  the  settlor's 
debts,  he  will  be  considered  to  have  purchased  the  benefit  of 
the  settlement  for  the  settlor's  family  (q)  ;  and,  in  separation 
deeds,  the  covenant  usually  entered  into  by  the  trustees  to 
indemnify  the  husband  against  the  wife's  debts,  will  as 
against  creditors  (/•),  and  also,  it  is  conceived,  as  against  sub- 
sequent purchasers,  support  any  further  settlement  he  may 
make  upon  her. 

SmaU  Where  the  owner  of   a  valuable   eciuity   of  redemption, 

rnTidemtion  Settled  it  upon  his  wife  and  children  at  the  request  of  a  near 
may  support  ^.g^j^^iy^,  ^nd  in  consideration  of  a  small  advance  by  way  of 
loan,  upon  the  secimty  of  his  promissory  note,  to  enable  him 
to  pay  off  the  arrears  of  interest  on  the  mortgage  debt ;  the 
settlement  was  upheld  as  against  a  subsequent  mortgagee 
from  the  settlor,  notwithstanding  the  inadequacy  of  the  con- 
sideration which  was  not  even  mentioned  in  the  deed  (s). 

So,  where  Imsband  and  wife,  jointly  seised  in  fee,  mort- 
gaged the  estate,  limiting  the  equity  of  redemption  to  such 
uses  as  they  or  the  survivor  should  appoint,  and  tlio  property 
was  reeonveyed  by  their  appointment  to  the  use  of  the  wife 
for  life,  with  remainder  to  the  use  of  the  husband  for  life, 
with  remainder  to  uses  in  favour  of  their  issue,  it  was  held 
that  her  concurrence  in  the  settlement  made  by  the  recon- 
veyance, was  a  sufficient  consideration  to  support  it  against  a 
subsequent  purchaser  for  value  from  the  husband  (f). 


(p)  Per  V.-C.  B.  in  Teasdale  v. 
Braitlnvaitr,  (1876)  4  Ch.  D.  at 
p.  90  ;  and  see  5  Ch.  D.  631  ;  46 
L.  J.  Ch.  725. 

(g)  Ford\.  Stuart,  (1852)  15  Beav. 
493  ;  21  L.  J.  Ch.  514 ;  and  see 
Townend  v.  Taker,  (1866)  1  Ch.  446  ; 
35  L.  J.  Ch.  608  ;  and  sec  liaypoole 
V.  Collins,  (1871)  6  Ch.  228;  40 
L.  J.  Ch.  289. 

(r)  Stephens  \.  Olive,  (1786)  2  Br. 
C.  C,  90;   TJ'orrallv.  Jacob,  (1817)  3 


Mer.  25G  ;  but  the  introduction  of 
such  a  covenant  is  not,  as  has  been 
often  supposed,  essential ;  but  any 
other  good  consideration  -will  be 
equally  effective :  see  Frampton  v. 
F.,  (1841)  4  Beav.  at  p.  291 ;  Wilson 
V.  W.,  (1845)  14  Si.  405  ;  (1848)  1 
H.  L.  C.  538 ;  (1854)  5  H.  L.  C.  40. 

(s)  Baynpoole  v.  Collins,  (1871)  6 
Ch.  228  ;  40  L.  J.  Ch.  289. 

{t)  Atkinson  v.  Smith,  (1858)  3  D. 
■k-  J.  186  ;  28  L.  J.  Ch.  2. 
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The  qucoitum  of  consideration  is  in  these  cases  immaterial,    Chap.  XIV. 

^  ^  beet.  5. 

and  on  this  ground  it  has  been  held  that  the  assignment  of  - — -, 

"  Assisrnment 


"  ....       Assignment 

leaseholds,  to  which  a  liability,  however  trivial,  attaches,  is  in  of  leaseholds, 
itself  a  valuable  consideration,  so  as  to  prevent  the  transaction  j^-^gif  valuable 
being  voluntary  within  the  Statute  {u) .  This  principle  has  in  consideration, 
this  country  been  generally  confined  to  cases  coming  under 
the  27  Eliz.  (.^•)  ;  but  it  is  not,  it  seems,  necessarily  confined 
to  such  cases  (//)  :  and  in  Ireland  it  seems  settled,  that  in  all 
cases  the  question  whether  an  assignment  of  leaseholds  is  for 
value  depends  on  the  precise  circumstances  of  each  particular 
case  (s).  "  The  question  in  each  case  is  whether  the  assign- 
ment was  a  bargain  or  a  gift.  The  existence  of  onerous  lia- 
bilities from  which  the  assignee  covenants  to  indemnify  the 
assignor  may  give  the  transaction  of  transfer  the  character  of 
a  bargain  for  good  and  valuable  consideration  ;  on  the  other 
hand,  the  gift  of  a  valuable  interest  in  lands  is  not  less  a 
gift  because  the  property  so  given  carries  with  it  certain 
obligations"  («).  Thus,  where  an  assignment  was  made  to 
trustees,  by  way  of  settlement,  of  renewable  leaseholds  upon 
trust  out  of  the  yearly  profits  to  pay  the  yearly  rent, 
and  then,  upon  further  trusts,  it  was  held  that  the  settlement 
was  voluntary  and  void  as  against  a  subsequent  purchaser  for 
value  from  the  settlor  (h)  ;  so,  too,  an  assignment  of  lease- 
holds held  for  an  unexpired  residue  of  twenty-five  years 
subject  to  a  yearly  rent  of  30s.,  the  consideration  being 
expressed  to  be  natural  love  and  affection  and  a  nominal 
sum  {() . 

{,()  Price  V.  JenUns,   (1877)  5  Ch.  Lulham,  (1884)  32  W.  E,.   1013  ;  53 

D.  619 ;  46  L.  J.   Ch.  805  ;  Harris  L.  J.  Ch.  928  ;  affirmed  53  L.  T.  9  ; 

V.  Tubb,   (1889)   42  Ch.  D.  79;    58  ^ee  EanccY.  Earduig,  {\^?>d,)20  Q..'B. 

L.   J.    Ch.    434,  in  which  case  the  D.  732. 

consideration  was  natural  love  and  (y)  See  Harris  r.  Tubb,  sup.,  juAg- 

affection.  ment  of  Kekewich,  J. 

(.r)  It  has  been  held  not  to  apply  (z)  Gardiner  v.  G.,  (1861)  12  I.  C. 

to  cases  under  the  13  Eliz.,  Midler  v.  L.  R.  565. 

R.,  (1882)  22  Ch.  D.  at  p.  81 ;  or  to  [a)  Per  May,   C.  J.,   6  L.  E.  Ir. 

cases  under  s.  91  of  the  Bkcy.  Act,  535. 

1869  (s.  47  of  the  Act  of  1883),  £■.(•;;.  {b)  Hamilton    v.    3IoUoy,    (1880)5 

Hdlman,   (1879)   10  Ch.  D.  622  ;  48  L.  R.  Ir.  339. 

L.  J.  Bank.  77,  in  effect  overruling  {c)  Lee  v.  Mathews,  (1880)  6  L.  R. 

Re  Boble,  (1878)    26  "W.  R.  407  ;  Re  Ir.  530. 
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Post-nuptial 
settlement, 
may  be  sup- 
ported, when. 


Family 
compromise. 


If  a  post-nuptial  settlement  is  made  witli  the  aid  of 
another  person  whose  concurrence  is  essential  to  its  full 
validity — as  in  the  case  of  a  settlement  by  tenant  for  life  and 
tenant  in  tail  in  remainder — this  may  take  from  the  instru- 
ment its  voluntary  character  {d)  :  but  the  concurrence  of  the 
husband  in  a  settlement  of  property  belonging  to  the  wife  for 
her  separate  use  has  been  held  not  to  have  this  effect,  since 
the  husband  gave  no  consideration  for  the  settlement  (e).  So, 
a  family  compromise  founded  on  a  doubtful  intestacy  is 
valid  (,/').  Where  A.  and  B.  were  seised  of  lands  as  tenants 
in  common,  and  A.  at  B.'s  request  conveyed  his  moiety  upon 
trust  for  B.,  if  he  should  survive  A.,  and  after  B.'s  death  for 
A.'s  children,  and  B.  by  the  same  deed  conveyed  his  moiety 
upon  the  same  trusts  after  his  own  death  in  favour  of  A.  and 
his  children,  it  was  held  that  the  limitations  of  B.'s  moiety  in 
favour  of  A.  and  his  children  were  for  valuable  consideration, 
and  were  not  void  as  against  a  subsequent  purchaser  for 
value  from  B.  (g).  But,  of  course,  the  fact  of  the  grantees 
having  had  estates  in  the  property,  which — as  in  the  case  of 
estates  in  remainder  on  an  estate  tail — have  been  destroyed  by 
the  settlor,  will  not  support  the  settlement  (/i). 


Purchase  in 
the  name  of 
trustees  upon 
voluntary 
trusts  is 
within  the 
Act. 


And  the  Act  extends  to  a  case  where  A.,  having  contracted 
to  purchase  an  estate,  takes  the  conveyance  in  the  names  of 
trustees,  upon  voluntary  trusts  (/). 


{d)  MyddletonY.  Lord  Ken  yon,  (1794) 
2Ves.  391,410;  Roe\.  Mitton,{\'i&l) 
2  Wils.  356  ;  and  cases  cited  in  Doe 
V.  Rolfc,  (1838)  8  A.  &  E.,  seep.  659  ; 
but  see  also  that  case,  inf.  p.  925  ; 
and  Tarlcton  v.  Liddell,  (1851)  17 
Q.  B.  390  ;  20  L.  J.  Q.  B.  507. 

{e)  Shurmur  t.  Scdgtcick,  (1883)  24 
Ch.  D.  597;  and  Butler  field  v.  Ilectth, 
(1852)  15Beav.  408;  but ^k.,  whether 
there  was  not  valuable  consideration 
in  this  case;  cf.  lie  Foster  and  Lister, 
(1877)  G  Ch.  D.  87,  95  ;  46  L.  J.  Ch. 
480;  Greene  v.  0' Kearney,  (1852)  2 
Ir.  C.  L.  R.  267  ;  and  sec,  on  the 
general  subject,  f<roft  v.  S.,  (1854)  18 


Jur.  755. 

(/)  Heap  V.  Tonge,  (1851)  9  Ha. 
90  ;  20  L.  J.  Ch.  661  ;  see  Stapilton 
V.  ,S'.,  (1739)  1  Atk.  2;  1  T\Ti.  &  T. 
L.  C.  7th  ed. ;  see  sup.  p.  752  ;  JTrtr- 
man  v.  JiieJuirds,  (1852)  10  Ha.  81  ; 
22  L.  J.  Ch.  1066;  Fxp.Luey,  (1853) 
17  Jur.  1143;  Stone  v.  Godfrey,  {IS'A) 
5  D.  M.  &  G.  76  ;  2?  L.  J.  Ch.  769. 

(y)  Midlins  v.  Gnilfoyh,  (1878)  2 
L.  R.  Ir.  95. 

(/i)  Cormiek  v.  Tropand,  (1818)  6 
Dow.  60. 

(i)  Bartony.  V"n  Tffyth'iysen,  (1S53) 
11  Ha.  126. 
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It  has  now  been  definitely  decided  that  where  a  person  has   ^^gP^^^^^^- 

endowed  a  charity,  he  cannot  afterwards  avoid  his  own  act  ^^^^^^^^ 

under  the  27  Eliz.  c.  4,  by  a  sale  to  a  piu'chaser  for  value  (A-).  conveyance 

to  a  charity 

Where  a  husband  made  a  voluntary  post-nuptial  settlement  avokfed  by 
on  his  wife  and  subsequently  became  her  administrator  under  ^^f^'f^^^^i^^^ 
the  Laws  of  the  Colony  of  Yictoria,  and  hence  trustee  of  his  Settlor 
wife's  assets  from  the  date  of  her  death,  a  conveyance  by  him  r,^j°J™™for, " 
of  the  settled  property  was  held  to  be,  if  made  for  value  and 
so  as  to  defeat  the  prior  settlement,  a  breach  of  trust,  and  if 
not  made  in  good  faith,  to  be  inoperative  {/). 

Marrias-e  is  in  itself  a  sufficient  consideration  for  an  ante-  Marriage 

"  ,  ,  -Si  suincient 

nuptial  settlement  upon  the  husband,  wife,  or  issue  {in)  :  and,  consideration. 
in  the  absence  of  fraud,  the  settlement  made  by  one  of  the 
contracting  parties  is  not  invalidated,  by  reason  of  the  settle- 
ment made  by  the  other  proving  ineffective  ;  as  c.[/.,  by  reason 
of  his  or  her  infancy ;  nor  does  any  case  of  election  arise  as 
against  the  other  party  or  his  or  her  representatives  («). 
The  principle  of  the  doctrine  of  election  in  such  cases  appears  The  doctrine 
to  rest  "  not  on  the  particular  provisions  of  the  instrument 
which  raises  the  election,  but  on  the  presumption  of  a  general 
intention  in  the  authors  of  an  instrument  that  effect  shall  be 
given  to  every  part  of  it.  This  general  and  presumed  inten- 
tion is  not  repelled  by  showing  that  the  circumstances  which 
in  the  event  gave  rise  to  the  election  were  not  in  the  contem- 
plation of  the  author  of  the  instrument  (o)  ;  but  in  principle 
it  is  evident  that  it  may  be  repelled  by  the  declaration  in  the 
instrument  itself  of  a  particular  intention  inconsistent  with 

(A)  Ramsay  v.  Gilchrist,  1892,  A.  C.  M'Burnic,  (1852)  1  D.  M.  &  G.  441. 
412;   61   L.  J.  P.   C.  72;    and  see  («)   Caiiqibell  v.  Ingilby,   (1856)  21 

A.-G.  V.  Newcastle   Corp.,   (1842)   5  Beav.  567;  (1857)    1  D.   &  J.  393; 

Beav.  307  ;  (1845)  12  C.  &  F.  402  ;  see,  however,  Codringtou  v.  Lindsay, 

Trye  v.   Gloucester    Corp.,    (1851)    14  (1872)  8  Ch.   578,  593  ;  reported  on 

Beav.  173.  appeal  as    Codrington   v.    C,    (1875) 

(0  Harding    v.  Hoivell,    (1889)    14  L.  R.  7  H.  L.  854  ;  42  L.  J.  Ch. 

A.  C.  307  ;  58  L.  J.  P.  C.  76.  526  ;    45  ib.    660  ;  Hamilton   v.  H., 

(;«)  See  Broicn  v.  Jones,   (1744)  1  1892,  1  Ch.  396;  61  L.  J.  Ch.  220; 

Atk.    at  p.   190  ;   Nairn  v.    Frouse,  where  election  was  allowed. 
(1802)    6    Ves.    752;     O'Gorman  v.  (o)    Coopers.   C,   (1874)   L.   R.   7 

Comyn,  (1804)  2  Sch.  &  L.  147;  Exp.  H.  L,  53. 


920  EFFECT  OF  CONVEYANCE  ON 

Chap.  XIV.    the  presumed  and  general  intention  "  {p).     Thus,  where,  on 

^^-^-^ —  the  marriage   of    an   infant,    property  was   settled  to   her 

separate  use  for  life  without  power  of  anticipation,  and  the 
settlement  also  contained  a  covenant  by  her  and  her  husband 
to  settle  after-acquired  property,  it  was  held  that,  on  the 
wife  becoming  subsequently  entitled  to  a  fund  for  her 
separate  use,  she  was  not  put  to  her  election  between  this 
fund  and  the  settled  property,  but  was  entitled  to  botli,  on 
the  ground  that  the  restraint  on  anticipation  constituted  a 
declaration  inconsistent  with  the  doctrine  of  election,  and 
therefore  excluded  it  {q),  and  the  intention  is  not  affected  by 
the  wife  having  become  subsequently  discovert  {r) . 

vnieve  the  But  a   settlement   made  in   pursuance  of   an   agreement 

noTa  vSid       entered  into  in  contemplation  of  a  marriage  not  recognized  as 
°''®-  valid  by  the  laws  of  this  country— as,  e.g.,  between  a  man 

and  his  deceased  wife's  sister — cannot  (at  any  rate  so  far  as 
it  is  executory  (.s) )  be  supported  (/)  ;  even  as  respects  a  pro- 
vision thereby  made  for  children  of  the  former  legal  mar- 
riage (»)•  And  the  same  rule,  it  is  conceived,  will  equally 
apply,  where  the  marriage,  though  entered  into  in  good  faith, 
is  invalid  by  reason  of  one  of  the  parties  having  contracted  a 
previous  marriage  which,  though  not  known  to  be  so,  is  still 
subsisting.  In  the  case  of  a  settlement  executed  as  part  of 
the  arrangements  for  a  marriage  within  the  prohibited  degrees, 
there  is  not  merely  the  absence  of  a  good  consideration,  but 
the  presence  of  that  which  the  Courts  necessarily  treat  as  an 
immoral  consideration,  riz.,   an  agreement   for  concubinage 

(;;)  Per  Fry,  L.  J.,  in  lie  Vnrdon's  27')  ;  42  L.  J.  Ch.  G90. 

Tr.,  (1885)  31  Ch.  D.   2".'),  279;    J55  {t)  Couhon  \.  Allison,  (1860)  2  D. 

L.  L.  Ch.  259  ;  and  see  judgment  of  F.  &  J.  521 ;  rhillips  v.  Frobyn,  1899, 

North,  3.,inHamilton  v.  H.\  1892,  1  1  Ch.  811 ;  68  L.  J.  Ch.  401  ;  and 

Ch.  396;  61  L.  J.  Ch.  220.  see  NcaU  v.  N.,  (1899)  79  L.  T.  629  ; 

[q)  Re  Vardon's  Tr.,  (1885)  31  Ch.  15  T.  L.  R.  20,  where  the  marriage 

D.  275 ;  55  L.  J.  Ch.  259 ;  ITaiincs  was    with     a     deceased     husband's 

V.  roster,  1901,  1  Ch.  360  ;  70  L.  J.  brother  ;  the  words  solemnization  of 

Ch.  302;    and  cf.   Hamilton  v.    H.,  marriage  must  bo  "constnied  to  mean 

gup.,  whore  the  wife  was  divorced.  legal  marriage,  ib. 

(r)  HaynesY.  Foster,  sup.  («)  Choiman  v.  Bradley,  (1863)  33 

{»)  Ayerst  v.  Jenkins,  (1873)  16  Eq.  Beav.  61. 
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instead  of  coverture.     But  a  voluntary  settlement  upon  tlie    Chap.  XIV. 

Sect.  5. 
woman    herself,  if   not   founded  upon    any   agreement   tor, 


though  it  in  fact  precedes,  a  concubinage  of  this  description, 

and  which  purports  on  the  face  of  it  to  be  voluntary,  cannot 

be  set  aside  by  the  settlor  or  his  representatives,  if  it  has 

been  perfected  by  an  actual  transfer  of  the  property  to  the 

trustees  (.r) .     Where   a  decree   absolute  for  nullity   of    the  Effect  of 

maiTiage  had  been  pronounced,  the  Court,  without  deciding  nullity  on 

whether    an   ante-nuptial    settlement    thereby    terminated,  ll^ntrrt^*'''^ 

ordered  that  the  interest  of  the  husband  (the  respondent)  in 

the  wife's  fund  should  be  extinguished,  and  the   husband's 

fund  should  be  released  from  the  settlement  and  reconveyed 

to  him  {//) . 

A  distinction  must  be  drawn  in  this  connection  between  Distinction 
ante-nuptial   and    post-nuptial    settlements   as   regards  the  nuptial  and 
parties  who  may  sue  upon  them.     The  former  constitute  an  P°4lSJts  as 
exception,  at  all  events  in  Equity,  to  the  general  rule  (~)  to  parties  to 
that  a  person  cannot  sue  on  a  contract  to  which  he  is  not 
a   party,   inasmuch   as   children   born   of   the  marriage,  in 
contemplation   of   which   a   settlement  is  made,  are  treated 
as   quasi   parties  to   that   contract,   and   can  sue   upon  the 
stipulations   contained   in   it  {a).     The    rule,    on   the   other 
hand,    is    applied    strictly    to    a    post-nuptial    settlement: 
and  children  in  whose  favour  it  is  made  are  mere  volun- 
teers, and  cannot,  unless  parties  to  it,  enforce   it.      Thus, 
where  a    husband   and  wife   by  a   post-nuptial   settlement 
covenanted  to  assign  for  the  benefit  of  their  children  the  life 
interests  wliich  they  respectfully  took  under  an  ante-nuptial 
settlement,  the  children  were  held  not  to  be  entitled  to  sue 
for  performance  of  the  contract  {b) .     And,  where  a  husband 
and  wife  executed  a  post-nuptial   settlement,   whereby   the 

[x)  See  and  consider  judgment  in  {!>)  See  judgment  of  the  M.  E,.  in 

Ayerst  y.  Jenkins,  sup.  Joyce  v.  Button,  (1860)  11  Ir.  Ch.  E. 

((/)  Atticoodv.  A.,  1903,  P.  7.  123;  the  case  was,  however,  over- 

[z]  He    Empress    Engineering    Co.,  ruled  in  the  Ct.  of  Ap.,  (1861)  12  Ir. 

(1880)  16  Ch.  D.  125.  Ch.  R.  71,  on  the  ground  that  there 

(«)  Hill  V.    Gommc,    (1839)   5   M.  was  an  executed  trust  in  favour  of 

&  C.  250,  254  ;  9  L.  J.  N.  S.  Ch.  54.  the  children. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  5. 


How  far  the 
consideration 
of  marriage 
extends. 


Limitations 
in  favour  of 
collaterals. 


husband  gave  up  an  interest  wliicli  he  possessed  in  his  wife's 
property,  and  joined  with  her  in  assigning  the  property  to 
trustees  in  favour  of  the  children  of  the  marriage,  it  was  held 
that  the  children  were  volunteers  and  could  not  enforce  the 
settlement  {e) .  This  doctrine  is  quite  distinct  from  that  which 
is  examined  in  the  succeeding  paragraphs. 

A  question  is  frequently  raised  as  to  how  far  the  considera- 
tion of  marriage  extends.  As  against  the  settlor  and  his 
heirs,  limitations  in  favour  of  collaterals,  contained  in  an 
ante-nuptial  settlement,  are  binding  {d)  ;  but  whether  they 
will  be  supported  as  against  subsequent  purchasers  in  good 
faith  and  for  value  has  been  the  subject  of  frequent  dis- 
cussion. 

Unnecessary  difficulty  appears  to  have  been  thrown  over 
the  cases  upon  the  subject  by  a  confusion  between  the  con- 
tract and  the  consideration  for  the  contract.  The  common 
form  of  objection  is,  that  collaterals  are  "  not  within  the 
consideration  of  the  marriage"  (e).  Now  this  expression  is, 
it  is  submitted,  scarcely  accurate.  If  A.  agreed  with  B.  to 
pay  him  10,000/.,  in  consideration  of  his  conveying  his 
estate  to  the  use  of  A.  for  life,  with  remainders  over  in 
favour  of  strangers,  and  the  money  were  paid,  and  the 
conveyance  executed  accordingly,  a  question  might  arise 
whether  the  remaindermen  took  beneficially,  or  in  trust  for 
A. ;  but  subsequent  purchasers  from  B.  could  hardly  contend 
that  the  limitations  in  the  settlement,  n/fra   A.'s  life  estate. 


(f)  Green  v.  Fatcrson,  (1886)  32  Ch. 
D.95;  r)6L.J.Ch.l81;  and  see  6'rt«r/// 
V.  G.,  (1885)  30  Ch.  D.  58  ;  54  L.  J. 
Ch.  1154;  a  case  arising  under  a 
separation  deed  ;  cf.  Chetwynd  v. 
Slorgan,  (1886)  31  Ch.  D.  596  ; 
Joyce  V.  llidton,  (1861)  12  Ir.  Ch. 
R.  71. 

{fl)  Dave )i port  v  Bishopp,  (1816)  1 
Ph.  698  ;  2  Y.  &  C.  C.  C.  451  ;  12 
L.  J.  N.  S.  Ch.  493  ;  in  which  see 
the  earlier  cases  cited  ;  Re  Cameron 
and  Welh,  (1887)  37  Ch.  D.  32  ;   57 


L.  J.  Ch.  69  ;  see,  however,  an  ex- 
ceptional case  of  IVoUaston  v.  Tribe, 
(1869)  9  Eq.  44,  where  the  settle- 
ment in  favour  of  collaterals  was  set 
aside.  Tliis  case  has,  however,  been 
considered  as  of  doubtful  authority, 
sec  Tucker  v.  Bennett,  (1887)  38 
Ch.  D.  1,  14. 

(f)  riilvcrtoft  v.  P.,  (1811)  18  Ves. 
at  p.  92 ;  sec  per  Kay,  J.,  in  Be 
Camm-on  and  TTclh,  (1887)  37  Ch.  D. 
32,  36,  as  to  the  meaning  of  this  ex- 
pression. 
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were  void,  upon  tlie  around  of  the  remaindermen  not  "being   Cbap.  Xiv. 

'     '-  ^  Sect.  5. 

"  within  the  consideration  of  the  10,000/."  (./')•     "  The  con ■■ 

siderations  of  the  contract,  though  founded  on  maniage, 
must  extend  to  all  those  terms  of  the  contract  on  which 
depend  the  interests  of  the  persons  who  are  within  the 
consideration  of  the  marriage :  and  when  they  take  only  on 
terms  which  admit  to  the  participation  with  them  other 
persons  who  would  not  otherwise  be  within  the  consideration, 
then  not  the  matrimonial  consideration,  properly  so  called, 
but  the  considerations  of  the  mutual  contract,  extend  to  and 
comprehend  them  "  (//). 

As  to  what  special  circumstances  will  make  the  considera-  Sucli  limita- 
tions of  the  mutual  contracts  extend  to  and  include  collaterals,  ^^e  considered 
it  is  submitted  that  where  the  limitations  over  are  in  favour  JJ.'^'ie'^cOTtract 
of  the  collateral  relations  or  connections,  not  of  the  settlor,  —when, 
but  of  the  other  contracting  party  (whether  wife  or  husband), 
the  settlement  itself  may  be  considered  pr'nnd  facie  evidence 
of   such  other  party  having  stipulated  for  their  insertion. 
So,  where,  on  a  settlement  of  the  intended  wife's  estate,  the 
limitations  over  are  in  favour  of  her  own  collateral  relations, 
in  derogation  from  the  husband's  marital  right  of  survivorship 
(in  case  of  personalty),  or  as  tenant  by  the  curtesy  (in  case 
of  realty) .     Where,  in  any  case,  other  than  that  last  referred 
to,  the  limitations  over  are  in  favour  of  the  collateral  relations 
or  connections  of  the  settlor,  such  presumption  cannot  so 
readily  arise ;  but  it  might  be  proved  that  the  other  party 
stipulated  for  their  insertion. 

Nor  do   the  reported   cases  (//),   where   limitations   in  a 

(/)  See  FordY.  Stuart,  (1852)  15  489;  and  see  Kehewich  v.  Manning, 

Beav.  493,  499  ;  21  L.  J.  Ch.  514.  (1851)    1  D.  M.  &  G.  176 ;  21  L.  J. 

{g)  Mackxe  v.  Serhertson,  (1884)  9  Ch.  577  ;  see  also   Cramer  v.  Moore, 

A.  C.  303,  337,  per  Ld.  Selbome.  (1855)  3  Sm.  &  G.  141,  where  it  was 

(/()  See  Osgood  v.  Strode,   (1724)  2  held  that  the  wife,  having  surTiyed 

P.  W.  2io;  SiUtony.  Chettcynd,  (1817)  her  husband,  was  not  bound  byTiis 

3  Mer.  249,  253 ;  Johnson  v.  Lcgard,  covenant     contained     in     marriage 

(1818)  3  Mad.  283;  T.   &  R.  281;  articles  for  the  settlement  of  her  re- 

CotterellY.  Homer,  (1843)  13  Si.  506;  versionary  property;   no  settlement 

Stacponle  v.  S.,  (1843)  2  Con.  &  L.  having  been  executed,  and  the  only 
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Chap.  XIV.    marriage  settlement  in  favom*  of  collaterals  have  been  held 
— —  invalid,  appear  to  he  inconsistent  with  the  above  suggestions. 


If  ■within 
contract, 
marriage 
forms  suffi- 
cient consi- 
deration to 
support  them, 
semble. 


Such  limita- 
tions sup- 
ported by 


In  Clarke  v.  Wright  (/),  Blackburn,  J.  (with  whom  Willes, 
J.,  concurred),  after  citing  the  above  remarks,  was  of  opinion 
that  the  principle  there  suggested  was  the  only  one  which 
could  reconcile  the  conflicting  decisions. 

If,  upon  marriage,  the  husband's  estate  were  settled  upon 
the  wife,  giving  her  an  absolute  power  of  sale  and  control 
over  the  purchase-money,  effectually  excluding  him  from  any 
future  participation  therein,  and  without  securing  to  him  the 
indirect  advantage  of  a  permanent  provision  for  her,  the 
marriage,  it  is  conceived,  would  clearly  be  a  sufficient  con- 
sideration for  such  a  settlement ;  though  she  might  at  once 
sell  the  estate  and  hand  over  the  purchase-money  to  her  own 
relations :  and,  if  so,  upon  what  principle  can  it  be  contended 
that  the  marriage  would  not  equally  have  been  a  sufficient 
consideration  for  any  limitations  in  favour  of  such  relations, 
which  might,  upon  her  stipulation,  have  been  introduced  into 
the  settlement  ?  The  case  of  a  woman  marrying,  and  stipu- 
lating for  a  provision  in  favour  of  parents,  or  others,  who 
had  previously  been  dependent  on  her  exertions  for  support, 
may  suggest  the  hardships  which  might  result  from  main- 
taining a  contrary  doctrine.  The  impossibility  of  restoring 
the  consideration  by  replacing  either  party  in  his  or  her 
original  daiu^  is,  in  itself,  a  sufficient  reason  why  full  effect 
should  be  given  to  any  arrangements  which  were  considered 
to  form  tlie  equivalent,  or  part  of  the  equivalent,  to  such 
consideration  (/<■). 

And  where  the  settlement  is  made  by  aid  of  a  party  other 
tlian  the  husband  and  wife — as  wliere,  on  the  marriage  of 


persons  who  could  derive  any  benefit 
from  enforcing  the  covenant  being 
her  next  of  kin. 

(0  (1861)  G  H.  &  N.  849:  30  L.J. 
Ex.  113.  This  case  was  overruled  in 
J)e  MeHtrc  v.  If'est,  see  next  page. 

(/.)  See  JniJ.iiis  V.  Kcymes,  (1669)  1 


Lev.  237,  where  it  was  held  that  the 
wife's  marriage  portion  was  a  suf- 
ficient consideration  for  limitations 
to  the  issue  of  the  husband  by  a 
second  marriage.  And  see  Jfeap  v. 
Tomjc,  (ISol)  9lla.90,  101  ;  20  L.J. 
Ch.  661  ;  Ford  v.  Stuart,  (1852)  1.5 
Bcav.  493,  500  ;  21  L.  J.  Oi.  514, 
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tenant  in  tail,  the  tenant  for  life  in  possession  concurs  in    ^^g^^^-^^^^' 
barring  the  entail  and  re-settling  the  estate — the  validity  of 


necessary  con- 

limitations  in  favour  of  other  branches  of  the  family,  or  (it  is  currence  of 

,  l•■[^n\  third  person 

conceived)  of  strangers,  seems  to  be  unquestionable  (/j  :  so,  i^  settlement, 
even  the  mother  of  the  husband  releasing  the  lands  from  an 
annuity,  and  accepting  a  substituted  security  for  its  payment, 
has  been  held  a  sufficient  consideration  for  limitations  in 
favour  of  her  younger  children  (m).  A  settlement,  not  on 
marriage,  by  tenant  for  life  and  tenant  in  tail,  was,  under 
special  circumstances,  held  void  as  against  a  purchaser  {>/)  ; 
but  the  decision  seems  to  be  disapproved  of  by  Lord  St. 
Leonards  (o). 

The  remoteness  of  a  limitation  (p),  or  its  being  subsequent 
to  a  vested  estate  tail  {q),  may  perhaps  be  sufficient  to  sustain 
it  in  favour  of  collaterals. 

Unless  there  is  some  special  circumstance,  such  as  above  j)e  Mcstre  v. 
suggested,  to  bring  the  collaterals  within  the  consideration  of  ^  ^*'' 
the  marriage  contract,  those  collaterals  are,  as  a  general  rule, 
volunteers,  and  cannot  set  up  any  title  against  a  subsequent 
purchaser  for  value  from  the  settlor.  There  is,  however,  one 
very  important  exception  to  this  rule  (r),  viz.,  that  where  the 
limitations  in  favour  of  collaterals,  though  not  within  the 
marriage  consideration,  are  covered  by  limitations  which  are, 
so  that  the  latter  cannot  take  effect  in  the  form  and  manner 

{I)  See  Je7ikins  v.  Eeyines,  (1665-9)  (1851)  17  Q.  B.  390  ;    4  De  Q.  &  S. 

1  Lev.  150,  238;    Osgood  y.  Strode,  538;  20  L.  J.  Q.  B.  507;    WakeficldY. 

(1724)   2    P.   W.    at    p.    256  ;    and  Gibbon,  (1857)  1  Gif.  401  ;    26  L.  J. 

Puhertoft  v.  P.,   (1811)    18  Ves.    at  Ch.  505. 

p.  92.     But  see  WoUaston  v.   Tribe,  (<,)  Sug.  14tli  ed.  716. 

(1869)   9  Eq.    44;  where,  however,  ,    ,  2  p.  W.  255. 

the  Court  considered  that  the  settlor  -i.-,^      7-7 

.   ,      ,    ,^                 .    ■,         ts.  (o    See  Sug.   14th  ed.    /16;  Lord 

intended  to  reserve  to  herseli  a  power  ^'                    ,-,o',,\nT        in= 

,,        ,,  \      ,  Tinhams  case,  [I67ij  2  Liev.  105. 
of  appointment  among  the  collaterals 

who  were  the  objects  of  the  ultimate  (r)  See  judgment  in  I>e  3festre  v. 

trust;   Tucker  v.  Bennett,   (1887)   38  JFest,  1891,  A.  C.  264;  60L.  J.  P.  C. 

Ch.  D.  1.  66;    Mackie  v.   Hcrbertson,   (1884)    9 

(w)  Roe  v.  3Iitton,  (1767)  2  WUs.  A.  C.  303;  Re  Sheridan's  Est.,  (1817) 

356.  1  L.  R.  Ir.  54  ;  and  Blackburn,  J., 

(w)  Boe  V.  Rolfe,  (1838)  8  A.  &  E.  in  Clarke  v.    WrigJit,   (1861)   6  H.  & 

650  ;    and  see    Tarleton    v.    Liddell,  N.  849. 
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Chap.  XIV.    provided  ^^■itllcut  giving  effect  to  the  former,  then  the  former 

cannot,  even  against  a  purchaser  for  value,  be  treated  as 

void.  There  is  no  authority  for  the  proposition  that  under 
the  27  Eliz.  e.  4,  a  particular  limitation  can  be  picked  out  of 
a  settlement,  or  the  share  of  some  persons  who  would  take 
pari  passu  with  others  according  to  the  terms  of  the  settle- 
ment be  picked  out,  in  order  to  be  destroyed  in  favour  of  a 
subsec[uent  purchaser ;  leaving  subsequent  or  concurrent 
interests  of  persons  who  were  within  the  marriage  considera- 
tion under  the  same  settlement  undisturbed.  It  was  held, 
in  the  House  of  Lords  (-s),  that  this  was  tlie  true  ground  on 
which  the  cases  of  Neicstead  v.  SearJe  and  Clayton  v.  Lord 
Wilton  were  decided,  and  not,  as  was  thouglit  in  Clarhf  v. 
Wright,  on  the  ground,  in  the  first  case,  that  a  limitation  to 
children  of  a  former  marriage  in  a  settlement  by  a  widow 
about  to  marry  was  prima  facie,  without  reference  to  more 
special  reasons,  outside  the  Statute,  and  in  the  second,  that 
the  limitation  in  a  marriage  settlement  to  the  children  of  a 
possible  second  marriage  without  reference  to  special  circum- 
stances was  good. 

It  seems  now  settled  that  there  is  no  exception  in  favour 
of  any  relations  as  such  of  the  settlor,  other  than  the  issue  of 
the  marriage,  whether  childi-en  of  a  former  marriage  (/),  of  a 
possible  second  marriage  (w),  illegitimate  children  {x),  or  other 
collateral  or  stranger  whatsoever  (?/),  to  place  them  out  of  the 
position  of  volunteers  under  the  27  Eliz.  c.  4  ;  where  tliere 
are  no  special  circumstances  to  bring  them  within  the  con- 
sideration of  the  mutual  contract,  and  where  the  effect  of 
defeating  their  estate  is  not  to  defeat  that  of  those  who  are 
within  the  marriage  consideration,  their  estate  will  be  void 
against  a  subsequent  purchaser  for  value.  The  husband  is 
not  a  purchaser  within  the  Act. 

(«)  Ue  Mestrv  v.  Wc!>t,  sup.  Madd.  302. 

{t)  I'ricc  V.  Jodins,  (1870)  4  Ch.  (.>)  I)c  3lestrev.  West,  sup. 

D.  483  ;  4G  L.  J.  Ch.  214  ;  reversed  {ij)  A.-G.  v.  Jacob  ISinith,  1895,  '1 

on  another  point,  5  Ch.  D.  619  ;  Ei'  Q.    B.    341,    judgment   of   Lindley, 

Cameron  and  Wclh,  (1887)  37  Ch.  D.  Lopes,  and  Kay,  L.  JJ.  ;  see  Smith 

32.  V.  Chn-riU,  (1867)  4  E(i.  390  ;  36  L.  J. 

(«)    Clayton    v.    Lord     ll'ilton,     3  Ch.  738. 
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But  even  a  settlement  in  consideration  of  marriage  may  be   Chap.  xiv. 

Sect.  0. 

shown  to  have  been  executed  by  all  parties  for  the  purpose  oi  ^ — ^ 

.  Marriage 

defrauding   creditors,  and  therefore  to  be  void  as   against  settlement 

,   ,  ,  .  •ii     maybeHliown 

creditors  (a)  ;  as  where  a  man,  on  marrying  a  woman  with  ^^  ^^  fraudu- 
whom  he  had  cohabited  for  several  years,  executed  an  ante-  l^nt. 
nuptial  settlement  for  the  sole  purpose  of  defeating  his 
creditors,  the  wife  being  implicated  in  the  fraud  (Z').  And 
where  such  is  the  object  of  the  deed,  the  fact  of  the  marriage 
being  solemnized  in  pui'suance  of  a  long-standing  engage- 
ment will  not  validate  the  settlement  (r). 

Where  A.,  beins;  indebted,  but  not  to  the  extent  of  insol-  Settlement 
vency,  applied  to  his  mother  for  a  loan,  which  she  consented  by  indebted 
to  make,  and  in  fact  made,  only  on  condition  that  he  settled  ^^ 
his  landed  property,  the  settlement  was  upheld  (d)  ;  but  the 
transaction  was  entered  into  in  good  faith,  and  there  was  no 
intention  to  defraud  creditors.     So,  where  the  owner  of  a 
freehold  estate  worth,  beyond    a   mortgage  upon  it,  about 
1,300/.,  at  the  solicitation  of  a  relative  who,  as  an  inducement, 
lent  him  150/.  on  his  promissory  note,  made  a  post-nuptial 
settlement  of  it  on  his  wife  and  childi-en,  which  did  not  dis- 
close the  advance  or  any  other  valuable  consideration,  the 
settlement  was  upheld  as  against  a  subsequent  mortgagee 
from  the  settlor  {e) . 

Where  a  settlement  is  expressed  to  be  made  in  considera-  Unspedtied 
tion  of   5s.,  and  for   divers  other   good  and  valuable,  but 
unstated,  considerations,  it  rests  with  the  party  setting  up 
the  settlement  to  show  their  actual  existence  (/'). 

A  settlement    or    conveyance,   apparently   voluntary  (.{/),  Consideration 

not  expressed 

(«)  Colombine  v.  Penhall,   (1853)   1  D.  &  J.  600  ;  7  Jur.  N.  S.  531,  and 

S.  &  G.  228  ;  Re  Fennington,  (1887)  see  sup.  p.   924,  and  comments    on 

59  L   T.  774.  Thompson    v.    Webster,   in   Smith  v. 

(4)'  Bidme'r^.  Hunter,  (1869)  8  Eq.  Cherrill,  (1867)  4  Eq.  390. 

46-  38  L    J.  Ch.  543;  Acraman  v.  (*)  l^ay^poole  v.    Collins,    (18  a)    6 

Collett,   (1861)    1  J.   &  H.  410;    30  Ch.  228 ;  40  L.  J.  Ch   289 

L  J   Ch   642  (/)  ^'^''''  ^'  ^•'  (^^^^)   ^°  ^^• 

385  ;  22  L.  J.  Ch.  745. 

(c)  Fraser  v.    Thompson,    (1859)  4  ^^^  ^^  ^^  ^j^g^^  ^  voluntary  settle- 

D.  &  J.  659.  ment  cannot  be  enforced  by  the  appa- 

{d)  Thompson  v.   Webster,  (1859)  4       rent  beneficiaries,  see  Ward  v.  Aud- 
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facto. 


may  be  supported  by  any  evidence  (consistent  with  its 
terms),  which  proves  that  it  was  in  fact  made  for  good  con- 
sideration (//)  :  so,  though  originally  voluntary,  it  may  be 
made  good  by  subsequent  matter,  in  the  hands  of  those  who 
have  given  value  on  the  faith  of  it ;  e.g.,  the  marriage  of  the 
party  claiming  under  it  beneficially  (/) — even  though  its 
existence  be  not  shown  to  have  been  considered  in  the 
marriage    treaty  (/.),— or  a   sale   or   mortgage,  for  valuable 


/ff/<(1845)8Beav.201;  14  L.J.N.  S. 
Ch.  145,  and  cases  collected  in  re- 
porter's note,  213  ;  also  Searlc  v. 
Law,  (1846)  15  Si.  95  ;  1.5  L.  J. 
Ch.  187  ;  Brkhje  v.  B.,  (1852) 
16  Beav.  315  ;  22  L.  J.  Ch.  189  ; 
Gilbert  v.  Overton,  (1864)  2  H.  &  M. 
110  ;  33  L.  J.  Ch.  683  ;  Price  \.  1'., 
(1852)  1  D.  M.  &  G.  308;  Beech  v. 
Keep,  (1854)  18  Beav.  285  ;  23  L.  J. 
Ch.  539  ;  Scu-ell  v.  Mo.vsy,  (1852)  2 
Si.  N.  S.  189  ;  Cox  v.  Barnard,  (1850) 
8  Ha.  310  ;  Jones  v.  Loch,  (1865)  1 
Ch.  25  ;  35  L.  J.  Ch.  117  ;  ct  contra, 
Ellison  V.  E.,  (1802)  6  Ves.  656  ;  2 
Wh.  &  T.  L.  C.  7th  ed.  835  ;  Sloane 
V.  Cadogan,  (1808)  Sug.  14th  ed.  719  ; 
Fortescue  v.  Burnett,  (1835)  3  M.  &  K. 
36  ;  3  L.  J.  N.  S.  Ch.  106  ;  Wheatley 
V.  Purr,  (1837)  1  Ke.  551  ;  and 
Blakehj  v.  Bradij,  (1839)  2  D.  &  Wal. 
311  ;  Bcatson  v.  B.,  (1841)  12  Si.  281  ; 
Kekcivich  v.  3[anning,  (1851)  1  D.M. 
&G.  176;  21L.  J.  Ch.  577;  Voylev. 
Hughes,  (1853)  2  Sm.  &  G.  18  ;  23 
L.  J.  Ch.  238 ;  Donaldson  v.  J)., 
(1854)  Kay,  711  ;  23  L.  J.  Ch.  788  ; 
Lening  v.  Ware,  (1856)  22  Beav.  184  ; 
Be  Earl  of  Lucan,  (1890)  45  Ch.  D. 
470  ;  60  L.  J.  Ch.  40  ;  and  see  Airey 
V.  Hall,  (1856)  3  Sm.  &  G.  315,  and 
Kiddill  V.  Earnell,  (1857)  ib.  428, 
where  the  stock,  the  subject  of  settle- 
ment, had  not  been  actually  trans- 
ferred at  the  settlor's  death  ;  Dilrow 
V.  Bone,  (1862)  8  Jur.  N.  S.  276  ; 
Richardson  v.  R.,  (1867)  3  Eq.  680  ; 
36  L.  J.  Ch.  653,  where  the  promis- 
sory notes  comprised  in  the  deed  were 
never  indorsed  over ;  Re  Way's  Trusts, 
(1864)2  D.  J.  &S.  365;  34  L.  J.  Ch. 


49,  where  the  settlor  retained  the 
deed  which  was  never  acted  on,  or 
communicated  to  the  volunteers  or 
the  trustees,  and  afterwards  destroyed 
it,  and  yet  it  was  held  to  be  an 
effectual  disposition  of  the  fund  :  cf . 
Hall  V.  H.,  (1873)  8  Ch.  at  p.  433 ; 
42  L.  J.  Ch.  444,  as  to  voluntary 
assignment  of  an  expectancy,  see  Re 
Ellenborouyh,  1903,  1  Ch.  697;  72 
L.  J.  Ch.  218. 

(//)  See  Fcrrars  v.  Cherry,  (1700) 
2  Vem.  384  ;  Pott  v.  Todhunter, 
(1845)  2  Coll.  76  ;  Clifford  v. 
Turrell,  (1841)  1  Y.  &  C.  C.  C. 
138  ;  14  L.  J.  Ch.  390 ;  Harman  v. 
Richards,  (1852)  10  Ha.  81  ;  22 
L.  J.  Ch.  1066  ;  Re  Holland,  1902,  2 
Ch.  360,  388;  71  L.  J.  Ch.  518; 
Bayspoole  v.  Collins,  (1871)  6  Ch. 
228  ;  40  L.  J.  Ch.  289  ;  and  see 
as  to  connecting  deeds,  as  being 
parts  of  one  transaction,  S.  C,  and 
Eord  v.  &tuart,  (1852)  15  Beav.  493  ; 
21  L.  J.  Ch.  514 ;  Whitbread  v. 
Smith,  (1854)  3  D.  M.  &  G.  727; 
Pryor  v.  P.,  (1864)  12  W.  R.  781 ; 
33  L.  J.  Ch.  441. 

(i)  Kirk  V.  Clarh,  (1708)  Ch.  Free. 
275  ;  East  India  Co.  v.  Clavel,  (1714) 
ib.  377,  and  other  cases  cited,  3  Bac. 
Abr.  tit.  Fraud,  C.  781  et  seq.  ; 
Johnson  v.  Lrgard,  (1822)  T.  &  R. 
281,  294  ;  Payne  v.  Mortimer,  (1859) 
4  D.  &  J.  447  ;  28  L.  J.  Ch.  716  ; 
Halifax  Joint  Stock  Bkg.  Co.  v. 
Glcdhill,  1891,  1  Ch.  31  ;  60  L.  J. 
Ch.  181. 

(A)  See  Broun  v.  Carter,  (1801)  5 
Ves.  862,  876;  Roddy  v,  Williams, 
(1845)  3  J.  &L.  1,  17. 
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consideration,  by  the  voluntary  grantee  (/)  ;  or,  probably  (in   Chap.  XIV. 
the  case  of  a  creditor's  deed),  the  fact  of  creditors  having, 


upon  the  faith  of  it,  refrained  from  enforcing  theii'  remedies 
against  the  debtor  (;;?),  may  be  sufficient  to  support  the  deed. 
The  principle  upon  -which  evidence  is  admitted  to  show  that 
the  consideration  expressed  on  the  deed  is  not  the  real  or  the 
only  consideration  is  not  very  clear.  "  It  is  very  difficult  to 
understand  how  that  is  not  in  contradiction  of  the  deed. 
The  transaction,  purporting  to  be  represented  by  an  entire 
instrument,  is  the  conveyance  of  an  estate  for  natural  love 
and  affection ;  and  then  it  is  said  that  there  is  some  other 
consideration.  However,  there  is  the  rule  in  law  and  in 
equity  that  you  can  give  evidence  of  that  other  consideration. 
But  such  evidence  must  be  to  the  utmost  extent  satisfactory 
and  conclusive.  It  really  must  be  proved  beyond  the  shadow 
of  a  doubt  that  there  was  that  additional  consideration  which 
the  parties  did  not  choose  to  express  on  the  face  of  the 
instrument  itself"  (ii). 

The  distinction  between  deeds  vesting  property  in  trustees  Distinction 
upon  trust  for  the  benefit  of  particular  persons, — which  deeds  creditors' 
cannot  be  revoked,  altered,  or  modified  by  the  party  who  has  ^^^^^  ^^^ 
created  the  trust ; — and  deeds  purporting  to  be  executed  for  deeds, 
the  benefit  of    creditors, — where  the  question  whether  the 
trusts  can  be  revoked,  altered,  or  modified,  depends  upon  the 
circumstances  of  each  particular  case — has  been  laid  down  as 
follows ;  viz., — In  cases  of  trust  for  the  benefit  of  particular 


(1)  Prodgers  v.  Langham,  (1663)   1  713  ;  20  L.  J.  Q.  B.  126  ;  Mackinnon 

Sid.  133 ;   George  v.  Milbmke,  (1803)  v.  Stewart,  (1850)  1  Si.  N.  S.  76  ;  20 

9  Ves.  190 ;  Farr  v.  Eliason,  (1800)  1  L.  J.   Ch.  49  ;    Griffith  v.  Eickctts, 

Ea.  92,  95  ;  see  Halifax  Joint  Stock  (1849)   7  Ha.  at  p.   307  ;    Smith  v. 

Bkg.  Co.  V.  Gledhill,  1891,  1  Ch.  31 ;  Hurst,  (1852)  10  Ha.  30,  46  ;  Synmt 

60  L.  J.  Ch.  181,  where  these  cases  v.  Simpson,  (1854)   5  H.  L.  C.  121; 

are  considered.  Siggers  v.  Evans,  (1855)  1  Jur.  N.  S. 

(m)  See  Acton  v.  Woodgatc,   (1833)  831 ;    but    see    also    Cornthicaitc  v. 

2   M.  &   K.  492  ;    Hinde  v.    Blake,  Frith,    (1851)   4   De   G.    &  S.    552  ; 

(1840)   3  Beav.  234  ;  9  L.  J.  N.  S.  Nicholson  v.  Tutin,  (1855)  2  K.  &  J. 

346  ;  Eirwan  v.  Daniel,  (1847)  5  Ha.  ^g  .  ^^g^-)  3  ^^_  ^^g^ 
493  ;    16  L.   J.  Ch.   191  ;  Johnson  v. 

Kershaw,  (1847)  1  De  G.  &  S.  260  ;  («)  Per  James,  L.  J.,  in  Levy  v. 

Harland  v.  Binks,  (1850)    15    Q.  B.  Creighton,  (1874)  22  W.  R.  6G5. 
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Chap.  XIV.    persons  the  party  creating  the  trust  can  have  no  other  object 

^"^'    —  than   to   benefit  the  persons  in   whose  favour   the  trust  is 

created ;  and,  the  trust  being  well  created,  the  property  in 
Equity  belongs  to  the  cesf tit's  que  trtisf  as  much  as  it  would 
belong  to  them  at  Law,  if  the  legal  interest  had  been  trans- 
ferred to  them.  But  in  cases  of  deeds  purporting  to  be 
executed  for  the  benefit  of  creditors,  and  to  which  no  creditor 
is  a  party,  the  motive  of  the  party  executing  the  deed  may 
have  been,  either  to  benefit  his  creditors,  or  to  promote  his 
own  convenience ;  and  the  Court  there  has  to  examine  into 
the  circumstances,  for  the  purpose  of  ascertaining  what  was 
the  true  purpose  of  the  deed  :  and  this  examination  does  not 
stop  with  the  deed  itself,  but  must  be  carried  on  to  what  has 
subsequently  occurred ;  because  the  party  who  has  created  the 
trust  may,  by  his  own  conduct,  or  by  the  obligations  which 
he  has  permitted  his  trustee  to  contract,  have  created  an 
equity  against  himself  (o).  In  the  latter  class  of  deeds,  where 
the  object  is  merely  to  promote  the  convenience  of  the  execu- 
ting party,  it  is  inaccurate  to  speak  of  the  revocation  of  the 
deed ;  what  is  revoked  is  not  the  deed,  but  the  directions 
given  by  the  deed  to  the  trustee,  who  is  in  fact  the  assignor's 
agent,  as  to  what  he  shall  do  with  the  proceeds.  Such  deeds 
are  to  be  construed  as  mandates  ;  "  the  same  sort  of  mandate 
that  a  man  gives  when  he  gives  bis  servant  money,  with 
directions  to  pay  it  in  a  particular  way  ;  they  do  not  create 
any  equitable  or  legal  right  in  a  particular  creditor.  The 
right  to  the  direction  of  the  money  is  the  right  of  the  person 
who  has  put  the  money  in  the  hands  of  his  agent  or  steward 
or  whoever  he  may  be  "  (p). 

Whether  iieir       A  settlement  "  really  fraudulent  or  fraudulently  kept  on 

or  devisee  cau 

(o)    PtT  Turner,   V.-C,   SmUfi   v.  v.  Lauderdale,  (1830)  3  Si.  1  ;   (1831) 

Hurst,  (1862)  10  Ha.  47;  N'eiv  Fraiirr  2  R.  &  M.  451  ;    Acton  v.  Woodgate, 

and   Garrard's    Trustee   v.    Huntnuj,  (1833)  2  M.  &  K.  492  ;  Henderson  v. 

1897,  2  Q.  B.  19  ;  66  L.  J.  Q.  B.  554.  Molhschild,   (1886)    33   Ch.  D.  459  ; 

( w)  Per  James,  L.  J.,  in  Johns  v.  55  L.  J.  Ch.  930 ;    New  France  and 

James,  (1878)  8  Ch.  D.  744,  749  ;  47  Garrard's  Trustee  \.  Hunting,  sup.  ; 

L.  J.  Ch.  853.     AnA&cG  WaUu-yn\.  rricstlcg  \.  mis,   1897,   1   Ch.   489; 

Coutis,  (1815)   3  Mer.  707;    Garrard  G6  L.  J.  Ch.  240. 
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foot"  (q),  would  seem  to  be  void  as  against  a  purchaser  in    Chap.  XIV. 
good  faith  even  from  the  heir  or  devisee  of  the  settlor  (r)  ; 


but  a  merely  voluntary  deed  cannot,  it  would  appear,  be  voluntary  or 
avoided  by  a  sale  by  the  heir  or  devisee  ;  the  principle  upon  ^ggj*^"^*^^^ 
which  a  sale  by  the  settlor  himself  avoids  such  a  deed  being, 
that  the  subsequent  sale  shows  the  existence  of  an  originally 
fraudulent  intention  (.s)  :  so,  a  wife,  surviving  her  husband, 
cannot,  by  an  assignment  for  value,  avoid  his  voluntary 
assignment  of  her  legal  term  for  years  (;').  Of  coui-se,  a 
voluntary  deed  will  not  be  avoided  by  a  subsequent  convey- 
ance apparently  made  for  value,  but  in  fact  voluntary  {u).  It 
has  been  held  in  Ireland  that  in  the  case  of  several  voluntary 
grantees  of  the  same  estate,  the  one  who  first  sells  confers  a 
good  title  on  the  purchaser  (.r)  :  but  this  seems  to  be  bad 
law  (//) .  A  purchaser  without  notice  from  a  volunteer  claim- 
ing under  a  registered  settlement  was  held  to  have  priority 
over  a  volunteer  claiming  under  an  earlier  unregistered 
settlement  [z). 

Sect.  5  of  27  Eliz.  c.  4,  seems  to  comprise  all  settlements.  Settlements 
though  made  for  valuable   consideration  {a) ,  which  reserve  revocation  are 
what  is,  either  expressly  or  virtually,  a  power  of  revocation  ^'J^.  '^ 
to  the  settlor  ;  e.g.,  an  unlimited  power  to  charge  by  way  of 
mortgage  (b),  or  to  make  leases  for  any  term  without  rent  (<?)  ; 
or  a  power  to  revoke  on  payment  of  106'.  {d),  or  with  the  con- 

(q)  Sug.  Hth  ed.  713.  208  ;  and  see  General  3Icat  Associa- 

(V)  BuireVs  case,  (1607)   0  Co.  72  :  Hon  v.  Bouffler,  (1879)  40  L.  T.  126; 

amdiSGe  WarburtoHY.  Loveland,{\'S,?,2)  affd.    on   other   grounds,    (1880)   41 

6B1.  N.  S.  1,  31.  L.  T.  719. 

(*)  Pixrker  v.  Carter,  (1844)  4  Ha.  (.'■)    Jones    v.      Whittaker,     (1841) 

at  p.  409  ;  Boe  v.  Emham,  (1857)   17  Loug.  &  T.  141. 

Q.  B.  723;    Godfrey  v.  Poole,   (1888)  [y)  Boe  v.  Rusham,  siq). 

13  A.  C.  497,   504;    Leicis  v.  Rees,  [z)  Re  IB BonayW n  Est.,   (1879)   3 

(1856)  3  K.  &  J.  132,  150  ;    20  L.  J.  L.  R.  Ir.  408. 

Ch.  101.  («)  See  Sug.  14th  ed.  721  ;    Smith 

(t)  Boe  V.  Lewis,  (1852)    11  C.  B.  v.  ffurst,  (1852)  10  Ha.  30. 

1035.  {b)   Tarback  v.   Marbiiry,    (1705)   2 

(«)  Roberts  v.    WilUams,   (1844)    4  Vem.  510. 

Ha.    130  ;    11    L.    J.    N.    S.    65  ;  [c]  Lavender  v.  Blackstone,    (1676) 

Sumjihreys  v.  Pcnsam,  (1836)  1  M.  &  2  Lev.  146. 

C.  580 ;   Boe  v.  Webber,  (1834)   1   A.  id)  See  Griffin  v.  Stanhope,  (1617) 

&  E.  733,  740  ;  3  L.  J.  N.  S.  K.  B.  Cro.  Jac.  455. 
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sent  of  a  person  nominated  by  the  settlor  (e),  or,  simply,  at  a 
future  date  (/)  :  but  a  power  to  charge  a  reasonable  specified 
sum  (g),  or  to  revoke  upon  terms  wbicli  are  fairly  calculated 
to  preserve  the  substantial  rights  of  the  parties  interested 
under  the  limitations  {//),  seems  to  be  unobjectionable.  Lord 
St.  Leonards  expresses  an  opinion  (/),  that  where  a  settlement 
made  for  valuable  consideration  contains  a  power  of  revoca- 
tion which  is  afterwards  released  for  valuable  consideration, 
a  purchaser,  buying  subsequently  to  such  release,  would  be 
postponed  to  the  settlement :  probably  the  result  might  be 
the  same,  although  there  were  no  consideration  for  the  release, 
if  the  purchaser  had  notice  of  it :  but  a  secret  release  will 
not  affect  a  purchaser  (A-) . 

A  solicitor,  wdien  preparing  a  voluntary  settlement,  ought 
to  ascertain  from  his  client  whether  it  is  to  be  revocable  or 
not ;  and  where  it  is  intended  to  be  of  a  quasi  testamentary 
character,  a  power  of  appointment  which  will  override  the 
trusts,  or  a  power  of  revocation,  should  be  expressly  re- 
served (/).  The  absence  of  a  power  of  revocation  is  a  cir- 
cumstance to  be  taken  into  account,  and  is  of  more  or  less 
weight  according  to  the  other  circumstances  of  each  case  {)>/). 
And,  though  there  is  no  rule  of  law  that  a  voluntary  deed 
will  be  void  unless  the  solicitor  takes  the  settlor's  express 


(<?)  Ttcyne's  case,  1  Sm.  L.  C.  11th 
ed.  pp.  1,  26. 

(/)  See  Bullock  v.  Thome,  (1815) 
Moo.  615;  S.  C,  cited  3  Co.  82b;  but 
it  seems  that  the  title  under  the  settle- 
ment will  bo  valid  until  the  specified 
time  arrives. 

(17)  Jenkins  v.  Keymes,  (IGG.))  1 
Lev.  150. 

(A)  See  Boc  v.  Martin,  (1790)  4 
T.  R.  39;  Sug.  14th  ed.  721. 

(i)  Sug.  14th  ed.  722. 

(/.)  JhiUock  V.  Thome,  (1000)  Moo. 
G15. 

{l)  Anderson  v.  Ehworth,  (18G1)  3 
Gif.  154  ;  30  L.  J.  Ch.  922 ;  Coufts 
V.    Acirorth,   (1869)   8   Eq.  558;    38 


L.  J.  Ch.  G94;  Everitt  v.  E.,  (1870) 
10  Eq.  405  ;  39  L.  J.  Ch.  777.  The 
onus  of  showing  that  the  gift  was 
intended  to  be  irrevocable  may  be 
thrown  on  the  party  claiming  it, 
Coutts  V.  Acworth,  sup. ;  and  see 
WoUaston  v.  Tribe,  (1869)  9  Eq.  44  ; 
but  will  not  necessarily,  Phillips  v. 
MuUinejs,  (1871)  7  Ch.  244  ;  41  L.  J. 
Ch.  211  ;  Henry  v.  Armstrong,  (1881) 
18  Ch.  D.  668  ;  Tucker  v.  Bennett, 
(1887)  38  Ch.  D.  1  ;  57  L.  J.  Ch. 
607  ;  see  also  Ogilvie  v.  Littleboy, 
(1897)  13  T.  L.  R.  399. 

{m)  Taker  v.  T.,  (1863)  3  D.  J.  & 
S.  487,  491  ;  32  L.  J.  Ch.  322  ;  Hall 
V.  H.,  (1873)  8  Ch.  430,  438  ;  42 
L.  J.  Ch.  444. 
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direction  as  to  the  insertion  or  omission  of  such  a  power  (ii),    Chap.  XIV. 

yet  in  several  cases  voluntary  settlements,  apparently  irre-  -^ — 

vocable,  have  been  rectified  by  the  introduction  of  a  power  of 
general  appointment  (o).  In  Ireland  it  has  been  said  that  in 
the  absence  of  a  power  of  revocation,  it  must  be  proved  (1) 
that  the  deed  is  the  free  act  of  a  settlor  who  knows  what  he 
is  doing :  and  (2)  either  that  the  deed  is  j)rovident  and  just 
in  itself,  or  that  any  apparent  improvidence  and  injustice  is 
in  accordance  with  the  actual  intention  of  the  settlor  (;;). 
But  where  the  intention  to  make  an  irrevocable  settlement  is 
clear,  the  Court  will  not  interfere,  merely  because  the  deed 
is  voluntary  (q). 


The  27  Eliz.  e.  4,  does  not  affect  settlements  of  personal 
chattels  (r) . 

A  purchaser  will  not  be  affected  by  notice  of  an  equitable 
claim,  if  he  purchase  from  a  vendor  who  himself  bought  in 
good  faith  without  notice  (.s).  In  the  case  of  a  charitable 
trust,  it  has  been  said  that  want  of  notice,  in  order  to  be 
effectual,  must  have  existed  on  the  part  of  the  ^first  purchaser 
who  held  adversely  to  the  trust ;  and  that,  if  he  bought  with 
notice,  the  want  of  notice  in  any  subsequent  purchaser  is 
immaterial  (0.     This  is  a  doctrine  which  the  Courts  would 


Personal 
settlements 
not  within 
27  EUz.  c.  4. 

Purchaser 
"with  notice 
buying  from 
vendor  with- 
out notice, 
protected ; 
when. 


(«)  JIiill  V.  S.,  sup.;  Henry  v. 
Armstrong,  sup. 

[o]  Harbidge  t.  Wogan,  (1846)  5 
Ha.  258  ;  15  L.  J.  Ch.  281 ;  Kanneij 
V.  Williams,  (1856)  22  Beav.  452  ; 
Forshaw  v.  Welsh/,  (1860)  30  Beav. 
243  ;  30  L.  J.  Ch.  331  ;  see  Zorelly. 
WalUs,  (1883)  50  L.  T.  681 ;  Bonhofc 
X.  Henderson,  1895,  1  Ch.  742  ;  64 
L.  J.  Ch.  556;  affd.  1895,  2  Ch.  202, 
as  to  the  jurisdiction  of,  and  evidence 
required  by,  the  Court  in  such  cases. 

[p)  Horan  v.  MaeMahon,  (1886)  17 
L.  R.  Ir.  641,  654,  per  Fitzgibbon, 
L.J. 

[q)  Phillips  V.  MuUings,  and  Henry 
V.  Armstrong,  sup. ;  Ogilvie  v.  Llttlc- 
boy,  (1897)  13  T.  L.  R.  399. 

(r)    Barton    v.     Van    Heythuysen, 


(1853)  11  Ha.  126;  Be  Walhampton 
Est.,  (1884)  26  Ch.  D.  391  ;  53  L.  J. 
Ch.  1000. 

(«)  See  Brandlyn  v.  Ord,  (1738)  1 
Atk.  571,  and  Loicther  v.  Carlton, 
(1741)  2  Atk.  242  ;  Sweet  v.  South- 
cote,  (1786)  2  Br.  C.  C.  66;  Peacock 
v.  Burt,  (1834)  4  L.  J.  N.  S.  Ch.  33  ; 
but  the  doctrine  is  not  to  be  extended, 
West  London  Bank  v.  Reliance  Bldg. 
Soc,  (1885)  29  Ch.  D.  954,  963  ;  54 
L.  J.  Ch.  1081. 

{t)  See  East  Grinstead  case.  Duke's 
Ch.  Uses,  640,  A.  D.  1633  ;  and  see 
Sutton  Coldjield  case,  ib.  642 ;  and 
Comm.  of  Charitable  Donations  y. 
Wyhrants,  (1845)  2  J.  &  L.  182, 
194;  Tudor's  Char.  Trusts,  3rd  ed. 
291,  292. 
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Chap.  XrV". 
Sect.  5. 


Settlements 
to  defraud 
creditors, 
void  under 
13  Eliz.  c.  5. 


probably  be  unwilling  to  countenance.  But  no  length  of 
possession  will,  irrespectively  of  the  Statute  of  Limitations, 
protect  a  purchaser  buying  with  notice  of  the  charitable 
trust  {>().  If  trust  property  Avhich  has  been  improperly  sold 
finds  its  way  back  to  the  trustee,  it  becomes  re-impressed 
with  the  trust,  notwithstanding  any  want  of  notice  on  the 
part  of  intervening  purchasers  {x) . 

By  the  13th  Eliz.  c.  5  (made  perpetual  by  the  29th  Eliz. 
0.  5),  conveyances  made  of  fraud,  to  the  intent  to  delay, 
hinder,  or  defraud  creditors  (?/),  are  declared  to  be  void  :  but 
the  Act  does  not  extend  to  a  conveyance  of  any  interest, 
whether  legal  or  equitable,  under  the  deed  impeached  to  a 
purchaser  in  good  faith  and  for  value  without  notice  of  the 
intended  fraud  (~).  The  mere  fact  of  a  settlement  being 
voluntary  is  not  enough  to  render  it  void  against  creditors  {a) ; 
nor,  on  the  other  hand,  is  a  good  consideration  sufficient  to 
support  it,  if  the  intention  is  to  defraud  creditors  {b)  ;  though 
the  existence  of  a  valuable  consideration  is  a  circumstance  in 
favour  of  the  validity  of  the  deed  (c).  Where  the  settlement 
is  for  value  there  must  be  evidence  of  an  actual  or  express 
intention   to  defeat  and   delay   creditors   before   it   can   be 


(«)  Si(p.,  p.  4-15. 

{x)  Kennedy \.  Bahj,  (1804)  1  Sch. 
&  L.  at  p.  379. 

(//)  See  inf.,  p.  937  e<  scq. 

{z)  S.  5  ;  Halifax  Joint  Stock  Blccj. 
Co.  V.  GledhiU,  1891,  1  Ch.  31  ;  CO 
L.  J.  Ch.  181 ;  sec  Wood  v.  Dixie, 
(1845)  7  Q.  B.  892 ;  Colombine  v. 
Penhall,  (1853)  1  Sm.  &  G.  228; 
Penhall  v,  Elwin,  (1853)  ib.  258  ; 
Exp.  McBurnie,  (1852)  1  D.  M.  &  G. 
441  ;  jVarlow  v.  Ore/ill,  (1862)  8  Jur. 
N.  S.  789,  829  ;  Darvill  v.  Terrij, 
(1861)  6  H.  &  N.  807  ;  30  L.  J.  Ex. 
355  ;  and  see,  on  the  general  con- 
struction of  the  Statute,  Twi/ne^s 
case,  1  Sm.  L.  C.  11th  ed. ;  and 
Skarf  V.  Soulby,  (1849)  1  M.  &  G. 
364;  Townseud  \.  IFestncott,  (1810) 
2  Beav.  340 ;   Goldsmith  v.   liiisnell, 


(1855)  5  D.  M.  &  G.  547  ;  Christ!/  v. 
Conrtenay,  (1850)  13  Beav.  97 ; 
French  v.  F.,  (1855)  6  D.  M.  k  G. 
95  ;  Nealc  v.  Day,  (1858)  4  Jur. 
N.  S.  1225  ;  28  L.  J.  Ch.  45  ; 
Acraman  v.  Corbett,  (1861)  IJ.  &  H. 
410;  Thompson  v.  Webster,  (18G1)  7 
Jur.  N.  S.  531  ;  and  see,  as  to 
settlements,  pendente  lite,  Blenkinsopp 
V.  B.,  (1852)  1  D.  M.  &  G.  495  ;  21 
L.J.  Ch.  401. 

(a)  Holmes  x.  Penney,  (1850)  3  K. 
&  J.  90,  99  ;  26  L.  J.  Ch.  179. 

(h)  Bott  V.  Smith,  (1856)  21  Beav. 
511  ;  see  Re  Troughton,  (1894)  71 
L.  T.  427,  where  administrator,  who 
was  also  residuary  legatee,  assigned 
for  value  to  avoid  a  call  on  shares. 

{(■)  Holmes  v.  Penney,  sup. 
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held    to    be    void,   whereas   in   the    case    of    a    vokmtary   Chap.  XIV. 

1111  Sect.  5. 

settlement   it   is  only   necessary  that    the  facts   should    be 

such  that  the  settlement  has  a  necessary  tendency  to 
defeat  and  delay  creditors  (f/).  Where  a  woman  married 
in  1864,  became  at  various  dates  after  her  marriage  entitled 
to  sums  of  money  under  her  father's  and  grandfather's 
wills,  which  she  lent  to  her  husband  for  the  purpose  of 
his  business,  on  the  express  understanding  that  he  would 
execute  a  settlement  of  the  moneys  upon  her :  and  the  hus- 
band did  so  in  1883,  and  thenceforward  continued  until  his 
banki'uptcy  to  pay  her  interest  on  the  sums  borrowed  by  him, 
the  settlement  was  held  to  be  good  as  against  the  husband's 
creditors,  there  having  been  consideration  for  it  in  the  waiver 
by  the  wife  of  her  equity  to  a  settlement  (e).  A  deed 
executed  on  the  eve  of  bankruptcy  will  not  be  upheld,  if  it  is, 
in  effect,  an  assignment  of  the  debtor's  solvency  (/).  Nor 
is  the  absence  of  any  fraudulent  intention  on  the  part  of  the 
debtor,  or  the  fact  that  the  settlement  was  procured  from  him 
by  the  fraud  of  others,  sufficient  to  uphold  the  deed,  if  the 
effect  of  the  transaction  is  to  defeat  the  claims  of  creditors  (g), 
but  on  the  other  hand  false  recitals  and  the  fact  that  the 
settlement  was  one  of  non-existing  property  made  by  a  hus- 
band in  insolvent  circumstances  on  his  marriage,  the  wife 
being  no  party  to  the  fraud,  have  been  held  insufficient  to 
upset  the  deed  {h).  A  surety  is  no  more  justified  in  placing 
his  property  out  of  the  reach  of  liability  for  the  debt  than  if 
he  were  the  principal  debtor  (/).  The  fact  that  a  settlement 
for  valuable  consideration  is  made  with  the  knowledge  that 
the  settlor  is  of  extravagant  or  intemperate  habits  is  not 
sufficient  to  make  it  void  or  fraudulent  under  the  13  Eliz.  or 
under  the  Bankruptcy  Acts  (A-). 

(d)  Re  TetU'j,  1S96,  66  L.  J.  Q.  B.       Manson,  321,  323. 

Ill,  11-1;  affd.  3  Manson,  321.  {h)  Kevan   v.    Craicford,    (1S77)    6 

[e)  Exp.nomc,{\^?,&)bi'L.T.ZO\.       Ch.  D.   29;  46  L.  J.  Ch.  729;   Ee 
(/)   Goodruhe  v.   Taylor,   (1863)    2       Rcis,  1904,  2  E.  B.  769. 

H.  &]\I.  380;  (1864)  2D.  J.&S.  135.  (i)  Goodricke  v.   Taylor,  sup.  ;   see 

{g)  Cornish  v.  Clark,  (1872)  14  Eq.  Eidler  v.  R.,  (1882)  22  Ch.  D.  74. 

184  ;  42  L.  J.  Ch.  14  ;  and  see  per  {k)  Re  Tetley,  (1896)  66  L.  J.  Q.  B. 

Lord  Esher  in    Re  Tetley,   (1896)   3  111;  affd.  3  Manson,  321. 
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Chap.  XIV.  The  fact  that  the  settlor  at  the  date  of  the  settlement  was 
^*'°^'  ^'  largely  engaged  in  speculative  transactions  (/),  or  was  about 
to  engage  in  a  hazardous  business  {in),  is  of  course  strong 
evidence  that,  notwithstanding  his  apparent  solvency,  the 
real  intention  of  the  settlor  was  to  place  the  i^roperty  beyond 
the  reach  of  his  creditors ;  and  the  fact  that  he  has  already 
made  provision  for  the  objects  of  the  settlement  may  not  be 
immaterial  in  estimating  the  good  faith  of  the  transaction  {ii). 

What  pro-  It  has  been  repeatedly  held  that  an  assignment  of  property 

mtSn'^it.  incapable  of  being  taken  in  execution,  is  not,  within  tlie 
words  of  the  Statute,  an  assignment  with  intent  to  delay 
creditors  (o) .  Thus,  copyholds,  and  money  and  securities  for 
money  were  not  within  the  original  scope  of  the  Act  {p)  : 
and  it  was  considered  a  doubtful  point  whether  a  person 
largely  indebted  might  not  purchase  and  settle  property, 
which  his  creditors,  in  the  absence  of  direct  fraud,  would  be 
unable  to  follow  [q) .  Now,  however,  by  the  Judgments  Act, 
1839,  copyholds  may  be  taken  in  execution  under  a  writ  of 
cirgit,  and  money,  bank  notes,  and  securities  for  money  under 
a  writ  of  f.  fa.  (r).  Since  this  extension  of  the  law  of  judg- 
ments, a  voluntary  purchase  of  stock,  by  a  person  largely 
indebted,  in  the  names  of  trustees,  upon  trust  for  the  benefit 
of  his  children,  has  been  held  fraudulent  within  the  Act  (s) ; 
so,  also,  an  assignment  by  a  person  in  extremis  of  a  policy  on 
his  life  if).     To  bring  a  case  within  the  13  Eliz.  it  was  stated 

{[)  Crossley  v.  Elivorthij,  (1871)  VI  1  Cox,  278. 

Eq.  158;  40L.J.  Ch.  480;   Trty^rv.  [q)  Fletcher    v.    Sedley,     (1704)     2 

Coenen,  (1876)  1  Ch.  D.  636.  Vem.  490 ;  but  see   Barton  v.    Van 

(m)  Mackay  v.  Boitglas,  (187-2)   14  Heythuy sen,  {l^bZ)  II  Via..  VIQ  ;  Sug. 

Eq.  106  ;    41  L.  J.  Ch.  539  ;    Ex  p.  14th  ed.  706  ;    and  see  judgment  in 

RmselJ,   (1882)   19  Ch.    D.   588  ;    51  Nealc   v.  Bay,  (1858)  4  Jur.  N.   S. 

L.  J.  Ch.  521  ;  Re  Holland,  1902,  2  1225  ;  28  L.  J.  Ch.  45. 

Ch.  360,  373  ;  71  L.  J.  Ch.  518.  {r)  See  ss.  11  and  12. 

(«)  Crosskyv.  Elworthy,  sup.  (-)  Barrack  v.  M'Culloeh,  (1856)  3 

(o)  Rider  v.  Kidder,  (1805)  10  Vcs.  K.  &  J.  110  ;  20  L.  J.  Ch.  105. 
360  ;    and  see  Barrack  v.  M'Ciilloch,  {t)  Stokoev.  Coiain,  (1861)  29  Bcav. 
(1856)  3  K.  &  J.  110  ;    26  L.  J.  Ch.  637  ;  a.s  to  policies  of  insurance  being 
105  ;  and  cases  there  cited  and  judg-  securities  for  money  within  the  Judg- 
ment, ments  Act,  1838,  s.   12,  see  Law  v. 

(p)  See  .Vatheics  v.  Fiaver,  (1786)  Indisputable  life  Ass.    Co.,  (1855)  1 
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by  Lindley,  L.  J.  {ii),  that  the  disposition  must  be  of  the    ^^^P^^^/^- 
whole  or  substantially  the  whole  of  the  settlor's  property.         


The  simple  test  to  be  applied  in  each  case  is,  whether  the  '^^^*^.  °^ 
transaction  is  entered  into  in  good  faith,  or  a  mere  contri- 
vance for  the  personal  benefit  of  the  settlor,  or  of  others 
whom  he  wishes  improperly  to  favour  (x)  ;  the  whole  of  the 
circumstances  sm-rounding  the  execution  of  the  conveyance 
must  be  looked  at  to  ascertain  whether  the  conveyance  was 
in  fact  executed  with  intent  to  defeat  and  delay  creditors  {>/) . 
Thus,  an  ordinary  creditor's  deed  is  not  within  the  Act  (2)  ; 
unless  it  is  so  framed  that  a  creditor,  willing  to  take  his  fair 
share  of  the  property,  cannot  reasonably  be  expected  to  accede 
to  it  (a)  ;  but  the  fact  that  it  contains  provisions  in  favour  of 
the  debtor  or  intentionally  excludes  a  particular  creditor  does 
not  necessarily  make  it  void  under  the  Act  (b).  So,  where  a 
trader  debtor,  knowing  that  a  writ  of  sequestration  was  about 
to  be  issued  against  him,  vested  the  whole  of  his  property  in 
trustees  for  the  benefit  of  certain  of  his  creditors,  and  the 
deed  contained  a  proviso  that  he  should  remain  in  possession 
for  six  months,  and  that  if  any  sequestration  should  be  en- 
forced his  possession  was  to  cease,  it  was  held  that  the  deed, 
though  an  act  of  bankruptcy,  if  any  of  the  excluded  creditors 
had  filed  a  petition  upon  it,  was  not  void  under  the  13th 
Eliz.  c.  5  (c).     Where,  as  in  the  case  just  cited,  the  trans- 


K.  &  J.  223  ;    24  L.  J.  Ch.   196  ;  502. 

Sobson  V.  M'Creirjht,  (1858)  25  Beav.  (a)  Owen  v.  Body,   (1836)   5  A.  & 

272  ;  27  L.  J.  Ch.  471.  E.  28  ;  5  L.  J.  N.  S.  K.  B.  191  ;  see 

(m)  Re  Carl  Hirth,  1899,  1  Q.  B.  11  C.  B.  418  ;    and  Bolt  v.  Kelly, 

612,   620 ;  68  L.  J.  Q.  B.  287 ;  cf.  (1849)   13  Ir.  L.  E.  33  ;  see  Maske- 

Alton  Y.  Sarrisoti,  inf.,  at]).  620;  Kv  letjne  v.   Smith,  1903,  1  K.  B.  671, 

parte  Games,  (1879)  12  Ch.  D.  314,  324.  676  ;  72  L.  J.  K.  B.  237,  240. 

(x)  Godfrey  v.  Foole,  (1888)  13  A.  (b)  MasMeyne\.  Smith,  sup. 

C.   497,   503  ;    Maskeleyne  v.   Smith,  [c)  Alton  v.  Harrison,  (1869)  4  Ch. 

1903,  I  K.  B.  671  ;  72  L.  J.  K.  B.  622  ;    Boldero  v.   London  and   West- 

237   240.  minster  Discount  Co.,  (1879)  5  Ex.  D. 

(y)  Re  Holland,   1902,   2  Ch.  360,  at  p.  51 ;  see  and  distinguish  Spencer 

373;  71  L.  J.  Ch.  518.  v.^^a^er,  (1878)4  Q.B.D.  13;  48L.  J. 

(z)  Janes  v.    Whitbread,  (1851)    11  Q,.'B.  A%0  ;  al&o  MaskeleyneM.  Smith, 

C.  B.  406  ;  20  L.  J.  C.  P.  217  ;  God-  sup.,  where  these  cases  are  referred 

frey  v.   Poole,   (1888)    13  A.  C.  497,  to. 
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Life  interest 
determinable 
on  bank- 
ruptcy. 


action  is  in  the  nature  of  a  mortgage,  retention  of  possession 
by  the  grantor  until  default  is  made  is  no  evidence  of  fraud ; 
but  it  is  otherwise  where  the  possession  is  retained  after  what 
purports  to  be  an  absolute  conveyance  of  the  property  (d)  ; 
though,  even  in  this  case,  the  presumption  of  fraud  may  be 
rebutted  (e) .  Where  a  creditor  was  entitled  to  a  memorandum 
by  which  the  debtor  had  a  fortnight  before  his  death,  insolvent, 
declared  himself  trustee  of  certain  property  then  in  mort- 
gage to  him  and  of  a  bill  which  he  had  endorsed  to  the 
creditor  to  secure  repayment  of  a  sum  of  money,  it  was  held 
that  the  creditor  was  entitled  to  the  security  as  against  the 
other  creditors,  the  debtor  having  gained  no  personal  benefit 
by  the  transaction  (/).  And  even  on  the  eve  of  bankruptcy, 
suspected  by  both  parties,  a  negotiation  in  good  faith  for 
security  will  be  supported  {(j).  Where  A.  conveyed  all  her 
property  in  trust  for  her  daughters  in  consideration  of  a 
covenant  by  them  to  pay  all  her  debts  incui-red  up  to  date  in 
connection  with  the  property,  and  to  maintain  her,  the  trans- 
action was  held  to  be  a  family  arrangement  made  in  good 
faith  not  intended  to  defraud  creditors  {//). 

Where  a  husband  being  entitled  Jure  nuiriti  to  property 
makes  a  proper  settlement  thereof,  the  fact  that  he  makes  the 
life  interest  reserved  in  the  settlement  to  himself  determin- 
able on  bankruptcy,  does  not,  in  the  absence  of  evidence  of 
indebtedness  by  the  husband  at  the  date  of  the  settlement,  or 
of  an  intention  on  his  part  to  enter  upon  a  speculative 
business,  raise  the  inference  that  the  settlement  was  fraudu- 
lent under  the  Act  {i)  ;  nor,  it  seems,  is  such  a  limitation  void 
against  the  husband's  trustee  in  bankruptcy  (/■) . 


{(l)  Edivards  v.  Harhen,  (1788)  2 
T.  R.  587. 

{e)  Latimer  v.  Batson,  (182.5)  4  B. 
&  C.  G52  ;  4  L.  J.  (0.  S.)  K.  B.  25  ; 
see  Coote  on  Mortgages,  7th  ed.  185 
—187. 

(/)  Middleton  v.  FoUocl;  (1876)  2 
Ch.  D.  104  ;  45  L.  J.  Ch.  293  ;  ap- 
proved in  New  Prance  and  Garrard'' s 
Trustee  v.  mmtitic/,  1897,  2  Q.  B.  19  ; 


66  L.  J.  Q.  B.554. 

(//)  Smith  V.  nigrim,  (1876)  2  Ch. 
D.  127,  and  cases  there  cited. 

[h]  Golden  v.  Gillam,  (1881)  20 
Ch.  D.  389  ;  51  L.  J.  Ch.  154,  503. 

ii)  Re  UoUand,  1902,  2  Ch.  360, 
and  cases  there  cited  at  p.  373. 

{k)  lb.  at  p.  381  ;  sec  Williams  on 
Bankruptcy,  8th  ed.  204,  205. 
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"Where  a  recovery  was  suffered  by  A.,  tenant  for  life,  and   Chap.  XIV. 

B.,  his  son,  tenant  in  tail  in  remainder,  and   by  the  deed  -;=— 

leading  the  uses  of  the  recovery,  A.'s  life  estate  was  limited  Liddeil. 
to  B.,  in  order  to  defraud  A.'s  creditors,  and,  subject  thereto, 
the  property  was  settled  on  B.  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  but  B.  was  not  privy  to  the  fraud, 
it  was  held  that  the  recovery  was  good,  and  that  the  deed 
leading  the  uses  was  bad ;  so  that  A.'s  life  estate  passed  to 
his  assignees  in  a  subsequent  bankruptcy,  and  subject  thereto, 
B.  became  entitled  in  fee  simple  (/).  A  voluntary  conveyance 
with  the  intention  of  depriving  the  plaintiff  in  an  action  of 
the  fruits  of  his  verdict  has  been  held  to  be  void  {m)  ;  so,  also, 
where  the  object  of  the  deed  was  to  defeat  proceedings  under 
a  winding-up  order  (w) .  But  the  intention  to  defraud  must 
be  clear;  thus,  where  A.  married  in  Hong  Kong  on  May 
31st,  and  on  October  8th  in  the  same  year  was  served  with  a 
writ  in  a  breach  of  promise  action,  brought  against  him  in 
England,  and  nine  days  later  made  a  voluntary  settlement  of 
a  fund  which  had  fallen  into  possession  on  May  11th,  a  fact 
of  which  he  had  not  been  aware  when  he  married,  the  settle- 
ment was  held  to  be  good,  there  being  no  sufiieient  evidence 
of  an  intention  to  "  delay,  hinder,  or  defraud  creditors  "  (o)  ; 
and  a  conveyance,  pending  an  action  or  judgment,  is  not 
necessarily  void  if  supported  by  a  valuable  consideration  {j)). 

It  has  been  held   that  a  conveyance  can  be  set  aside  as  Who  may 
fraudulent  against  creditors  only  at  the  instance  of  a  person 
who  was  a  creditor  at  the  time  ;  though,  when  it  shall  have 
been  set  aside,  subsequent  creditors  may  be  let  in  {q)  :  but 

{I)  Tarleton   v.   Liddeil,    (1851)    17  ment  of  Lindley,  L,  J.,  p.  301. 

Q.  B.  390  ;  (1851)  4  De  G.  &  S.  538  ;  {p)  Marloiv  v.  Orgill,  (1862)  8  Jur. 

20  L.  J.   Q.  B.   507;    Wakefield  v.  N".  S.  789,   829;    Darvill  v.   Terry, 

Gibbon,  (1857)  1  Gift.  401  ;  26  L.  J.  (1861)  6  H.  &  N.  807  ;  30  L.  J.  Ex. 

Ch.  505.  355. 

(w)  Barling  v.  Bishopp,  (1860)  29  {q)  Ede  v.  Enowles,   (1843)  2  Y.  & 

Bear.  417.  C.  C.  C.  172,  178;  see  Re  Magaivleif  s 

(w)  Reese  River  Co.  v.  Aiivcll,  (1869)  Trust,  (1851)  5  De  G.  &  S.  1 ;    Barton 

7  Eq.  347.  V.    Van   Heythmjsen,   (1853)    11   Ha. 

(p)  Ex  1).  Mercer,  {n%&)\l  Qi.'B.'D.  126,    133;    Strong   v.    S.,   (1854)    18 

290  ;  55  L.  J.  Q.  B.  558.     See  judg-  Beav.  408. 
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940  EFFECT  OF  CONVEYANCE  ON 

Chap.  XIV.    the  former  branch  of  the  proposition  cannot  now  be  relied 

on  {)•)  ;  except  perhaps  in  cases  where  all  debts  due  at  the 

date  of  the  deed  have  been  paid,  and  there  is  no  evidence  of 
an  intention  to  defraud  future  creditors  («) ;  or  in  cases  where 
the  deed  is  impeached  only  on  account  of  the  presumption 
of  fraud  which  arises  from  its  being  voluntary  (f).  The 
whole  subject  was  fully  considered  in  the  case  of  Spirett  v. 
Willoics  (ii)  ;  in  which  Lord  Westbury  expressed  his  opinion 
that  the  following  conclusions  were  well  founded  : — "  If  the 
debt  of  the  creditor  by  whom  the  voluntary  settlement  is 
impeached  existed  at  the  date  of  the  settlement,  and  it 
is  shown  that  his  remedy  is  defeated  or  delayed  by  the 
existence  of  the  settlement,  it  is  immaterial  whether  the 
debtor  Avas,  or  was  not,  solvent,  after  making  the  settle- 
ment {x)  ;  but  if  a  voluntary  settlement,  or  deed  of  gift, 
be  impeached  by  subsequent  creditors,  whose  debts  had 
not  been  contracted  at  the  date  of  the  settlement,  then  it  is 
necessary  to  show,  either  that  the  settlor  made  the  settle- 
ment with  express  intent  to  delay,  hinder,  or  defraud 
creditors,  or  that,  after  the  settlement,  he  had  not  sufficient 
means  or  reasonable  expectation  of  being  able  to  pay  his  then 
existing  debts — that  is  to  say,  was  reduced  to  a  state  of 
insolvency  ;  in  which  case  the  law  infers  that  the  settlement 
was  made  with  intent  to  delay,  hinder,  or  defraud  creditors, 
and  is,  therefore,  fraudulent  and  void  (//).  Where  a  trader 
settled  all  his  property,  present  as  well  as  future,  reserving 
to  himself  the  control  over  his  stock  in  trade,  and  con- 
tinued to  trade,  the  settlement  was  held  to  be  void  as  against 
his    creditors,    though    he   did    not    appear   to    have   been 


(r)     See     Barton    v.    Van    Heyt-  (t)  Holmes  v.   Tenncy,  (185G)  3  K, 

huysen,    sup.  ;     Graham    v,    Furbcr,  &  J.  90,  99  ;  2G  L.  J.  Ch.  179. 

(1854)  14  C.  B.  410  ;  23  L.  J.  C.  P.  («)  (1864)  3  D.  J.  &  S.  293. 

51;    Jenlcyn    v.    Vaughan,    (1856)   3  [x)  See,  however,  as  to  this  rfie;^MW, 

Dr.  419  ;  25  L.  J.  Ch.  338  ;   Crosslcy  Frcnnan  v.  Pope,  (1870)  5  Ch.  538; 

V.  Elworlhy,   (1871)  12  Eq.  158;  40  39    L.    J.    Ch.    689;    Re  Lane-Fox, 

L.  J.  Ch.  480;  Mackay  v.   Douglas,  1900,   2  Q.   B.   508,   513;   69  L.  J. 

(1872)  14  Eq.  106;  41  L.  J.  Ch.  539;  Q.  B.  722. 

and  see  inf.  (y)  Approved  and  followed  in  lie 

(«)  See  Jcnhyn  v.  Vaughan,  sup.  Lane-Fox,  sup. 
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indebted  at  the  date  of  its  execution  (s).    And  where  a  father   Chap  XIV. 

.                         beet.  0. 
had    given    to   a   bank   a    guarantee    to    secure    his    son  s  

balance  up  to  £1,000,  and,  when  it  was  already  overdrawn 
to  the  extent  of  £1,500,  made  a  voluntary  settlement  of 
leaseholds  worth  £200  a  year  subject  to  a  ground  rent  of 
£3  lO.s.  Od. — his  only  other  property  being  a  small  amount 
of  furniture  and  a  debt  of  £1,500  due  from  his  same  son- 
it  was  held  that  the  settlement  was  void  as  against  creditors, 
as  amounting  in  fact  to  a  settlement  of  all  the  settlor's 
property,  since  the  liability  under  the  guarantee  must  be 
regarded  as  substantial,  and  the  settlor  would,  after  the 
settlement,  have  nothing  to  meet  that  liability  except  the 
debt  due  from  his  son,  which  ex  hi/pot/iesi  could  only  be  a 
di\'idend  on  his  son's  estate  (a). 

The  fii-st  of  the  above  dicta  of  Lord  Westbury  in  the  case  Remarks  on 
of  Spircff  V.  Wii/oirs  requires  some  qualification  (i).  The  jfuiou-s.' 
mere  cii'cumstance  that  the  debt  of  the  creditor  impeaching 
the  deed  was  existing  at  the  date  of  the  settlement  will  not  of 
itself  entitle  him  to  relief  against  it,  unless  from  all  the 
circumstances  an  intention  to  defraud  creditors  must  be  pre- 
sumed. Actual  proof  of  an  express  fraudulent  intention  is 
not  required,  except  in  eases  where  the  settlement  sought  to 
be  set  aside  is  founded  on  a  valuable  consideration  {(■) ;  and 
even  in  these  cases,  it  is  submitted,  the  difference  consists  not 
so  much  in  the  nature  of  the  proof  required,  as  in  the  degree 
of  its  cogency — the  fact  of  a  valuable  consideration  of  itself 
rebutting  any  j^rimd  facie  presmnption  of  fraud. 

Where  the  deed  comes  within  the  statute,  the  creditor's  Mere  delay 

.  T         PP     J     1    1  11        .no  bar  to 

right  is  a  legal  one,  and  will  not  be  aiiected  by  any  delay  m  creditor's 
enforcing    it,   short   of    such   a   delay  as    bars    the    debt  stSute'^'^^'' 
altogether  {d). 

{z)   Ware  v.  Gardner,  (1869)  7  Eq.  (c)  See  per  Giffard,  L.  J.,  in  Free- 

317  ;  38  L.  J.  Ch.  348.  man  v.   Fope,  sup.  ;   Vaughan  Wil- 

(a)  FidlerY.  R.,  (1882)22  Ch.D.  74.  Hams,  J.,  in  Re  TetUy,  (1897)  66  L.J. 

{b)  Freeman  v.  Fope,  sup.  ;  and  see  Q.  B.  Ill,  114. 

Kent  V.  RUey,  (1872)  14  Eq.  190 ;  41  {d)  Three  Towns  Bkg.  Co.  v.  Mad- 

L.  J.  Ch.  569  ;  Re  Holland,  1902,  2  dcver,  (1884)  27  Ch.  D.  523  ;  53  L.  J. 

Ch.  360  ;  71  L.  J.  Ch.  618.  Ch.  998. 
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Chap.  XIV. 
Sect.  5. 

Person  who 
has  assisted 
in  preparing 
a  voluntary 
deed  may  not 
claim  ad- 
versely to  it. 


It  was  lield,  that  a  person  wh.o  has  assisted  in  the  pre- 
paration and  carrjdng  out  of  a  voluntary  deed,  is  not  thereby 
necessarily  precluded  from  enforcing  his  claim  adversely  to  it, 
as  a  creditor  of  the  settlor ;  hut  this  was  reversed  on  appeal  {c) . 
It  lias  also  been  decided  that  an  indictment  will  lie  against 
both  the  grantor  and  grantee  in  a  fraudulent  deed  (,/')  ;  and 
therefore  where  a  bill  is  filed  to  set  aside  a  deed  as  fraudu- 
lent under  the  Statute,  a  defendant  who  is  a  party  to  the 
deed,  either  as  grantor  or  grantee,  may  decline  to  answer  the 
interrogatories  {g) . 


How  volun- 
tary settle- 
ments may 
be  avoided 
under  the 
Bankruptcy 
Act. 


The  Bankruptcy  Act,  1883  (A),  has  introduced  several 
important  provisions  with  reference  to  the  avoidance  of 
voluntary  settlements.  By  s.  47,  any  settlement  of  property 
(not  being  a  settlement  made  before  and  in  consideration  of 
marriage,  or  in  favour  of  a  purchaser  (/)  or  incumbrancer  in 
good  faith  and  for  valuable  consideration  (/>■),  or  a  settlement, 
made  on  or  for  the  wife  or  children  of  the  settlor,  of  property, 
which  has  accrued  to  him  after  marriage  in  right  of  his 
wife  (/) )  is  made  void  as  against  his  trustee  under  the  Act,  if 
he  becomes  bankrupt  within  two  years  after  the  date  of  the 
settlement ;  and  if  he  becomes  bankrupt  at  any  subsequent 
time  within  ten  years  from  such  date,  then  it  is  also  to  be 
void,  unless  the  parties  claiming  under  it  can  prove  that  the 
settlor  was,  at  the  time  of  making  the  settlement,  able  to  pay 


(p)  OHiver  v.  Kviff,  (1855)  1  Jur. 
K  S.  1066  ;  rev.  (1856)  8  D.  M.  & 
G.  110. 

(/)  Jicff.  V.  Smith,  (1852)  6  Cox, 
C.  C.  31. 

iff)  Wich  V.  rarkcr,  (1856)  22 
Beav.  59. 

[h)  S.  91  of  the  Act  of  1869  was 
confined  to  settlements  made  by 
traders,  while  in  the  present  Act  no 
distinction  is  drawn  between  classes; 
and  s.  47  of  the  later  Act  is  not  re- 
trospective so  as  to  apply  to  a 
settlement  made  prior  to  its  coming 
into  operation  :  Ex  p.  Todd,  (1887)  I'J 
Q.  B.  D.  186  ;  56  L.  J.  Q.  B.  431. 


(i)  A  purchaser  in  the  ordinary 
commercial,  and  not  in  the  legal, 
sense  is  meant,  so  that  a  trustee  of  a 
post-nuptial  settlement  is  not  a  pur- 
chaser within  the  section  :  Ex  p. 
mihuan,  (1879)  10  Ch.  D.  622 ;  48 
L.  J.  Bkcy.  77  ;  Hance  v.  Harding, 
(1888)  20  Q.  B.  D.  732,  738;  Ee 
Earry,  1904,  1  K.  B.  129  ;  73  L.  J. 
K.  B.  83 ;  and  see  Ee  Bale  and  Elsden, 
(1892)  36  Sol.  J.  347. 

{k)  See  Mackinlofih  v.  Eogose,  1895, 
1  Ch.  505  ;  64  L.  J.  Ch.  274  ;  Ec 
Tctloj,  (1896)  66  L.  J.  Q.  B.  111. 

[l)  Ex  p.  Uome,  (1886)  54  L.  T. 
301. 
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all  his  debts  without  the  aid  of  the  property  comprised  in   ^^a^'^^^' 

such  settlement  (;;?),  and  that  the  interest  of  the  settlor  in  

such  property  had  passed  to  the  trustee  of  such  settlement  on 
the  execution  thereof.  And  any  covenant,  or  contract  made 
in  consideration  of  marriage,  for  the  future  settlement  upon 
or  for  the  settlor's  wife  or  children  of  any  money  or  property 
wherein  he  had  not,  at  the  date  of  the  marriage,  any  estate 
or  interest  whether  vested,  or  contingent,  in  possession,  or 
remainder,  and  not  being  money  or  property  of  or  in  right  of 
his  ^^ife,  is  made  void  as  against  his  trustee  under  the  Act,  in 
the  event  of  his  becoming  bankrupt  before  such  property  or 
money  has  been  actually  transferred  or  paid,  pursuant  to  such 
contract  or  covenant ;  and  the  word  "  settlement  "  {n)  is  for 
the  purposes  of  this  section  to  include  any  conveyance  or 
transfer  of  property.  But  it  has  been  held  not  to  include  a 
gift  of  money  to  a  son  for  the  purpose  of  setting  him  up  in 
business  (o).  The  section  does  not  apply,  where  the  estate  of 
the  settlor  is  being  administered  as  insolvent  by  the  Court  of 
Bankruptcy  (p).  Nor  does  it  make  a  voluntary  settlement 
void  against  the  settlor's  trustee  in  bankruptcy  from  its  date, 
but  only  from  the  time  when  the  trustee's  title  accrues; 
hence,  if  the  property  comprised  in  the  settlement  has  been 
sold  to  a  purchaser  in  good  faith  and  for  value,  before  the 
trustee's  title  accrued,  the  purchaser's  title  will  be  good 
against  the  trustee  (q).  And  where  a  settlement  is  void 
against  the  trustee,  it  is  void  for  all  purposes,  and  does  not 
give  him  any  priority  over  incumbrancers  subsequent  to  the 
settlement  (r). 

By  s.  48,  every  conveyance  or  transfer  of  property,  or  Under  s.  48. 

(w)  But  this  does  not  include  the  1900,  2  Q.  B.  790;  69  L.  J.  Q.  B.  936. 

interest   which   the    settlor    himself  (p)  Re  Gould,  (1887)   19  Q.  B.  D. 

takes    under    the     settlement:     Re  92 ;  56  L.  J.  Q.  B.  333;  see  ira«?MC^- 

Lomides,\\S%l)  18  Q.  B.  D.  677  ;  56  v.  Clarl-,  sup. 

L.  J.  Q.  B.  425.  {q)  Re  Carter  and  Ecnderdine,  1897, 

(m)  For  a  definition  of  the  word,  1  Ch.  776 ;  66  L.  J.  Ch.  408. 

see  Basluck  v.  Clark,  1899,  1    Q.  B.  ()■)     Sa»guinetti   v.    Stuclceifs  Bkg. 

699  ;  68  L.  J.  Q.  B.  486.  Co.,  1895,  1   Ch.  176  ;    64  L,  J.  Ch. 

(o)  Exp.  Rarvey,  (1885)  15  Q.  B.  D.  181  ;   Re  Farnham,  1895,  2  Ch.  799  ; 

682 ;  54  L.  J.  Q.  B.  554;  Re  Plummer,  64  L.  J.  Ch.  717. 
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Chap.  XIV.    charge  tliereon  made,  every  payment  made,  every  obligation 

'— —  incurred,  and  every  judicial  proceeding  taken  or  suffered  by 

any  person  unable  to  pay  his  debts  as  they  become  due,  from 
his  own  moneys,  in  favour  of  any  creditor,  or  any  person  in 
trust  for  any  creditor,  with  a  view  of  giving  such  creditor  a 
preference  (s)  over  the  other  creditors,  is  to  be  deemed 
fraudulent  and  void  under  the  Act,  in  the  event  of  the  person 
making,  taking,  paying,  or  suffering  the  same  being  adjudged 
banlo-upt  on  a  bankruptcy  petition  presented  within  three 
months  (/)  after  the  date  of  making,  taking,  paying,  or 
suffering  the  same  ;  but  the  section  is  not  to  affect  the  rights 
of  any  person  making  title  in  good  faith,  and  for  valuable 
consideration,  through  or  under  a  creditor  of  the  bankrupt  (ii). 
And  by  s.  49  certain  transactions  with  the  bankrupt,  or  in 
relation  to  his  property,  are  protected  from  the  operation  of 
the  Statute  {x) . 

On  what  terms  Where  a  purchaser  for  value  is  evicted  in  Equity,  under 
evSted'rr'' ''  a  prior  title,  he  will  be  credited  with  all  moneys  expended 
Equity.  -^^  |-^-j^  j^  ueccssary  repairs  or  permanent  improvements  {//) 

(except  improvements  made  after  he  has  discovered  the  defect 
of  title  (i:)  )  ;  and  will  be  debited  with  the  rents  which  he  has 
received;  but,  unless  guilty  of  actual  fraud  or  purchasing 
with  notice  of  an  infant's  title  (a),  the  account  will  not 
extend  to  such  rents  as,  without  his  neglect  or  default,  he 
might  have  received  {b)  ;  nor  will  he  be  conclusively  bound 
by  his  admissions  in  his  answer  as  to  receipts  (c)  ;  nor, 
except  in  cases  where  the  defendant   fills   a  fiduciary  cha- 

(s)    As   to   what  is   a    fraudulent  {x)  See  .wj;.  p.  8G1. 

preference,   see  Williams   on   Bkcy.  (y)  jfiU  y.  mil,  (1852)  3  H.  L.  C. 

8th  ed.  250  et  seq.  828. 

(i)   ^ce  Re  Liverpool  Guarantee  Co.,  ^^    ^^^^^^^    ^    Browne,    (1796)    3 

(1882)  30  W.  R.  378.  ^x?i^.  P.  C.  462,  518  ;   Clare  Hall  v. 

(m)  It  would  seem  that  the  protcc-  j^^rding,  (1818)  C  Ha.  273  ;   17  L.  J. 

tion  is  not   under  this   section  ex-  q,     g^^ 

tended  to  the  creditor  himself  as  well  ,  ,  „,     ^  ,,      ^        /,  o  <  r\  c  -n 

,      .,  ...  T      1-  (a)  Blomjieldv.  Eyre,{\M5)^Bc:^,y. 

as  to  those  claiming  under  him,  as  „.„     ,,  t     t    /-<i    \^nl^ 

,,,,,,,  ,  „.,  2o0  ;   14  L.  J.  Oh.  2C0. 

was  held  to  be  the  case  under  s.  Di 

of  the  Act  of  1869  ;  see  Butcher  v.  (*)  I^oiccU  v.  U.,  (1837)  2  M.  &  C. 

Stead,  (1875)  L.  R.  7  H.  L.  839  ;  44      478. 

L.  J.  Bank.  129.  {c,  S.  C. 
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racter,  will  the  account,  as  a  general  rule,  be  carried  back   Chap.  XIV. 

Sect.  5. 
beyond  the  filing  of  the  bill  (d).    Where  a  mortgagee,  claim- 

ing  under  a  tenant  for  life,  remained  in  possession  after  the 
death  of  the  tenant  for  life,  of  which  he  was  in  ignorance,  it 
was  held  that  he  must,  in  default  of  equitable  considerations, 
account  to  the  remainderman  for  six  years'  arrears  of  rents 
prior  to  the  filing  of  the  petition,  on  the  analogy  of  a  legal 
claim  {e).  Annual  rests  will  not  be  directed,  unless  a  special 
case  for  that  form  of  decree  be  made  on  the  pleadings  (/)  ; 
and  the  decree  should  contain  a  direction  for  just  allow- 
ances (//).  Where  a  man  completed  the  purchase  of,  and 
paid  for,  an  estate  which  his  wife  had  contracted  for  before 
marriage,  and  then  sold  it  without  her  concm-rence,  the  pur- 
chasers, upon  being  evicted  by  the  wife's  heir  after  the 
husband's  death,  were  allowed  a  lien  on  the  estate  for  the 
purchase- money  paid  by  the  husband  and  for  moneys  ex- 
pended in  lasting  improvements  from  the  date  of  his  purchase, 
with  interest ;  but,  accepting  this  relief,  they  were  treated 
as  mortgagees  in  possession ;  and  were  debited  with  rents 
received,  or  which  might  but  for  wilful  default  have  been 
received,  during  the  like  period  (//) . 

A  person  claiming  under  a  fraudulent  deed,  voidable  at  Whether  he 

.  •       /  -N      ^^^  claim  for 

Law,  cannot,  however,  claim  for  improvements  or  repairs  (/)  ;  improvements 
but  the  rule  may  be  different  when  relief  against  the  deed  """  ^^P^^^- 

{d)   Thomas  v.  T.,  (1855)  2  Iv.  &  J.  {h)  See  Neesom  v.   ClarTcson,  (1842) 

79,  85;  25  L.  J.  Ch.  159;   and  see  2  Ha.   163,   176;  (1815)  4  Ha.  97; 

Hicks  V.  SaUitt,  (1854)  3  D.  M.  &  G.  quaire  whether  an  allowanca  should 

782,  813  ;  23  L.  J.  Ch.  571  ;  Nanncy  not  have  beenmade  for  interest  upon 

V.    Williams,   (1856)    22   Beav.   452,  the  difference  between  Clarkson' sand 

470  ;    Hicks   t.    Hastings,    (1857)     3  Syke's  purchase-money,  the  account 

K.   &  J.   701;    and  compare  Fenny  of  rents  and  profits  being  carried  back 

V.  Allen,  (1857)  7  D.  M.   &  G.  409,  to  the  date  of  Syke's  purchase.     And 

427  ;   Morgan  v.  M.,   (1870)   10  Eq.  see  and  consider  Parkinson  v.  Han- 

99  ;  39  L.  J.  Ch.  493.  hnry,  (1867)   L.  R.   2  H.   L.   1  ;  36 

{e)  Hickman  v.  Vpsall,  (1876)  4  Ch.  L.  J.  Ch.  292,  and  Lord  Westbury's 

D.  144  ;  46  L.  J.  Ch.  245.  comments    on   Neesom   v.    Clarkson  ; 

(/)  Neesom  v.    Clarkson,    (1845)   4  gge  too  Maddison  v.  Chapman,  (1861) 

Ha.    97  ;    see  Donovan    v.    Fricker,  i  J.  &  H.  470. 
(1827)  Jac.  165. 

ig)  Hou-ell  v.  H,  (1837)  2  M.  &  C.  (»)  Musadee  v.  Meerza,  (1854)  8  Mo. 

478.  P.  C.  90, 113. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  5. 


If  estate 
belonged  to 
infant. 


Purchase  by 
trustees. 


can  be  afforded  only  in  Equity  (A-)  ;  and  the  deed,  though 
invalid,  is  not  actually  fraudulent  (/)  ;  and  even  at  Law,  in 
an  action  for  mesne  profits,  an  allowance  may  he  made  for 
ground-rent,  rates,  and  taxes  {m)  ;  and  where  there  is  a  mere 
legal  right  to  be  determined  at  Law,  it  seems  doubtful 
whether,  according  to  present  practice,  a  Court  of  Equity  has 
any  jui'isdiction  to  make  an  allowance  to  the  evicted  party 
for  money  expended  in  repairs  {n). 

When  the  purchase  is  of  the  estate  of  an  infant,  the 
purchaser  may,  it  seems,  be  treated  as  a  bailiff,  and  be 
charged  with  interest  on  his  balances,  and  with  such  rents 
as  he  might  have  received  but  for  wilful  default  (o)  ;  and 
the  account  will  not  be  limited  to  a  period  of  six  years  next 
before  the  filing  of  the  bill,  but  will  be  carried  back  to  the 
commencement  of  the  purchaser's  possession  (p) ;  and  this 
extraordinary  relief  is  not  to  be  confined  to  cases  where  the 
infant  has  been  in  possession  by  himself  or  his  guardian  {q) . 

As  a  general  rule,  where  the  defendant  fills  a  fiduciary 
character  the  account  is  directed,  either  from  the  commence- 
ment of  his  occupancy,  or  from  six  years  before  the  com- 
mencement of  the  action,  at  the  discretion  of  the  Court  (r) . 


Section  6.  (6.)   Contribution  to  paramount  charges. 

Contribution  Where  an  estate  subject  to  a  paramount  charge  becomes 

to  paramount  divided  amougst  several  pui-chasers,  it  becomes  a  matter  of 
charge. 


(/.-)  Hambhjn  v.  Ley,  (1743)  3  Sw. 
301 ;  Trcvclyan  v.  White,  (1839)  1 
Beav.  588  ;  Stepney  v.  Biddidph, 
(1865)  13  W.  R.  576. 

(/)  Stepney  v.  Biddidph,  ib. 

(m)  Barber  v.  Broxcn,  (1856)  1 
C.  B.  N.  S.  121  ;  26  L.  J.  C.  P.  41. 

(«)  Hooper  \.  Cooke,  (18.:5)  20  Beav. 
639. 

(o)  Blomjteld  v.  Eyre,  (1845)  8  Beav. 
250  ;  14  L.  J.  Ch.  260  ;  and  see 
Wyllie  v.  Elli.ce,.{\U9,)  6  Ha.  505. 

(p)  Hicki  V.  Sallitt,  (1854)  3  D. 
M.  &  G-.  782  ;    23  L.  J.  Ch.  571  ; 


Schroder  v.  S.,  (1354)  Kay,  578,  590; 
23  L.  J.  Ch.  916  ;  Eichs  v.  Hastitujs, 
(1857)  3  K.  &  J.  701  ;  ISfanney  v. 
WiUiams,  (1856)  22  Beav.  452. 

[q)  See  Howard  V.  Shrewsbury  {Earl 
of),  (1874)17Eq.37S,  398,overruliDg 
Croictherx.  C,  (1857)  23  Beav.  305. 

(>■)  Thomas  v.  T.,  (1855)  2  K.  &  J. 
79,  85  ;  25  L.  J.  Ch.  159  ;  Tinker  v. 
Rodwell,  (1893)  G9  L.  T.  591 ;  and 
see  Fenny  v.  Allen,  (1857)  7  D.  M.  & 
G.  409 ;  Wall  v.  Sfanwick,  (1887)  34 
Ch.  D.  763  ;  56  L.  J.  Ch.  301 ;  Re 
Hobbs,  (1887)  36  Ch.  D.  553  ;  57  L.  J. 
Ch.  184  ;  and  cases  cited  sup.  p.  945. 
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some  difficulty  to  determine  the  proportions  in  wliicli  ihej    Chap.  XJV. 

are  to  bear  it  as  between  themselves  (.s).      The  authorities  

seem  to  lead  to  the  following  conclusions,  viz. : — 

If  two  estates,  X.  and  Y.,  are  subject  to  a  common  charge, 
and  estate  X.  is  sold  to  A.,  A.  will,  as  against  the  vendor 
and  his  representatives,  have  a  ^^r/wKi  facie  equity,  in  the 
absence  of  express  agreement,  and  whether  or  no  he  had 
notice  of  the  charge,  to  throw  it  primarily  on  estate  Y.  in 
exoneration  of  estate  X.  (t). 

If,  then,  estate  Y.  is  subsequently  sold  to  B.  with  notice 
of  the  charge  and  of  the  prior  sale  of  X.  to  A.,  B.  purchases 
with  notice  of  A.'s  equity,  and  the  entire  charge  must  rest 
primarily  upon  Y.  {u). 

If  B.,  at  the  time  of  his  purchase,  has  notice  of  the  charge 
as  affecting  Y.,  but  is  not  led  to  suppose  that  estate  X.  is 
also  subject  to  it,  or  if  he  purchases  without  notice  of  the 
charge,  and  A.  purchased  with  notice  of  the  charge  as 
affecting  Y.,  in  either  of  these  cases,  it  is  conceived,  B.'s 
equity  is  inferior  to  A.'s,  and  the  entire  charge  must  rest 
primarily  upon  Y. 

If  B.  purchases  vdth.  notice  of  the  charge  as  affecting  Y., 
and  with  no  notice  of  the  sale  to  A.,  and  is  led  to  suppose 
that  X.  is  subject  to  the  charge,  or  if  both  purchase  without 
notice  of  the  charge,  B.'s  equity  would  appear  in  either  case 
to  be  equal  in  degree  to  A.'s  ;  so  that,  either  party,  by  taking 
a  transfer  of  the  charge  and  the  securities  (supposing  them 
to  be  such  as  to  give  the  incumbrancer  a  claim  at  Law 
against  the  two  estates),  would,  it  is  conceived,  be  able  to 

(«)  See  Jarm.  Conv.  3rd  ed.  Vol.  Sacsfer,  (1842)  1  Y.  &  C.  C.  C.  401, 

IX.  pp.  127  et  seq.,  where  the  earUer  is  incorrect;    the  first  mortgage  in 

authorities  are  fully  cited  ;  and  see  that  case  was  of  only  one  estate,  see 

Aickenv.  Macklin,  {18Z8)  IB.  &Wal.  p.    403.      Tkld  v.   Zister,    (1852)    10 

621  ;    Handcock  v.  S.,   (1850)   1  Ir.  Ha.  at  p.  157  ;  see  Flint  v.  Eoward, 

Ch.   R.    444  ;  Ee  Jones,   1893,   2  Ch.  1893,  2  Ch.  54  ;   62  L.  J.  Ch.  804  ; 

461;    judgment    of   North,    J.,    at  JTootf  v.  JlFesi!,  (1895)  40  Sol.  J.  114. 
p.  470.  (m)  See  and  consider  Hamilton  v. 

{t)  The  marginal  note  to  Barnet  v.  Royte,  (1804)  2  Sch.  &  L.  315,  328. 
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Chap.  XIV.    throw  the  charge  exclusively  upon  the  other  (^).      So,  the 

incumDrancer,  himself,  if  able  to  proceed  at  Law  against  the 

estates,  might  proceed  against  the  two  in  such  proportions, 
or  against  such  one  only,  as  he  saw  fit ;  and  the  purchasers, 
if  they  had  the  legal  estate  (as  might  happen  in  the  case  of 
the  incumbrance  being  a  rent-charge),  would  have  no  remedy 
as  between  themselves  {ij)  ;  but  if  their  estates  were  equitable, 
or  if  the  incumbrancer  were  obliged  to,  or  did  in  fact,  resort 
to  a  Court  of  Equity  for  paj^ment  of  his  claim,  then  the 
equities  being  equal,  A.'s  would  prevail  as  being  prior  in  date. 

In  case  of  So,  in  the  case  of  mortgages,  if  two  estates,  X.  and  Y.,  are 

"  "  '^'  subject  to  a  common  charge  in  favour  of  A.,  and  afterwards 
X.  alone  is  mortgaged  to  B.,  B.  is  entitled  to  have  the  secu- 
rities marshalled,  and  to  throw  A.'s  mortgage  primarily  on 
estate  Y.  in  exoneration  of  estate  X.  (;:).  The  right  of  a 
subsequent  mortgagee  of  one  of  the  estates  to  marshal  is  an 
equity  which  is  not  enforceable  against  third  parties,  that  is, 
against  any  one  except  the  mortgagor  and  his  legal  repre- 
sentatives claiming  as  volunteers  under  him ;  it  is  not  en- 
forced against  a  mortgagee  or  purchaser  of  the  other  estate  ; 
if  both  estates  are  subject  to  separate  second  mortgages  the 

Consolidation.  Court  apportions  the  first  mortgage  between  them  {a).  And 
where  two  separate  estates,  each  of  which  is  subject  to  a  prior 
mortgage,  are  by  the  same  deed  mortgaged  to  A.  for  secui-ing 
an  entire  sum,  and  the  two  prior  mortgages  are  subsequently 
transferred   to   B.,  with  notice  of  A.'s   charge,   A.  cannot 

Extent  of  the  insist  on  redeeming  one  estate  without  the  other  (i?').     The 

doctrine. 

{x)  See  Tithy  v.  Davies,  (1743)  2  ed.    801   et  seq. ;   and   see   Liverpool 

Y.  &  C.  C.  C.  399;    audi  see  Sober  v.  Marine  Co.  v.    Wilson,  (1872)  7  Ch. 

Kemp,  (1847)  6  Ha.  155.  507,  512  ;  41  L.  J.  Ch.  798. 

(y)  But   the    grantee  of    a    rent-  (a)  Moxon  v.  Berkeley  Mut.  Benefit 

charge  cannot  distrain  for  part  upon  Bldy.  Soc.,  (1890)  59  L.  J.  Ch.  624  ; 

one,    and    for    another    part    upon  per  Kay,  L.  J.,  in  Flint  v.  Howard, 

another,    tenant :    Owens   v.    Wynne,  1893,  2  Ch.  64,  73  ;  62  L.  J.  Ch.  804, 

(1855)4  El.  &  Bl.  579.  813;    Baglioni  v.    Cavalli,   (1901)  49 

(r)  See  Gibson  v.  Seagrim,  (1855)  20  W.  R.  236. 
Beav.  614  ;    24  L.  J.  Ch.  782;   Flint  {b)    Vint  v.  Fadget,  (1858)  2  D.  & 

V.  Howard,  1893,  2  Ch.  64,  72—3  ;  62  J.  611  ;  Fledge  v.  Carr,  1894,  2  Ch. 

L.  J.  Ch.  804  ;  and  generally  on  this  328  ;  63  L.  J.  Ch.  651  ;  aff.,  1895,   1 

subject  see  Coote  on  Mortgages,  7th  Ch.  61  ;  64  L.  J.  Ch.  51 ;  and  in  the 
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principle  which  now  governs  the  doctrine  of  consolidation,  so    Chap.  XIV. 

f,  .....  ^  ,  Sect.  6. 

far  as  that  doctrine  still  exists  in  spite  of  the  Conv.  Act,  

1881  (r),  is,  that  the  purchaser  of  an  equity  of  redemption 
takes  it  subject  to  all  other  equities  which  at  the  date  of  liis 
purchase  affected  it  in  the  hands  of  his  vendor — of  which  the 
right  of  the  mortgagee  to  consolidate  his  charge  on  that  par- 
ticular property  with  other  charges  then  held  by  him  on  other 
property  at  the  same  time  redeemable  under  the  same  mort- 
gagor is  one — and  subject  to  those  equities  only;  so  that  he 
cannot  be  affected  by  any  equities  subsequently  created  by 
the  mortgagor  (d) .  Thus,  where  a  mortgagor  assigned  the 
equity  of  redemption  of  one  property  to  A.,  and  afterwards 
mortgaged  another  property  to  the  mortgagee  of  the  first,  A. 
was  held  entitled  to  redeem  the  first  mortgage  without  re- 
deeming the  second  (e).  And  where  a  mortgagor  mortgages 
two  properties  separately  to  separate  mortgagees,  and  then 
assigns  the  equity  of  redemption  of  one  of  them  (whether  by 
way  of  sale  or  mortgage  is  immaterial),  and  the  two  mortgages 
subsequently  become  united  in  the  same  mortgagee,  he  can- 
not insist  on  the  assignee  redeeming  both  together  (/). 

The  right  to  consolidate  two  or  more  securities  from  the  Arises  in  fore- 
same   mortgagor   arises   not  only  where   the   action   is   for  redemption 
redemption,  but  equally  in  a  foreclosure  action  ((/),  on  the  ^^^^'^^J 
ground  that  the  latter  action  is  in  its  nature  a  claim  that  the 
owner  of  the  equity  of  redemption  shall  exercise  his  equitable 
right  then  or  never.     But  in  order  to  enable  the  mortgagee 
to  bring  an  action  and  to  consolidate  there  must  be  two  debts 
due,  and  two  estates  in  respect  of  which  there  is  only  an 

equitable  right  in  the  debtor  to  redeem  ;   and  that  cannot  but  only 
^  °  '  where  default 

House  of  Lords,  under  the  name  of  (e)  lb. 

je  V.   White,   1896,  A.   C.    187  ;  (/)  ITarter  v.    Colman,   (1882)    19 


65  L.  J.  Ch.  449,  see  the  judgment  Ch.   D.    630  ;    51    L.   J.    Ch.    481  ; 

of  Lord  Davey,  where  the  extent  of  Minter  v.  Carr,  1894,  3  Ch.  498;  63 

the  doctrine  and  the  cases  here  cited  L.  J.  Ch.  705  ;  Pledge  v.  White,  1896, 

are  fully  considered.  A.  C.   187 ;  65  L.  J.  Ch.  449  ;  and 


cases  there  cited ;  and  see  Coote  on 
Mortgages,  7th  ed.  p.  876  et  seq. 
{d)  Jennings    v.    Jordan,    (1881)    6  (5-)  &%  v.  Pow/>vi',  (1861)  3  D.  F. 


S.  17 

Jenn, 
A.  C.  698,  701  ;  51  L.  J.  Ch.  129.  &  J.  at  p.  598 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 

Sect.  G. 

is  made  on 
both  secu- 
rities. 


Effect  of 
Conv.  Act, 
1881. 


Extends  to 
costs  as  well 
as  to  debts. 


apply  to  a  case  where  as  regards  one  of  the  securities  there 
has  been  no  forfeiture  at  all,  where  the  debt  is  not  due,  and 
where  as  regards  that  estate  and  that  security — an  indepen- 
dent security — steps  could  not  be  taken,  as  against  the  owner 
of  the  equity  of  redemption,  to  bring  him  into  court,  and  to 
call  upon  him  to  redeem  or  be  foreclosed  {h).  And  it  is 
essential  to  the  doctrine  that  both  mortgages  should  be 
united  in  one  hand;  it  is  not  sufficient  that  A.  and  B.  should 
be  jointly  entitled  to  one  and  A.  solely  to  another  (/). 

However,  where  the  mortgages  or  one  of  them  are  or  is 
made  after  1881,  the  old  equitable  doctrine  of  consolidation 
does  not  apply,  unless  it  forms  a  term  of  the  contract  between 
the  parties  that  it  shall  do  so,  notwithstanding  the  statute. 
In  the  absence  of  the  expression  of  such  an  intention  (J:)  in 
the  mortgage  deeds  or  one  of  them  (/),  a  mortgagor  (which 
expression  includes  any  person  from  time  to  time  deriving 
title  under  the  original  mortgagor)  seeking  to  redeem  is 
entitled  to  do  so  without  paying  any  money  due  under  any 
separate  mortgage  made  by  him,  or  by  any  person  through 
whom  he  claims,  on  property  other  than  that  comprised  in 
the  mortgage  which  he  seeks  to  redeem  (;;/).  And  the 
section  applies  not  only  to  the  debts,  but  also  to  the  costs  of 
an  action  to  foreclose  two  separate  mortgages.  Thus,  in  an 
action  to  foreclose  two  mortgages  which  are  not  liable  to  be 
consolidated,  the  whole  of  the  costs  cannot  be  charged  against 
each  estate,  because  that  would  amount  to  a  consolidation  as 
to  costs ;  but  each  estate  must  bear  the  costs  of  the  fore- 
closure and  redemption  so  far  as  they  were  attributable  to 
itself  («)• 


{h)  Cummins  v.  Fletcher,  (1880)  U 
Oh.  D.  699,  712,  per  Cotton,  L.  J.  ; 
49  L.  J.  Ch.  563  ;  Jie  Raggett,  (1880) 
leCh.  D.  117;  SOL.  J.  Ch.  187. 

(i)  Riley  y.  Hall,  (1898)  79  L.  T.  244. 

\h)  See  Bird  v.  Worn,  (1886)  33 
Ch.  D.  215;  55  L.  J.  Ch.  722; 
Farmer  v.  Fitt,  1902,  1  Ch.  954  ;  71 
L.  J.  Ch.  500. 

[1)   See    Andrews    v,   C'il>/  Benefit 


Blflg.  Soc.,  (1881)  44  L.  T.  641  ; 
Grifith  V.  Found,  (1889)  45  Ch.  D. 
553  ;  59  L.  J.  Ch.  522  ;  Re  Salmon, 
1903,  1  K.  B.  147  ;  72  L.  J.  K.  B. 
125. 

(w)  Conv.  Act,  1881,  s.  17. 

(«)  Fe  Caux  v.  Skipper,  (1886)  31 
Ch.  D.  635,  overruling  Clapham  v. 
Andrews,  (1884)  27  Ch.  D.  679;  53 
L.  J.  Ch.  792. 
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If  A.  and  B.  simultaueously  ■i)urcliase  estates  X.  and  Y.,    Chap.  XIV. 
with  notice  of  a  common  charge,  supposed  to  be  invalid,  but 


Purchaser 

which  eventually  proves  not  to  be  so,  and  without  making  subject  tq 

.   .         p  ■,  , .  11  • ,    •  common 

any  provision  lor  such  a  contingency,  sucii  charge,  it  is  con-  charo-e 
ceived,  would,  as  between  the  purchasers,  be  borne  by  the  ^g'^^'^^^^^^j*" 
two  estates,  in  shares  proportioned  to  their  respective  values 
at  the  date  of  the  purchase. 

We  have  already  referred  to  the  provisions  usually  made  Fee-farm 
for  the  apportionment  of  a  fee-farm  rent  or  rent-charge,  or  of  ^^^  ^' 
the  rent  and  liabilities  under  a  lease  on  the  sale  of  freeholds 
or  leaseholds  in  lots  (o)  ;  and  to  the  provisions  of  the  Appor- 
tionment Acts  ( jj) . 

(7.)  T//e  rights  of  third paHies  after  conveyance  in  rariom  cases.      Section  7. 

The  L.  0.   C.    Act,   1845,  enables   the  promoters  of   an  Provision  in 
undertaking  who  have  purchased  land,  upon  the  discovery  at  1845'for      ' 
any   time   of   the   existence  of   any  outstanding  estates  or  purchase  of 
interests  therein,  which  through  mistake  or  inadvertence  they  interests, 
have  failed  to  purchase  or  pay  compensation  for,  to  purchase 
or  j)ay  compensation  for  the   same  without  disturbance  to 
their  possession  {q). 

Where  an  estate  was  devised  to  A.,  subject  to  the  payment  Estate  sold 

of  a  legacy — which  was  held  to  charge  only  the  estate,  and  charge 

not  A.  personally— and  A.  sold  the  estate  to  B.  with  notice  J^J^atediT* 

of  the  leg-acy,  but  without  any  reduction  of  purchase-money  invalid,  in- 

°      •;  '  "^  .  .  .  cumbrancer 

being  made  in  respect  thereof  (the  parties  having  determined  has  no  claim 
that  the  charge  was,  upon  technical  grounds,  inoperative),  it 
was  held  that  the  legatee  could  not  treat  A.  as  a  trustee  in 
respect  of  so  much  of  the  purchase-money  as  would  answer 
the  legacy  (r) . 

(0)  See  sup.  p.  143.  private  Act,  see  Grand  Junction  Canal 

Ip)  See  sup.  p.  823.  Co.  v.  Dimes,  (1846)  15  Si.  402  ;    16 

[q)  See  ss.    124 — 126 ;    Thomas  v.  L.  J.  Ch.  148.     See  also  Jepson  on 

Barrtj  Bock  Co.,  (1889)   5  T.  L.  R.  L.  C.  Acts,  2nd  ed.  326,  327. 

360;     Syde    v.     Manchester     Cop.,  (r)  JiUard  y.  Hdffar,  {lSi9)  3  Be  G-. 

(1852)  5  De  G.  &  S.  249.     As  to  the  &  S.  502  ;  and  see  Neuman  v.  Kent, 

effect  of  a  conveyance  of  copyholds  (1818)    on   app.    ib.    510  ;    reported 

accordiag  to  a  form  prescribed  in  a  below,  1  Mer.  241. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  7. 

Effect  of 
conveyance 
of  equity  of 
redemption 
to  mortsasee. 


It  was  long  considered  tliat  where  a  mortgagee  purchased 
and  took  a  conveyance  to  himself  of  the  equity  of  redemption, 
he  thereby  let  in  all  intermediate  incumbrances  of  which  he 
had  notice  (s)  ;  unless  the  property  was  conveyed  to  a  trustee, 
for  the  express  purpose  of  keeping  the  charge  alive  (/) .  But 
the  doctrine  has  been  disapproved  and  is  no  longer  bind- 
ing {>()  ;  in  every  case  the  question  of  merger  must  now  be 
treated  as  simply  one  of  intention,  whether  expressed  or  to  be 
implied  by  the  surrounding  circumstances  of  the  case  (x).  If 
a  charge  is  paid  off  by  a  tenant  for  life,  without  any 
expression  of  his  intention,  he  retains  the  benefit  of  it  against 
the  inheritance,  on  the  ground  of  presumed  intention,  an 
intention  which  is  not  rebutted  by  the  mere  fact  of  the 
relationship  of  parent  and  child  existing  between  the  tenant 
for  life  and  remainderman  {//).  Where,  as  in  the  case  of  an 
owner  in  fee  paying  off  the  charge,  there  is  no  reason  for 
keeping  it  alive,  Equity  will  destroy  it ;  but  if  there  is  any 
reason  for  keeping  it  alive,  such  as  the  existence  of  another 
incumbrance,  Equity  will  not  destroy  it.  If  without  going 
through  the  ceremony  of  the  assignment  to  a  trustee  for  the 
purchaser  of  the  equitable  charge— an  assignment  which 
really  passes  nothing — a  declaration  is  inserted  in  the  deed 
that  the  charge  shall  be  treated  as  remaining  on  foot,  then 
the  charge  is  treated  as  remaining  on  foot  (z).    If  no  intention 


(«)  Greswold  v.  Marsham,  (1685) 
2  Ch.  Ca.  170  ;  Browti  v.  Stead, 
(1832)  5  Si.  535;  2  L.  J.  N.  S. 
Ch.  45  ;  and  see  Toulmin  v.  Sleere, 
(1817)  3  Mer.  210  ;  Smith  v. 
Phillips,  (1837)  1  Ke.  694  ;  Squire  v. 
Ford,  (1851)  9  Ha.  at  p.  60;  Til- 
desley  v.  Lodge,  (1857)  3  Sm.  &  G. 
543  ;   Chesshyre  v.  Biss,  (1860)  2  Gif. 

287. 

(<)  Bailey  v.  Richardson,  (1852)  9 
Ha.  734  ;  and  see  Watts  v.  Symes, 
(1851)  1  D.  M.  &  G.  240,  243;  21 
L.  J.  Ch.  713;  Davis  v.  Barrett, 
(1851)  14  Beav.  542  ;  and  also  the 
third  point  decided  in  Mocatta  v. 
Murgatroyd,  (1717)  1  P.  W.  393. 

(«)    Adams    v.    Angell,    (1877)    5 


Ch.  D.  634,  645  ;   46  L.  J.  Ch.  352 ; 

Thome  v.  Cann,  1895,  A.  C.  11,  16  ; 

64  L.  J.  Ch.  1  ;  Liquidation  Estates 
Furchase  Co.  v.  Willoughby,  1896,  1 
Ch.  726 ;  1898,  A.  C.  321  ;  65  L.  J. 
Ch.  486;  67  ih.  251. 

{x)   Thorne  v.  Cann,  sup. 

(y)  Re  Harvey,   1896,    1   Ch.   137; 

65  L.  J.  Ch.  370. 

(r)  See  cases  cited  supra;  and 
further  as  to  what  will  create  a 
sufficient  presumption  of  intention, 
ILiydcn  v.  Jvirkpatrick,  (1865)  34 
Beav.  645 ;  Fhillips  v.  Guitcridge, 
(1859)4D.&  J.  531  ;  Re  Fridc,\%%l, 
2  Ch.  135  ;  61  L.  J.  Ch.  9  ;  Liquida- 
tion Ests.  Co.  V.  Willoughby,  1898, 
A.    C.    321  ;    67    L.    J.    Ch.    251  ; 
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Is  expressed  or  implied,  then  it  is  still  true,  as  was  said  in   ^^g^^w^' 
Toulmin  v.  Steere,  that  the  incumbrance  which  was  paid  off  is 
merged,  and  the  subsequent  incumbrancers  are  let  in  (a) . 

If  a  mortgagee  surrenders  his  security  to  the  trustee  in  Sui-renderby 

.  . ,       mortgagee  to 

bankruptcy  of  the  mortgagor,  the  effect  is  not  to  merge  the  mortgagor's 
security  in  the  equity  of  redemption  which  is  vested  in  the  bankruptcy, 
trustee,  but  to  place  the  trustee  for  all  purposes  in  the  position 
of  the  original  mortgagee,  as  against  other  incumbrancers  (b). 
And  the  case  is  the  same,  where  the  trustee  purchases  the 
security  of  a  mortgagee  (c). 

If  a  mortgagor  purchase  from  his  first  mortgagee,  selling  Mortgagor 
under  his  power  of  sale,  he  takes  the  property  subject  to  his  first 
any  subsequent  incumbrances  which  he  himself  may  have  ^nnft^fefeat 

created  (d).  ^esne  incum- 

^    '  brancers. 

If  a  mortgagee  having  no  power  of  sale,  foreclose,  and  Mortgagee 
then  fairly  sell  the  estate  for  less  than  the  amount  due  to  him,  foreclosure. 
he  cannot  afterwards  recover  from  the  mortgagor,  upon  his 
collateral  personal  security,  the  amount  remaining  unsatis- 
fied {e)  ;  but  the  principle  of  this  decision,  i.e.,  that  the  action 
would  open  the  foreclosure  (/),  does  not  apply  to  the  case  of 
a  sale  under  the  usual  power  or  trust.  And  the  mere  attempt 
to  sell  will  not,  in  Equity,  disentitle  the  mortgagee  to  prove 
against  the  mortgagor's  estate  in  an  administration  action ; 
but  he  will  not  be  allowed  the  costs  of  the  foreclosui'e  {g)  ; 
and,  of  course,  not  of  the  attempted  sale. 

Chetwynd  v.  Allen,  1899,  1  Ch.  353 ;  Ch.  D.  735 ;  46  L.  J.  Ch.  652. 

68  L.  J.  Ch.  160  ;  Inrile  v.   Vaughan  {c)  Bell  v.   Sunderland  Bldg.  Soc, 

Jenkins,  1900,  2  Ch.  368 ;  69  L.  J.  (1883)  24  Ch.  D.  618 ;    53  L.  J.  Ch. 

Ch.  618  ;    ThellKssonv.Ziddard,  1900,  509. 

2  Ch.  635  ;  69  L.  J.  Ch.  673  ;   Capital  {d)   Otter  v.  lord   Vaux,   (1856)    6 

and  Comities  Bank  v.  Rhodes,  1903,  1  D.  M.  &  G.  638  ;    26  L.  J.  Ch.  129  ; 

Ch.    631  ;    72   L.    J.    Ch.    336  ;    Re  see  Piatt  v.  Mendel,  (1884)  27  Ch.  D. 

French-Brewster's  Seftl.,   1904,  1  Ch.  246,  251. 

713  ;   73  L.  J.  Ch.  405.  (e)  Lockhart    v.    Eardij,    (1S46)    9 

{a)  Gokuldoss  v.  Rambux,  (1884)  11  Beav.  349;  15  L.  J.  Ch.  347. 

Ind.    Ap.    126.      And   see   Re   Cork  (/)  Coote  on  Mortgages,  7th  ed. 

Harbour  Bocks  Co.,  (1885)  17  L.  R.  890,  n.  {z). 

Ir.  515.  {g)  Eaynes  v.   H.,    (1857)    3  .Tnr. 

[b)  Crocknall  v.    Janson,   (1877)    6  N.  S.  504  ;  Seton,  6th  ed.  1997. 
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EFFECT  OF  CONVEYANCE  ON 


A  person  wlio,  having  contracted  with  a  mortgagee  for  the 
purchase  of  the  property  under  his  power  of  sale,  entered  into 
a  subsequent  agreement  with  the  mortgagor  to  allow  him  to 
redeem,  and  then  took  a  conveyance  of  the  property,  has  been 
held  bound  by  such  agreement  [h) . 

Where  a  judgment  creditor,  having  become  tenant  by  elegit, 
buys  part  of  the  lands  extended,  this  will  discharge  the  resi- 
due of  the  lands,  and  satisfy  the  judgment  (/).  So,  in  the 
case  of  a  rent-charge,  the  purchase  of  part  of  the  land  by  the 
grantee  discharges  the  residue ;  but  it  is  otherwise  in  the  case 
of  a  rent-service  (/.•) . 

Purchase  of  Where  several  persons  were  seised  of  a  manor  as  tenants 

one  of  several  in  commou  in  fee,  and  one  of  them  purchased  copyholds  of 

manor.  ^         ^^®  manor,  and  was  admitted  thereto,  with  the  concurrence 

of  the  other  lords,  it  was  held  that  his  copyhold  interest  in 

the  lands  was,  to  the  extent  of  his  undivided  interest  in  the 

manor,  extinguished  or  merged  in  the  freehold  (/). 


Chap.  XIV. 

Sect.  7. 

Purchaser 
from  mort- 
gagee bound 
by  his  agree- 
ment with 
mortgagor. 

Purchase  of 
part  of  land 
by  judgment 
creditor ; 
owner  of 
rent -charge ; 
of  rent- 
service. 


Conveyance 
determines 
parol  licence. 


The  conveyance  puts  an  end  to  a  parol  licence  from  the 
vendor  to  a  stranger,  to  enjoy  an  easement  over  the  estate ; 
and  if  he  afterwards  enter  on  the  land,  his  ignorance  of  the 
sale  is  no  defence  to  an  action  of  trespass  at  the  suit  of  the 
purchaser  (;«)  ;  and  though  the  licensee  may  have  incurred 
expense  upon  the  faith  of  the  licence,  this  does  not  destroy 
its  revocable  character  {»). 


(A)  Orme  v.  TJ'riffhf,  (1839)  3  Jur. 
19,  972. 

(i)  lioss  V.  Fope,  (1550)  Plow.  72  ; 
Shop.  T.  366  ;  3  Bac.  Ab.  Execution, 
B.  370  ;  Handeock  v.  II.,  (1850)  1  Ir. 
Ch.  R.  467 ;  Hele  \.  Lord  Bcxlnj, 
(1853)  17  Beav.  14  ;  20  Beav.  127  ; 
22  L.  J.  Ch.  1007. 

{k)  Co.  Litt.  147  b,  148  a. 

{I)  Cattley  v.  Arnold,  (1858)  4  K. 
&  J.  595  ;  see  judgment  and  cases 
cited. 

{m)  WaUis  v.  Harrison,  (1838)  4  M. 
&  W.  638  ;   and  see  Wood  v.  Zead- 


hitter,  (1845)  13  M.  &  W.  838  ;  14 
L.  J.  Ex.  161  ;  Coleman  v.  Foster, 
(1856)  1  H.  &  N.  37  ;  and  see  Frogley 
V.  Lord  Lovelace,  (1859)  John.  333, 
339;  Taplin  v.  Florence,  (1851)  10 
C.  B.  744  ;  20  L.  J.  C.  P.  137. 

(w)  Adams  v.  Andrews,  (1850)  15 
Q.  B.  284  ;  20  L.  J.  Q.  B.  33  ;  as  to 
the  licensee  being  entitled  to  reason- 
able notice  of  the  revocation  of  the 
licence,  see  Cornish  v.  Slubbs,  (1870) 
L.  E.  5  C.  P.  334  ;  39  L.  J.  C.  P. 
202;  MellorY.  IFatkins,  (1874)  L.  R. 
9  Q.  B.  400 ;  Aldin  v.  Latimer,  1894, 
2  Ch.  437;  63  L.J.  Ch.  601. 
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A  rent-charge  may  be  divided  without  tlie  consent  of  the   Chap.  XIV. 
owner  of  the  lands  charged;   and  it  would  appear  that,  if 

Purchaser  of 


.  ,       Purchaser  o 

conveyed  to  several  purchasers,  each  may  distrain  upon  the  part  of  rent 
tenant  before  attornment  (o)  ;  but  if  the  rent-charge  is  severed  ^isTraL?^^^ 
there  can  be  no  distress  for  arrears  (j)). 

Formerly  a  release  of  any  part  of  lands  charged  with  a  Effect  now  of 

•^  _  "^    -^  "  release  ot  part 

rent-charge  necessarily  operated  as  a  release  of  the  rent-charge  of  lands  from 
on  the  whole  of  the  lands  charged  (q) .  Various  ingenious 
contrivances  were  adopted  by  conveyancers  to  evade  this 
rule  {r),  until  it  was  abolished  by  the  Law  of  Property 
Amendment  Act,  1859  (s),  which  provides  that  the  release 
from  a  rent-charge  of  part  of  the  hereditaments  charged 
therewith  shall  not  extinguish  the  whole  rent-charge,  but 
shall  operate  only  to  bar  the  right  to  recover  any  part  of  the 
rent-charge  out  of  the  hereditaments  released,  without  pre- 
judice, nevertheless,  to  the  rights  of  all  parties  interested  in 
the  hereditaments  remaining  unreleased,  and  not  concurring 
in  or  confirming  the  release.  The  effect  of  the  latter  part  of 
this  section  has  been  held  to  be  neither,  on  the  one  hand,  to 
extinguish  the  whole  rent-charge,  nor,  on  the  other  hand,  to 
make  the  whole  rent-charge  payable  out  of  the  unreleased 
portion  of  the  lands  ;  but  to  make  the  unreleased  portion  of 
the  lands  chargeable  with  such  part  of  the  whole  rent-charge 
as  is  proportionate  to  its  value  (t).  Where  the  owner  of  the 
land  out  of  which  the  rent-charge  issues  is  evicted  from  part 
of  the  land  by  title  paramount  only  an  apportioned  part  of 
the  rent- charge  is  payable  out  of  the  remainder  of  the  land 
according  to  its  value  {n). 

Upon   a   question   of  boundaries  between   purchasers   of  Advertise- 

i-  ^  ^  ^  ment  oi  sale 

adjoining   lots   who   have   obtained   their   conveyances,  the  evidence  of 

(o)  Bins  V.  Watson,  (1839)  5  M.  &  (.s)  S.  10. 

W.  255 ;  and  see  4  &  5  Anne,  c.  3  {t)  Booth  v.  Smith,  (1884)  14  Q.  B. 

(Ruff.  4  Anne,  c.  16),  s.  9.  D.  318  ;  54  L.  J.  Q.  B.  119  ;  see  also 

{p)  Stavehj  V.   Allcock,    (1851)    16  rerticce  y.  Totcnsend,   1896,   2  Q.   B. 

Q.  B.  636 ;  20  L.  J.  Q.  B.  320.  129  ;   65  L.  J.  Q.   B.  659  ;   Carson 

R.  P.  Stats,  p.  528. 

{q)  Co.  Litt.  147  b.  ^^^  hartley  v.    Maddocls,    1899,  2 

(r)  Shep.  T.  345.  Ch.  199  ;  68  L.  J.  Ch.  496. 

8  q2 


956 


EFFECT  OF  CONVEYANCE  ON 


Chap.  XIV. 
Sect.  7. 

reputation  as 
to  boundaries. 
Purchaser, 
when  liable 
for  nuisance. 


advertisement  of  sale  under  which  they  bought  may,  under 
special  circumstances,  be  received  as  evidence  of  reputation  {x) . 

In  Eex  V.  PccUi/  (y),  Littledale,  J.,  laid  it  down  that 
if  a  man  purchases  premises  with  a  nuisance  upon  them, 
thougli  there  be  a  demise  for  a  term  at  the  time  of  the 
purchase,  so  that  he  has  no  opportunity  of  removing  the 
nuisance,  yet,  by  purchasing  the  reversion,  he  makes  himself 
liable  for  the  nuisance.  But  if,  after  the  reversion  is  sold, 
the  nuisance  is  erected  by  the  occupier,  the  reversioner  incurs 
no  liability.  If,  however,  there  were  only  a  tenancy  from 
year  to  year,  or  any  short  period,  and  the  landlord  chose  to 
renew  the  tenancy  after  the  tenant  had  erected  the  nuisance, 
that  would  make  the  landlord  liable.  He  is  not  to  let  the 
land  with  a  nuisance  upon  it.  But  in  one  case  (s)  the  Court 
of  Common  Pleas  held  that  though  a  man  may  be  liable 
for  demising  premises  when  the  nuisance  exists,  or  for  re- 
letting them  after  their  user  has  created  a  nuisance,  or  for 
not  doing  that  which  he  had  undertaken  to  do,  and  which 
would  have  prevented  the  nuisance,  yet  he  is  not  responsible 
for  the  acts  of  his  tenant  in  creating  a  nuisance  by  the  manner 
in  which  he  uses  the  premises,  they  being  such  as  may  or 
may  not  become  a  nuisance  (a). 


{x)  Murhyy.  M'Bermott,  (1838)  3 
N.  &  P.  356,  360. 

{y)  (1834)  I  A.  &  E.,  at  p.  827; 
3  L.  J.  N.  S.  M.  C.  119;  and  see 
Roseivell  v.  Prior,  (1701)  2  Salk.  460  ; 
Woodfall,  Landlord  and  Tenant, 
17th  ed.  794  et  seq. 

{z)  Rich  V.  Basterjield,  (1847)  4 
C.  B.  783,  805  ;  16  L.  J.  C.  P.  273, 
279. 

[a)  As  to  what  is  a  nuisance,  see 
Walter  v.  Sdfe,  (1851)  4  De  G.  &  S. 
315,  322,  and  the  definition  there 
given:  Soltau  v.  De  Held,  (1851)  2 
Si.  N.  S.  133;  and  see  St.  Helen'' s 
Company  V.  Tipping,  (1865)  11  H.  L. 
C.  642;  Crump  V.  Lambert,  (1867)  3 
Eq.  409  ;  Jenkins  v.  Jackson,  (1888) 
40  Ch.  D.  71  ;  58  L.  J.  Ch.  124  ; 
Woodv.  Cooper,  1894,  3  Ch.  671;  63 


L.  J.  Ch.  845;  Sanders- Clark  v. 
Grosvcnor  Mansions  Co.,  1900,  2  Ch. 
373  ;  69  L.  J.  Ch.  579  ;  Att.-Gcn.  v. 
Cole,  1901,  1  Ch.  205  ;  70  L.  J.  Ch. 
148  ;  and  see  Harrison  v.  Good,  (1871) 
11  Eq.  338  ;  40  L.  J.  Ch.  294, 
where  the  establishment  of  a 
national  school  was  held  not  to  be 
a  nuisance  within  the  meaning'  of 
the  ordinary  restrictive  covenant  ; 
but  cf.  Tod-Heatlcy  v.  Benham,  (1888) 
40  Ch.  D.  80  ;  68  L.  J.  Ch.  83  ; 
Wanton  V.  Coppard,  1899,  1  Ch.  92  ; 
68  L.  J.  Ch.  8.  Noise,  noxious 
vapour  and  smoke,  though  not  in- 
jurious to  health,  have  been  held  to 
be  a  nuisance  to  an  adjoining  owner  ; 
see  Inchbald  v.  Robinson,  (18G9)  4 
Ch.  388,  and  cases  there  cited  ;  and 
see  Kerr,  luj.  4th  ed.  Chap.  VI. 


ADVERSE  EIGHTS  OF  THIRD  PARTIES.  957 

A  lessee,  though  he  may  have  sold  and  assigned  away    Chap.  XIV. 
the  term,  continues  liable  for  the  performance  of  the  covenants 


as  well  as  for  the  payment  of  the  rent  (h)  during  the  eontinu-  o/leasehoider 
ance  of  the  term ;  but  a  person  who  claims  merely  as  assignee,  covenants^*^ 
as  there  is  no  privity  of  contract  between  him  and  the  rever-  after  sale, 
sioner,  is  liable  only  for  such  breaches  of  covenant  and  such 
rent  as  occur  or  accrue  due  during  his  individual  ownership  ; 
and  for  these,  he  may  be  sued  at  law  even  after  having 
assigned  over  (e)  ;  but,  of  course,  he  remains  liable  under 
such  covenants  for  indemnity,  &c.,  as  he  may  have  entered 
into  with  the  party  from  whom  he  himself  purchased.  And 
each  successive  assignee  of  a  lease  is  under  an  implied  obli- 
gation to  indemnify  the  original  lessee  against  all  breaches 
committed  diu-ing  the  continuance  of  his  own  interest ;  and 
this  implied  contract  is  not  negatived  by  an  express  covenant 
to  indemnify  the  immediate  assignor  (d)  ;  this  does  not, 
however,  apply  to  a  sub-lessee  or  a  mortgage  by  sub-demise 
of  an  assignee  (e) . 

{b)  As  to  the  effect  on  the  liability  C.  96,  103  ;  Monk  v.  Garrett,  (1870) 

for  rent  of  a  surrender  of  a  portion  L.  R.  5  Ex.  132  ;    (1872)  7  ib.  101 ; 

of  the  premises  by  the  assignee  of  39  L.  J.  Ex.  69  ;  41  ib.  62. 
the  lessee,  see  Baynton  v.    Morgan, 

(1888)    22    Q.  B.   D.   74  ;    58   L.  J.  ^'^  ^'"'^'  ^-  <^«''*-'"'  '^'P- 

Q.  B.  139.  (e)  Bonner  v.  Tottenham,  ^-c.  Bldg. 

(c)  See  Earley   v.  King,   (1835)  2  Soc,  1899,   1  Q.  B.   161  ;  68    L.  J. 

C.   M.   &  R.    18  ;    Pitcher  v.   Tovcy,  Q.  B.  114;  distingmshing  Moule  v. 

(1692)  1  Salk.  81  ;  2  Piatt,  417,  418  ;  Garrett,  sup.  ;  see  also  Johns  v.  Finl; 

but  see  Fagg  v.  Fobie,  (1838)  3  Y.  k  1900,  1  Ch.  296  ;  69  L.  J.  Ch.  98. 
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CHAPTER  XV. 

AS  TO   THE  EIGHTS,    UNDER  THE  CONVEYANCE,  OF  JOINT 
PURCHASERS,  AND  PERSONS  OTHER  THAN  THE  NOMINAL 


PURCHASERS. 

Section  t.    /  (1.)  As  to  joint  purchasers. 

A   cojjVEYANCE    of  land   to  two   or   moro   persons  without 

words  indicating  that  they  are  to  take  as  tenants  in  common, 

\  /     constitutes,  at  Law,  a  joint  tenancy  {a)  ;  and  the  rule  is  the 


Purchaser  i 
joint-tena  iti 
at  Law,  a: 
when  in 
Equity  ; 


V  same  in  Equity  [b),  if  they  advance  the  money  in  equal 
A  proportions  (c) ,  and  do  not  purchase  as  partners,  or  for  the 
'    \purposes  of  trade  or  speculation. 


in  case  of 
huHbaud  and 
Avife. 


In  case  of  a  husband  and  wife  acquiring  lands  either  by 
gift  or  conveyance  during  coverture  they  formerly  held  by 
entireties  {d)  ;  the  effect  of  the  M.  W.  P.  Act,  1882,  has 
been  to  make  such  gift  or  conveyance,  taking  effect  after  the 
commencement  of  the  Act,  create  a  joint  tenancy  [().  But 
where  there  is  a  gift  to  a  husband  and  wife  and  a  third  party, 
in  the  absence  of  any  expression  of  a  contrary  intention,  the 
husband  and  wife  still  only  take  one  moiety  between  them 
though  they  take  it  as  joint  tenants  (/),  except  in  the  case  of 
theii'  taking  as  members  of  a  class  {y) .  Neither  the  marriage 
of  a  female  joint  tenant  nor  a  subsequent  demise  by  her 


{(i)  Co.  Litt.  180  b;  Airlbi^  v. 
Knipe,  (1815)  19  Vcs.  441,  444. 

{/j)  Moi/sc  V.  Gi/les,  (1700)  2  Vern. 
385 ;  Ilea  v.  Williamn,  Sug.  14th  cd. 
698,  where  the  conveyance  was  taken 
in  the  name  of  the  trustee ;  Bone  v. 
Follard,  (1857)  24  Beav.  283. 

(c)  Sug.  14th  ed.  G97,  698  ;  and 
see  liobinson  v.  Preston,  (1858)  4  K.  & 
J.  505  ;  27  L.  J.  Ch.  394  ;  and  the 
cases  there  reviewed  ;  Palmer  v.  lUch, 


1897,  1  Ch.  134  ;  GG  L.  J.  Ch.  69. 

id)  Litt.  8.  291;  Co.  Litt.  187  a; 
Challis,  R.  P.  2nd  ed.  344. 

[e)  Thornlcy  v.  T.,  1893,  2  Ch.  229  ; 
62  L.  J.  Ch.  370. 

(/)  ReJiipp,  (1888)  39  Ch.  D.  148; 
57  L.  J.  Ch.  774  ;  Itc  Dixon,  (1889) 
42  Ch.  D.  30G, 

iff)  Re  One,  (1892)  61  L.  J.  Ch. 
510  ;  67  L. T.  823. 
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husband  and  the  other  joint  tenant  will  effect  a  severance  of    Chap.  XV. 
the  joint  tenancy  {/i).  ■ — — — 


If,  however,  two  purchase,  and  one  advances  more  of  the  Not  if  they 
purchase-money  than  the  other,  there  will,  in  Equity,  be  unequally  to 
no  survivorship,  though  there  are  no  words  indicating  a  ^'^ney^^' 
tenancy  in  common  (/)  ;  but  they  will,  in  the  absence  of 
any  stipulation  to  the  contrary,  be  interested  in  proportion 
to  their  shares  of  the  piu'chase-money.  In  Lake  v.  Gibson  {k), 
the  proposition  is  qualified  by  the  expression,  "if  the  pro- 
portions of  the  money  are  not  equal,  and  f//is  aj)pcars  o)i 
the  deed  itself"  (/),  and  the  dictum  is  thus  cited  by  Lord 
St.  Leonards  {m)  ;  but  the  rule  is  laid  down  by  Lord  Hard- 
wieke  without  qualification  {n).  It  is,  however,  conceived 
that  the  inequality  in  the  sums  advanced,  must,  to  have  this 
effect,  be  in  accordance  viith  the  original  or  some  subsequent 
exj)ress  agreement  ibetween  the  parties  ;  and  not  be  the  mere 
result  of  any  temporary  pecuniary  arrangement  at  the  time 
of  the  completion  of  the  purchase  (o) . 

And,  though  the  purchase-money  may  have  been  contri-  though  cir- 

....  ,,,,.  1,       cumstauces 

buted  m  equal  proportions,  an  mtention  to  hold  m  severalty  may  raise  a 
may  be  presumed  aliunde.     Thus,  where  two  sisters  paid  the  omeimncy 
rents  of  certain  lands  of  which  they  were  tenants  in  common  ^^  common, 
to  a  joint  account  at  their  banker's,  and  sums  of  stock  were 
from  time  to  time  purchased  in  tlieir  joint  names  out  of  the 
balance  in  the  banker's  hand,  the  Court,  looking  at  the  som^ce 


{h)  Palmer  v.  Rich,    1897,    1    Ch.  (/)  See,  as  to  the  words  italicized, 

134  ;   66  L.  J.  Ch.  69.  Harrison  v.  Barton,  (1860)  1  J.  &  H. 

(i)  Rigden  v.  Vallier,  (1751)  2  Ves.  287,  and  V.-C.  Wood's  comments, 

sen.  252,  258;  5.  C,  3  Atk.  731,735;  p.  293  ;    30  L.  J.  Ch.  213  ;    and  see 

but  see  Harris  v.  Fcrgtisson,  (1848)  16  Sug.  14th  ed.  698,  note. 

Si.  308 ;  as  to  the  soundness  of  the  (»?)  Sug.  14th  ed.  698. 

distinction  between  equal   and   un-  (h)  Rigden    v.     Vallier,     (1751)    2 

equal    advances    of    the    purchase-  Ves.  sen.  at  p.  258  ;    3  Atk.  735 ; 

money,  see  reporter's  note  in  Jackson  and    see   judgment    in   Robinson   v. 

V.  /.,  (1804)  9  Ves.  at  p.  597;    Sug.  Fresfon,  (1858)  4  K.  &  J.  505;    27 

14th  ed.    698  ;    2  Wh.  &  T.  L.  C.  L.  J.  Ch.  394. 

7th  ed.  958.  (o)  See  TTood  v.  Rirch,  (1804)  Sug. 

(A)  (1729)  1  Eq.  Ca.  Ab.  291  ;    2  14th  ed.  700;  and  AvcUng  v.  Knipc, 

Wh.  &  T.  L.  C.  7th  ed,  957.  (1815)  19  Ves.  441,  445. 
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RIGHTS,  UNDER  CONVEYANCE, 


Chap.  XV. 
Sect.  Z. 


is  admisjable 
for  the 
purpose ;  ( 


whence  the  funds  were  derived,  held  that  there  was  a  tenancy 
in  common  in  the  stock  {])).  And,  notwithstanding  the 
deuce  of  Vff7^'  »^tatute  of  Frauds,  parol  evidence  of  the  contemporaneous 
""""  ""'"  circumstances,  and  of  the  subsequent  dealings  with  the 
property,  is  admissible  to  prove  an  intention  to  hold  in 
severalty;  but  such  evidence  must  be  confined  to  facts,  as 
distinguished  from  mere  statements  of  intention  (</).  In  one 
case,  however,  a  declaration,  by  affidavit,  of  intention,  made 
long  after  the  date  of  the  transaction,  was  admitted  in 
evidence  (;•). 


or  being 
tenants  in 
common  of 
mortgage, 
buy  equity  of 
redemption, 
or  purchase 
for  purpose 
of  trade  or 
speculation ; 


Tenants  in  common  of  a  mortgage,  bujdng  the  equity  of 
redemption,  shall  hold  it  also  in  common  (a)  ;  and  where  land 
is  conveyed  to  partners  as  joint  tenants  for  the  purposes  of 
trade,  there  is  no  survivorship  in  Equity  {f) ;  so,  also,  where 
conveyed  to  purchasers,  not  otherwise  in  partnership,  as  joint 
tenants,  but  for  the  purpose  of  a  joint  adventure  or  specula- 
tion [k]  ;  "  the  purchase  of  the  land  being  made  to  the  intent 
that  they  shall  become  partners  in  the  improvement ;  it  being 
only  the  substratum  for  an  adventure  in  the  profits  of  which 
it  was  intended  they  should  be  concerned  "  (r). 


or,  being  If   joint  tenants  subsequently  contract  to  deal  with   the 

subsequently    pi'operty  as  if  in  trade,  or  if  other  dealings  rebut  the  pre- 
agreetohold    sumption  of  joint  tenancy  (y),  e.g.,  if  they  agree  to,  and  do, 


{p)  Robinson  \.  Fresfon,  (1858)  4 
K.  &  J.  505  ;  27  L.  J.  Ch.  394  ;  lie 
Jackson,  (1887)  34  Ch.  D.  732;  56 
L.  J.  Ch.  593  ;  but  see  contra,  lie 
Hughes'  Tr.,  (1877)  19  W.  R.  468  ; 
and  of.  Re  Rowe,  (1889)  61  L.  T.  581. 

{q)  Harrison  v.  Barton,  (1860)  1  J. 
&  H.  287 ;  30  L.  J.  Ch.  213,  where 
the  purchase-money  was  contributed 
equally. 

(r)  Bevoj  v.  B.,  (1857)  3  Sm.  &  G. 
403  ;  26  L.  J.  Ch.  290  ;  and  quare, 
see  i»f.  p.  970. 

{s)  Edwards  v.  Fashion,  (1712)  Ch. 
Prec.  332  ;  Aveling  v.  Knipe,  (1815) 
19  Ves.  441,  444. 

{t)  Morris  v.  Barrett,  (1829)  3  Y. 


&  J.  384;  Elliot  v.  Brown,  (1791)  3 
Sw.  489  ;  Houyhton  v.  H.,  (1841)  11 
Si.  491  ;   10  L.  J.  N.  S.  Ch.  310. 

(m)  Lale  V.  Craddock,  (1732)  3  P.  "W. 
158  ;  Lyster  v.  BoUand,  (1792)  1  Ves. 
431  ;  Dale  v.  Hamilton,  (1846)  5  Ha. 
369;  (1847)  2  Ph.  266  ;  16  L.  J.  Ch, 
397  ;  Clements  v.  Hall,  (1857)  2  D.  & 
J.  173  ;  27  L.  J.  Ch.  349  ;  Darby  v. 
D.,  (1856)  3  Dr.  495 ;  25  L.  J.  Ch. 
371  ;  and  cf.  Steicard  v.  Blakeuay, 
(1869)  4  Ch.  603;  Re  Hiilton,  (1890) 
62  L.  T.  200. 

(jr)  Per  Lord  Eldon  in  Jackson  v. 
/.,  (1804)  9  Ves.  at  p.  597. 

(.'/)  See  Harrison  v.  Barton,  (1860) 
1  J.  &  H.  287;    30  L.  J.  Ch.  213  ; 
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make  mutual  wills  by  which  the  survivor  is  to  take  for  life,     Chap.  XV. 
and  the  property  is  on  her  death  to  be  held  in  trust  for - 

r     r       ^  property  as  ii 

others  (z),  the  Court  will  receive  evidence  of  such  contract  or  in  trade, 
dealing,  and  will  hold  that  there  is  no  sm-vivorship  (a). 

And  where  partners  purchased  land  out  of  partnership 
profits,  and  let  it,  but  brought  the  profits  into  the  partnership 
accounts,  it  was  held  that  there  was  no  survivorship,  though 
the  conveyance  was  to  them  as  joint  tenants  (b).  So,  where 
three  brothers,  tenants  in  common  of  a  farm,  carried  on  busi- 
ness together,  and  one  of  them,  on  dying,  left  his  one  third  to 
A.,  who  conveyed  it  for  value  to  the  surviving  brothers,  B, 
and  C,  as  joint  tenants,  and  they  continued  to  carry  on  the 
business,  it  was  held  that,  on  a  sale  after  the  death  of  B., 
C.  was  not  entitled  to  more  than  a  half  of  the  proceeds  of 
the  one  third  conveyed  by  A.,  on  the  ground  that  it  had 
become  involved  in  partnership  dealings,  and  must  be  regarded 
as  partnership  property  (c) .  So,  where  two  partners  purchased 
real  estate  out  of  partnership  moneys,  and  had  it  conveyed  to 
them  in  separate  moieties  to  uses  in  bar  of  dower,  it  was  held 
that  the  entire  estate  was  partnership  property,  notwithstand- 
ing that  each  partner  had,  at  his  own  expense,  built  a  private 
residence  for  himself  upon  a  portion  of  the  estate  set  apart 
for  this  purpose  (f/)  :  the  bulk  of  the  estate  appeared  from  the 
books  of  the  partnership  to  have  been  treated  as  a  joint 
speculation ;  and  there  was  no  sufiicient  evidence  of  any 
specific  appropriation  of  the  dwelling-houses  as  part  of  the 
separate  estates  of  the  partners. 

Now  under  the  Partnership  Act,  1890,  s.  20,  property  Partnership 
acquired  on  account  of  the  firm  for  the  purpose  of  the  part-  gg^20,  21.' 
nership  business  must  be  held  exclusively  for  the  partnership 

Mobinson  v.  Freston,  (1858)  4  K.  &  J.  cited  2  Wh.  &  T.  L.  C.  7th  ed.  961 

605  ;    27  L.  J.  Ch.  394  ;   lie  Jackson,  et  seq. 

(1887)  34  Ch.  D.  732 ;  56  L.  J.  Ch.  (*)  Morris  v.  Barrett,  (1829)  3  Y. 

593.  &J.  384. 

(z)   Re    Wilford's   Est.,    (1879)    11  (c)    Davies    v.    Games,    (1879)    12 

Ch.  D.  267 ;  48  L.  J.  Ch.  243.  Ch.   D.    813  ;    Murtagh   v.    Costello, 

{a)    Jeffereys    v.    Small,    (1683)    1  (1881)  7  L.  R.  Ir.  428. 
Vem.   217 ;    see  Bale    v.    Hamilton,  (d)  Bank  of  England  case,  (1861)  3 

(1846)  5  Ha.  384  ;  and  see  also  cases  D.  F.  &  J.  645  ;  30  L.  J.  Bkcy.  25. 
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RIGHTS,  UNDEK  CONVEYANCE, 


Chap.  XV. 
Sect.  1. 


Joint  tenant 
has  a  lien  on 
estate  for 
expenses  of 
repairs,  &c., 
and  renewal 
fines. 


Joint  tenancy 
created  by 
devise. 


and  the  legal  estate  is  made  to  devolve  in  trust  for  the 
persons  beneficially  interested ;  and  where  there  is  a  partner- 
ship as  to  the  profits  only  of  land  belonging  to  co-owners  and 
other  land  is  purchased  out  of  such  profits,  in  the  absence  of 
agreement  to  the  contrary,  the  land  so  purchased  is  to  be 
held  by  them  not  as  partners  but  as  co-owners  for  the  re- 
spective estates  and  interests  held  by  them  in  the  land  first 
mentioned  at  the  date  of  the  purchase.  And  by  sect.  21  it  is 
provided  that  unless  a  contrary  intention  appears,  property 
bought  with  the  firm's  money  is  deemed  to  be  bought  on 
account  of  the  firm  (c) . 

And  in  the  case  of  a  joint  purchase,  if  one  joint  tenant  lays 
out  money  in  repairs  or  improvements  (/), — which  may  be 
either  necessary,  or  sanctioned  by  the  other  joint  tenants, — 
or,  in  the  case  of  renewable  leaseholds,  advances  money  for  the 
expense  of  a  renewal  {[/),  he  has  a  lien  upon  the  estate  for  the 
amount ;  but  not,  it  would  seem,  upon  the  share  of  the  other 
joint  owner,  for  moneys  which  he  has  advanced  to  him,  and 
which,  without  any  agreement,  have  been  laid  out  in  the 
repairs  of  the  property  (/?)  ;  and  if  one  purchaser  advance 
more  than  his  share  of  the  purchase-money,  he  acquires  no 
lien  on  the  estate ;  nor,  it  appears,  has  he  any  remedy  except 
an  action  for  contribution  (/). 

Where,  however,  the  property  is  acquired  in  joint  tenancy, 
not  by  purchase  but  by  devise,  then,  though  it  may  be  used 
for  partnership  purposes,  a  tenancy  in  common  will  not  be 
inferred  in  Equity  ;  unless  by  express  agreement,  or  by  the 
mode  of  dealing  with  the  property  for  a  long  period,  an 
intention  to  sever  tlie  joint  tenancy  must  be  presumed  (/r). 


{p)  Sec  Lindley  on  Tartnership, 
6th  ed.  331  rl  saj. 

(/)  lAike  V.  Giyo)i,  (1729)  1  Eq. 
Ca.  Abr.  291  ;  2  Wh.  &  T.  L.  C. 
7th  ed.  952;  and  see  Re  Jonrx,  189:^, 
2  Ch.  4G1  ;  62  L.  J.  Ch.  99G. 

{g)  JIamilton  v.  Bcuny,  (1809)  1  B. 
&B,  109. 

{h)    Kin/   V.    Jo/ii'sloii,    (18.56)    21 


Beav.  ^36. 

(i)  See  n'ood\.  Birch,  (1804)  Sug. 
11th  ed.  700. 

(/.)  Jaclcson  v.  /.,  (1804)  9  Ves.  591, 
reversing  S.  C.  7  Ves.  535  ;  Broun  v. 
Oalshot,  (1857)  21  Beav.  254;  but 
see  Morris  v.  Barrett,  (1829)  3  Y.  & 
J.  381 ;  Essex  v.  E.,  (1855)  20  Beav. 
442  ;  Watcrcr  v.  W.,  (1873)  15  Eq. 
402  ;  and  sec  inf.  p.  964. 
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As  between  tenants  in  common  there  is  no  fiduciary  rela-     Chap  XV. 

Sect.  1. 

tionship  ;  hence,  one  co-tenant  can  purchase  from  the  mort 


„   In  o  fiduciary 

gagees  of  the  land  selling  in  good  faith  under  their  power  ot  relationship 
sale  without  becoming  by  implication  a  trustee  of  one  moiety  J^antTin 
for  his  co-tenant  (/)  ;  and  the  fact  that  one  co-tenant  collects  common; 

,  .  ,    when  one 

the  rents  and  manages  the  estate  does  not  make  him  an  agent  receives  entire 

or  bailiff  for  his  co-tenant  {m),  though  he  is  liable  to  an  ^'^''^*- 

action  of  account  at  the  suit  of  his  co-tenant ;  but  he  is  not 

liable  to  account  for  the  crops  or  other  profits  (not  pecuniary) 

of  the  land  received  by   him  during   a  sole  occupancy  (/?) . 

Where  two  persons  were  tenants  in  common  of  a  mine,  and 

owners  in  severalty  of  different  portions  of  the  surface,  and 

their  lessee  of  the  mine  sunk  a  shaft  in  the  estate  belonging 

to  one  for  the  pui-pose  of  raising  the  minerals,  it  was  held 

that  both  were  entitled  to  the  benefit  of  it  (o).     A  tenant  in 

common,  who  cannot  prove  the  relative  actual  or  minimum 

amount  of  his  share,  can  recover  nothing  at  Law  (p),  nor  in 

Equity. 

And,  where  purchasers  stand  in  the  relation  of  partners,  Any  ad  van - 

'  •••  ^  tage  secured 

any  advantage  secured  by  one  (q)  by  means  of  any  dealings  by  purchasing 
which  are  within  the  scope  of  the  partnership  business  (r) —  enures  to 
e.g.,  the  renewal  of  a  lease  (s) ,  or  an  abatement  of  incumbrances  co^^pfrtners. 
charged  on  the  property  {f) ,  or  a  secret  bonus  from  the  vendor 
for  effecting    the   sale  {>() — enures    to   the    benefit    of    the 
others  {x) . 

(?)  Kennedy  v.  Be  Trafford,  1897,  Ch.  D.  345,  351 ;  47  L.  J.  Ch.  537  ; 

A.  C.  180  ;  66  L.  J.  Ch.  413.  Aas  v.  Benham,  1891,  2  Ch.  244  ;  65 

{m)  Ih.  L.  T.  25. 

[n)  lb. ;  HendersoHY.  Eason,{\%b\)  {s)    Featheystonhaugh    v.    Fenivick, 

17  Q.  B.  701;  21  L.  J.  Q.  B.  82;  (1811)  17Ves.  298 ;  Cleggy.  Fishwick, 

and  see  M'3fahon  v.  Burchell,  (1846)  (1849)  1  M.  &  G.  294  ;    19  L.  J.  Ch. 

2  Ph.  127  ;  Beivlcy  v.  Eancock,  (1855)  49. 

6D.  M.  &  G.-391.  (0  Carter  v.  Home,  (1728)    1  Eq. 

(o)  Clegg  y.  6'.,  (1862)  8  Jur.  N.  S.  Ca.  Abr.  7,  -which,  according  to  the 

92.  report,  was  a  mere  case  of  a  joint- 

[p)  Doe  V.  King,  (1851)  6  Ex.  791 ;  purchase  ;  and  see  1  M.  &  Gr.  300. 

20  L.  J.  Ex.  301.  («)  Beck  v.   Kantorowicz,   (1857)  3 

[q)  •SomcrviUeY.  Mackay,  (1810)   16  K.  &  J.  230. 

Ves.  382.  {x)  See  Partnership  Act,  1890,  s. 

()•)  Bean   V.    MacBouell,    (1878)    8  29, 
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Chap.  XV. 
Sect.  1. 


If  the  land  is  bought  as  a  speculation — e.g.,  under  an  agree- 
ment between  the  partners  that  it  shall  be  laid  out,  allotted, 
purchase  by  ^'^^  ^0^^  for  building  purposes — no  partner  can  enforce  a 
ktwn    art^"'  Pf^i"ti^ioii  or  Sale  in  contravention  of  the  terms  of  such  agree- 

must  conform  ment  iy) .     If,  however,  the  management  of   the  concern  is 
to  agreement. 

entrusted  to  certain  partners,  who  refuse  to  execute  the  duty 

they   have  undertaken,  the  Court  will,  upon  a   suit  being 

instituted  by  another  partner,  take  on  itself,  so  far  as  it  can, 

to  put  him  in  the  situation  in  which  he  would  have  been  had 

the  trusts  been  properly  performed  (s). 


Partnership 
Act,  1890, 
s.  22  ;  land 
bought  for 
partnership 
purposes, 
or  by  way 
of  joint 
speculation, 
is  personal 
estate. 


Contrary 
intention. 


By  s.  22  of  the  Partnership  Act,  1890,  land  or  any 
heritable  interest  therein  which  has  become  partnership 
property  is  to  be  treated,  in  the  absence  of  a  contrary 
intention  appearing,  as  converted  into  personalty.  This 
section  embodies  the  rule  formerly  existing  in  Equity,  and 
which  was  held  to  prevail  in  the  case  of  land  bought  as 
a  joint  speculation  for  the  purpose  of  selling  it  again  in 
smaller  parcels  {a) . 

Where  land,  with  a  cj^uarry  on  it,  was  vested  in  co-owners, 
who  worked  the  quarry  and  let  the  remainder  of  the  land 
for  agricultural  purposes,  and  the  yearly  rents  and  profits, 
though  generally  divided  amongst  them,  were  occasionally 
invested  in  the  purchase  of  other  lands  which  were  conveyed 
to  the  managing  owner,  and  partly  used  in  connection  with 
the  quarry,  it  was  held  that  the  share  in  the  purchased  lands 
of  one  of  the  co-owners  who  died  intestate,  descended  on  his 
heir,  though  in  the  books  of  account  the  purchases  were 
treated  as  if  they  had  been  purchases  of  stock  in  trade,  ou  tlie 
ground  that,  in  spite  of  appearances  to  the  contrary,  the  land 
had  always  been  treated  as  real  estate  held  in  co-ownership, 
and  that  no  one  of  the  so-called  partners  could  have  insisted 


(y)  Peck  V.  CardwcU,  (1839)  2  Bcav. 
137  ;  SCO  Dale  v.  Hamilton,  (1847)  2 
rii.  2GG;   K)  L.  J.  Ch.  397. 

[z)  See  (1847)  2  Ph.  276. 

(«)  Darhj  v.  D.,  (1856)  3  Dr.  495  ; 


25  L.  J.  Ch.  371 ;  Esuex  v.  E.,  (1855) 
20  Beav.  442,  450;  Waterer  v.  W., 
(1873)  15  Eq.  402;  Jle  ITuhori,  (1890) 
62  L.  T.  200;  of.  Jie  Wilson,  1893,  2 
Ch.  340 ;  62  L.  J.  Ch.  781  ;  and  see 
Lindlcy,  6th  ed.  352  et  seq. 
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on  a  sale  (b) .      Whether  the  land  is  or  is  not  converted  is  in     Chap.  XV. 

every  case  a  question  of  intention  to  be  gathered  from  the  — — 

surrounding  circumstances  (c) . 

It  appears  that  the  land  of  a  surviving  partner  does  not  Land  of  sur- 

^  ^  '■  .  ■,    vivmg  partner 

remain  personal   estate,  as  between  his   real   and  personal  —when  re- 
representatives,  after  the  determination  of  the  partnership  by  realty. 
death,  for  the  discontinuing  the  business  has  been  held  to 
create  a  reconversion  (d). 

"Where,  upon  an  agreement  for  a  joint-purchase,  the  con-  If  convey- 

1  •         1  r"  1     i  j^     n       j>   J.1        ^T^oe  be  not 

veyance  is  taken  m  the  names  oi  some,  but  not  all,  oi  the  taken  in 
intended   purchasers,  the    interests    of    the   others   may   be  th™pur- 
established    by    any    subsequent    writing,    signed    by   the  chasers,  trust 
fiduciary  partners,  and   which   acknowledges  or  proves   the  proved  by  any 
existence  of  the  trust  (<?)  ;  and  this,  though  the  agreement  is  writing 
that  one  purchaser  shall  find  the  money,  and  the  other  con-  ^fj^inal 
tribute  his  skill  in  purchasing  and  subsequently  allotting  and  purchasers, 
selling   the   land  (/).     Lord   St.    Leonards,   however,    con- 
sidered {(/)  that  the  mere  fact  of  one  of  two  parties  in  treaty 
for  an  estate  desisting  therefrom  under  a  parol  agreement 
that  the  other  shall  complete  for  their  joint  benefit,  is  not  such 
a  part  performance  as  takes  the  case  out  of  the  Statute  of 
Frauds ;  and  that,  in  the  absence  of  any  subsequent  written 

(b)  Steward  v.  Blaheway,  (1869)  4  2  De  G.  &  J.  52  ;  27  L.  J.  Ch.  153  ; 
Ch.  603  ;  and  see  i?a«<;?rt?;  V. -R.,  (1835)  a  case  of  alleged  partnership  in  a 
7  Si.  271.  mine;   Smith  v.  Mattheivs,   (1861)  3 

(c)  Smith  V.  S.  (1800)  5  Ves.  193  ;  D.  F.  &  J.  139,  151 ;  30  L.  J.  Ch. 
Re  HuUon,  (1890)  62  L.  T.  200 ;  Re  445 ;  Gray  v.  Smith,  (1889)  43  Ch. 
Wilson,  1893,  2  Ch.  340  ;  62  L.  J.  D.  p.  211  ;  Re  De  Nichols,  1900,  2 
Ch.  781  ;  Davis  v.  D.,  1894,  1  Ch.  Ch.  410  ;  82  L.  T.  410,  judgment  of 
393  ;  63  L.  J.  Ch.  219.  Kekewich,  J.,  referring  to  cases  cited 

{d)  Myers  v.  M.,  (1889)  34  Sol.  J.  above  ;  and  see  Lindley  on  Partner- 

47  ;  61  L.  T.  757.  ship,  6th  ed.  89  et  scq. 

{e)  Forster  v.   Sale,   (1798)  3  Ves.  {g)  Sug.    14th  ed.  700 ;    Atkins  v. 

696;  -S.  C,  (1800)5Ves.  308;  i2«««fa/;  Roice,    (1728)   Mos.    39;     Lamas   v. 

V.  Morgan,  (1806)  12  Ves.  at  p.  74  ;  Baylcy,    (1708)    2   Vern.    627  ;     see 

and  cf.  Barkicorih  v.  Young,  (1856)  4  Donohoe  v.  Conrahy,  (1845)  2  J.  &  L. 

Dr.  1;    26  L.   J.   Ch.  153;  Lindley  688,   695;    Caddick  v.  Skidmore,  sup. 

on  Partnership,  6th  ed.  333.  But  may  not  such  a  case  be  treated 

(/)  Dale  V.  Hamilton,  (1847)  2  Ph.  as  one  merely  of  fraud  on  the  part  of 

266  ;   16  L.  J.  Ch.  397  ;    but  see  and  an  agent  ?   aeesup.  p.  210  ;  Courll  v. 

consider  Caddick  v.  Skidmore,  (1857)  Watts,  (1850)  2  H.  &  Tw.  at  p.  230. 
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Chap.  XV. 
Sect.  1. 


Declaration 
of  trust 
should  be 

signed  by 

henejicial 

owner. 


admission  of  the  trust,  the  aggrieved  party,  unless  he  can 
establisli  a  resulting  trust,  by  proof  of  his  having  paid  or 
contributed  to  the  piux-hase-money,  has  no  remedy.  "Where 
there  is  an  actual  declaration  of  trust,  of  course  it  is  not 
necessary  that  the  party  seeking  to  enforce  it  should  himself 
have  been  a  party  to  it  {li).  But  if  a  nominal  purchaser 
assumes  to  act  as  sole  owner,  the  other  party  must  be  prompt 
in  coming  to  the  Court  (?") . 

Where  land  is  held  in  trust,  the  declaration  must,  under 
the  Statute  of  Frauds,  "  be  manifested  and  proved  by  some 
writing,  signed  by  the  party  who  is  hj  law  enabled  to  declare 
such  trust"  (/i-)  ;  by  which  is  meant  the  beneficial  owner  {I), 
not  the  trustee  having  the  legal  estate  ;  and  the  declaration 
may  be  sufficient,  though  the  trusts  are  not  to  take  effect 
until  after  the  settlor's  death,  and  the  declaration  itself 
cannot  operate  as  a  testamentary  instrument.  Lord  Cran- 
worth  is  reported  to  have  said  that  a  mere  declaration  of 
trust  in  favour  of  a  volunteer  is  inoperative  {in)  ;  but,  in  a 
later  case,  he  repudiated  this  dictum  as  a  general  statement  of 
the  law  («). 


Section  2. 

If  considera- 
tion is  paid 
by  others  than 
nominal 
purchasers, 
there  will  bo 
n  resulting 
trust  without 
writing. 


(2.)  Purchases  in  the  name  of  a  nominal  purchaser. 
Where,  upon  a  purchase,  either  by  one  or  several,  the 
conveyance  is  taken  in  the  name  of  a  stranger;  or  where, 
in  the  case  of  a  joint-purchase,  the  conveyance  is  taken  in 
the  names  of  some,  but  not  all,  of  the  purchasers  who  pay 
for  the  estate  (o),  there  \\ill — subject  to  the  exceptions 
subsequently  noticed,  and  subject,  of  coui^se,  to  any  express 


(/()  Dale  V.  Hamilton,  (1847)  2  Ph. 
at  p.  275, 

(t)  See  Cou-cll  v.  Watts,  (1850)  2 
H.  &  Tw.  224. 

(k)  S.  7  ;  see  Lewin,  11th  cd.  55. 

[l]  See  Dye  v.  D.,  (1881)  13  Q.  B. 
D.  147  ;  53  L.  J.  Q.  B.  442,  where 
it  was  held  that  an  agreement,  made 
upon  marriage,  that  the  intended 
■wife's  freeholds  should  bo  for  her 


separate  use,  and  signed  by  the 
husband  alone,  was  invalid  as  a 
declaration  of  trust  within  the 
section. 

(>«)  Scales  V.  3Taude,  (1855)  6  D. 
M.  &G.  43;  25  L.  J.  Ch.  433. 

(«)  Jones  V.  loch-,  (18G5)  1  Ch.  25 ; 
35L.  J.  Ch.  117. 

(o)  Wray  v.  Steele,  (1814)  2  V.  & 
B.  388. 
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stipulation  (even  by  parol)  on  the  point  {p) — he  a  resulting  Chap.  XV. 

,     ,       ,  Sect.  2. 

trast  in  favour  of  the  other  parties  who  have  paid,  or  helped  


to  pay,  the  consideration-money ;  and  this,  whatever  may 
be  the  tenure  of  the  estate,  or  the  mode  in  which  the 
property  is  conveyed  {q)  ;  unless  the  eifect  would  be  to 
break  in  upon  the  policy  of  an  Act  of  Parliament  (/')  ;  and 
no  written  declaration  of  trust  is  necessary,  resulting  trusts 
being  expressly  excluded  from  the  operation  of  the  Statute 
of  Frauds  (s).  But  the  mere  fact  of  the  money  being  so 
paid,  not  in  pui'suance  of  the  original  agreement,  but  either 
as  a  matter  of  necessity,  or  by  virtue  of  a  pecuniary  arrange- 
ment between  the  parties  at  the  time  of  completion,  would 
not  have  this  effect  {f).  If,  for  instance,  A.  and  B.  agree  to 
purchase  an  estate,  the  money  as  between  themselves  to  be 
advanced  in  certain  specified  proportions,  and,  at  the  time 
fixed  for  completion,  A.,  either  through  B.'s  temporary 
inability  to  pay,  or  merely  for  his  own  convenience,  advances 
the  entire  amount,  this,  it  appears,  will  not  give  A.  a  claim  to 
the  whole  estate,  the  amount  paid  by  A.  for  B.'s  share  being 
merely  a  loan  of  that  amount  from  A.  to  B.  {u). 

A  manorial  custom  that  a  nominal  purchaser  of  copyholds  Custom 

DC^'ativins' 

shall,  notwithstanding  the  doctrine  of  resulting  trusts,  take  doctrine  of 
beneficially  unless  the  trust  is  mentioned  on  the  Eolls  of  the  [r^gt^'bad. 
Manor,  is  bad  {x) . 

Where  an  assurance  is  taken  in  the  joint  names  of  A.  the  No  resulting 
purchaser,  and  B.,  and  there  is  clear  evidence  of  A.'s  inten-  intention  of 

{p)  Lady     Bellasis     v.     Compton,       1894:  ;    Sug.   14th  ed.  701  ;    LeAsdn, 
(1693)  2  Vern.  294  ;  Rider  v.  Kidder,       11th  ed.  181,  182. 

(1805)  10  Ves.  360.  (s)  s.  8. 

QoHo^'^^f  ^i  ^^'  ^r^f^  l^^'l'  (0  See  Wood  v.  Birch,  (1804)  Sug. 

92,  93  ;   2  Wh.  &  T.  L.  C.  7th  ed.  ,  ,  V     ■,    -■„f^  '  ^         /       o 

803.     See  also  Mercier  v.  2f.,  1903,  ^"^  ea.  /uu.  ^  ,         , 

2  Ch.  98  ;  72  L.  J.  Ch.  oil,  where  («)  '^-  C-  '>  ^vehngy.  Kmpe,  (1815) 

there  was  held  to  be  a  resulting  trust  19  ^es.  441,  445  ;  Bartlett  v.  Txchers- 

for  the  wife  in  respect  of  property  9^,  (1760)  1  Ed.  51o;  Bochcjmcauli 

purchased   by   the    husband   chiefly  ^'-    Honstead,    1897,    1    Ch.    196  ;    66 

out  of  her  income.  ^-  '^'  ^"*  '*• 

()■)  See  Ex  p.  Houghton,  (ISII)   17  ix)  Lewis  v.  Lane,   (1834)   2  M.  & 

Ves.    251;    Ex  p.    YaUop,   (1808)    15  "K.  Ai'd,  o\evT\x]in^  Edwards  y.  Fidel, 

Ves.  at  p.  68  ;  cases  under  the  Ship  (1818)  3  Mad.  237  ;   see  Eduaids  v. 

Registry  Acts;    and   see  the   Mer-  E.,  (1836)  2  Y.  &  C.   123;  Jeans  v. 

chant  Shipping  Acts,  1854  to   1880,  Cooke,     (1857)    24    Beav.     513;    27 

repealed  ;   Merchant  Shipping  Act,  L.  J.  Ch.  202. 
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Sect.  2. 

survivorship 
is  clear. 


Payment  of 
consideration 
may  be 
proved  by 
parol 
evidence. 


tion  that  B.,  if  he  survives,  shall  take  beneficially,  and  not  as 
a  trustee  for  A.'s  estate,  B.  surviving  will  be  entitled,  not- 
withstanding that  the  income  has,  with  his  concurrence,  been 
enjoyed  by  A.  alone  during  his  life  (//). 

For  the  purpose  of  raising  a  resulting  trust,  the  mode  in 
which  the  consideration  has  been  paid  may  be  proved  by 
parol  evidence  (:;),  either  during  the  life  of  the  nominal  pui'- 
chaser,  or  after  his  decease  (a) ,  though,  whether  it  can  prevail 
against  a  direct  denial  in  his  answer  seems  to  be  doubtful  (b) ; 
and  it  will,  in  any  case,  be  received  with  great  caution  (c)  : 
parol  evidence  will  also  be  received  to  prove  that  a  person 
who  has  paid  for  the  estate  with  his  own  money,  and 
taken  a  conveyance  in  his  own  name,  was,  in  fact, 
the  agent  of  another  {d)  ;  and  to  raise  a  resulting  trust  in 
favour  of  a  vendor  who  has  conveyed  the  estate  without 
receiving  the  purchase-money;  even  though  there  is  parol 
evidence  to  show  that  the  transaction  was  really  a  conveyance 
in  trust,  and  not  a  sale  (e) .     And  where  parol  evidence  is 


(y)  Garrick  v.  Ta!/Io>;  (1860)  29 
Beav.  79  ;  a£Ed.  10  W.  R.  49  ;  31 
L.  J.  Ch.  68. 

{z)  Though  opposed  to  inconclusive 
written  evidence,  Cripps  v.  Jec,  (1793) 
4Br.  C.C.472;  seeLemanv.  Whitley, 
(1828)  4  Rus.  423,  427  ;  6  L.  J. 
(0.  S.)  Ch.  152. 

{a)  See  Sir  John  Peachy'' s  ease,  (1759) 
Sug.  14th ed.  702;  Lenchy.  L.,  (1805) 
10  Ves.  511,  517  ;  Sug.  V.  &  P.  11th 
ed.  910  ;  Lewin,  11th  ed.  184. 

{b)  Newton  v.  Preston,  (1699)  Ch. 
Prec.  103  ;  see  Smith  v.  Wilkinson, 
(1797)  cited  3  Ves.  705  ;  Sug.  14th 
ed.  701. 

(c)  Gascoigne  v.  TIncing,  (1685)  1 
Vern.  366;  Groves  v.  G.^  (1829)  3 
Y.  &  J.  163. 

{d)  Rochefoucauld  v.  Boustead,  1897, 
1  Ch.  196  ;  66  L.  J.  Ch.  74,  over- 
ruling Bartlett  v.  Piclcersgill,  (1760)  1 
Cox,  15  ;  1  Ed.  515,  and  cases  there 
cited.  And  specific  performance  of 
a  contract  for  purchase  made  by  an 
agent,  though  appointed  merely  by 


parol,  will  be  enforced:  Rochefoucauld 
V.  Boustead,  suj).  ;  Heard  v.  Pilley, 
(1869)  4  Ch.  549 ;  and  where  the 
agency  is  proved,  but  there  is  tmcer- 
tainty  as  to  what  portion  of  the 
estate  the  agent  was  buying  for 
himself,  and  what  for  his  principal, 
specific  ■  performance  was  decreed 
with  a-  reference  to  chambers  to 
ascertain  this  point  :  Chattock  v. 
Muller,  (1878)  8  Ch.  D.  177.  In 
this  connection  the  case  of  an  agent 
must  be  distinguished  from  that  of  a 
trustee  to  this  extent,  that,  though 
on  the  signing  of  the  contract  the 
estate  passes  in  Equity  to  the  real 
purchaser, — and  he  may  be  shown 
by  parol  evidence,— yet  the  nominal 
is  not  a  trustee  for  the  real  purchaser 
so  as  to  come  within  s.  7  of  the 
Statute,  but  a  mere  agent  under  s.  4, 
whose  appointment  need  not  be  in 
writing:  Cave  v.  Mackenzie,  (1S87) 
46  L.  J.  Ch.  564  ;  Rochefoucauld  v. 
Boustead,  sup. 

{e)   Re  Duke  of  Marlborough,  1894, 
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received  it  need  not  be  confined  to  the  direct  fact  of  pay-     Chap  XV. 

.  Sect.  2. 

ment ;  for  instance,  evidence  of  the  poverty  of  the  nominal  

pmx'haser  has  been  received  in  proof  of  the  impossibility  of 
his  having  paid  for  the  estate  (/).     The  Court  will  not  in  I^^^JJ^®  ^^^  ^.^ 
any  case  admit  the  plea  that  parol  evidence  is  not  admissible  be  made  an 
under  the  Statute  of  Frauds,  where  the  result  would  be  to  fraud, 
make  the  statute  itself  an  instrument  of  fraud  {g) . 

And  parol  evidence  is  admissible  to  prove  that  what  pur-  Conveyance 

.        „  may  be 

ports  to  be  an   absolute   conveyance  was,  m   tact,  a  mort-  shown  to  be 
gage(/0.  mortgage. 

As  a  general  rule,  no  resulting  trust  arises  when  the  con-  BMiprimA 

1  n  1    /-x  -\   ^  •^  ^   n\   /««Je  no  trust 

veyance  is  taken  m  the  name  oi  a  child  (/),  grandchild  (/.•)  results  on 
(if  the  father  be  dead)  (/),  or  wife  {m)  of  a  sole  {n)  pmxhaser  ;  J^^tS^'w^fe 
or  in  the  names  of  several  children,  either  alone  (o)  or  asso-  or  child. 
ciated  with  the  wife(^^),  and  the  rule  seems  to  include  the 


2  Ch.  133  ;  63  L.  J.  Ch.  471,  over- 
ruling Leman  v.  Whitley,  (1828)  4  Rus. 
423  ;  Rochefoucauld  v.  Boustead,  sup. 
if)  Ryal\.  R.,  (1739)  cited  Amb. 
413;  Willis  v.  W.,  (1740)  2  Atk.  71 ; 
and  see  Lench  v.  L.,  (1805)  10  Ves. 
511,  519;  Beard  v.  Pilleij,  (1869)  4 
Ch.  548,  552. 

{g)  lb- 

{h)  Cripps  V.  Jee,  (1793)  4  Br.  C.  C. 
472  ;  Muttyloll  Seal  v.  Annundo- 
chnnder  Sandle,  (1849)  5  Mo.  Ind. 
App.  72. 

(i)  Mumma  v.  iJ/.,  (1687)  2  Vern. 
19;  Grcyv.  G.,  (1677)  2  Sw.  594; 
Rcdington  v.  R.,  (1794)  3  Ridg. 
106,  180  ;  Sidmouth  v.  S.,  (1840) 
2  Beav.  447;  9  L.  J.  N.  S.  Ch. 
242;  Christy  v.  Courtcmy,  (1850)  13 
Beav.  96  ;  Lee  v.  Flood,  (1853)  17 
Jur.  544 ;  see  Re  Whitehouse,  (1887) 
37  Ch.  D.  683 ;  57  L.  J.  Ch.  161 ; 
and  cf.  Stock  v.  IlcAroy,  (1872)  15 
Eq.  55;  42  L.  J.  Ch.  230,  where 
there  were  acts  of  ownership  by  the 
father  suificient  to  rebut  the  pre- 
sumption of  advancement.  The 
presumption  arises  in  the  case  of 
personal  as  well  as  of  real  property ; 

n.       VOL.  II. 


Crabb  v.  C,  (1834)  1  M.  &  K.  511  ; 
3  L.  J.  N.  S.  Ch.  181  ;  Sidmouth  v. 
S.,  sup.;  Hepworth  v.  H.,  (1870)  11 
Eq.  10  ;  40  L.  J.  Ch.  Ill  ;  Re  Rich- 
ardson, (1882)  47  L.  T.  514.  As  to 
a  father  remaining  liable  for  calls  in 
a  ■wdnding-up,  after  a  transfer  in 
good  faith  into  the  name  of  his 
infant  son,  see  Reid^s  case,  (1857)  24 
Beav.  318  ;  Weston's  case,  (1870)  5 
Ch.  614  ;  39  L.  .J.  Ch.  793  ;  Rich- 
ardson's case,  (1875)  19  Eq.  588;  44 
L.  J.  Ch.  252  ;  and  cf.  MaxwelVs 
case,  (1857)  24  Beav.  321.  See 
Buckley,  8th  ed.  45. 

{h)  See  Kilpiu  v.  K.,  (1834)  1  M. 
&  K.  520  ;  Loyd  v.  Read,  (1719)  1 
P.  W.  607. 

(/)  Ebrand  v.  Dancer,  (1680)  2  Ch. 
Ca.  26. 

(w)  Glaister  v.  Eeicer,  (1803)  8 
Ves.  at  p.  199;  1  Wh.  &  T.  L.  C. 
7th  ed.  820. 

(«)  See  Finch  v.  F.,  (1808)  15  Ves. 
at  p.  51. 

(o)  S.  C,  ib.  43  ;  Murless  v. 
Franklin,  (1818)  1  Sw.  13. 

{p)  Rack  V.  Andrew,  (1690)  2 
Vern.  120. 

3  R 
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Though 
purchaser's 
name  is  also 
inserted ; 
or  nominees 
take  succes- 
sively. 


illegitimate  eMdren,  if  recognized  as  such  (5-),  of  the  pur- 
chaser (;■) ;  so,  also,  persons  to  whom  the  purchaser  has  placed 
himself  in  loco  parentis  (s)  ;  and  adult  {t)  as  well  as  infant, 
and  female  {u)  as  well  as  male  children ;  and  to  extend  to 
purchases  by  a  female  as  well  as  by  a  male  ancestor  or 
quasi  ancestor  (.r)  ;  but  not  to  purchases  in  the  name  of  a 
parent  (y),  brother  (:;),  or  other  remoter  relative;  or  of  a 
woman  with  whom  the  settlor  is  living  in  concubinage  (r/), 
or — which  in  legal  contemplation  is  the  same  thing — under 
the  sanction  of  a  marriage  rendered  void  by  the  Marriage 
Act,  1835  {h). 

And  though  the  point  was  otherwise  decided  by  Lord 
Hardwicke  (c),  the  same  rule  will,  it  appears,  prevail,  when, 
upon  a  purchase  by  a  father,  the  conveyance  is  taken  in 
the   joint   names   of   himself   and   his   child  ((/),  or   in   the 


(q)  See  Bcclcford  v.  B.,  (1774) 
LoflEt,  490  ;  and  see  Kilpin  v.  K., 
(1834)  1  M.  &  K.  at  p.  542. 

(>•)  See  Tnclcer  v.  Burrow,  (1865)  2 
H.  &  M.  515,  where  an  illegitimate 
grandchild,  though  maintained  by 
his  grandfather,  -was  thought  not  to 
be  within  the  rule ;  sed  qucere. 

(s)  See  Ebrand  v.  Dancer,  (1680)  2 
Ch.  Ca.  26 ;  Currant  v.  Jaffo,  (1844) 
1  Col.  201 ;  Soar  t.  Foster,  (1858)  4 
K.  &  J.  152,  157  ;  Tucker  v.  Burrow, 
(1865)  2  H.  &  M.  515,  see  judgment ; 
lie  Scottish  EqnU.  Life  Ass.,  1902, 
1  Ch.  282  ;  71  L.  J.  Ch.  189  ; 
Skidmore  \.  Bradford,  (1869)  8  Eq. 
134  ;  a  case  of  nephew  adopted  as  a 
son,  and  induced  to  sign  the  contract. 
A  person  may  stand  in  loco  parentis 
to  a  child  living  with  and  main- 
tained by  his  father :  Powys  v.  Mans- 
field, (1837)  3  M.  &  C.  359  ;  Pym  v. 
Lockyer,  (1841)  5  M.  &  C.  29  ;  Be 
Orme,  (1884)  50  L.  T.  51.  As  to 
the  meaning  of  "  in  loco  parentis,''''  see 
Fotckes  V.  Bascoc,  (1875)  10  Ch.  343, 
350  ;  44  L.  J.  Ch.  307  ;  lie  Ormc, 
(1884)  50  L.  T.  51,  53,  and  see  Be 
Pollock,  (1885)  28  Ch.  D.  552;  54 
L.  J.  Ch.  489. 


{t)  Grey  v.  G.,  (1677)  2  Sw.  594; 
Sidmouth  V.  S.,  (1840)  2  Beav. 447, 456. 

(u)  See  Zady  Gorgets  case,  (1634) 
cited  Cro.  Car.  550  ;  Bone  v.  Bollard, 
(1857)  24  Beav.  283. 

{x)  See  Loyd  v.  Bead,  (1 719)  1  P.  AV. 
607  ;  Sayre  v.  Sughes,  (1868)  5  Eq. 
376 ;  37  L.  J.  Ch.  401  ;  Batstone  v. 
Salter,  (1868)  19  Eq.  250;  44  L.J. 
Ch.  209  ;  but  see  Be  Be  Visme,  (1863) 
2  D.  J.  &  S.  17 ;  33  L.  J.  Ch.  332 ; 
Bennet  v.  B.,  (1879)  10  Ch.  D.  474  ; 
for  the  case  of  a  step -mother,  see 
Todd  V.  Moorhouse,  (1874)  19  Eq.  69. 

{y)  See  Grry  v.  G.,  (1677)  2  Sw. 
594,  598. 

[z)  Maddlson  v.  Andrew,  (1747)  1 
Ves.  sen,  57,  61  ;  Skeats  v.  S.,  (1842) 
2  Y.  &  C.  C.  C.  9  ;  12  L.  J.  Ch.  22  ; 
Robinson  v.  Preston,  (1858)  4  K.  &  J. 
505  ;  27  L.  J.  Ch.  394. 

(a)  R'lder  v.  Kidder,  (1805)  10  Ves. 
360. 

(A)  Soary.  Foster,  (1858)  4  K.  &  J. 
152. 

(c)  Stilemanx.  Ashdown,  (1742)  2 
Atk.  477,  480. 

[d)  Scroopev.  S.,  (1063)  1  Ch.  Ca. 
27;  Back  v.  Andrew,  (1690)  2  Vern. 
120. 
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names  of  himself,  his  wife,  and  child  (e).     So,  in  the  case  of    Chap.  XV. 
copyholds,  the  children  take  beneficially,  though  they  are   


named  to  take  in  succession  after  the  father  (/)  ;  on  a 
purchase  by  a  husband  in  the  joint  names  of  himself  and 
his  wife,  the  latter  surviving  will  take  beneficially  (</)  ;  and  if 
a  stranger's  name  is  also  inserted,  he  will,  it  appears,  take  as 
a  trustee  for  the  children  or  wife,  as  the  case  may  be  {//). 
Where  stock  was  transferred  by  a  husband  into  the  joint 
names  of  himself,  his  wife,  and  two  strangers  who  were  two 
of  the  trustees  of  his  marriage  settlement,  it  was  held  to  be 
an  advancement  of  the  wife  and  not  an  augmentation  of  the 
settlement  funds,  and  that  the  strangers  were  trustees  for 
the  wife  on  her  surviving  her  husband  (/).  But  where  the 
father  advances  to  the  trustees  of  his  settlement  money  to 
make  up  the  deficiency  on  a  contemplated  purchase  with 
settlement  funds,  the  presumption  is  that  the  advance  was 
intended  for  the  benefit  of  all  persons  interested  imder  the 
settlement  (A-) , 

Though,  where  property  is  pm-chased  in  the  name  of  a  Presumption 

•  .     ,     ^     .  1  J     ^°  favour  of 

Wife  or  child,  the  purchase  is,  prima  facie,  an  advancement,  advancement 
still,  the   relation  between   the   parties   only   raises  a  pre-  bStedVy  con- 
sumption of  the  intention  of  the  purchaser  to  advance  the  temporaneous 

^  ^  _  acts  or  decla- 

nominee,  which  presumption  may  be  rebutted  by  evidence  of  rations ; 
a   contrary   intention.     Contemporaneous  acts  (/)   and   even  subsequent 

{e)  Bevoij  v.  D.,  (1857)  3  Sm.  &  G.  v.  Fttghe,  (1872)  8  Ch.  88 ;  42  L.  J. 

403  ;  26  L.  J.  Ch.  290.  Ch.  2S2;  and  of.  Re  Totiug,  (1885)  28 

(/)  Bijer  V.  B.,  (1788)  2  Cox,  92  ;  Ch.  D.  705  ;  54  L.  J.  Ch.  1065. 

Swift  Y.  Bavis,  (1798)  8  Ea.  354,  n.  ;  (h)  Lamplugh  v.  L.,  (1709)  1  P.  W. 

Murless  v.  Franklin,  (1818)  1  Sw.  13 ;  111 ;   Cmhb  v.  C,  (1834)  1  M.  &  K. 

Skeats  v.   S.,   sup. ;  which  together  511  ;  and  ib.  543  ;  3  L.  J.  N.  S.  Ch. 

overrule  Bickinson  v.  Shaw,  (1770)  1  181 ;  but  see  Skeats  v.  S.,  sup.  ;  and 

Wat.  Copyholds,  222  ;  and  see  Jeans  Kingdon  v.  Bridges,   (1688)   2  Vern. 

Y.Cooke,  (1857)  24  Beav.  513  ;  27  L.  J.  67. 

Ch.  202.  (i)  Me  Egkgn's  Tr.,    (1877)  0   Ch. 

{g)  Bee  B II miner  v.  PUcJier,   (1833)  D.  115. 

2M.&'K.2Q2;  and  Back  V.  Andrew,  {k)  Ouscleij   y.   Anstruther,    (1847) 

2  Vern.  120,  683.      As  to  the  effect  on  10  Beav.  453,  461 ;  i?e  C'«ri!m'    Tr., 

right  of  survivorship  in  respect  to  a  (1872)  14  Eq.  217 ;  41  L.  J.  Ch.  631. 

joint  banking  account  of  husband  and  (1)  3Iurless   v.  Franklin,    (1818)    1 

wife,  see  Marshal  v.  Crutwell,  (1875)  Sw.  13;  Prnnkerd  v.  P.,  (1820)  1  S. 

20  Eq.  328  ;  44  L.  J.  Ch.  504  ;  Llogd  &  S.  1. 

3  r2 
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acts  or  decla- 
rations of 
purchaser ; 
aliter  of 
nominee. 


eoutemporaneous  declarations  {m)  of  the  purchaser,  may 
amoimt  to  such  evidence  {n)  ;  and  surrounding  circumstances 
may  be  taken  into  consideration,  to  show  whether  a  gift  or  a 
trust  was  intended  (o)  ;  hut  subsequent  acts  [p)  and  declara- 
tions (</)  of  the  purchaser  are  not,  though  the  subsequent  acts 
or  declarations  of  both  parties  (r) ,  or  of  the  child  or  other 
nominee  of  the  piu-chaser  (s),  arc,  evidence  to  support  the 
trust ;  but,  generally  speaking,  we  are  to  look  at  what  was 
said  and  done  at  the  time  {t).  In  one  case,  which  seems 
scarcely  consistent  with  the  authorities,  where  a  father  had 
transferred  stock  into  the  joint  names  of  himself,  his  wife, 
and  child,  an  affidavit  by  the  transferor  nine  years  afterwards 
that  no  trust  was  intended,  and  that  the  transfer  was  made 
under  a  misapprehension  as  to  its  legal  effect,  was  admitted 
to  rebut  the  presumption  of  advancement  [u). 


Where  a  copyholder,  upon  taking  a  purchase  in  his  son's 


By  -what 

conterapora-  ~ '  '  ~        7 

neous  acts        name,  at  the  same  Court  surrendered  it  to  the  use  of  his 

stances.  ^^^  "^i^^  (^)  '■>  o^'j  taking  a  piu'chase  in  the  joint  names  of 

himself  and  two  sons,  at  the  same  Court  took  a  licence  to 


(m)  Williams  Y.  7/'.,  (I8G3)  32  Eeav. 
370.  Closely  antecedent  acts  and  de- 
clarations may  be  admitted,  see  Crahb 
V.  C,  (1834)  1  M.  &  K.  at  p.  539. 

(«)  Sidmouth  v.  .S'.,  (1840)  2  Beav. 
447,  455  ;  CoUinsonY.  C,  (1853)  3  D. 
M.  &  G.  409  ;  and  see  Kilpin  v.  K., 
(1834)  1  M.  &  K.  520,  where  the 
declarations  were  made  verbally  to 
the  purchaser's  solicitor. 

(o)  Fowkcs  V.  rascoc,  (1875)  10  Ch. 
343,  352  ;  44  L.  J.  Ch.  367  ;  Marshal 
V.  Cnda-cll,  (1875)  20  Eq.  328,  329  ; 
44  L.  J.  Ch.  504;  Re  WhitclioH.v, 
(1887)  37  Ch.  D.  G83  ;  57  L.  J.  Ch. 
161. 

ip)  Mummn  v.  J/.,  (1G87)  2  Vern. 
19;  Crahb  v.  C,  (1834)  1  M.  &  K. 
511,  518;  3  L.J.  N.  S.  Ch.  181. 

{q)  See  Elliot  v.  E.,  (1677)  2  Ch. 
Ca.  231;  RcdbujU.n  v.  li.,  (1794)3 
Ridg.  106,  200  ;  Woodman  v.  Morrcl, 
(1678)  Frecm.  32  ;  but  see  Robinson  v. 
rres/rm,    (1S58)   4  K.    &-  .7.    505;  27 


L.  J.  Ch.  394  ;  Dcvoy  v.  D.,  (1857)  3 
Sm.  &  G.  403;  26  L.  J.  Ch.  290; 
Stone  V.  S.,  (1857)  3  Jur.  N.  S.  708. 

(;•)  Gre>/  v.  G.,  (1677)  2  Sw.  694, 
597. 

(s)  Scaivin  v.  S.,  (1841)  1  Y.  &  C. 
C.  C.  65  ;  Sidmouth  v.  S.,  (1840)  2 
Beav.  447,  455. 

{t)  Sidmouth  v.  S.,  sup.  ;  and  see 
Crabb  V.  C,  (1834)  1  M.  &  K.  at 
p.  532 ;  Currant  v.  Jago,  (1844)  1 
Coll.  261,  267  ;  Christi/  v.  Coiirtenay, 
(1850)  13  Beav.  96;  Jeans  v.  Coolce, 
(1857)  24  Beav.  513;  27  L.  J.  Ch. 
202  ;  Ford  v.  Tyntc,  (1865)  2  H.  &M. 
324  ;  Williams  y.  W.,  (1863)  32  Beav. 
370. 

{u)  Devon  V.  !>.,  (1857)  3  Sm.  &  G. 
403  ;  26  L.  J.  Ch.  290.  Sed  qucere, 
sec  O'Brien  v.  Shed,  (1873)  7  I.  R. 
Eq.  255. 

{x)  Franlcerd  v.  F.,  (1820)  1  S.  & 
S.  1 ;  and  see  Miirless  v.  Frnnklin, 
(1818)  1  Sw.  13. 
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lease  for  seventy  years  {if),  it  was  held  to  be  no  advancement.     Chap.  XV. 

Where  by  the  custom  of  a  manor,  copyholds  were  held  for ^^-—^ 

lives  successive,  the  legal  estate  being  in  the  cestui  que  vie,  and 
it  appeared  that  on  pre\'ious  renewals  the  beneficial  owner 
had  selected  other  nominees,  the  insertion  of  the  name  of  an 
illegitimate  grandchild,  who  lived  with  and  was  maintained 
by  him,  was  held  insufiieient  to  raise  a  presumption  of 
advancement  (n)  ;  but  where  a  father  pm^chased  copyholds, 
paid  the  fine,  and  was  admitted  to  hold  to  himself  without 
words  of  limitation  during  the  lives  of  his  three  sons  and  the 
life  of  the  survivor — the  custom  of  the  manor  being  to  hold 
for  lives  successive,  and  to  requii'e  the  first  cestui  que  vie  on  the 
rolls  to  be  admitted — this  was  held,  after  the  father's  death, 
to  be  an  advancement  {<() .  Where  a  father  took  a  mortgage 
in  his  son's  name,  the  presumption  of  advancement  was 
rebutted  by  the  evidence  of  the  solicitor  who  prepared  the 
deed,  and  who  explained  the  cu-cumstances  under  which  the 
son's  name  was  used  ;  though  there  was  evidence  of  a  subse- 
quent declaration  by  the  father  that  the  mortgage  was  taken 
in  the  son's  name  for  the  purpose  of  advancement  and  of 
escaping  the  payment  of  duty  (h) .  Where  a  father  has  pur- 
chased in  his  son's  name,  the  fact  of  his  having  from  the  first 
treated  him  as  a  mere  trustee,  rebuts  the  presumption  of 
advancement  (c)  ;  so,  where  the  purchase  is  made  with  some 
particular  object,  as  to  sever  a  joint-tenancy  (d).  Where  the 
contract  was  entered  into  by  the  sou  alone,  he  having  no  i^ro- 
perty  of  his  own,  and  the  father  lent  him  a  part  of  the 
purchase-money,  and  for  the  residue,  which  was  payable  by 
instalments,  both  father  and  son  gave  joint  and  several  pro- 
missory notes  under  which  the  father  paid  the  first  instal- 

(!/)  Swift  V.    Davis,    (1/98)  8  Ea.  [d)  Sug.  Htli  ed.  705,  citing  ^rry/is 

354,  n.  V.  Xeivton,  (1687)  2  Vern.  28  ;    and 

{z)   Tucker  v.  Burrow,  (1865)  2  H.  £irch  v.  Bhtgrave,  (1765)  Amb.  264, 

&  M.  515.  where  the  object  was  to  avoid  serving 

{a)  Jeans  v.  CooJce,  (1857)  24  Beav.  as  sheriff ;  and  Sir  W.  Raleigh's  case, 

513;  27  L.  J.  Ch.  202.  cited   Hard.  497,   where  the  object 

(5)  Lumper  v.   B.,   (1862)   3    Gif.  was   to   avoid   a  merger  ;    and   see 

583.  Bone  v.  Pollard,  (1857)  24  Beav.  283, 

(c)   Collinson  v.   C,  (1853)  3  D.  M.  287,  where   the   intention  seems   to 

&  G-.  409.  have  been  to  avoid  legacy  duty. 
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ment,  it  was  held  after  the  death  of  the  father  that  neither 
the  instalment  paid  by  him  during  his  lifetime  nor  subsequent 
instalments  paid  by  his  executors  were  to  be  taken  as  an 
advancement  made  by  the  father :  that  looking  at  all  the 
circumstances,  the  contract  was  the  contract  of  the  son  only, 
and  the  relationship  between  the  father  and  son  merely  that 
of  surety  and  principal  (e) .  The  general  presumption  in 
favour  of  advancement  cannot  be  negatived  or  qualified  by 
transactions  relating  merely  to  other  estates  (./'). 


Prior  advance-  "    In  the  case  of  a  child,  it  is  a  material,  though  not  decisive, 

meut  of  child,      .  ,  jij  •  •         -i         ^  •        ^  i      p 

whether  cuTumstance,  that  a  provision  has  been  previously  made  tor 

material.  J^^j-^  ^^^_      Jj^  ^]^q  q^j^j,  ^^^q^  (^j^^  ^^  ^^g  j^g^j  ^}^j^|.   ^j^g  child,  if 

already  fully  advanced,  could  not  take;  .but,  as  Eyre,  L.  C.  B., 
said  (/),  "  the  father  is  the  only  judge  as  to  the  question  of  a 
son's  provision ;  the  distinction,  therefore,  of  the  son  being- 
provided  for  or  not  is  not  very  solidly  taken  or  uniformly 
adhered  to  :  "  and  Lord  Eldon  observed  that  "  the  presmnp- 
tion  of  advancement  in  favour  of  a  child  is  not  to  be  frittered 
away  by  nice  refinement"  (/.•).  At  any  rate,  it  appears  that 
an  advancement  which  is  (/),  or  which  the  parent  considers  to 
be  {)it)  only  in  part,  will  not  rebut  the  presumption  of 
advancement.  A  reversion  expectant  on  a  life  estate  is  prund 
facie  only  a  part  advancement  (a). 

By  what  A  Subsequent   parol    admission  by  a  child  that  he  holds 

subsequent  ,  ,         ,  ^     i     J^  j-  •        n  p 

acts  or  cir-       Only  as  trustee,  may  rebut   tlie  presumption   m   lavour   oi 

cumstances.      advancement  (o)  ;  but  the  fact  that  the  child,  even  though 

adult,  allows  the  parent  to  take  and  keep  possession  {jt),  is 


{c)  Re  Whitehouse,  (1887)  37  Ch.D. 
683;  57  L.  J.  Ch.  161. 

(/)  Murlcssy.  Franklin,  (1818)  1 
Sw.  13,  19. 

(</)  Per  Lord  Brougham,  Crabb  v. 
C,  (1834)  1  M.  &  K.  at  p.  542. 

(A)  JElliot  V.  £.,  (1677)  2  Ch.  Ca. 
231  ;  Gre;/  v.  G.,  (1677)  2  Sw.  594, 
GOO  ;  and  see  Sug.  14th  ed.  704. 

(i)  Di/n-  V.  D.,  (1788)  2  Cox,  92  ; 
2  Wh.  &  T.  L.  C.  7th  ed.  803. 

(/.)  See  (1808)  15  Ves.  50. 


(l)  Grcyy.  G.,  (1677)  2  Sw.  594, 
600. 

{m)  Itcdinr/ton  v.  E.,  (1794)  3  Eidg. 
106,  191. 

(«)  Lamphujh  v.  L.,  (1709)  1  P.W. 
111. 

(o)  See  Sidmouih  v.  S.,  (1840)  2 
Beav.  447,  456  ;  Scawin  v.  S.,  (1841) 
1  Y.  &  C.  C.  C.  65. 

[p)  Seemiot  v.  Ji.,  (1677)  2  Ch. 
Ca.  231 ;  Taylor  v.  T.,  (1737)  1  Atk. 
386  ;    Grey  v.  G.,  (1677)   2  Sw.  594, 
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insufficient;  nor  is  tlie  result  altered  by  tlie  cliild  actively    Chap  XV. 

beet.  I. 
assisting  the  parent  in  taking  the  profits;    as,  in  the  case  

of  a  purchase  of  stock  in  the  child's  name,  by  his 
executing  a  power  of  attorney  for  the  father  to  receive  the 
dividends  {(j)  ;  or  by  money  being  subsequently  laid  out  on 
the  property  by  the  parent  (r).  But  where  a  father  bought  a 
cottage  in  the  name  of  his  son,  and  shortly  afterwards  served 
the  tenant  with  notice  to  quit,  and  dming  his  life  always 
received  the  rents  and  profits,  the  notice  to  quit  was  held  an 
act  sufficiently  strong  to  rebut  the  presumption  of  advance- 
ment (s). 

If,  on  the  death  of  the  purchaser,  any  part  of  the  purchase- 
money  remains  due,  it  must,  it  seems,  be  paid  out  of  his 
estate  (/). 

But  though,  as  already  noticed,  no  subsequent  act  on  the  Election. 
part  of  the  purchaser  can  affect  the  rights  of  the  nominee,  if 
the  presumption  in  favour  of  advancement  has  once  arisen, 
yet  a  clear  devise  to  another  of  the  estate  will  raise  a  case  of 
election  against  the  nominee  («), 

And  where  the  father  of  a  family  has  allowed  money  of  Presumption 

of  advance- 

his  own  to  be  invested  in  the  purchase  of  an  estate,  along  ment  where  a 
with   other  moneys   subject  to  the  trusts   of   his   marriage  |^jg  ^^^  ^^^^^ 
settlement,  it  will  require  very  strong  evidence  of  intention  ^^^^^gy^J^^* 
to  show  that  he  did  not  intend  it  as  an  advancement  (.r)  ; 
and  where  a  father  conveys  land  to  his  son,  as  a  qualification  Conveyance  as 

.  •       J 1       1     1  1  qualification 

for  an  office,  or  franchise,  which  requires  m  the  holder  a  for  office. 
hond  fide  beneficial  ownership,  he  cannot  maintain  that  the 
transaction  was  intended  to  be  in  fraud  of  the  law,  so  as  to 

600;    and  see  Sidmouth  v.  «S'.,  sup.;  106,  201;    see  Sk'uhnore  v.  Bradford, 

Allepiey.  A.,  (1845)  2  J.  &  L.  544,  (1869)  8  Eq.  134;  and  cf .  Jie  White- 

555  ;    ChristT/  v.  Courtenaij,  (1850)  13  house,  (1887)  37  Ch.  D.  683;  57  L.  J. 

Beav.  96.  Ch.  161. 

[q)  Sidmouth  v.  S.,  sup.  («)  Lummcr  v.  Pitcher,  (1831)  5  Si. 

(r)  Mumma  v.  M.,  (1687)  2  Vern.  35 ;  2  M.  &  K.  262. 

19  ;  Shales  v.  S.,  (1701)  Freem.  252.  (.r)  Ouscley  v.  Anstruther,  (1847)  10 

(s)  Stock  V.  M'Avoij,  (1872)  15  Eq.  Beav.  453,  462  ;    Graij  v.  G.,  (1852) 

65  ;  42  L.  J.  Ch.  230.  2  Sim.  N.  S.  273;  21  L.  J.  Ch.  745  ; 

{t)  Medington  v.  B.,  (1794)  3  Ridg.  Ee  Curteis'  Tr.,  (1872)  14  Eq.'  217. 
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Chap.  XV.     throw  on  tlie  child  a  resulting  trust  (//).     A  conveyance  by 

^!!^l!: a  father  to  his  son  as  a  qualification  for  the  parliamentary 

Srangers^'on*''  franchise  is  uot  in  itself  illegal  (;:).  So,  where  A.,  under  a 
secret  trust,  groundless  fear  of  being  indicted  for  bigamy,  conveyed  his 
real  estate  to  B.,  on  a  secret  understanding  that  B.  was  to 
hold  it  merely  as  a  trustee,  and  no  consideration  was  paid, 
Eomilly,  M.E.,  held  that  the  transaction  was  free  from  taint 
of  illegality ;  and  compelled  B.,  who  denied  the  trust  and 
claimed  the  benefit  of  the  Statute  of  Frauds,  to  execute  a 
reconveyance  (rt).  And  where  A.  conveyed  freeholds  to  B. 
in  order  to  avoid  a  possible  liability  on  shares  in  a  company 
and  continued  to  receive  the  rents  until  his  death,  there  was 
held  to  be  a  resulting  trust  to  the  heu'-at-law,  and  also  that  a 
declaration  of  trust  by  B.  after  A.'s  death  in  favour  of  A.'s 
wife  was  invalid  as  no  declaration  of  trust  had  been  executed 
in  the  lifetime  of  A.  (b). 

Purchases  in         A  purchase  in  the  name  of  a  child  (c),  or,  it  is  conceived, 

or  wifeBot       a  wife,  whether  solely  or  jointly  with  the  purchaser,  is  not 

Sth  eS!^  """^  within  the  27  Eliz.  c.  4  ;  nor,  it  would  seem  (except  in  cases 

sembie.       '      ^f  actual  fraud),  within  the  VS  Eliz.  c.  5  (d)  ;  inasmuch  as  the 

settlor  might  have  handed  the  money  to  his  child  and  the 

child  might  have  made  the  ]3urcliase ;  and  as  the  money  could 

not  formerly  have  been  taken  under  an  execution,  there  was 

no  fraudulent  alienation  against  creditors  within  the  scope  of 

the   Statute.      But   the  Judgments  Act,  1837,   by   making 

money,  bank-notes,  and  securities  seizable  under  a  writ  of 

fen' facias,  has  brought  such  a  purchase  within  the  13  Eliz. 

(y)  Childei-s  v.  C,  (1857)  3  K.  &  J.  L.  T.  791. 

310;  reversed  on  appeal,  other  facts  (c)  See   Zadi/   Gorffc's   case,   (163i) 

being   adduced,    (1S57)    1    D.   &   J.  cited  Cro.  Car.  550 ;  Hone  v.  Tollard, 

482  ;  He  Gooch,  (1890)  C2  L.  T.  384  (1857)  24  Bcav.  283  ;    Sug.  14th  ed. 

(case  of  transfer  of  shares  to  qualify  703,  704. 

as  director);  and  sec  Crichton  v.  C,  {d)  See  Fletcher  v.    Scdley,   (1704) 

1895,  2  Ch.  853  ;  65  L.  J.  Ch.  13.  2    Vern.   490  ;    Proctor  v.    Warren, 

{z)  Mai/\.  M.,  (1863)  33Beav.  81.  (1729)  Sel.  Ch.  Ca.  78;    Sug.  14th 

(a)  Bavics  v.  Ottij,  (1865)  35  Beav.  ed.    706  ;    but    see    the    dictum    in 

208  ;    34  L.  J.   Ch.   252  ;    and   sec  Christ's  Mosp.   v.  Budfjii),   (1712)    2 

Manning  v.  Gill,  (1872)  13  Eq.  485  ;  Vern.  684  ;    and   see  sup.   p.   934  ; 

41  L.  J.  Ch.  736.  and  see  Brew  v.   Martin,    (1864)   2 

(4)  Itudkin  T.   Dolman,   (1876)   35  H.  6:  M.  130,  133;  33  L.  J.  Ch.  367. 
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c.  5.     Thus,  where  a  settlor,  largely  indebted  at  the  time,    ^^^^P;^^- 

purchased  stock  in  the  names  of  trustees,  upon  trust  for  his 

children,  the  settlement  was  declared  fraudulent  and  void  as 
against  his  creditors  {e)  ;  and  it  may  now,  it  is  conceived,  be 
laid  down,  as  a  general  rule,  that  where  the  necessary  or 
probable  effect  of  the  advancement,  even  without  actual 
fraud,  is  to  defeat  or  delay  the  settlor's  creditors,  it  may  be 
declared  fraudulent  and  void  within  the  13  Eliz.  c.  5. 

The  benefit  of  a  purchase  by  a  trader  in  the  name  of  his  Purchase  by 
child,  or  wife,  was  by  the  earlier  Bkcy.  Acts  (./")  transferred  ^ame  of  child 
to  his  assignees  in  a  subsequent  bankruptcy.     Mere  volun-  ^^1^%  ^^^^, 
tary  expenditm^e  upon  property  already  belonging   to  the  J^^^*^Jf^°* 
wife  or  child,  e.g.,  the  redemption  and  merger  (g)  of  the  land 
tax  (/<),  or  the  erection  of  buildings,  or  even  the  enfranchise- 
ment of  the  property,  if  copyhold  (/),  was  held  not  to  be  a 
purchase  within  the  above  rule.     Now,  by  the  Bkcy.  Act  of 
1883,  s.  47,  any  conveyance   or  transfer   of  property   not 
falling  within  certain  specified  exceptions,  may  be  rendered 
void  by  subsequent  bankruptcy  within  a  limited  period  (A-). 

And  even  upon  a  purchase  in  the  name  of  a  stranger,  clear  On  purchase 

•"^  1     ;     1  J-'         ^^  name  of 

parol  or  other  evidence  is  admissible  to  rebut  the  presumption  stranger, 
in  favour  of  a  resulting  trust ;  and  to  show  that,  as  respects  trust*mfy 
either  the  whole  or  part  of  the  land,  or  the  interest  therein,  ^^  ^^^^^.'^^f  ^*^ 
the  purchaser  intended  the  nominee  to  take  beneficially  (/)  ;  e%idence. 
but  the  onus  of  proof  lies  on  the  nominee  (;;?). 

(«)  Barrack  v.  jrCuUocJi,  (1856)  3  (i)  Campion  v.  Cotton,  (1810)  17 
K.  &  J.  110;  26  L.  J.  Ch.  105;  and  Ves.  263a,  273  ;  and  of.  Fraser  v. 
see  as  to  a  settlement  of  life  policies  Thoinpso>i,  (1859)  4  D.  &  J.  659,  re- 
being  within  the  13  Eliz.,  Stokoe\.  versing  V.-C.  S.,  1  Gif.  49. 
Cowan,  (1861)  29  Beav.  at  p.  637  ;  {k)  iixp.  p.  942  et  scq. 
7  Jur.  N.  S.  901  ;  1  Sm.  L.  C.  11th  (/)  See  Macldison  v.  Andrew,  (1747) 
ed.  at  p.  24.  1  Ves.  sen.  57,  61 ;  Lloyd  v.  Spilht, 

(/)    See    1    Jac.    1,    e.    15,   s.   5;  (1740)  2  Atk.  148  ;  Lane  y.  Bujhton, 

Glaisterv.  Heicer,  (1802)  8  Ves.  195;  (1762)  Ajnb.  409;    Rider  v.   Eiddcr, 

(1803)  9  Ves.  12;  (1805)  11  Ves.  377;  (1805)   10  Ves.  360,  367  ;  Benhow  v. 

6  Geo.  4,   c.   16,   s.  73;    Womhwellx.  Townnend,  (1833)  1  M.  &  K.  506,  510; 

Laver,  (1828)  2  Si.  360;    Sug.  14th  2  L.  J.  N.  S.  Ch.   215;    Beacon  v. 

ed.  705  ;  12  &  13  Vict.  c.  106,  s.  123.  Colquhoun,  (1853)  2  Dr.  21 ;  23  L.  J. 

{g)  ^?iicr  if  there  were  no  merger;  Ch.  16;  Foickes  v.  Pascoe,  (1875)  10 

see  Emly  v.  Guy,  (1812)  3  Mer.  702.  Ch.  343  ;  44  L.  J.  Ch.  367. 

{h)  Emhj  V.  Guy,  sup.  [m)  Redington  y.R.,  (1794)  SRidg. 
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Land  pur- 
chased with 
trust  money 
becomes 
impressed 
with  trust. 
As  to  proof 
of  application 
of  money. 


Where  trustees  (a)  for  the  purchase  of  land  lay  out  the 
trust  moneys  and  take  the  conveyance  in  theii'  own  names, 
the  cesfuis  que  trust,  in  order  specifically  to  claim  the  lands, 
or  to  establish  a  lien  upon  them,  must  prove  that  they  were 
purchased  with  the  trust  moneys ;  this  may  be  done  either 
by  direct  evidence,— as  where  trust  money  was  paid  to  a 
trustee  by  a  cheque,  which  was  next  day  paid  over  by  him  in 
part  payment  for  the  estate  (o),— or  by  mere  parol  evidence 
of  declarations  by  the  trustees ;  but  these,  in  the  absence  of 
corroborating  circumstances,  will  be  received  with  great 
caution  {p).  The  presumption,  however,  is  that  a  purchase 
made  by  a  trustee,  whose  duty  is  so  to  invest  trust  money, 
has  been  made  in  execution  of  the  trust  {q).  And  where  a 
trustee  paid  in  trust  moneys  (apphcable  to  be  invested  in  the 
purchase  of  real  estate),  and  moneys  of  his  own,  to  his 
general  account  at  his  bankers',  and  then  bought  real  estate, 
and  paid  for  it  by  a  cheque  on  his  bankers,  the  Court — the 
purchase  having  proved  a  beneficial  one — decided  that  the 
cestuis  que  trust  were  entitled  to  hold  that  such  payment  was 
made  out  of  that  part  of  the  moneys  standing  to  the  general 
account  which  it  was  proper  so  to  employ ;  i.e.,  the  trust 
moneys  (r) .     But  where  a  trustee  in  good  faith,  and  at  the 


106,  178  ;  and  see  Re  Whitchousc, 
(1887)  37  Ch.  D.  683;  57  L.  J.  Ch. 
161. 

(«)  Including  in  the  term,  agents. 
Where  a  solicitor  fraudulently  pur- 
chased an  estate  in  his  own  name 
out  of  his  client's  moneys,  the  client 
was  held  to  have  a  lien  on  the  estate: 
Hopper  V.  Conyers,  (1866)  2  Eq.  549  ; 
Middleton  v.  ToUoch,  (1876)  4  Ch.  D. 
49  ;  40  L.  J.  Ch.  39.  For  the  pur- 
poses of  the  doctrine  there  is  no 
"  distinction  between  an  express 
trustee,  or  an  agent,  or  a  bailee,  or 
a  collector  of  rents,  or  anybody  else 
in  a  fiduciary  position"  :  Re  IlaUeWs 
E.st.,  (1880)  13  Ch.  D.  606,  709  ;  49 
L.  J.  Ch.  415;  New  Zealand  Lcoid  Co. 
V.  Watson,  (1881)  7  Q.  B.  D.  374, 
383 ;  50  L.  J.  Q.  B.  433.  And  sco 
Re  JIaUett  S;  Co.,  1894,  2  Q.  B.  237  ; 


63  L.  J.  Q.  B.  573. 

(p)  Price  V.  Blahcmorc,  (1843)  6 
Bcav.  507;  see  Exp.  Chadnhk,  (1851) 
15  Jur.  597. 

{p)  Sug.  14th  ed.  919;  Lenchv.Z., 
(1805)  10  Ves.  511,  519. 

((/)  Trench  V.  Harrison,  (1849)  17 
Si.  Ill  ;  see,  as  to  evidence  of  a 
contrary  intention.  Perry  v.  Phelips, 
(1810)  4  Ves.  108,  116  ;  17  Ves.  173  ; 
Lexcis  V.  Madocks,  (1810)  8  Ves.  150  ; 

17  Ves.  48  ;  Benton  v.  Bavies,  (1812) 

18  Ves.  499,  502  ;  Bennet  v.  Maijheic, 
cited  1  Br.  C.  C.  232  ;  Mathias 
V.  jr.,  (1858)  3  Sm.  &  G.  552,  and 
cases  there  cited ;  Wadham  v.  Rigg, 
(1862)  10  W.  R.  365  ;  TTiUiams  v. 
T/iomas,  (1862)  8  Jur.  N.  S.  250; 
Lcwin,  llthed.  1129,  1130. 

(>•)  Manniiigford  y.  Tolcman,  (1845) 
1  Col.  070,  674  ;    14  L.  J.  Ch.  160  ; 
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request  of  tlie  cestui  que  trust,  advances  money  to  make  up    Chap.  xv. 

the  deficiency  on  a  purchase  for  the  benefit  of  the  settlement,  — — 

he  is  entitled  to  he  indemnified  out  of  the  purchased  pro- 
perty, and  to  enforce  the  indemnity  by  sale  of  the  pro- 
perty (s). 

Under  the  Partnership  Act,  1890,  s.  13,  if  a  partner  who  Pm-cliase  by 
is  also  a  trustee  improperly  employs  trust  property  in  the  Kfrmtee!^ 
business  of  the  partnership,  no  other  partner  is  liable  for 
the  trust  property  to  the  persons  beneficially  interested 
therein,  provided  he  has  no  notice  of  the  breach  of  trust,  and 
the  section  does  not  prevent  the  property  being  followed  and 
recovered  if  still  in  the  possession  of  the  firm  (/). 

So,  where  land  is  purchased  with  the  savings  of  a  married  Purchase  ^ 
woman's  separate  estate,  and  is  conveyed  to  the  husband,  the  separate 
wife's  right  will  be  established  in  Equity,  on  its  being  shown  ^^^'^*^- 
that  the  land  was  intended  to  be  her  separate  property  («) ; 
so,  where  the  safe's  separate   estate   was   invested  in  bank 
shares  in  the  joint  names  of  her  husband  and  herself,  and 
the  husband  procured  them  to  be  sold,  and,  unknown  to  his 
wife,  invested  the  produce  in  part-payment  of  the  pui'chase- 
money  of  an  estate  which  was  conveyed  to  himself,  the  wife 
was  held  to  have  a  lien  upon  the  estate  for  the  amount  of  the 
moneys  so  invested  {cc)  ;  so,  where  a  feme  sole  contracted  to 
purchase,  but  the  conveyance  was,  after  her  marriage,  taken 
in  her  husband's  name,  it  was  held  that  the  estate  belonged 
to  the  wife,  subject  to  a  charge  in  the  husband's  favour  for  the 
portion  of  the  purchase-money  which  he  had  contributed  (y). 

and  generaHy  as  to  foUo-n^ng  trixst  {t)  See   Lindley    on    Partnership, 

moneys,  see  Birt  v.   Burt,  (1877J  11  6th  ed.  175  et  scq.  ;  Pollock  on  Part- 

Ch.  D.  773,  n.  ;    Ee  mdlctfs  Est.,  nership,  7th  ed.  52. 

(1880)  13  Ch.  D.  696,  709  ;    49  L.  J.  (m)  Darkin  \.  D.,  (18o3)  17  Beav. 

Ch.  415  ;  Giberi  v.  Gonard,  (1885)  33  578  ;  Mercier  v.  M.,  1903,  2  Ch.  98  ; 

W.  R.  302;    54  L.  J.  Ch.  439;  Se  72  L.J.  Ch.  511,  where  property  was 

HaUett   ^-    Co.,    1894,   2  Q.  B.   237;  purchased  by  husband  out  of  income 

63  L.  J.Q.  B.  573;  HancocJcY.  Smith,  of  wife's  fund,  they  having  a  joint 

(1889)  41  Ch.  D.  456  ;  58  L.  J.  Ch.  bank  account. 

725  ;  Lewin,  11th  ed.  1124  et  scq.;  {x)  6V«7c'«  v.  ^«A-er,  (1859)  28  Beav. 

2  Wh.&Tud.  L.  C.  "thed.atp.  833.  91. 

(s)  Re  Fumfrey,   (1882)  22  Ch.   D.  [y)  Maddison  v.  Chapman,  (1861)  1 

255  ;  62  L.  J.  Ch.  228.  J.  &  H.  470. 
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And  where  trust  moneys  are,  in  breach  of  trust,  invested 

in  the  purchase  of  real  estate,  the  cedms  que  trust  have  the 

be  breacrof     option  of  proceeding  either  for  the  money  or  the  estate  ;  or 

tvM9,t  cestuis      £qj.  ^  proportionate  part  of  the  estate,  if  the  trust  fund  formed 

claim  money    only  a  part  of  the  consideration  money  (c)  ;  and  a  purchase 

°^  ^^  '  of  the  fee  simple  by  the  executor  of  a  mortgagee  for  a  term 

of  years  has  been  considered  to  fall  within  the  rule  {a)  ;  so, 

where   a   trustee   improperly   advanced  the   trust   funds  to 

enable  one  of  the  ceduis  que  trust  to  purchase  an  estate,  the 

other  cestuis  que  trust  were  held  entitled  to  a  lien  upon  the 

estate  for  the  moneys  so  advanced  (/>).      The  claim  of  the 

cestuis   que   trust   will   prevail   against  that    of    the  lord  of 

the  fee  claiming  by  escheat  (c).     But  in  order  to  follow  trust 

money  there  must  be  specified   property   capable   of   being 

identified  into  which  the  money  has  been  converted  {d). 

The  distinction  between  the  remedy  of  the  cestuis  que  trust, 
where  the  pm-chase  is  clearly  made  with  trust  money,  and 
their  remedy  where  the  trustee  has  mixed  trust  money  with 
his  own,  must  be  carefully  borne  in  mind.  In  the  first  case, 
the  cestui  que  trust  "  has  a  right  to  elect  either  to  take  the 
property  purchased,  or  to  hold  it  as  a  security  for  the  amount 
of  the  trust  money  laid  out  in  the  purchase,  or,  in  other 
words,  he  is  entitled  at  his  election  either  to  take  the  pro- 
perty, or  to  have  a  charge  on  it  for  the  amount  of  the  trust 
money.  But,  in  the  second  case,  the  cestui  que  trust  can  no 
longer  elect  to  take  the  property,  because  it  is  no  longer 
bought  with  the  trust  money  simply  and  purely,  but  with  a 
mixed  fund.     He  is,  however,  still  entitled  to  a  charge  on 


{z)  A.-G.  V.  Corp.  of  Newcastle, 
(1842)  5  Beav.  307  ;  12  C.  &  F.  402  ; 
TFilcs  V.  Gresham,  (1854)  2  Dr.  258  ; 
Garner  v.  Moore,  (1855)  3  Dr.  277; 
24  L.  J.  Ch.  687  ;  see  sup.  p.  630. 
As  to  merger  of  charges,  as  between 
the  real  and  personal  representatives 
of  the  ii;cumbranccr,  on  bis  pur- 
chasing the  estates,  see  Lewin,  11th 
ed.  914  et  scq.  ;  and  see  sup.  p.  9.)2 
et  .leq. 


{a)  Fosbrooke  v.  Balgiiy,  (1833)  1 
M.  &  K.  226;  see  Lewin,  11th  ed. 
202. 

(/;)  Birds  V.  Askey,  (1858)  24  Beav. 
618;  see  now  Trustee  Act,  1893, 
8.  45. 

((■)  Hughes  v.  Wells,  (1852)  9  Ila. 
749. 

[d]  Re  Hallett  i;  Co.,  1894,  2  Q.  B. 
237,  244  ;  63  L.  J.  Q.  B.  573. 
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the  property  purchased  for  the  amount  of  the  trust  money    Chap.  XV. 
laid  out  in  the  purchase,  and  that  charge  is  quite  indepen-  — — - 


dent  of  the  fact  of  the  amount  laid  out  by  the  trustee  "  (e). 

Where  a  man,  having  expressly  agreed  (/),  or  being  under  Purchase, 
a   statutory  (g)    or   equitable  (/?)    liability,  to   purchase   and  considered  in 
settle,  or  to  find  the  money  for  purchasing  and  settling  (/),  of  covmanT 
lands,  buys,  but  neglects  to  make  a  settlement,  the  purchased  *°  s^^^^*^  land, 
lands,  or   an   adequate   part  thereof,   will,  if  of  a  suitable 
nature  and  tenure  {k),  be  taken,  in   Equity,  to  have  been 
bought  in  performance,  or,  if  their  entire  value  is  inadequate, 
in  part  performance  (/),  of  his  agreement  or  liability  (m). 

Nor  will  the  result  be  altered  by  any  peculiar  terms  in  How  far  the 
the  original  agreement  which  do  not,  in  the  events  which  covenant  is 
have  occurred,  go  to  discharge  his  general  liability ;  e.(/.,  a  ™^*^erial. 
stipulation  that  the  pui'chase  shall  be  made  with  the  appro- 
bation of  trustees,  whose  consent  he  has  not  applied  for  (n)  ; 
or  within  a  limited  time,  which  has  expired  (o)  ;  or  an  option 
reserved  to  him  of   making   a  substitutional   arrangement, 
if  he  has  not  made  his  election  {p). 

So,  where  the  agreement  was  to  convey  and  settle  lands,  After- 
and  the  covenantor  had  either  no  land,  or  insufficient  suitable  may  be  liable 
land  to  perform  the  agreement,  it  has  been  held  that  after-  covemnt.*^^ 
purchased  land  was  liable  to  supply  either  the  entire  want  or 

((■)  Be  RaUett\  Ed.,  (1880)  13  Ch.  FinneU  v.  Hallett,  (1751)  Anib.  106  ; 

D.  696,  709,  per  Jessel,  M.  R.  ;    49  and  see  iyif.  p.  982. 
L.  J.  Ch.  415.  (/)  Gartshore  v.    Chalie,   (1804)   10 

(/)  Beacon  v.  Smith,  (1745)  3  Atk.  '^''es.   at  p.    9  ;    Ex  p.   Poole,  sup.  ; 

323;   A.-G.  v.    Whorwood,   (1750)  1  LcchmcreY.  Earl  of  Carlisle,  [112,2)  Z 

Ves.  sen.  534,  540.  ?•  W.  211,  228. 

(<7)   Tubhs  Y.   Broadivood,   (1831)    2  ^'"^  Lechmere  v.  L.,  (1735)  Cas.  t. 

R    &M    48"  llaS}ooi,'l%yBlandyv.TV%dmore,{\nQ>) 

1  P.  "W.  323  (a),  which  cases  are  cited 
(/O   Wilson  Y.  Foreman,  (1 782)  cited       ^  ^^   ^  ^^^_  ^   ^   ^^^  ^^_         3^ 

lOYes.5\^\  3Ia7ininqford\.  Tuleman,  .„_  i.        •; 

'  40/  :  see  notes,  to. 
1845)  1  Col.  670  ;   14  L.  J.  Ch.  160.  ,  \    t    i  -v    i     ^   n    t  r 

^         '  '  («)  Leclimere   v.    Earl    of   Carlisle, 

(0  Soicden  v.  S.,  (1785)  1  Br.  C.  C.  (1733)  3  p.  "VV.  211,  218. 
582  ;  Exp.  Poole,  De  G.  581.  („)  ^j; p.  Poole,  (1847)  De  G.  581. 

(A)  Deacon  y.  Smith,  (1745)  3  Atk.  {p)  Eeacon  y.  Smith,  (1745)  3  Atk. 

323;  A.-G.  y.  Whorwood,  sup.  541  ;  323,  328. 
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Who  are 
bound  by 
the  equity. 


Remarks  on 
Lord  Hard- 
■wicke's  dictum 
as  to  pur- 
chasers and 
mortrraprees. 


partial  deficiency  (q)  ;  but,  as  a  general  rule,  a  covenant  to 
convey  and  settle  lands,  which  are  not  expressly  defined  by 
the  covenant,  will  not  create  a  specific  lien  on  the  lauds  of 
the  covenantor,  except  in  cases  where  the  lands  have  been 
acquired  with  the  intention  of  satisfying  the  covenant  (/•). 

The  right  of  the  parties  interested  under  the  proposed 
settlement  (.s)  seems  clear  as  against  the  legal  representatives 
of  the  purchaser.  Lord  Ilardwicke  held  (/)  that  such  right 
would  not  prevail  as  against  a  sub-purchaser  or  mortgagee  ; 
as  the  subsale  or  mortgage  "  would  have  taken  off  all 
evidence  of  intention  to  bind"  the  land  by  the  previous 
agreement ;  and  a  beneficial  devise  of  the  land  would 
apparently  come  within  the  same  reasoning.  However, 
in  BankruiDtcy,  Y.-C.  Knight  Bruce  held  that  a  subsequent 
mortgage,  though  conferring  a  good  title  on  the  mortgagee 
(who  took  his  security  without  notice),  left  the  equity  of 
redemption  impressed  with  the  trusts  of  the  settlement  (ii)  ; 
and  it  appears  from  the  judgment  that  even  the  mortgagee's 
title  was  considered  to  depend  upon  his  want  of  notice. 

Lord  Hardwicke's  diet/on,  though  cited  as  law  by  Lord 
St.  Leonards,  is,  it  is  submitted,  open  to  the  criticism 
that  it  does  not  distinguish  between  intention,  as  existing  at 
the  date  of  the  piu'chase,  and  intention,  as  existing  at  the 
date  of  the  subsequent  sale  or  mortgage.  If  the  original 
purchase  is  unaccompanied  by  evidence  of  a  contemporaneous 
contrary  intention,  Equity,  it  may  be  contended,  will  assume 
that  the  purchaser  intended  then  to  do  that  which  it  was  his 
duty  to  do,  and  will  not  recognize  any  subsequent  alteration 
of  pm-pose. 

Where  the  land  comes  within  the  terms  of  the  agreement, 
its  alleged  unsuitability  to  answer  the  purposes  of  the  settle- 


(q)  See  Weilr.slri/  v.  Tf'.,  (1839)  4 
M.  &  C.  oGl,  and  cases  cited,  580  ; 
9  L.J.N.  S.  Ch.  21. 

(r)  Mornington  v.  Keane,  (1808)  2 
D.  &  J.  292,  and  sec  comments  on 
Wcllesleyy.  W. 

(«)  The  maxim  that  Equity  looks 


upon  that  as  done  which  ought  to  bo 
done  cannot  be  invoked  in  favour  of 
volunteers:  lie  A)istis,  (188G)  31  Ch. 
D.  59G. 

(<)  Beacon  v.  Smith.  (171o)  3  Atk. 
323,  327. 

(«<)  Exp.  Poole,  (1847)  De  G.  681. 
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merit  should  perhaps  be  hardly  relied  on  by  parties  claiming     Chap.  XV. 

against  the  settlement.     Where,  however,  the  land  is  of  a  

different  nature  or  tenure  from  that  covenanted  to  be  pm^- 
chased,  no  presumption  of  an  intention  to  perform  the  covenant 
can  arise  (x) . 

The  expenditure  by  the  covenantor  in  erecting  buildings.  Expenditure 
&c.,  upon   land   already  subject   to  the   limitations   of   the  land,  not  a 
settlement,  is  not  a  part  fulfilment  of  his  engagement  to  pay  covenant  to 
money  to  the  trustees  for  the  pm^pose  of  being  invested  and  ^^^*^®  money, 
settled  upon  trusts  corresponding  with  the  uses  of  the  land  {>/) . 

An  agreement  to  purchase  and  settle,  where  the  ultimate  "Wlio  may 

.  p    Ji  J.J.1        enforce  cove- 

limitation  in  the  settlement  is  to  be  to  the  use  oi  the  settlor  nant  to  settle, 
himself  in  fee,  may  be  enforced  not  only  by  his  wife  and 
children,  but  even  by  his  own  heir  as  against  his  personal 
representatives,  in  cases  where  any  of  the  intermediate  uses 
of  the  settlement  subsist  at  the  death  of  the  settlor  (~) . 

{x)   Lechmere  v.    Earl  of  Carlisle,  Wiles  v.  Gresham,  (1854)  2  Dr.  2.58, 

(1733)  3  P.  W.  211,  227;  Beacon  v.  271  ;    affd.    (1854)    3   Eq.    R.    116  ; 

Smith,  (1745)  3  Atk.  323  ;  Lewis  v.  Robinson  v.  Stjhes,  (1856)  2  Jur.  N.  S. 

Hill,  (1749)  1  Ves.  sen.  274;  A.-G.  895;  26  L.  J.  Ch.  782;  Mathias  v. 

V.  Whorwood,  (1750)  ib.  534,  540.  M.,  (1858)  3  Sm.  &  G.  552. 

(y)    Eorloch    v.    Smith,    (1853)    17  {z)  BarhamY.LordClarendon,  {1852) 

Beav.  572;   23  L.  J.   Ch.  962:   see  10  Ha.  126;  22  L.  J.  Ch.  1057. 
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CHAPTEE  XYI. 


REMEDIES  AT  LAW  FOR  BREACH  OF  CONTRACT. 


Section  1. 

Purcliaser's 
remedies 
against 
vendor. 


Vendor  in 
default, 
purchaser's 
rights  of 
action. 


(1.)  Purchaser's  remedies  agauist  vendor. 

In  tlie  preceding  pages  matters  have  been  discussed  relating 
to  cases  where  an  ordinary  contract  between  vendor  and 
purchaser  is  perfected  in  the  usual  way  by  conveyance 
of  the  estate  and  paj'ment  of  the  purchase-money,  without 
the  course  of  events  being  disturbed  by  litigation,  either 
actual  or  threatened,  between  the  parties.  It  remains  to 
consider  the  respective  rights  and  liabilities  of  the  parties, 
and  their  representatives,  in  cases  where  either  party  disputes 
the  validity  of  the  contract,  or,  on  other  grounds,  refuses, 
neglects,  or  is  unable  to  perform  it. 

"Where  there  is  default  on  the  part  of  the  vendor,  the 
purchaser,  as  a  general  rule,  may  either  rescind  the  contract, 
though  under  seal  («),  and  sue  for  the  deposit  {b)  as  for 
money  had  and  received  to  his,  the  purchaser's,  use  (c)  ;  or 
may  afhrm  the  contract,  and  sue  for  damages  upon  the  ground 
of  its  non-performance  (f/),  adding  a  claim  for  money  had 
and  received  in  respect  of  the  deposit  (if  any  has  been 
paid)  {e)  ;  and  he  has  a  good  defence  to  an  action  by  the 
vendor  upon  an  I  0  U  for  part  of  the  purchase-money  (/)  : 


{(t)  Greville  v.  Da  Costa,  (1797)  Pea. 
A.  C. 113. 

[b)  GoxbcU  V.  Archer,  (1835)  4  N.  & 
M.  485;  4  L.  J.  N.  S.  K.  B.  78;  and 
for  expenses,  kc.,scmble,  Be Beniarchj 
V.  Harding,  (1853)  8  Ex.  822  ;  22 
L.  J.  Ex.  340. 

(f)  See  inf.  p.  990. 

(d)  See  Moses  t.  Marfcrlan,  (1760) 
2   Burr.    1005,    1011,   and  Dutch  t. 


Warren,  there  cited ;  Farrar  v.  Xu/ht- 
ingal,  (1798)  2  Esp.  639  ;  Squire  v. 
Tod,  (1808)  1  Camp.  293. 

(e)  Though  part  of  the  subject- 
matter  of  the  contract  has  been  en- 
joyed ;  see  Wright  v.  Colls,  (1849)  8 
C.  B.  at  p.  158  ;  19  L.  J.  C.  P.  60  ; 
and  inf.  p.  989  ct  seq. 

{/)  Wilson  V.  W.,  (1854)  14  C.  B. 
616;  23  L.J.  C.  P.  137. 
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but  he  cannot,  it  seems,  rescind  the  contract  unless  restitutio    ^^^l^^^^' 
in  integrum  can  substantially  be  made  {g). 


Where  the  contract,  not  being  under  seal,  has  been  entered  Principal  may 
into  by  an  agent,  the  principal  may  sue  upon  it  m  his  own  name, 
name  (Ji)  ;  unless  the  agent  is  specially  described  or  referred 
to  in  the  contract,  in  terms  inconsistent  with  the  idea  of 
agency  (/)  :  and  a  purchaser  who  has  paid  the  deposit  through 
an  agent,  can  sue  for  it  in  his  own  name,  though  the  facts  of 
the  agency  were  undisclosed  {k)  ;  and,  upon  similar  principles,  ^"^"^^^^^ 
a  nominal  agent  cannot  sue,  without  first  disclosing  that  he  is 
in  fact  the  principal  (/)  ;  and  his  right  to  sue  is  even  then 
doubtful,  in  cases  where  the  skill  or  solvency  of  the  person 
who  is  named  as  the  principal  may  reasonably  be  considered 
as  a  material  ingredient  in  the  contract ;  unless  the  contract 
has  been  partly  performed  with  a  knowledge  by  the  defen- 
dants of  who  is  the  real  principal  {m).  A  person  contracting 
as  agent  can,  if  his  authority  is  repudiated  by  the  principal, 
and  the  other  party  wdth  knowledge  of  this  proceed  with  the 
contract,  sue  in  his  own  name  («)  ;  and  a  person  contracting 
as  agent  for  an  unnamed  and  unknown  principal,  may  sue  in 
his  own  name,  unless  the  defendant  contracted  upon  the 
faith  of  the  agency  (o). 

{g)  Erlanger  v.  Xew  Sombrero  Co.,  notes  thereto.     The  mere  fact   that 

(1878)  3   A.  C.   1218;  48  L.  J.  Ch.  the    agent  is   known    to    be    such, 

73  ;  Fry,  4th  ed.  323.  although  the  name  of  the  principal 

(//)  Story,   Ag.    s.    160;    and   see  has  not  been  disclosed,  is,  it  is  con- 

Simsv.  Bo»d,{l8'iS)  5  B.  &  Ad.  3ii9,  ceived,    sufficient    to    exclude    such 

393;  notes  to   Thomson  v.  Davenport,  equities:  Irvine  v.  Watson,  (1880)   5 

(1829)  2  Sm.  L.  C.  Uth  ed.  389.  Q.  B.  D.  414  ;   49  L.  J.  Q.  B.  531 ; 

(i)  ^ee  Humbler.  Hunter,  {18\8)  12  Mildred  v.  Maspons,  (1883)  8  A.   C. 

Q.  B.  310  ;   17  L.  J.  Q.  B.  350,  where  874  ;  53  L.  J.  Q.  B.  33. 
the  agent  was  described  as  "owner."  (/)  BicJcerton  v.  Burrell,   (181G)    .5 

{k)  Buke  of   Norfolk    v.    Worthy,  M.  &  S.  383  ;  Story,  Ag.  s.  406,  and 

(1808)    1    Camp.    337 ;    Story,    Ag.  AmericaB  cases  there  cited. 
8.  435.     But  of  course  the  principal's  {m)  See  Rfujner  v.  Grote,  (1846)  15 

rights   are   subject  to   any   equities  M.  &  W.  359,  365,  366;    16  L.  J. 

which  may  have  arisen  between  the  Ex.  79. 

vendor  and  the  agent,  prior  to  dis-  («)  Langstroth  v.  Toulmin,  (1822)  3 

closure  of  the  fact  that  the  agent  is  Stark.  145. 

merely  an  agent:   George  v.  Clagett,  [o)  Schmaltz   \.   Avery,    (1851)    16 

(1797)  2  Sm.  L.  C.  11th  ed.  138,  and  Q.  B.  655 ;  20  L.  J.  Q.  B,  228.     As 
1).       VOL.  IT.  3  S 
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Chap.  XVI.  The  considerations  as  to  personal  eliaracter  or  responsibility 
— ^^-^-^ —  wliieli  often  arise  in  respect  to  contracts  for  the  performance 
andUaSles.  of  services,  or  the  sale  of  goods,  can  seldom  have  much 
weight  in  the  case  of  a  contract  for  the  sale  of  land.  Where 
an  agent  contracts  apparently  as  principal— and  prima  fade, 
a  person,  who  signs  in  his  own  name,  contracts  as  prin- 
cipal (;;) — an  action  on  the  contract  may  be  brought  against 
either  him  or  his  principal  {q)  ;  but  the  plaintiff  must,  within 
a  reasonable  time,  elect  against  which  of  them  he  will 
proceed  (r),  and  having  once  made  his  election  cannot  after- 
wards proceed  against  the  other  party  (-s).  If  the  contract  is 
under  seal,  the  agent,  though  described  as  such,  appears  to 
be  personally  liable  (0,  but  if  it  is  not  under  seal,  the  agent 
describing  himself  and  signing  as  such,  and  naming  his 
principal,  is  not  personally  liable  unless  he  had  no  authority 
to  make  the  contract,  or  in  making  it  exceeded  his  autho- 
rity {u) ;  and  even  if  a  person,  without  authority,  contract  in 
the  name  of  and  as  agent  for  another,  it  appears  that  he 
cannot  be  sued  on  the  agreement,  unless  he  is  shown  to  have 
been  really  the  principal :  but  if,  professing  to  have  authority. 


to  liability  of  undisclosed  principal 
for  unauthorized  act  of  agent,  see 
Thomson  v.  BavenjMrt,  (1829)  2  Sm. 
L.  C.  11th  ed.  389,  and  notes  thereto  ; 
Story,  Ag.  s.  406  and  note. 

{p)  Cooker.  Wilson,  (1856)  1  C.  B. 
N.  S.  153;  26  L.  J.  C.  P.  15. 
Generally  as  to  evidence  and  effect 
of  custom,  see  Fleet  v.  Murton,  (1871) 
L.  R.  7  Q.  B.  126;  41  L.  J.  Q.  B. 
49  ;  notes  to  Thomaon  v.  Davenport, 
(1829)  2  Sm.  L.  C.  11th  ed.  396 
et  seq. 

(q)  Higgins  v.  Stnior,  (1841)  8  M. 
&  W.  at  p.  844  ;  Jones  v.  Litlledale, 
(1837)  6  A.  &  E.  486;  sec  Ex  p. 
Hartop,  (1806)  12  Ves.  352 ;  William- 
son V.  Barton,  (1861)  2  F.  &  F.  644  ; 
31  L.  J.  Ex.  170  ;  Faivkcs  v.  Lamb, 
(1862)  8  Jur.  N.  S.  385;  31  L.  J. 
Q.  B.  98  ;  Faicc  v.  Walker,  (1870) 
L.  R.  5  Ex.  173 ;  39  L.  J.  Ex.  109. 

()•)  Smethurst  v.  Mitchell,  (1859)  I 


E.  &  E.  622  ;  28  L.  J.  Q.  B.  241. 

(s)  Repetto  v.  Millars  E.  and  J. 
Forests,  Ltd.,  1901,  2  K.  B.  306,  310  ; 
70  L.  J.  Q.  B.  561,  563 ;  Morel  v. 
Westmoreland  {Earl  of),  1903,  1  K.  B. 
64  ;  72  L.  J.  K.  B.  06. 

{t)  Appleton  V.  Sinks,  (1804)  5  Ea. 
148  ;  Sug.  14th  ed.  57  ;  Story,  Ag. 
s.  155.  As  to  cases  where  agent  has 
a  power  of  attorney,  see  Conv.  Act, 
1881,  s.  46  ;  Conv.  Act,  1882,  ss.  8,  9, 
sup.  p.  592. 

((/)  Jones  V.  Doivnham,  (1843)  4 
Q.  B.  235  ;  S.  C.  sub  nom.  Dmrnmnn 
V.  Williams,  (1845)  7  Q.  B.  103  ; 
Leicis  V.  Nicholson,  (1852)  18  Q.  B. 
503 ;  21  L.  J.  Q.  B.  311 ;  Hambro  v. 
Burnand,  1904,  2  K.  B.  10  ;  73 
L.  J.  K.  B.  669;  see  Humfrey  v. 
Bale,  (1857)  "  f..  &  B.  266  ;  (1858) 
E.  B.  &  E.  U/04;  26  L.  J.  Q.  B. 
137;  Southurllv.  Bvirditch,  {lii'6)  1 
C.  P.  D.  374  ;  45  L.  J.  C.  P.  630. 
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lie  enters  into  a  contract,  lie  will  be  liable  to  tbe  person  who    Chap.  XVI. 

I'll  1,  Sect.  1. 

is  not  aware  of  his  want  of  authority  and  with  whom  he  

contracts,  for  damages  sustained  by  reason  either  of  any 
exjDress  false  assertion  of  authority,  untrue  to  his  know- 
ledge (x) ,  or  of  breach  of  the  implied  warranty  of  authority  (y)  : 
and  it  is  immaterial  whether  the  supposed  agent  knew  of  the 
defect  of  his  authority  or  not  (~) ,  but  in  order  to  make  him- 
self liable  there  must  be  a  misrepresentation  in  fact  believed 
in  by  the  person  to  whom  it  is  made,  and  not  merely  a  mis- 
take or  misrepresentation  in  law  {a)  ;  the  position  of  a  person 
acting  as  a  public  servant  on  behalf  of  the  Crown  is  an 
exception  (h).  Where  the  authority  of  an  agent  has  been 
revoked,  as,  for  example,  by  death  of  the  principal,  or  dis- 
solution of  a  company,  the  agent  acting  in  ignorance  of  such 
revocation  will  not  be  personally  liable,  unless  by  the  exercise 
of  due  diligence  he  might  have  known  of  such  death  or 
dissolution  (c) . 

And  since,  as  a  general  rule,  a  person  who  signs  a  contract 
in  his  o-^Ti  name  without  qualification,  is  prima,  facie 
contracting  on  his  own  account  {d),  it  is  prudent  for  an  agent 


(.r)  Jenlcinsv.  Sntchiiison,  (1849)  13 
Q.  B.  744;  18  L.  J.  Q.  B.  274; 
Lewis  V.  Xicliolson,  sup. ;  CoUen  v. 
Wright,  (1857)  7  E.  &  B.  301  ;  affd. 
8  ib.  647  ;  Halbot  v.  Lens,  1901,  1 
Ch.  344  ;  70  L.  J.  Ch.  125  ;  and  see 
Eajidell  v.  Trimcn,  (1856)  18  C.  B. 
786 ;  25  L.  J.  C.  P.  307  ;  Fow  v. 
Davis,  (1861)  1  B.  &  S.  220  ;  30 
L.  J.  Q.  B.  257  ;  Smart  v.  Ifetigl/, 
(1893)  9  T.  L.  R.  488. 

(y)  CoUen  v.  IVright,  sup.  ;  Llelc- 
son  V.  Eeufer^s  Telegrcim  Co.,  (1877)  3 
C.  P.  D.  1  ;  47  L.  J.  C.  P.  1  ;  Fir- 
lanJc^s  Executors  v.  Humphreys,  (1886) 
18  Q.  B.  D.  54  ;  56  L.  J.  Q.  B.  57  ; 
Brown  v.  Law,  (1895)  72  L.  T.  778  ; 
Starkcy  v.  Bank  of  England,  1903, 
A.  C.  114  ;  72  L.  J.  Ch.  402.  On 
the  damages  recoverable  from  an 
agent  in  such  cases,  see  Re  Kat. 
Coffee  Palace  Co.,    (1883)  24  Ch.  D. 

3 


367  ;  53  L.  J.  Ch.  57 ;  Meek  v. 
Wendt,  (1888)  21  Q.  B.  D.  126; 
Oliver  v.  Bank  of  England,  1901,  1 
Ch.  652,  G65;  70  L.  J.  Ch.  377, 
382. 

(:;)  Starkeg  v.  Bank  of  England, 
sup, 

{a)  Ealhot  y.  Lens,  1901,  1  Ch. 
344,  349  ;  70  L.  J.  Ch.  125,  128. 

{l>)  Dunn  V.  Macdonald,  1897,  1 
Q.  B.  555  ;  66  L.  J.  Q.  B.  420  ;  cf. 
Graham  v.  Fuhlic  Works  Commrs., 
1901,  2  K.  B.  781  ;  70  L.  J.  K.  B. 
860. 

(f)  Smotit  V.  Ilbernj,  (1842)  10  M, 
&  W.  1  ;  Saltan  \.  Xcw  Beeston  Cycle 
Co.,  1900,  1  Ch.  43  ;  69  L.  J.  Ch.  20, 

{d)  2  Sm.  L.  C.  11th  ed.  400; 
Repetto  V.  Millar's  K.  ^-  J.  Forests, 
Ltd.,  1901,  2  K.  B  306,  310  ;  70 
L.  J.  Q.  B.  561,  563 

s2 
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Chap.  XYI.    entering  into  a  contract,  by  his  signature,  expressly  to  state 

l!^_^    that  he  does  so  in  that  character.     But  it  is  not  necessary 

tliat  the  signature  itself  should  he  c[ualified  by  the  addition 
of  words  implying  agency,  if  the  Court  can  infer  that 
relation  from  the  construction  of  the  document  as  a  whole  (e) . 
It  is  the  duty  of  a  person  contracting  with  an  agent  to  see, 
to  the  best  of  his  ability,  that  the  agent  is  acting  within  his 
authority  (/). 

If  the  terms  of  a  contract  are  such,  as  in  the  opinion  of 
the  Court  to  show  an  intention  that  the  contracting  party 
shall  be  personally  liable,  the  mere  fact  of  his  signing  it 
"as  agent,"  or  using  other  similar  words  qualifying  his 
signature,  does  not  necessarily  save  him  from  liability  {g). 
"Where  money  has  been  properly  received  by  an  agent,  the 
action  to  recover  it  must  be  brought  against  tlie  principal  {/i), 
though  it  may  not  have  come  to  his  hands  (/)  ;  but  a  sum 
paid  to  an  agent  in  respect  of  a  wrongful  claim,  may,  it 
appears,  be  recovered  from  the  agent  (y),  though  he  has  paid 
it  over  to  his  principal  (/.•),  unless  he  has  acted  merely  as  an 


Contracting 
party  though 
signing  as 
agent  may  be 
personally 
liable,  when. 


Liability  of 
principal 
for  money 
received  by 
agent. 


(e)  Gadd  v.  HougJdon,  (1S76)  1 
Ex.  D.  357;  46  L.  J.  Q.  B.  71; 
and  see  comments  on  Paice  v. 
Walker,  (1870)  L.  K.  o  Ex.  173  ; 
39  L.  J.  Ex.  109,  which  must 
now  be  considered  as  overruled; 
Fike  V.  Onglcy,  (1887)  18  Q.  B.  D. 
708  ;  56  L.  J.  Q.  B.  373  ;  Royal 
Albert    Hall    Corp.     v.     Wuichclsea, 

(1891)  7  T.  L.  E.  362;  Hahn  v. 
North  German  Pitwood  Co.,  (1892)  8 
T.  L.  R.  557  ;    Glover  v.   Lnngford, 

(1892)  8  T.  L.  R.  628  ;  Beujtheil  v. 
Sleivart,  (1900)  16  T.  L.  R.  177,  a 
case,  it  is  submitted,  wrongly 
decided  ;  Repctto  v.  Millar'' s  K.  ^-  /. 
Forests,  Ltd.,  sup.  ;  and  2  Sni.  L.  C. 
1 1th  ed.  389  et  seq. 

(/)  Sec  Hambror.Buruaiid,  1903, 
2  K.  B.  399,  410;  72  L.  J.  K.  B, 
662  ;  and  on  appeal,  1901,  2  K.  B. 
10 ;  73  L.  J.  K.  B.  G09. 

(g)  Lennard  t.  Robinson,  (1855)  5 
E.  &  B.  125  ;  24  L.  J.  Q.  B.  275  ; 


see  cases  cited  in  note  {e),  sup.  ; 
Hough  V.  Manzanos,  (1879)  4  Ex.  D. 
lot  ;  48  L.  J.  Ex.  398 ;  Hutcheson  v. 
Eaton,  (1881)  13  Q.  B.  D.  861. 

{h)  Luke  of  Norfolk  v.  Worthy, 
(1808)  1  Camp.  337;  and  Edden  v. 
Read,  (1813)  3  ib.  338  ;  Bamford  v. 
Shuttlcicorth,  (1840)  11  A.  &  E.  926  ; 
Jlurley  v.  Baker,  (1816)  16  M.  &  "W. 
26  ;  16  L.  J.  Ex.  273  ;  and  see  Edgell 
V.  Bay,  (186,5)  L.  R.  1  C.  P.  80  ;  35 
L.  J.  C.  P.  7,  and  cases  there 
cited. 

(i)  Ellis  v.  Goulton,  1893,  1  Q.  B. 
350  ;  62  L.  J.  Q.  B.  232.  As  to  re- 
covery of  money  paid  by  purchaser 
to  assignee  of  vendor,  see  Fleming  v. 
lo-,  1901,  2  Ch.  594;  70  L.  J.  Ch. 
805  ;  reversed  on  the  facts,  1902,  2 
Ch.  359;  71  L.  J.  Ch.  687. 

{J)  Smith  v.  Sleap,  (1844)  12  M.  k 
W.  585. 

(/,)  Jlollins  V.  Fouler,  (1874)  L.  R. 
7  H.  L.  757;  44  L.  J.  Q.  B.  169. 
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agent   through  whose  hands  the   sum  has  passed  without    Chap.  XVI. 
notice  of  the  claim  being  wrongful  (/).  


In  a  case  of  payment  improperly  prociu'ed  from  an  agent,  Agent  may 
by  means  of  a  fraudulent  misrepresentation, ^either  he  or  his  fraudulently 
principal  may  sue  for  its  recovery  (m).     Of  course  a  payment  f       jfj^ 
by  a  principal  to  his  own  agent  does   not  bind  the  other 
principal  except  under  special  circumstances  {>/).     In  actions 
on   the  contract,   the   representations  of   the  agent  are  the 
representations  of  the  principal  (o),  if  made  within  the  scope 
of  his  authority  {p) . 

On  a  sale  by  auction  the  deposit,  unless  otherwise  Auctioneer 
expressed,  is  paid  to  the  auctioneer  as  stakeholder,  not  as  for  deposit, 
agent  for  the  vendor  ;  and  as  such  he  may  be  sued  for  it  (q)  : 
but,  if  paid  to  the  vendor's  solicitor,  he  holds  it,  in  the  absence 
of  express  stipulation  to  the  contrary,  as  agent  for  the  vendor, 
and  not  as  stakeholder  (r).  It  is  a  common  practice  for  the 
auctioneer  to  receive  and  give  a  receipt  for  the  deposit  ex- 
pressly as  agent  for  the  vendor. 

In  an  action  for  money  had  and  received,  rescinding  the  Wliat  pur- 
contract,  interest  upon  the  deposit  may  be  recovered  from  recover  in 
such  time  as  demand  of  payment  was  made  in  writing  giving  pescindin^c^^ 
notice  to  the  vendor  that  interest  would  be  claimed  from  the  contract, 
date  of  demand  until  payment  {s) ;  but  it  does  not  appear  to 


{t)  Mollins    V.    Fowler,    sup.;    cf.  569,  andatsTaun.  48;  ^(/^/e^^v.  Z>a)/, 

Owen  V.  Cronk,  1895,  1  Q.  B.  265;  stq).;   Fnrtado   v.    Lumleij,   (1889)    6 

64  L.  J.  Q.  B.  288.  T.  L.  E.  168. 

{m)  Holt Y. Ely, {\^b2,)l'E.k'B.1^b.  {r)  Edyell  v.  Day,  sup.;    Ellis  v. 

(w)  Hecdd  v.  Ecnworthy,  (1855)  10  Goulton,  1893,  1  Q.  B.  350  ;  62  L.  J. 

Ex.  739  ;  24  L.  J.  Ex.  76  ;  Wright  Q.  B.  232. 

on  Ag.  2nd  ed.  402  et  scq.  (a)  See  Civil  Procedure  Act,  1833, 

(o)  Per   Lord  Campbell,    Wilde  v.  8.   28  ;  Bhyiiiney  R.    Co.   v.  Rhymney 

Gibson,  (1848)  1  H.  L.  C.  605,  615.  Iron   Co.,  (1890)  25  Q.   B.  D.  146; 

{l})  Barnett  v.  South  London  Tram-  59  L.  J.   Q.  B.  414  ;  L.  C.  #  D.  R. 

tvays,   (1887)    18  Q.  B.  D.  815 ;    56  Co.    v.  -S'.  E.   R.   Co.,    1893,    A.    C. 

L.    J.   Q.  B.  452 ;    levy  v.  Scottish  429 ;    63    L.    J.    Ch.    93  ;    see   also 

Employers  Ins.  Co.,  (1901)  17  T.  L.  E.  Re  Lloyd  Edwards,  (1891)   61  L.  J. 

229.  Ch.   22  ;    Re  Marquess  of   Anglesey, 

[q)   Lee\.  Munt>,  (1817,  Holt,  N.  P.  1901,  2  Ch.  548  ;   70  L.  J.  Ch.  810, 
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"What  he  can 
recover  in 
action  for 
damages 
founded  on 
contract. 


Chap.  XVI.    be  otherwise  recoverable  (/).     The  purchaser  can   make  no 

^1— ^ —  claim  in  respect  of  any  increase  in  the  value  of  the  estate ; 

and  it  seems,  upon  principle,  equally  clear  that  he  cannot  be 
prejudiced  by  any  diminution  in  its  value  ;  though  some  old 
authorities  leave  the  point  doubtful  {u). 

In  an  action  for  damages,  affirming  the  contract,  the  pur- 
chaser, if  the  contract  is  proved  to  have  been  binding  on 
the  vendor  (.r),  can  recover  his  expenses  of  preparing,  stamp- 
ing, and  entering  into  the  agreement  (//),  of  investigating 
and  endeavom-ing  to  clear  up  the  title  (»),  of  searching  for 
incumbrances,  of  comparing  the  abstract  with  the  deeds  {a), 
and  of  preparing  the  conveyance  (if  the  sale  go  off  by  reason 
of  a  concealed  incumbrance)  {h)  ;  he  can  also  recover  his 
deposit  (r),  and  interest  thereon  {d),  and  upon  the  residue  of 
his  purchase-money,  if  lying  idle  (r). 

The  piirchaser  cannot,  however,  recover  expenses  incurred 
prior  to  the  contract,  or  the  costs  of  a  survey  (./'),  or  of  pre- 
paring a  conveyance  (g)  (except  under  special  circumstances), 
or  any  allowance  for  loss  by  selling  out  of  the  funds  (//),  or 


"What  he 

cannot 

recover. 


{()  Fruhling  v.  Schrocder,  (1835)  2 
Bing.  N.  C.  77  ;  L.  C.  ^-  D.  R.  Co.  v. 
S.  E.  E.  Co.,  sup. 

(h)  Sug.  14th  ed.  237  ;  L.  C.  cj-  D. 
M.  Co.  V.  S.  E.  B.  Co.,  sitp. 

{x)  Gosbell  V.  Archer,  (1835)  4  N.  & 
M.  485  ;  4  L.  J.  N.  S.  K.  B.  78  ;  see 
as  to  this,  Jcalces  v.  White,  (1851)  6 
Ex.  873  ;  21  L.  J.  Ex.  265,  sup. 
pp.  224,  225  ;  Simmons  v.  UesscUinc, 
(1858)  5  C.  B.  N.  S.  654  ;  28  L.  J. 
C.  P.  129. 

[y)  Jlonslip  v.  I'adwicl;  (1850)  5 
Ex.  615  ;  19  L.  J.  Ex.  372. 

(z)  See  HamUp  v.  J'adicick,  ih.  In- 
cluding costs  due,  but  not  actually- 
paid  to  his  solicitor,  Eichardaon  v. 
Chascn,  (1847)  10  Q.  B.  766  ;  and  a 
letter  from  the  purchaser's  solicitor 
to  the  vendor's  solicitor  stating  that 
unless  certain  evidence  is  supplied, 
and  which  is  not  supplied,  the  pur- 
chase must  go  off,  does  not  affect  the 


right  to  recover  such  expenses ;  I£aU 
V.  £c(fi/,  (1842)  5  Sc.  N.  E.  508  ;  11 
L.  J.  N.  S.  C.  P.  256, 

(«)  Hodges  v.  Lord  Lichfield,  (1835) 
1  BiDg.  N.  C.  492. 

(A)  Sug.  14th  ed.  3G2. 

((•)  Hodges  v.  Lord  Lichfidd,  sup.  ; 
Farquhar  v.  Farley,  (1817)  7  Taun. 
592. 

{d)  Fearl  Life  Ass.  Co.  v.  Batten- 
shaw,  (1893)  W.  N.  123,  where  the 
purchaser  was  also  allowed  the  costs 
of  the  action. 

(t)  Shnry  v.  0/.f,  (1835)  3  Dowl. 
349,  361. 

(/)  Ilodges  v.  Lord  Lichfield,  sup. 
As  to  taxing  costs  of  a  survey,  see 
Bellas  v.  Ilarmer,  (1849)  3  Dc  G.  & 
S.  454. 

{g)  S.  C. ;  Jarmain  v.  Egelstoie, 
(1831)  5C.  &P.  172. 

(A)  Flureau  v.  Thonihill,  (1776)  2 
W.  Bl.  1078. 
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for  money  laid  out  in  repairs  (/),  or  improvements  (k),  or  tlie  ^^g^J^^^^^" 
expenses  of  raising  the  j)urcliase-money  (/) ,  or  expenses  in- 
eun-ecl  in  expectation  of  the  contract  "being  completed  (/),  e.g., 
losses  in  cattle,  &c.,  purchased  {in),  or  the  difference  between 
his  costs  taxed  as  between  party  and  party  and  his  costs 
as  between  solicitor  and  client  in  an  imsuccessful  action  by  the 
vendor  for  specific  performance  {)i),  or  the  costs  of  an  action 
by  himself  (the  purchaser)  for  specific  performance  when  the 
action  is  dismissed  without  costs  on  the  master  certifying 
against  the  title  (o)  ;  but  where  the  action  is  dismissed  with- 
out costs  on  the  ground  of  the  vendor's  mistake,  the  pui-- 
chaser  may,  it  seems,  include  his  costs  of  action  in  any  action 
which  he  may  bring  for  damages  (j)). 

The  rule  as  to  the  damages  which  may  be  recovered  for  what 

,  IP  T       L  J.      £  '  damasfes  are, 

breach  of  a  contract  for  the  sale  o±  real  estate  torms,  m  one  ^^  ^  general 
respect  only,  there  being  on  the  general  principle  no  differ-  ^"jij^'i^La""' 
ence  (r/),  an  exception  from  the  ordinary  rule  as  to  damages  for  breach  of 

-'''  ■■■  T   ,.  PI     contract. 

for  breach  of  contract.  In  the  case  of  non-delivery  o±  goods 
contracted  to  be  sold,  the  purchaser  is  entitled  to  recover 
either  such  damages  as  may  fairly  be  considered  to  have  been 
the  natural  result  of  the  breach  of  the  contract,  or  such  as 
may  reasonably  be  supposed  to  have  been  contemplated  by 
both  parties,  at  the  time  when  they  entered  into  the  contract, 
as  the  probable  result  of  a  breach  (>•)•  Thus,  where  there 
was  a  contract  for  the  sale  of  a  threshing  machine  to  be 
deKvered  on  the  1-lth  Aug.,  and  the  vendor  knew  the  purpose 
for  which  it  was  required,  but,  notwithstanding  repeated 

(i)  £ralt   V.    EUts,   Sug.    14th  ed.  (o)  JIalde,i  v.  Fi/son,  (1847)  11  Q. 

812.  B.  292  ;  17  L.  J.  Q.  B.  85. 

[k)     Worthinijton     v.     Warrington,  (;;)    Wood  v.  Scarth,  (1855)  2  K  & 

(1849)  8  C.  B.  134  ;  18  L.  J.  C.  P.  J.  33,  44. 

350.  {q)  Koble    v.    Edwardes,    (1877)    o 

{I)  Hansllp   V.   Fadicick;    (1850)    5  Ch.  D.  378. 

Ex.  615 ;   19  L.  J.  Ex.  372.  (r)  Sadlei/  v.  Baxcndale,  (1854)  9 

{m)  Godivin  v.  Francis,  (1869)  L.  R.  Ex.  341  ;  23  L.  J.  Ex.  179  ;    Fbbeiis 

5  C.  P.  295  ;  39  L.  J.  0.  P.  121.  v.  Conquest,  1895,  2  Ch.  377  ;    1896, 

(w)  Eodffes  \.  Lord  Lichfield,  sup. ;  A.  C.  490;    64  L.  J.  Ch.  702;    65 

CocUurn  v.  Edwards,  (1881)  18  Ch.  ib.  808  ;  Ayius  v.  G.  W.  Colliery  Co., 

D.  449 ;  51  L.  J.  Ch.  46,  affords  an  1899,  1   Q.  B.  413  ;    68  L.  J.  Q.  B. 

additional  reason  for  this  rule.  312. 
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Chap.  XVI.    promises  did  not  s&nd  it  until  the  lOtli  Sept.,  the  purchaser 

Sect.  1.  <.!  .,.. 

was  held  entitled  to  recover  for  loss  sustained  ay  injury  to 

his  wheat  from  lain,  and  for  expenses  incurred  in  carting, 
stacking,  and  kiln-diying  it  ;  but  not  for  loss  occasioned  by 
a  fall  in  the  market  price  of  wheat  («). 


But  on  a  contract  for  the  sale  of  land  {f),  the  exceptional 


On  contract 
for  sale  of  real 

estate,  no         rule  first  laid  down  in  Flurcan  v.  ThornliiU  (ii),  and  confirmed  by 

d,a.Tnfi'^88  for 

loss  of  bar-  Subsequent  authorities,  is  that  the  purchaser  is  not  entitled  to 
nnde'r ^special  tlamages  for  the  loss  of  his  bargain,  where  the  vendor  through 
circxunstances.  ^^ant  of  title  or  otherAvise  (.r),  having  acted  in  good  faith  (i/), 
is  unable  to  convey  the  estate  (z)  ;  but  can  recover  merely  his 
expenses  incurred  in  relation  to  the  attempted  purchase :  and 
where  a  pui'chaser,  upon  the  delivery  of  an  abstract  showing 
an  apparently  good  title,  resold  at  a  profit,  and  it  subsequently 
appeared,  on  comparing  the  abstract  with  the  deeds,  that  the 
title  was  defective,  he  was  not  allowed  the  expenses  of  the 
resale ;  there  being  nothing  more  on  the  part  of  the  vendor 
than  negligence  in  the  preparation  of  the  abstract,  and  the 
purchaser  himself  being  equally  negligent  in  reselling  before 
he  had  tested  its  accuracy  (a). 

The  rule  introduced  by  Fhtreau  v,  ThornhiU,  which 
engrafts  an  exception  upon  the  Common  Law,  was,  how- 
ever, subsequently  held  not  to  apply  in  two  particular  cases. 

First,  in  Hopkins  v.  Grazcbrook  {b),  it  was  held  inapplicable 
to  the  case  of  a  vendor  of  real  estate  contracting  with  a 


(«)  St/wed  V.  Foord,  (1859)  1  E.  & 
E.  602  ;  28  L.  J.  Q.  B.  178  ;  see, 
too,  Simons  V.  Fatchitt,  (1857)  7  E.  & 
B.  568;  26  L.  J.  Q.  B.  195. 

(<)  See  Rowe  v.  London  Sch.  Bd., 
(1887)  36  Ch.  D.  619  ;  57  L.  J.  Ch. 
179. 

{h)  (1776)  2  W.  Bl.  1078. 

{x)  See  Tyrcr  v.  King,  (1845)  2  C. 
&  K.  149,  a  case  of  sale  by  an  agent 
after  the  estate  has  been  sold  by  his 
principal ;  but  query,  whether  this 
is  essential.  See  Lord  Chelmsford's 
judjj-inciit  iu  Bain  v.  Fn'hcnjUl,  inf. 


{y)  Walker  v.  Moore,  (1829)  10  B, 
&C.  416,  421. 

[:)  Fliireauv.  T/iornhi//,  sup. ;  and 
see  Lord  Alvanley's  remark,  Johnson 
V.  /.,  (1802)  3  B.  &  P.  162,  167; 
Clare  v.  3Iai/nard,  (1837)  6  A.  &  E. 
519  ;  6  L.  J.  K.  B.  138  ;  and  Hanslip 
V.  Fadwivk,  (1850)  5  Ex.  615 ;  19 
L.  J.  Ex.  372  ;  Bain  v.  Fothcrgill, 
(1874)  L.  R.  7  H.  L.  158  ;  43  L.  J. 
Ex.  243. 

(«)    Walker  v.  3[oore,  sup. 

[h)  (1826)  0  B.  &  C.  31,  since 
overruled  :  see  inf.  pp.  993,  994,  995. 
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knowledge  that  lie  liad  no  title ;   the  reason  being  that  the    ^^g,P;^^^' 

ordinary  contract  for  the  sale  of  real  estate  is  deemed  to  be — 

made  on  the  implied  condition  that  the  vendor  has  a  good 
title,  and  that,  if  he  has  not,  certain  expenses  only  are  to  be 
incurred  as  damages  ;  which  condition  is  excluded  by  evidence 
of  the  knowledge  of  the  vendor  that  he  has  not  such  a 
title  (r).  So,  where  a  vendor  who  was  a  partial  owner 
assumed  to  sell  the  entire  estate,  and  the  sale  fell  through  in 
consequence  of  the  refusal  of  his  co-owners  to  concur  in  it, 
the  purchaser  was  held  entitled  to  recover  his  costs  of  in- 
vestigating the  title  and  of  endeavoming  to  enforce  the 
purchase,  and  also  the  difference  between  the  contract  price 
and  the  market  price  of  the  estate  ;  and  the  price  at  which  the 
estate  was  afterwards  sold  was  treated  as  2)>'imd  facie  evidence 
of  the  market  i)rice  (d).  The  same  principle  was  recognized 
in  other  cases  (e)  ;  though  in  some  of  them  the  circumstances 
were  held  to  be  such  as  took  them  out  of  the  exception 
introduced  by  Hoplxins  v.  Grazehrook  to  the  rule  established 
by  Flurcau  v.  Thornhill :  which  rule  was  considered  to  be 
rested  upon  an  implied  condition,  incident  to  every  contract 
for  the  sale  of  land,  that,  in  the  event  of  the  title  proving 
defective,  no  damages  shall  be  awarded  on  account  of  the 
supposed  goodness  of  the  bargain  (/)  ;  and  doubts  were  enter- 
tained whether  misconduct,  though  good  ground  for  avoid- 
ing the  contract,  would  justify  a  departure  from  the  rule. 

And  secondly,  in  EngcU  v.  Fitch  (r/),  it  was  laid  down  that 
the  rule  was  inapplicable  where  the  non-performance  arises 
not  from  a  difficulty  as  to  title,  but  from  the  fact  of  the 
vendor  not  having  first  secured  to  himself  the  property  which 
he  assumes  to  sell ;  and,  a  fortiori,  it  cannot  apply  where  the 

{c)  Robinson  v.  Harman,  (1848)  1  Sihs  v.  Wild,  (1861)  1  B.  &  S.  587  ; 
Ex.  850  ;  18  L.  J.  Ex.  202.  4  ib.  421  ;    30  L.  J.  Q.  B.  325  ;    32 

id)   Godicin  y.  Francis,  (18'0)  Li.  "R.  ',  ^/ 'r,      ■    ,  j.    s -d    ^       t     • 

5  C.  P.  295  ;  39  L.  J.  C.  P.  121.  J{    ^^  ^""7  •;,  ^f^  ^  C 

Walker  v.  Moore,  (1829)    10  B.  a:  O. 

{e)  See  Worihington  v.  Warrijiglon,  416. 

(1849)  8  C.  B.  134  ;    18  L.  J.  C.  P.  (.^7)  (1868)  L.  R.  3  Q.  B.  314  ;    37 

350  ;    Poumett  v.    Fuller,  (185(.)   17  L.  J.  Q.  B.  145  ;  aff.  (1869)  L.  R.  4 

C.   B.  660  ;    25   L.  J.    C.  P.   145  :  Q.  B.  659. 
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Chap.  XVI.    failure  eltlier  to  make  out  the  title,  or  to  deliver  possession 
— '^^^^-^ —  arises,  not  from  the  vendor's  inability,  but  from  his  unwilling- 
ness, on  the  ground  of  expense  or  otherwise,  to  remedy  the 
defect  or  to  procure  possession  for  the  purchaser. 

In  Engell  v.  Fitch  mortgagees  had  contracted  to  sell  and 
to  give  possession  on  a  specified  day,  and  the  purchaser  was 
ready  to  complete,  but  the  mortgagor  refused  to  give  up 
possession,  and  the  vendors,  rather  than  oust  him,  broke  the 
contract ;  it  was  held  that  the  purchaser,  who  had  contracted 
to  resell  at  a  profit,  was  entitled  to  recover  his  deposit  and 
expenses  of  investigating  the  title,  and  also  damages  for  the 
loss  of  his  bargain.  Cockbm-n,  C.  J.,  in  delivering  the  judg- 
ment of  the  Court,  rested  tlie  exceptional  rule,  which  was 
first  laid  down  in  Fhircau  v.  Thornhill,  on  the  ground  that, 
owing  to  the  complicated  state  of  the  law  of  real  i^roperty, 
the  owner  of  an  estate  is  often  unable  to  make  out  such  a 
title  as  a  piu-chaser  is  compellable  to  accept ;  and  the  parties 
are,  therefore,  only  placed  on  fair  terms,  if  on  the  purchaser 
rejecting  the  title  the  liability  of  the  vendor  is  limited  to  the 
repayment  of  the  deposit  and  the  purchaser's  expenses  of 
investigating  the  title.  But  the  Com't,  it  is  conceived  un- 
necessarily, for  the  purpose  of  deciding  the  case  before  it, 
which  was  a  case  not  of  inability  but  of  wilful  refusal  on  the 
part  of  the  vendor,  recognized  Hopkiiia  v.  Grazchrooli  and 
Ilobiit.son  V.  Harman  as  authorities ;  and  drew  a  distinction 
between  the  case  of  an  undoubted  owner,  in  actual  posses- 
sion, who  fails  to  deduce  a  marketable  title,  and  the  case  of  a 
person  who,  having  merely  a  contract  for  purchase,  assumes 
to  sell  it  as  if  he  were  the  actual  owner ;  the  difficulty  of 
making  out  the  title,  which  exists  in  the  one  case,  and  which 
justifies  the  exceptional  departure  from  ordinary  principles, 
beiug  wholly  wanting  in  the  other. 

]>,„;„  y.  The  whole  question,  however,  came  before  the  House  of 

DAhngdl.        Lords,  on  an  appeal  dnect  from  the  Court  of  Exchequer,  in 

Bain  V.  Fot/icirji/l  (//),  which  seems  to  have  been  erroneously 

[h)  (187-1)  L.  R.  7  H.  L.  158  ;    13  L.  J.  Ex.  243. 
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considered   as  identical  with  Engell  v.    Fiich,  and  for  that    ^^g^P-^"^^^' 

reason  was   not   brought   before   the    Court   of    Exchequer  

Chamber.  In  Bain  v.  Fothcrgill,  A.,  having  contracted  for 
the  purchase  of  the  W.  R.  mine,  held  under  an  agreement 
for  a  lease,  with  a  clause  against  assignment  without  licence, 
entered  into  possession,  and,  without  taking  any  assignment, 
ao-reed  to  sell  to  B.  At  the  date  of  this  sub-contract  A.  was 
aware  that  the  assent  of  the  lessors  was  necessary  to  complete 
his  title,  but  did  not  anticipate  any  difficulty  in  obtaining  it ; 
and,  treating  the  matter  as  unimportant,  did  not  mention 
it  to  B.  Subsequently  the  lessors,  having  first  verbally 
promised,  withdrew  their  assent,  and  the  sale  to  B.  conse- 
quently fell  through.  In  an  action  by  B.  against  A.,  for 
non-performance  of  the  contract,  the  House  of  Lords,  affirm- 
ing the  decision  of  the  Court  of  Exchequer,  held  that  B. 
could  only  recover  the  expenses  which  he  had  incurred,  not 
damages  for  the  loss  of  his  bargain  (/)  ;  and,  after  expressly 
overruling  Hopkins  v.  Grazchrooli,  laid  it  down  that  the  rule 
as  to  the  limits  within  which  damages  may  be  recovered  upon 
the  breach  of  a  contract  for  the  sale  of  real  estate  must  be 
taken  to  be  without  exception  {h)  :  and  Lord  Chelmsford 
expressed  it  as  his  opinion,  though  it  was  not  necessary  to 
decide  the  point,  that  even  where  there  has  been  mala  fides 
oh  the  part  of  the  vendor  the  same  rule  still  applies ;  and  that 
the  appropriate  remedy,  if  full  damages  are  claimed,  is  by  an 
action  for  deceit,  not  by  an  action  for  breach  of  contract  (/). 

The  decision  in  Bain  v.  FotJtcrgiU,  however,  applies  only  to  Application 
cases  where  the  vendor  acting  in  good  faith  and  without  any  Fothergiii; 
default  on  his  part  is  unable  to  give  a  title,  and  does  not  con- 
flict with  the  only  point  which  was  really  decided  in 
EngeJl  v.  Fitch,  viz.,  that  a  pui'chaser  is  entitled  to  substantial 
damages  from  a  vendor  who,  to  save  himself  trouble  or 
moderate  expense,  or  from  mere  caprice,  absolutely  refuses, 

(i)  (1870)  L.  R.  6  Ex.  59.  v.    Singleton,   1899,   2   Ch.    320  ;    68 

{k)  See  the    judgments,    and   the  L.  J.  Ch.  593. 
opinions  given  by  the  Common  Law  (?)  L.  R.  7  H.  L.  207  :  see  judg- 

Judges  on  the  points   submitted   to  ments  in  Bay  v.  S'mgleton,  sup.,  at 

them  ;  see  comments  thereon  in  Bag  pp.  329,  330,  333. 
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Sect.  1. 

does  not 
apply  when 
vendor 
neglects  or 
refuses  to 
complete ; 


nor  where 
consideration 
is  paid  and 
vendor  en- 
gages to  make 
title  at  a 
future  date. 


or,  whleli  is  the  same  thing,  wilfully  neglects,  to  perform,  to 
the  Lest  of  his  ability,  his  part  of  the  contract  (m).     Neither 
Lord    Chelmsford's    nor    Lord    Hatherley's    speech    is    an 
authority   for   making    the    exceptional   rule   laid   down   in 
Flurrau  v.  TliornhiU  apply  to  the  case  of  a  vendor  who  can 
make  a  good  title,  l)ut  will  not,  or  wdll  not  do  what  he  can  and 
onght  to  do,  in  order  to  obtain  one  {n)  ;  thus,  where  the  vendor 
of  leasehold  premises  not  only  omitted  to  do  his  best  to  obtain 
a  necessary  licence  to  assign,  but  also  induced  the  lessor  to 
refuse  it,  the  purchaser  was  held  entitled  to  damages  for  loss 
of  his  bargain  in  addition  to  the  return  of  his  deposit  with 
interest  thereon  (o).     The  distinction,  however,  between  the 
measure  of  damages  in  cases  coming  under  the  rules  respec- 
tively of  Bain  v.  Fofhcrgill  and  Engcll  v.  Fitch  is  anomalous, 
for  the  actual  damage  done  to  the  purchaser,  i.e.,  the  loss  of 
his  bargain,  is  the  same  in  either  case  :  the  only  reason  that 
can  be  assigned  for  deciding  that  he  is  entitled  to  more  in  the 
one  case  than  the  other  is  that  the  rule  which  limits  his 
damages  in  the  first  case  is  itself  an  anomalous  rule  based 
upon  and  justified  by  difficulties  in  showing  a  good  title  to 
real  property  in  this  country,  but  one  which  ought  not  to  be 
extended  to  cases  in  which  the  reasons  on  which  it  is  based  do 
not  apply  [p).     In  Cowpton  v.  Bagle//  (q),  where  the  contract 
was  rescinded  on  the  ground  of  the  vendor's  capricious  refusal 
to  make  a  good  title,  the  damages  were  limited  to  the  return 
of  the  deposit  and  interest  and  the  costs  of  investigating  the 
title,  a  limitation  which  appears  inconsistent  with  the  subse- 
quent case  of  Bai/  v.  Singleton. 

It  has  been  held  that  where  A.  agrees  to  convey  at  a 
future  date,  for  a  consideration  to  be  immcdiateJi/  given  by 
13.,  and  it  appears  on  the  face  of  the  agreement  that  A.  has 
not  yet  acquired  a  sufficient  title,  his  engagement  will  be 
considered  to  be  an  absolute  one;  and  if   lie   is  unable  to 


(w)  Sec  L.  J.  Turner's  judgment 
in  Williams  v.  Glcnton,  (18GC;  1  Cli. 
209. 

(»)  Per  Lindley,  L.  J.,  in  D'l'J  v. 
Si»yhto>i,  1890,  2  Ch.   3-JO,  329  :   (iS 


L.  J.  Ch.  593,  59j. 

(o)  Day  V.  Singleton,  sup. 

( ;;)  lb.,  at  p.  ;?29. 

(q)  1892,  1  Ch.  313:  61  L.  J.  Ch. 
113. 
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perform  it  he  is  liable  to  full  damages  (r).     But  the  rule  of    Chap.  XVI. 
liain  V.  Fothcrgill  has  been  held  to  apply  to  a  case  where  it 


convevancc. 


Applies  where 

would  have  been  a  breach  ot  trust  m  trustees  to  renew  a  lease  performance 
under  a  covenant  contained  in  the  lease  granted  by  their  breach  of 
predecessors  in  the  trust ;  and  the  lessee  was   not  allowed  *'^'^^*- 
damages  for  the  refusal  to  renew  (s)  ;  and  it  excludes  damages  In  case  of 
for  delay  arising  from  want  of  title  no  less  than  for  non- 
performance [t),  with  a  like  exception  to  the  rule  if  the  delay 
has  been  caused  by  the  vendor's  default  not  in  consequence  of 
conveyancing  difficulties,  but  by  reason  of  his  not  having 
cared  or  troubled  or  taken  reasonable  pains  to  perform  his 
contract  {u). 

This  exceptional  rule  above  referred  to  is,  however,  strictly  The  rule 
confined  to  the  case  of  a  contract  for  the  sale  of  real  estate,  to  abrokeif 
and  does  not  apply  where  the  land  has  been  actually  conveyed,  tol' brok""*^ 
and  the  vendor  has  entered  into  a  covenant  for  quiet  enjoy-  covenant  in  a 
ment.     Thus,  where  A.,  lessee  in  possession  under  a  lease 
which  had  several  years  to  run,  obtained  from  B.  a  renewed 
lease  to  commence  from  the  expiration  of  the  subsisting  term, 
and  it  subsequently  transpired  that  B.  had  only  a  partial 
interest,  and  was  incompetent  to  grant  a  reversionary  lease, 
A.  was  held  entitled  to  recover  not  merely  the  consideration 
money  and  the  costs  of  preparing  the  void  lease,  but  also  the 
difference  between  the  value  of  the  lease  which  B.  professed 
to   grant,    and   the  value  of   a    lease   for   a   shorter  period 
and   at   an   increased   rent  which   was   procured    from   the 
reversioners  (.r) . 

(>•)    Wall  V.    City  of  London   Real  he  did  allow  the  purchaser  damages, 

Property  Co.,  (1874)  L.  R.  9  Q.  B.  under  the  title  of  compensation,  for 

249 ;  43  L.  J.  Q.  B.  7-5.  a  delay  in  completion,  arising  from 

(«)  Gas  Light  Co.  v.  Towse,  (1887)  the  state  of   the  title  in  a  manner 

35  Ch.  D.  519  ;  56  L.  J.  Ch.  889.  closelysimilarto  that  in  the  later  case. 

(/)  Hyamv.  ToTy,  (1881)  25  Sol.  J.  («)  Jones  v.   Gardiner,  1902,  1  Ch. 

371  ;  Eoue  v.   London  School  Board,  191  ;  71  L.  J.  Ch.  93, 

(1837)  36  Ch.  D.  619  ;    57  L.  J.  Ch.  (.r)  Lock  v.  Furze,  (1866)  L.   R.   1 

179.     It   is   not,    however,    easy  to  C.  P.  441  ;  35  L.  J.  C.  P.  141.     And 

reconcile  this  decision  with  an  earlier  see  as   to   damages    for    breach    of 

one  of  the  same  judge  in  Lioyal  Bristol  covenant,  sup.  pp.  776,  800  ;  Mayne 

£ldg.  Soc.  V.  Boniash,  (1887)  35  Ch.  on  Damages,  6th  ed,  215  et  seq.,  and 

D.  390  ;    56  L.  J.  Ch.  840,  in  which  Chap.  IX. 
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Chap.  XVI, 
Sect.  1. 


On  a  summons  under  s.  9  of  the  Y.  &  P.  Act,  1874,  tlie 
Court  has  jurisdiction  to  decide  any  question  in  respect  of  any 
of  Com-t  as  to  claim  for  compensation  arising  out  of  the  contract  {ij)  ;  hut 
\vdAovY  &  P   ^^i^s  ^0®'"^  ^^^  include  a  claim  for  damages  occasioned  by  delay 
Act,  1874,       jj-^  completion  owing  to  the  wilful  default  of  the  vendor;  thus, 
where  in  such  a  case  the  purchaser  claimed  compensation  for 
loss  occasioned  by  delay  in  completing  repairs  before  going 
into  occupation,  and  for  loss  of  opportunity  of  getting  rid  of 
his  present  house  and  of  letting  a  part  of  the  property  pur- 
chased, his  claim  was  held  to  be  one  not  for  compensation 
properly  so  called,  but  for  unliquidated  damages  arising  out 
of  non-delivery  of  possession,  and  as  such  not  recoverable  on 
a  summons  under  the  section  iz) . 


"Want  of  title 
to  part,  when 
fatal. 


When  pro- 
perty sold 
in  lots. 


Death  of 
purcha.ser, 
right  of 
action  goes 
to  personal 
reprcscnta- 
tive.s. 


The  want  of  title  to  any  part  of  the  property  is  fatal  at 
Law,  unless  the  Court  can  make  out  a  distinct  contract  in 
respect  of  the  residue  {a)  ;  or  unless  there  is  a  condition  for 
compensation,  and  the  case  can  be  brought  within  it.  And 
though,  on  a  purchase  in  lots,  a  separate  contract  arises 
upon  every  lot,  a  want  of  title  to  one  will  enable  the  pur- 
chaser to  avoid  the  contract  as  to  the  others,  if  either  they 
were  complicated  as  respects  enjoyment,  or  there  was  an 
imderstanding  that  he  should  not  take  any  unless  he  could 
have  all  {h). 

Upon  the  death  of  the  purchaser,  the  right  to  sue  in 
respect  of  any  damages  which  may  have  been  sustained  by 
his  personal  estate, — e.g.,  loss  of  interest  on  the  deposit,  or 
the  expenses  of  investigating  the  title, — descends  upon  his 
personal  representative  (e)  ;  and  no  action  upon  the  agree- 
ment can  be  brought  by  the  heir  (d) ,  whose  only  resource  is 
to  take  proceedings  in  Equity. 


( v)  Deposit  with  interest  and  cost.s 
of  investigating  title  may  be  re- 
covered under  the  .section ;  see  ii/f. 
p.  1111. 

(z)  Tie  Wilson  ami  Stcvni-i,  1894,  3 
Ch.  546 ;  C3  L.  J.  Ch.  863 ;  see  lieLait- 
I'-oocVs  Contract,  (1892)  36  Sol.  J.  255. 

{a)  Johnson  v.  /..  (1802)  3  B.  &  P. 
162. 


{h)  Sec  Gibson  v.  Spnrncr,  (1790) 
Pea.  A.  C.  49  ;  Chambers  v.  Griffiths, 
(1794)  1  Esp.  150  ;  Dykes  v.  Blake, 
(1838)  4  Bing.  N.  0.  463  ;  7  L.  J. 
N.  S.  C.  P.  282  ;  and  inf.  p.  1090. 

(t)  Orme  v.  Brourjhton,  (1834)  10 
Bing.  533  ;  3  L.  J.  N.  S.  C.  P.  208. 

[d)  Sug.  14th  ed.  238. 
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(2.)    Veiidor''s  remedies  af  Lan-  against  Purc/iaser.  Chap  XVI. 

^     '  beet.  2. 

Upon  default  by  tlie  purcliaser,  the  vendor,  or,  if  he  is  ^j^^^  ' 
dead,  his  personal  representatives,  can  sue  the  purchaser,  J^or'orhis 
or,  if  he  is  dead,  his  personal  representatives,  or  his  real  representa- 

1  1  1    J.1       tives,  against 

representatives,  if  the  agreement  were  under  seal  and  tne  purchaser  or 
heirs  were  named  therein,  for  damages  sustained  by  the  J',Jtives7or^" 
breach  of  the  contract  {e).  contract 

"Where    a    purchaser  has   been   let   into   possession,    and  Vendor  can- 
refuses  to   complete,  the  vendor   cannot,  if   no   conveyance  entire  pur- 
has  been   executed,  recover  from  him  the  whole  amount  of  l^^^'^^^^p. 
the  purchase -money,  but  only  the  damages  actually  sustained  ance. 
by  the  breach  of  contract  (./")  ;  for  it  would  be  unjust  that 
the  vendor  should  have  both  purchase-money   and    estate-; 
but  where  the  vendor  has  executed,  or  offered  to  execute,  the 
conveyance,  and  the  purchaser  has  possession,  the   vendor 
may  recover  the  whole  amount  of  the  purchase-money.     His 
right  of  action  is  not  taken  away  by  a  stipulation  that  if  the 
purchaser  should  fail  to  comply  with  any  of  the  conditions 
the  deposit  shall  be  forfeited  as  liquidated  damages  {(j) . 

If  the  title  deeds  have  been  delivered  to  the  pm-chaser,  May  recover 

title  deeds. 
in  order  that  he  might  prepare  the  conveyance,  the  vendor 

may  recover  them  at  Law  (//) . 

If  the  purchase  goes  off  through  defect  of  title  in  the  vendor,  Purchaser  in 
the  purchaser,  if  he  has  been  let  into  possession,  cannot  be  whether  liable 
sued  for  use  and  occupation  for  the  time  during  which  the  occupation  if 
contract  was  pending,  though  the   occupation   has   been   a  ^o  title. 
beneficial  one  (/),  on  the  ground  that  his  possession  cannot 


(e)    See    sup.    p.    804,    as    to    the  Roberts,  (1858)   2  C.  B.  N,  S.   839, 

liability  of  the  heir  and  devisees  upon  842  ;  26  L.  J.  C.  P.  246. 

the  covenant.     See  Be  Bernardy  v.  {g)  Icehj  v.    Grexr,   (1836)   6  N.  & 

Harding,  (1853)  8  Ex.  822  ;   22  L.  J.  M.  467. 

Ex.  340,  as  to  rescinding  the  con-  (A)  Parry  v.  Frame,  (1801)  2  B.  & 

tract  and  suing  on  a  quant k in  meruit  P.  451. 

for  expenses  incurred.  (i)  Kirtland  v.  Pounsett,  (1809)   2 

(/)  Laird  y.  Pirn,  (1841)   7  M.   &  Taun.  145;    JVinterbottom  \.  Inghmi, 

W.  474  ;   10  L.  J.  Ex.  259  ;  Moor  v.  (1845)  7  Q.  B.  611 ;  14  L.  J.  Q.  B. 
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Chap.  XVI.    \)Q  ascribed  to  any  implied  contract,  inconsistent  with  the 

• express  contract.     In  the  two  principal  reported  (/»•)  cases  it 

appears  that  the  purchaser  had  paid,  in  one  case  all,  and  in 
the  other  part,  of  the  purchase-money  ;  but  though  this 
was  in  some  degree  relied  on  in  the  earlier,  it  does  not  seem 
to  have  been  considered  material  in  the  later,  of  the  two 
decisions.  If,  however,  after  the  contract  is  clearly  abandoned, 
he  retains  possession,  he  will  be  liable  in  respect  of  such  subse- 
quent occupation  (/) ;  and  whether  in  such  a  case  his  possession 
is  to  bo  attributed  to  a  new  tenancy  at  will,  or  is  a  mere 
trespass,  is  a  question  of  fact  (in).  Where  a  purchaser 
retained  possession  for  eight  years  without  payment,  and 
refused  either  to  accept  the  vendor's  defective  title  or  to 
abandon  the  agreement,  and  upon  a  bill  being  filed  by  the 
vendor,  and  the  master  reporting  against  the  title,  still  refused 
to  accept  it,  he  was  ordered  to  account  for  the  rents  and 
profits  and  to  pay  the  costs  of  the  suit  (/?). 

Purchaser  Where  C,  a  sub-purchaser  from  B.,  entered  into  possession, 

may  maintain         tit  t  vr  'n  r  i"r> 

use  and  occu-  ^^^  then,  pendmg  a  suit  lor  specinc  periormance  by  ±5. 
pationm  against  A.  (the  original  vendor),  was  induced  by  A.  to  give 
equitable  up  possession  under  a  mistake  of  facts,  it  was  held  that, 
upon  a  decree  being  made  for  specific  performance  of  the 
contract  between  A.  and  B.,  and  a  conveyance  being  executed 
by  A.,  C.  could  maintain  use  and  occupation  for  the  time 
during  which  he  had  been  out  of  possession  (o)  ;  but  it 
appears  to  have  been  subsequently  held  in  the  same  case, 
that  though  the  equitable  owner  might  maintain  use  and 
occupation  under  the  circumstances,  yet  such  action  would 
not  lie  asrainst  the  vendor,  because  the  relation  of  landlord 
and  tenant  was  never  contemplated  between  the  parties  {p). 

298 ;  Stevens  v.  Gi<ppi/,  (182G)  3  Ru8.  (///)  Jlorkei/  v.  Coo/e,  (187G)  10  I.  R. 

171  ;    WiUiams  v.   Shaiv,  (1825)  cited  C.  L.  149. 

ib.  at  p.  178  ;  Seaton  v.  Booth,  (1836)  (n)  Khig  v.  K.,  (1833)  1  M.  &  K. 

4  A.  &  E.  528  ;  5  L.  J.  N.  S.  K.  B.  442  ;  Hope  v.  H.,  (185G)  22  Beav.  at 

97;  and  see  Sug.  14th  ed.  179.  p.  3G5. 

{k)  Kirtland  y.  Pouusett,  and  Win-  (o)  Hull  v.    Vaughau,   (1818)  6  Pr. 

terbottom  v.  Ingham,  sup.  157  ;  and  see  Winterbottomy.  Ingham, 

(l)  Ilou-ardy.  Shaw,  (1841)  8  M.  &  $up. 

"W.  118.  {p)    Winterhultom   v.  Ingham,  sup.. 
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A  purchaser  who  has  let  a  tenant  into  possession  can  maintain    Chap.  xvi. 

,  ...  Sect.  2. 

an  action  for  use  and  occupation  against  him  though  the  pur-  

chase  is  not  completed ;  the  tenant  being  estopped  from 
disputing  the  title  of  the  party  from  whom  he  received 
actual  possession  (§').     The   purchaser  when    let    into   pos-  Purchaser  let 

,      .  ,,  1    •  1  p     It  i        i_  1      into  possession 

session  is,  during  the  subsistence  oi  the  contract,  only  jg  teuant  at 
a  tenant  at  will,  though  there  may  be  a  stipulation  for  ^ 
payment  of  interest  on  the  purchase-money  until  com- 
pletion (;•)  ;  but  (unless  under  an  agreement  to  quit  in  some 
specified  event  which  has  happened  (s) )  he  cannot,  while 
such  tenancy  continues,  be  ejected  without  notice  {f).  This, 
however,  does  not  apply  to  a  case  where  the  purchaser's 
occupation,  after  rescission  of  the  contract,  is  held  not  to  be 
referable  to  a  new  tenancy  at  will,  but  to  be  a  mere  trespass ; 
and  in  such  a  case  he  will  be  liable  for  damages  in  respect  of 
such  trespass,  and  may  be  ejected  without  notice  («). 


(3.)  Plaintiff,  how  far  hound  to  perform  his  part  of  the  agree-       Section  3. 
ment  hefore  action. 

As  a  general  rule,  the  mutual  engagements  of  the  parties  Performance 
will  be  considered  dependent  on  each  other ;   and  either  must  on  part  of 
(unless  discharged  therefrom  by  the  other  {x) )  perform  his  flir^necessa^ 
liabilities  before  he  seeks  to  enforce  his  rights  under  the  to  support 

"  action. 

contract.     Hence,  on  the  one  hand,  the  purchaser   cannot, 
in  general,  sue  upon  the  agreement  without  tendering  the 


at  p.  618  ;   Tew  v.  Jones,  (1844)  13  W.  695,  700  ;  5  L.  J.  N.  S.  Ex.  253; 

M.  &W.  12;  14L.  J.Ei.  94;  Turner  Right  v.  Beard,  (1811)    13  Ea.  210; 

V.   Cameron's   Co.,  (1850)  5  Ex.  932;  and  see  i)oe  v.  Caperton,  (1839)  9  C. 

20  L.  J.  Ex.  71.  &    P.    112;     Doe    v.    Chamherlaine, 

{q)  See  Doe  v.  Mills,  (1834)  4  N.  &  sup. 

M.  25,  29 ;    and  Sidl  v.    Vattghan,  {u)    Market/    v.    Coote,    (1876)    10 

(1818)  6  Pr.  157.     See  the  doctrine  I.  R.  C.  L.  149. 

of    estoppel    between  landlord   and  {z)  Jones  v.  Barkley,  (1781)  Doug, 

tenant  explained,  ZaH^/or(f  V.  »Se/«ies,  684;    Laird  v.  Fim,  (1841)   7  M.  & 

(1857)  3  K.  &  J.  at  p.  226  ;  Morton  W.  474 ;    Cart  v.  Ambergate  R.   Co., 

V.  Woods,  (1869)  L.  E.  4  Q.  B.  293.  (1851)  17  Q.  B.  127 ;  20  L.  J.  Q.  B. 

(r)  Doe  V.   Chamberlaine,   (1839)   5  460.      If    the    agreement   is  under 

M.  &  W.  14.  seal,  the  discharge  must  also  be  so  ; 

(«)  Doe  y.  Sayer,  (1811)  3  Camp.  8.  see   Thames    Haven    Co.    v.   Brymer, 

{t)  Doe  V.  Stanion,  (1836)  1  M.  &  (1850)  5  Ex.  711 ;  19  L.  J.  Ex.  231. 
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Chap.  XVI.    conveyance  (y),  and  the  sum  (if  any)  due  in  respect  of  tlie 

— —  purcliase-money   and   interest  (;:)  ; — unless   the    vendor    has 

neglected  to  furnish  or  verify  {a)  his  abstract  of  title,  or  has 
shoTvai  a  bad  title  {b),  or,  by  conveying  away  the  estate  (c) 
or  otherwise  (r/),  has  disabled  himself  from  completing  the 
contract:— and,  on  the  other  hand,  the  vendor,  if  he  sue 
merely  upon  the  agreement,  and  not  upon  some  security 
which  he  has  taken  for  the  purchase-money  (e),  must  have 
shown  a  good  title  and  executed,  or  offered  to  execute  (/), 
or  have  been  ready  and  willing  to  execute  (g) ,  a  conveyance 
in  the  terms  of  the  contract ;  the  rule,  in  the  absence  of 
stipulation,  being,  that  the  purchaser  on  a  sale  of  freeliolds 
must  prepare  and  tender  the  conveyance  {//)  ;  and  even  in  the 
case  of  a  compulsory  purchase  under  the  L.  C.  C.  Act,  1845, 
no  action  can  be  maintained  for  the  compensation  money, 
until  a  conveyance  has  been  executed  (?"),  whether  the 
amount  has  been  fixed  by  an  award  (?"),  or  by  the  verdict 
of  a  jury  {k)  ;  and  the  effect  of  ss.  49  and  50  is  not  to  create 
an  absolute  debt  due  from  the  company  to  the  landowner  (/). 

Mutuality  of        The  same  principle  applies  to  every  case  where  the  mutual 
tions'^^^^'^'       stipulations   of   vendor   and   purchaser   are    interdependent. 

H.  Bl.  123;  Zaird  v.  Pii»,  (1841)  7 
M.  &  W.  474. 

(<7)  Poole  V.  mn,  (1840)  6  M.  & 
W.  835,  841  ;  10  L.  J.  N.  S.  Ex. 
81  ;  Thames  Haven  Co.  v.  Brymer, 
(1850)  5  Ex.  711 ;  cf.  Sale  of  Goods 
Act,  1893,  8.  28,  as  to  chattels  ;  but 
see  Sug.  14th  ed.  240. 

{h)  Stephaisx.  Be  Medina,  (1843)  4 
Q.  B.  422  ;  12  L.  J.  Q.  B.  120  ;  Poole 
V.  Bill,  (1840)  6  M.  &  W.  835;  10 
L.  J.  N.  S.  Ex.  81  ;  and  cf.  Standlnj 
V.  Hemmington,  (1816)  6  Taun.  561. 

(i)  East  London  Union  v.  Metr.  R. 
Co.,  (1869)  L.  R.  4  Ex.  309  ;  38  L.  J. 
Ex.  225. 

{k)HoH-ell\. Metr.  List. R.Co.,{\?,%\) 
19  Ch.  D.  508,  515  ;  51  L.  J.  Ch.  158. 

{I)  Ih.  "Where  the  proposed  vendor 
has  no  power  to  convey  and  the  sale 
is  under  the  L.  C.  C.  Act,  1845,  a  sur- 
veyor must  1)C  appointed  hy  a  police 
magistrate  to  fix  the  romponsation. 


(y)  Knight  v.  Crocl-ford,  (1794)  1 
Esp.  190  ;  East  London  Union  v. 
Metr.  R.  Co.,  (1869)  L.  R.  4  Ex. 
309  ;  38  L.  J.  Ex.  225. 

(z)  Sug.  14th  ed.  241  ;  Glazelrook 
V.  Woudrow,  (1799)  8  T.  R.  366. 

(a)  See  Berry  v.  Young,  (1788)  2 
Esp.  640,  n.  ;  Clarhe  v.  King,  (1S26) 
2  C.  &  P.  286. 

{b)  Seaward  v.  Willoclc,  (1804)  5 
Ea.  198,  202. 

(<■)  Lovelock  V.  Franklyn,  (1846)  8 
Q.  B.  371  ;  16  L.  J.  Q.  B.  182  ; 
Knight  v.  Crockford,  (1794)  1  Esp.  190. 

{d)  Duke  of  St.  Albans  v.  Shore, 
(1789)  1  H.  Bl.  270;  Caines  v.  Smith, 
(1846)  15  M.  &  W.  189  ;  15  L.  J. 
Ex.  106  ;  Short  v.  Stone,  (1846)  8 
Q.  B.  358;   15  L.  J.  Q.  B.  143. 

{e)  Moggridge  v.  Jones,  (1811)  14 
Ea.  486;  Spilhr  v.  Westlah;  (1831) 
2  B.  &  Ad.  155. 

(/)   PhiUips  v.  Fielding,  (1792)   2 
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Thus,  where  by  a  memorandum  in  writing,  A.  agreed  to  sell    Chap.  XVI. 

to  B.  certain  seams  of  coal,  and  to  purchase  from  B.  all  the  

coals  which  he  might  require,  it  was  held  that  the  stipulations 
were  concmTent,  and  that  B.  could  not  sue  A.  for  not  taking 
the  coal,  without  averring  performance  of,  or  a  readiness  to 
perform,  his  part  of  the  agreement  (m).     And  the  mutuality  Maybein- 
of  the  obligations  may  be  inferred  from  the  nature  of  the  the  nature  of 
transaction :  thus,  where  in  an  agreement  for  a  lease  it  was  tion. 
provided  that  the  lessors  should  supply  to  the  lessees  the 
whole  of  their  chlorine-still  waste  at  a  given  rate,  and  should 
not,  during  the  tenancy,  part  with  any  of  it  to  other  persons, 
it  was  held  that  the  promise  to  sell  implied  a  promise  to  take, 
and  that  the  lessees  were  bound  to  take  the  whole  of  the 
waste  (»). 

But,  of  course,  the  contract  niai/  be  so  worded  as  to  show  But  the  con- 
that  the  mutual  stipulations  were,  to  a  certain  extent,  inde-  show  that  the 
pendent ;  it  being  a  general  rule,  that  if  a  day  is  appointed  frTSepen- 
for  payment  of  money,  or  part  of  it,  or  for  doing  any  other  dent, 
act,  and  the  day  is  to  happen,  or  may  happen,  before  the 
thing  which  is  the  consideration  of  the  money,  or  other  act, 
is  to  be  performed,  an  action  may  be  brought  for  the  money, 
or  for  not  doing  such  other  act,  before  performance  ;  for  it 
appears  that  the  party   relied  on  his   remedy,  and  did  not 
intend  to  make  the  performance   a  condition  precedent  (o). 
For  instance,  where  a  vendor  agreed  that  he  would,  within 
one  month  from  the  date  of  the  contract,  or  from  being 
required  so  to  do,  deliver  an  abstract  of  title  and  deduce  a 
clear  title,  and  the  purchaser  agreed  to  pay  part  of  the  pur- 
chase-money down,  and  the  residue  on  or  before  four  years 

{m)  BankartY.  Bowers,  {IS66)'L.R.  Einglake,    (1839)    2   P.    &   D.    343; 

1   C.    P.    484 ;    Atkinson   v.    Smith,  8  L.  J.  N.  S.  Q.  B.  215  ;  Porcher  v. 

(1845)  14  M.  &  W.  695  ;    15  L.   J.  Gardner,  (1849)  8  C.  B.  461 ;  19  L.  J. 

Ex.  59.  C.  P.  63 ;  and  Thames  Haven  Co.  v. 

(w)  Bealeij  v.  Stuart,  (1862)  7  H.  &  Brymer,  (1850)  5  Ex.    710  ;    Wood  v. 

N.  753  ;    31  L.  J.  Ex.  281  ;   and  cf.  Copper  Miners''  Co.,   (1854)    14  C.  B. 

Sykes  v.  Dixon,  (1839)  9  A.  &  E.  693  ;  428  ;   23  L.  J.  C.  P.  209  ;   see,  too, 

8  L.  J.  Q.  B.  102.  Roberts  v.  Brett,  (1865)  11  H.  L.  C. 

(o)  Porc?ff^ev.  Cofo,  (1669)  1  Saund.  337;    and    see    notes    to    Cutter  v. 

320  b,  n. ;  see  9  C.  B.  114  ;  ^Fattockv.  Poivell,  (1795)  2  Sm.  L.  C.  Uth  ed.  1. 
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Cbap.  XVI.   after  date,  with  interest  payable  half-yearly  on  certain  fixed 

'— —  days,  it  was  held,  that  the  vendor  could  sue  for  interest  which 

had  become  due,  though  no  abstract  might  have  been  deli- 
vered (j)).  And,  where  the  purchaser  agreed  to  pay  the  pur- 
chase-money on  a  specified  day,  and  the  vendor  agreed,  upon 
payment  of  the  money,  to  convey  the  land,  it  was  held  that 
the  latter  could  sue  for  the  money  without  tendering  a  con- 
veyance (q). 

Refusal  by  If  one  of  the  parties  to  the  contract  absolutely  refuses  to 

to  perform  is  perform,  or  renders  himself  incapable  of  performing,  his  side 
breaX*^*^^*^  of  it,  this  amounts  to  an  immediate  breach  ;  and  he  may  be 
sued  at  once,  though  the  day  fixed  for  performance  has  not 
arrived  (r) ;  but  it  does  not  follow  that,  in  every  case,  such 
refusal  or  disability  of  one  party  to  complete  wiU  dispense 
with  the  performance  by  the  other  of  his  obligations  under 
the  contract  (s).  The  breach  of  one  stipulation  does  not 
necessarily  carry  with  it  even  an  implication  of  an  inten- 
tion to  repudiate  the  whole  contract  {t) . 


(p)  Dicker  v.  Jackson,  (1848)  6 
C.  B.  103,  114  ;  and  see  Sibthorp  v. 
Brunei,  (1849)  3  Ex.  826  ;  Zloi/d  v. 
Z.,  (1837)  2  M.  &  C.  192;  6  L.  J. 
N.  S.  Ch.  135  ;  TFilks  v.  Smith, 
(1842)  10  M.  &  "W.  355;  11  L.  J. 
Ex.  365  ;  Friar  v.  Greij,  (1850)  5  Ex. 
584  ;  (1854)  4  H.  L.  C.  565  ;  Lindsay 
V.  London  and  Fortsmouth  R.  Co., 
(1850)  1  Pract.  R.  529,  537 ;  but 
see  Manby  v.  Cremonini,  (1851)  6  Ex. 
808 ;  Bland  v.  Crowley,  (1851)  ib. 
622  ;  20  L.  J.  Ex.  218  ;  Wcedon  v. 
Woodbridge,  (1849)  13  Q.  B.  462 ; 
Neale  v.  Ratcliffe,  (1850)  15  Q.  B. 
916  ;  20  L.  J.  Q.  B.  130 ;  Eastern 
C.  R.  Co.  V.  Fhilipson,  (1855)  16 
C.  B.  2  ;  24  L.  J.  C.  P.  140  ;  Stratton 
V.  FMit,  (1855)  16  C.  B.  420;  24 
L.  J.  C.  P.  182  ;  Bond  v.  Rosling, 
(1861)  1  B.  &  S.  371 ;  30  L.  J.  Q.  B. 
227;  Fhelps  v.  Frothero,  (1855)  3 
C.  L.  R.  906  ;  see  S.  C,  in  Equity, 
(1855)  7  D.  M.  &  G.  722  ;  Anderson 
T.  Baigent,  (1856)  4  W.  R.  265. 


{q)  Yates  v.  Gardiner,  (1851)  20 
L.  J.  Ex.  327. 

(r)  Eochster  v.  Be  la  Tour,  (1853)  2 
E.  &  B.  678  ;  22  L.  J.  Q.  B.  455  ; 
Frost  V.  Knight,  (1871)  L.  R.  7  Ex. 
Ill  ;  41  L.  J.  Ex.  78  ;  Synge  v.  S., 
1894,  1  Q.  B.  466  ;  63  L.  J.  Q.  B. 
202  ;  and  cf.  Johnstone  v.  Milling, 
(1886)  16  Q.  B.  D.  460  ;  55  L.  J. 
Q.  B.  162;  Smith  v.  Butler,  1900,  1 
Q.  B.  694  ;  69  L.  J.  Q.  B.  521. 

[s)  Rrid  V.  Hoskins,  (1856)  6  E.  & 
B.  953  ;  26  L.  J.  Q.  B.  5.  See  notes 
to  Fordage  v.  Cole,  (1669)  1  "Wms. 
Saund.  319  h  ;  Freeth  v.  Burr,  (1874) 
L.  R.  9  C.  P.  208  ;  43  L.  J.  C.  P. 
91  ;  Mersey  Steel  Co.  v.  Naylor,  (1884) 
9  A.  C.  434  ;  63  L.  J.  Q.  B.  497  ; 
Eembrow  v.  Talbot,  (1892)  36  Sol.  J. 
712  ;  Rhymncy  Railtcay  v.  Brecon  and 
Merthyr,  T.  J.R.  Co.,  (1900)  69  L.  J. 
Cli.  813;  0" Neil  v.  Armstrong,  1895, 
2  Q.  B.  70,  418;  65  L.  J.  Q.  B.  7. 

(il)  Cormvall  v.  Henson,  1900,  2  Ch. 
298,  303;  69  L.  J.  Ch.  581. 
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Neither    the   assignment  of    the   benefit  of   the   contract    Chap.  XVI. 

by  one  of  the  parties  {u),  his  bankruptcy  (,r),  or  death  {//),  or  

where  one  of  the  parties  is  a  partnership  firm  an  alteration  in 
the  firm's  constitution  (s)  will  necessarily  determine  the  con- 
tract. 

Where  a   bill  or  note  is  given  as  the  consideration  for  Action  on  a 

bill  or  note  for 

a  lease,  and  the  lessee  is  let  into  possession,  the  refusal  oi  the  consideration 
lessor  to  execute  the  lease  is  no  defence  to  his  action  on  the  ^f^^ce  to. 
bill  or  note  ;  for  he  is  not  bound  to  execute  till  the  price  is 
paid,  and  as  the  lessee  was  let  into  possession  the  consideration 
fails  in  part  only  ;  and  the  sum  to  be  allowed  for  such  failure 
is  matter  not  of  mere  calculation,  but  of  unliquidated  dam- 
ages (a) .  On  a  sale,  the  fact  of  no  conveyance  having  been 
executed,  is  no  defence  to  an  action  on  a  bill  or  note  for  the 
purchase-money ;  at  least,  if  it  was  not  the  vendor's  fault 
that  he  did  not  convey  {b)  ;  but  it  is  an  answer  to  the  action 
that  the  purchaser  had  a  right  to  rescind  the  contract,  and 
had  in  fact  rescinded  it  (c) . 

(4.)  Forfeiture  and  recovery  of  the  Deposit  (d).  Section  4. 

The  right  of  a  purchaser  to  recover  his   deposit   in   the  Deposit,  right 

.  ^^  of  purchaser 

event  of  the  non-completion  of  the  contract  is  a  bommon  to  recover  is  a 
Law  right  {e) .     In  this  respect  Equity  simply  follows  the  ^ght™^'^    ^^ 
law,  and  considerations  which  govern  the  Court  in  granting 
relief  by  way  of  specific  performance  have  no  application  (/) . 

(u)  Tolhurst  V.  Associated  Portland  1901,  1  K.  B.  59  ;  70  L.  J.  K.  B.  26  ; 

Cement    Co.,    1903,   A.    C.    4U  ;    72  Griffith  y.  Tower  Co.,  1%^1,  I  Ch.  21; 

L.  J.  K.  B.  834.     The  assignment  66  L.  J.  Ch.  12. 

by  a  purchaser  of  his  interest  under  (a)  Moggridge  v.   Jones,   (1811)    14 

a  contract  to  purchase  a  reversionary  Ea.  486  ;  3  Camp.  38  ;  Byles  on  Bills 

interest  in  property  is  a  legal  chose  of  Exchange,  16th  ed.  156. 

in  action    under   s.    25    (6)    of    the  (^)  Sinller  v.  Westlake,  (1831)  2  B. 

Judicature     Act,     1873,     and     the  &  ^A..  155,  157. 


(c)  Bayley  on  Bills,  507. 


assignee    can    sue    the    vendor    for 

damages    for    breach    of    contract , 

Torkington  v.  Magee,    1902,  2  K..   B.  ^  '                       •^    ^ 

427;  71  L.  J.  K.  B.  712;  Bateman  («)  -ffoice  v.  5?wifA,  (1884)  27  Ch.  D. 

V.  Bunt,  1904,  2  K.  B.  530  ;  73  L.  J.  §9  ;  53  L.  J.  Ch.  1055. 

K.  B.  782.  (/)  Re  Scott  S;  Alvarez,  1895,  2  Ch. 

{x)  See  sup.  p.  294  et  seq.  at  p.  612  ;  64  L.  J.  Ch.  821.     As  to 

(y)  See  sup.  p.  294.  the  purchaser's  lien  for  the  deposit, 

{z)  Fhilkps  V.  Hull  Alhamlra  Co.,  see  sup.  p.  112. 
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Chap.  XVI. 
Sect.  4. 

Chancery 
jurisdiction 
to  order 
return  of, 
before  the 
Judicature 
Act  ; 
since  the 
Judicatui'e 
Act. 


Even  before  the  Judicature  Acts  tlie  Court  of  Chancery 
had  jurisdiction  to  order  the  return  of  the  deposit  (g),  but  it 
might,  and  frequently  did,  leave  the  purchaser  to  bring  an 
action  at  law  to  recover  it  (h) ;  the  Court  would  only  order 
the  return  of  the  deposit  in  cases  where  the  purchaser  was 
entitled  to  recover  it  at  law.  Since  the  Judicature  Act  the 
Chancery  Division  has  all  the  powers  of  a  Court  of  Common 
Law;  hence,  though  still  bound  to  follow  the  law  (0,  it  can 
no  longer  refuse  to  exercise  its  power  to  order  the  return  of 
the  deposit  in  proper  cases  if  requested  to  do  so  (A-).  And 
the  Court  now  has  power  to  make  an  order  for  its  return  on 
a  summons  under  the  V.  &  P.  Act,  1874  (/),  where  the 
grounds  for  doing  so  do  not  involve  testing  the  validity  or 
existence  of  the  contract  {ni)  in  its  inception  (w). 

Purchaser  can  Where  there  is  no  condition  respecting  the  forfeiture  of 
deposit,  when,  the  deposit,  and  the  vendor  fails  to  show  a  good  title  accord- 
ing to  the  terms  of  the  contract,  and  the  piu'chaser,  consequent 
thereon,  rescinds  the  contract,  he  can  recover  his  deposit  (o)  ; 
so,  also,  if  the  contract  goes  of!  owing  to  other  default  of  the 
vendor  {p),  e.g.,  where  time  is  of  the  essence  of  the  contract, 


{ff)  Where  the  vendor's  suit  for 
specific  performance  failed  ;  Lord 
Anson  v.  Hodges,  (1832)    5   Si.  227; 

Webb  V.  Kirby,  (1856)  7  D.  M.  &  G. 
376;    26  L.J.  Ch.   145;    Sheard  v. 

Venables,  (1867)  15  W.  R.  1166  ;  36 
L.  J.  Ch.  922  ;  and  for  the  practice 
■where  specific  performance  was  re- 
fused to  the  purchaser,  see  Todd  v. 
Gee,  (1810)  17  Ves.  273. 

(A)  Southcomb  v.  Bishop  of  ExeUr, 
(1847)  6  Ha.  at  p.  225  ;  16  L.  J.  Ch. 
378 ;  Rrde  v.  Oakes,  (1865)  2  D.  J.  & 
S.  518;  34  L.  J.  Ch.  145. 

(i)  Me  KuLional  Frov.  Bk.  of  Eng- 
land, 1895,  1  Ch.  190 ;  64  L.  J.  Ch. 
255  ;  Ec  Scott  ^  Alvarez,  1895,  2  Ch. 
at  p.  612  ;  64  L.  J.  Ch.  821. 

{k)  See  Manners  v.  Metes,  (1885) 
29  Ch.  D.  at  p.  735  ;  54  L.  J.  Ch. 
909  ;  rf.  Rf  Davis  and  Cavey,  (1888) 
40  Ch.  D.  601  ;    58  L.  J.  Ch.   143, 


where  the  Court  refused  to  order 
return  of  deposit. 

(f)  Re  Higgins  and  Fereival,  (1888) 
59  L.  T.  213;  57  L.  J.  Ch.  807; 
Re  Walker  and  Oakshott,  1901,  2  Ch. 
383;  70  L.  J.  Ch.  666,  on  a  summons 
taken  out  by  the  purchaser  ;  Re 
Hargreaves  and  Thompson,  (1886)  32 
Ch.  D.  454  ;  56  L.  J.  Ch.  199  ;  Re 
Marshall  and  Salt,  1900,  2  Ch.  203 ; 
69  L.  J.  Ch.  542,  on  a  summons 
taken  out  by  the  vendor. 

(w)  Re  Davis  and  Carey,  sup.  ;  Jie 
Sandbach  attd  Edmondxon,  1891,  1  Ch. 
99 ;  60  L.  J.  Ch.  60 ;  and  see  Re 
Hughes  and  Ashley,  1900,  2  Ch.  595; 
69  L.  J.  Ch.  741. 

{n)  Re  Jackson  and  Woodburn, 
(1887)  37  Ch.  D.  44  ;  57  L.  J.  Ch. 
243  ;  Re  Wallis  and  Barnard,  1899, 
2  Ch.  515;  68  L.  J.  Ch.  753. 

(o)  Sup.  p.  175  et  spq. 
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and  the  vendor  not  having  performed  his  part  of  the  contract,    Chap.  XVI. 

Sect.  4. 

the  purchaser  treats  it  as  at  an  end.     But  the  fact  that  the  

purchaser,  though  not  entitled  to  rescind  the  contract,  can 
resist  specific  j)erformance  at  the  instance  of  the  vendor,  will 
not  entitle  him  to  recover  his  dej)Osit ;  thus,  where  a  pur- 
chaser can  only  prove  a  defect  in  a  title  by  making  inquiries 
which  he  is  expressly  precluded  from  making,  he  cannot 
recover  his  deposit,  because  he  has  himself  broken  the  con- 
tract (q) .  And  where  conduct  of  the  ]3urchaser  amounts  to  a 
repudiation  of  the  contract,  there  being  no  default  on  the 
part  of  the  vendor,  he  has  no  right  to  recover  his  deposit  (r)  ; 
but  delay  on  the  part  of  the  purchaser,  though  sufficient  to 
deprive  him  of  the  equitable  remedy  of  specific  performance, 
does  not  necessarily  amount  to  such  a  repudiation  (s) ;  and 
the  purchaser  will  not  acquire  a  right  to  recover  by  reason  of 
the  estate  being  subsequently  sold  by  the  vendor  {t)  ;  nor,  if 
subsequently  to  his  own  default  and  the  consequent  forfeiture 
of  the  deposit,  it  turns  out  that  the  vendor  had  in  fact  no 
title  (u).  Where  the  contract  was  a  parol  contract  only  and 
not  binding,  the  pui'chaser  on  refusing  to  complete  was  held 
to  be  entitled  to  the  return  of  his  deposit  (.r),  but,  it  seems, 
without  interest  (//).  But  where  the  jDui'chaser  paid  the 
deposit,  knowing  that  the  vendor's  name  did  not  appear  on 

{q)  Best  V.  Hamand,  (1879),  12  Ch.  Ch.  710  ;    68  L.  J.  Ch.  749  ;    1900,  2 

D.  1  ;   48  L.  J.  Ch.  503  ;  Re  Sand-  Ch.  298  ;  69  L.  J.  Ch.  581. 

bach  and  Edmondson,  1891,  1  Ch.  99;  {t)   Howe    v.    Smith,    sup.  ;    Sug. 

60  L.  J.  Ch.  60 ;    He  National  Prov.  14th  ed.   40  ;    and  Bepree   v.   Bed- 

Bk.   of  England,    1895,    1    Ch.    190;  borough,  (1863)  4  Gif.  479;   33  L.  J. 

64  L.  J.  Ch.  255  ;  Re  Scott  ^  Alvarez,  Ch.  134,  a  sale  by  the  Court ;  Ex  p. 

1895,  2  Ch.  603  ;  64  L.  J.  Ch.  821.  Barrell,  (1875)  10  Ch.  512  ;  44  L.  J. 

Bk.  138;  but  cf.  Palmer  v.  Temple, 

(r)  Hoive  y.  Smith,  (1884)   27  Ch.  ^^ggg^  g  ^   ^  ^   5^8  ;   8  L.  J.  N.  S. 

D.    89;    53   L.   J.  Ch.   1055.      Qu.  ^,  t,   i-n        a  .    ^v 

,     ,         ,.  ,,         ,  y.  B.  1/9;  and  see  comments  thereon 

whether  this  would  apply  to  a  case  •     tt  c     v?  n  n 

■^■^  •'  \n  Mowe  V.  binith,  sup.;   Cornwall  v. 

where  the  purchase-money  was  pay-  ^  ,onr>   o  ni.      i       ma 

.,,.        ,  Hcnson,  1899,  2  Ch.  at  p.  716. 
able  by  instalments,  see  Cornwall  v.  /  \    c  ah,-,  oo<^n  ■.  .  »    ^ 

T,  ,    „^        ^,  ^      ^  («)  <SoMer  V.  ^rwo^(^,  (1889)  14  A.  C. 

ir«m«,  1900,  2  Ch.   298 ;    69  L.  J.  .^\'    .„   ^      t     ni,     oi.  a 

p  '  429 ;    59   L.   J.    Ch.   214 ;    and  see 

Re  Scott  %  Alvarez,  1895,  2  Ch.  603  ; 

(»)  Howe  V.   Smith,  sup.;  Levy  v.       64  L.  J.  Ch.  821. 

Stogdon,  1898,  1  Ch.  478  ;    67  L.  J.  [x)   Casson    v.    Roberts,     (1862)     31 

Ch.  313  ;   1899,    1   Ch.  5  ;    68  L.  J.       Beav.  613  ;  32  L.  J.  Ch.  105, 

Ch.  19  ;   Cormcall  v.  Henson,  1899,  2  («/)  S.  C. 
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Chap.  XVI.    the  memorandum,  and  after  accepting  and  examining  the 
^— ^ —  abstract  repudiated  the  contract  on  the  ground  of  the  memo- 
randum not  being  sufficient  within  the  Statute  of  Frauds,  he 
was  not  allowed  to  recover  the  deposit  (z) . 


Section  5. 

No  parol 
vaiiation 
allowed  at 
Law, 


(5.)  As  to  the  agreement ; — how  affected  hij  parol  evidence. 

The  contract,  as  originally  entered  into,  cannot  at  Law  be 
altered  by  evidence  of  a  parol  variation  in  favour  of  either 
plaintiff  or  defendant  (ft)  ;  but  an  action  may  lie  on  a  parol 
agreement,  which  varies,  but  does  not  actually  conflict  with, 
the  terms  of  the  written  instrument  (i)  ;  and  parol  evidence 
may  be  admitted  to  prove  that  an  agreement,  absolute  in 
form,  was  intended  to  operate  only  on  the  happening  of 
certain  contingencies  {c) . 

Parol  evi-  As  respccts  the    reception    of   parol  evidence  in  order  to 

fr°adraSSble  explain  agreements  of  doubtful  or  ambiguous  meaning,  the 
is  contract '°''  fo^owing  sccms  to  be  the  general  result  of  the  authorities. 
The  Courts  will  always,  if  necessary,  receive  evidence  to 
enable  them  to  decipher,  or,  if  written  in  a  foreign  language, 
to  interpret,  the  instrument ;  that  is,  to  ascertain  what  are 
the  expressions,  or  the  English  equivalents  to  the  expres- 
sions, which  the  parties  have  actually  used.  They  will  also 
receive  parol  evidence  of  the  meaning  which  local  custom  [d), 


{z)  Thomas  v.  Brown,  (1876)  1 
Q.  B.  D.  714 ;  46  L.  J.  Q.  B.  811. 

(a)  Goss  V.  Lord  Nugent,  (1833)  5 
B.  &  Ad.  58 ;  2  L.  J.  N.  S.  K.  B. 
127;  sup.  p.  123;  Benson  v.  Coope, 
(1841)  3  Sc.  N.  R.  48  ;  Stead  v. 
Datvber,  (1839)  10  A.  &  E.  57  ;  Mar- 
shall V.  Itjnn,  (1840)  6  M.  &  W.  109  ; 
Hmmet  V.  Bewhnrst,  (1851)  3  M.  &  G-. 
at  pp.  596,  597  ;  21  L.  J.  Ch. 497  ; 
Canham  y. Barry,  (1855)  15  C.  B.  597; 
24  L.  J.  C.  P.  ICO;  Noble  v.  Ward, 
(1807)  L.  R.  2  Ex.  135;  36  L.  J. 
Ex.  91  ;  Sanderson  v.  Graven,  (1875) 
L.  R.  10  Ex.  234 ;  44  L.  J.  Ex. 
210  ;  AnJccr  v.  Franklin,  (1880)  43 
L.  T.  317;  New  London  Credit 
Syndicate  v.  Neale,  1898,  2  Q.  B. 
487  ;  67  L.  J.  Q.  B.  825. 


{b)  Nash  V.  Arm.sfrony,  (1861)  10 
C.  B.  N.  S.  259  ;  30  L.  J.  C.  P.  286. 

(e)  See  sup.  p.  254 ;  also  Heme  Buy, 
^c.  Co.  V.  Button,  1903,  2  K.  B.  683 ; 
72  L.  J.  K.  B.  879. 

{d)  Smith  V.  TFilsoi),  (1832)  3  B.  & 
Ad.  728;  Doe  v.  Bensoti,  (1821)  4  B, 
&  Aid.  588,  where  evidence  was  ad- 
mitted to  show  that  by  Lady-day 
was  meant  old  Lady-day  ;  Tudgay  v. 
Sampson,  (1874)  30  L.  T.  262,  evi- 
dence of  custom  admitted  to  explain 
terms  in  agricultural  lease ;  'lacker  v. 
Linger,  (1883)  8  A.  C.  508  ;  52  L.  J. 
Ch.  941,  where  evidence  of  a  custom 
for  tenants  to  remove  and  sell  flints, 
turned  up  in  cultivation,  was  allowed 
to  show  that  they  were  not  included 
in  a  resci'vation  of  mines  and  mine- 
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or  professional  or  trade  usage  (e),  or  tlie  former  practice 
of  the  parties  themselves  (/),  has  attached  to  particular 
expressions:  so  as,  in  fact,  to  ascertain  what  is  (with 
reference  to  the  particular  subject-matter  of  the  contract) 
their  strict  and  primary  meaning  (g) ;— unless  such  a  con- 
struction would  he  inconsistent  with  the  terms  of  the  in- 
strument (h),  or  some  express  provisions  of  the  Legislature; 
for  instance,  local  custom  cannot  vary  the  statutory  meaning 
of  expressions  referring  to  weights  and  measures  {i)  ;— or  to 
annex  any  customary  incidents  to  the  contract  which  are 
not  expressly  or  impliedly  excluded  by  the  terms  of  the 
written  instrument  {k).  Where  construing  the  expres- 
sions according  to  their  strict  and  primary  meaning  would 
render  them  meaningless  with  reference  to  extrinsic 
circumstances,  the  Courts  will  receive  parol  evidence 
of  the  circumstances  and  situations  of  the  parties  and  the 
state  of  the  property  at  the  date  of  the  agreement,  for  the 
purpose  of   ascertaining  whether  such  expressions  have  not 


Chap.  XVI. 
Sect.  5. 


rals.  And  see  as  to  evidence  ^of 
custom,  generally,  notes  to  Wiggles- 
worth  V.  DalUson,  (1779)  1  Sm.  L.  C. 
nth  ed.  545. 

{e)  Clayton  v.  Gregson,  (1836)  4  N. 
&  M.  602 ;  Hutchison  v.  Bowker, 
(1839)  5  M.  (few.  535;  and  see  Leicis 
V.  Marshall,  (1844)  8  Sc.  N.  R.  477, 
493  ;  13  L.  J  C.  P.  193  ;  Sotilichos 
V.  Kemp,  (1848)  3  Ex.  105  ;  18  L.  J. 
Ex.  36 ;  Malcolm  v.  Scott,  (1850)  3 
M.  &  a.  29 ;  20  L.  J.  Ch.  17  ;  Smith 
V.  Thompson,  (1849)  8  C.  B.  44  ;  18 
L.  J.  C.  P.  314  ;  Simpson  v.  Margit- 
son,  (1847)  11  Q.  B.  23,  32  ;  17  L.  J. 
Q.  B.  81 ;  Fawkes  v.  Lamb,  (1862)  8 
Jur.  N.  S.  385  ;  31  L.  J.  Q.  B.  98  ; 
Newell  V.  Radford,  (1867)  L.  R.  3  C. 
P.  52  ;  37  L.  J.  C.  P.  1  ;  Holt  v. 
CoUyer,  (1881)  16  Ch.  D.  718,  720  ; 
50  L.  J.  Ch.  311.  Where  it  is  in- 
tended to  give  general  evidence  as  to 
the  meaning  of  words  in  a  contract, 
there  should  be  a  distinct  averment 
on  record  as  to  the  particular  words, 
and  the  precise  technical  or  trade 
meaning  which  it  is  intended  to 
attribute  to  them :   Sutton  v.  Civeri. 


(1890)  15  A.  C.  144,  per  Lord  Wat- 
son. 

(/)  Bourne  v.  Gatliff,  (1844)  11  C. 
&F.  45,  70. 

{g)  See  Colpoys  v,  C,  (1822)  Jac. 
451,  463;  Simpson  v.  Margiison,  (1847) 
11  Q.  B.  23;  17  L.  J.  Q.  B.  81  ; 
Doe  V.  Langton,  (1831)  2  B.  &  Ad. 
at  p.  695  ;  Doe  v.  Birch,  (1836)  1  M. 
&  W.  402  ;  Parker  v.  Gossage,  (1835) 
2  C.  M.  &  R.  617;  5  L.  J.  N.  S. 
Ex.  4  ;  Roots  v.  Snelling,  (1883)  48 
L.  T.  216. 

(A)  See  Spar  tali  v.  Benecke,  (1850) 
10  C.  B.  212  ;  19  L.  J.  C.  P.  293  ; 
Field  V.  Lelean,  (1861)  7  Jur.  N.  S. 
918  ;  30  L.  J.  Ex.  168  ;  Beacon  Life 
and  Fire  Ass.  Co.  v.  Gibb,  (1862)  1 
Mo.  P.  C.  N.  S.  73. 

(i)  St.  Cross  Hasp.  v.  Lord  Howard 
de  Walden,  .(1795)  6  T.  R.  338. 

[k)  Hutton  v.  Warren,  (1836)  1  M. 
&  W.  466  ;  5  L.  J.  N.  S.  Ex.  234; 
Syers  v.  Jonas,  (1848)  2  Ex.  Ill  ; 
Spartali  v.  Benecke,  (1850)  10  C.  B. 
212;  19  L.  J.  C.  P.  293;  Bale  v. 
Humfrey,  (1858)  E.  B.  &  E.  1004  ; 
27  L.  J.  Q.  B.  390. 
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been  used  in  some  secondary  sense  consistent  with  such 
circumstances,  &c.  (/).  So,  where  an  agent  contracts,  parol 
evidence  is  admissible  to  prove  who  is  the  principal  {m)  ;  or 
to  show  that  the  apparent  agent  is  himself  the  principal  {n) . 
And  where,  as  respects  all  or  any  part  of  the  subject-matter 
of  the  contract  (o),  or  the  identity  of  places,  documents  {p), 
or  persons  {q)  referred  to,  there  is  a  latent  ambiguity — that  is, 
where  the  words  of  the  agreement,  though  certain  in  point  of 
grammatical  construction  and  apparently  definite,  are  rendered 
of  doubtful  (r)  a^Dplication  by  circumstances  which  appear 
aliunde  (s),  or  upon  the  face  of  the  agreement  itself  {t) — parol 
evidence  of  the  intention  of  the  parties  at  the  date  of  the 
agreement  is  admissible,  in  order  to  identify  the  estate, 
document,  plan  or  other  thing  or  person  intended;  but 
such  evidence  is  not  admissible  in  aid  of  a  patent  ambiguity ; 
i.e.^  an  ambiguity  which  is  either  directly  suggested  by  the 
terms  of  the  instrument  (y<),  or  is  occasioned  by  the  gram- 


{T)  See  Eden  v.  Earl  of  Bute,  (1776) 
3  Br.  P.  C.  679  ;  Allen  v.  Cameron, 
(1833)  1  C.  &  M.  832  ;  2  L.  J. 
N.  S.  Ex.  263 ;  Simpson  v.  Hen- 
derson, (1829)  M.  &  M.  300  ;  Shore 
V.  Wilson,  (1842)  9  C.  &  F.  355; 
Innes  v.  Saijer,  (1851)  3  M.  &  G. 
at  p.  614  ;  Newell  v.  Eadford, 
(1867)  L.  R.  3  C.  P.  52;  37  L.  J. 
C.  P.  1. 

{m)  Morris  v.  Wilson,  (1859)  5 
Jur.  N.  S.  168;  Bale  v.  Eumfreij, 
(1858)  E.  B.  &  E.  1004;  27  L.  J. 
Q.  B.  390 ;  Filbij  v.  Homscll,  1896, 
2  Ch.  737 ;  65  L.  J.  Ch.  852. 

(«)  Schmaltz  v.  Avery,  (1851)  16 
Q.  B.  655  ;  20  L.  J.  Q.  B.  228  ;  Carr 
V.  Jackson,  (1852)  7  Ex.  382  ;  21 
L.  J.  Ex.  137  ;  Young  v.  Schuler, 
(1883)  11  Q.  B.  D.  651. 

[u)  Longchamps  v.  Faucett,  (1791) 
Peak.  Ca.  101  ;  Doc  v.  Burt,  (1787) 
1  T.  R.  701  ;  Jones  v.  Ncivman, 
(1751)  1  W.  Bl.  60  ;  Murray  v. 
Parker,  (1854)  19  Beav.  305;  Chad- 
wick  V.  Burnley  {Mayor  of),  (1864) 
12  W.  R.  1077;  McMurray  v.  Spicer, 
(18GS)  37  L.  J.  Ch.  50-7  ;  Chunibcrs 
V.  Kelly,  (1873)  Ir.  R.  7  C.  L.  231  ; 


Clarke  v.  Coleman,  (1895)  W.  N.  114. 

{p)  Hodges  v.  Horsfall,  (1829)  1 
R.  &  M.  116  ;  Shortrede  v.  Cheek, 
(1834)  1  A.  &  E.  57  ;  Morris  v. 
Wilson,  (1859)  5  Jur.  N.  S.  168. 

(q)  Doe  V.  Westlake,  (1820)  4  B.  & 
Aid.  57;  TowlBY.  Topham,  (1877)  37 
L.  T.  308  ;  and  see  sup.  p.  234  et  seq. 
for  other  eases  in  equity. 

(r)  There  must  be  a  reasonable 
and  not  a  merely  conjectural  doubt ; 
Clifton  V.  Walmeslcy,  (1794)  5  T.  R. 
564  ;  Lord  Walpole  v.  Lord  Chohnon- 
deley,  (1797)  7  T.  R.  138,  149  ; 
Smith  V.  Jcffryes,  (1846)  15  M.  &  W. 
561  ;  15  L.  J.  Ex.  325.  As  to 
evidence  in  explanation  of  the 
ambiguity,  see  Thomas  v.  T.,  (1796) 
6  T.  R.  671  ;  Bradshaw  v.  B.,  (1836) 
2  Y.  &  C.  72 ;  Doe  v.  Hiscocks,  (1839) 
5  M.  &  W.  363,  369 ;  9  L.  J.  N.  S. 
Ex.  27. 

(s)  Doe  V.  Morgan,  (1832)  1  C.  & 
M.  235;  2  L.J.  N.  S.  Ex.  88, 

(0  Doc  V.  Needs,  (1836)  2  M.  &  W. 
129  ;  Colpoys  v.  C,  (1822)  Jac.  451, 
464. 

(m)  See  JJrudir  v.  .S7.  P«"/,  (1701) 
1  Ves.  326  ;  and  see  1  Sch.  &  L.  36. 
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matieal   uncertainty  of  the  expressions  therein  used;    nor,    *^^|P-^-^^^- 

a  fortiori,  to   control  the   clear   effect  of   an   unambiguous  

instrument  (,r).  Generally  (?/) ,  extrinsic  evidence  is  always 
admissible,  not  to  vary  or  contradict  the  contract,  but  to  show 
what  facts  the  parties  had  in  their  minds  and  were  nego- 
tiating about,  and  to  enable  the  Coiu^t  to  ascertain  the  nature 
and  qualities  of  the  subject-matter  of  the  instrument,  in 
other  words,  to  identify  the  persons  and  things  to  which  the 
instrument  refers,  and  to  show  the  sense  the  words  bear  with 
reference  to  the  surrounding  circumstances,  of  and  concerning 
which  the  words  were  used ;  but  evidence  of  such  facts  as  only 
tend  to  show  that  the  writer  intended  to  use  words  bearing  a 
particular  meaning  will  not  be  admitted. 

In  Li/Ie  V.  Richards  iz)  the  boundary  in  a  mining  sett  was  Lyie  v. 

,     ^  ??  X  1  J      Richards, 

described  as  "  a  line  drawn  from  J.  V.  s  house     to  a  bound-  inference  to 

stone,  and  the   parcels   were   described  by  reference  to   an  frompTan. 

endorsed  plan.     The  site  of  J.  Y.'s  house,  from  the  north-east 

corner  of  which  the  line  was  drawn,  was  inaccurately  shown 

on  the  plan,  and  the  dispute  lay  between  two  coterminous 

grantees  as  to  what  was  the  true  boundary  between  their 

respective  setts ;  the  question  depending  upon  what  part  of 

the  house  was  to  be  taken  as  the  starting  point  for  the  line. 

It  was  held  by  Lords  Cranworth  and  Chelmsford  that  the 

plan,  though  inaccurate  as  to  the  site  of  the  house,  clearly 

indicated  that  the  line  was  to  be  drawn  from  its  north-east 

corner ;  and  that  the  judge  below  was  right  in  directing  the 

jury  that  the  line  was  to  be  drawn  as  marked  on  the  map. 

Lord  Westbury  dissented  from  this  view,  and  held,  that  as 

the  error  in  the  plan  could  not  be  discovered  without  the  aid 

of  extrinsic  evidence,  there  was  a  latent  ambiguity,  which 

was  matter  of   fact  to  be  determined  by  a  jury  upon  the 

evidence,  not  matter  of  law  depending  upon  the  construction 

of  the  deed.     A  plan  is  part  of  a  deed  to  be  interpreted,  like 

{x)  Banhof  New  Zealand  V.  Simpson,  K.  B.  740,753,  754;  72L.  J.K.B.794. 

1900,  A.  C.  182,  189  ;   69  L.  J.  P.  C.  (::)   (1866)  L.  R.  1  H.  L.  222  ;    35 

22.  L.  J.  Q.  B.  214;    see  and  consider 

(y)  lb.  ;    Erell  v.  Henrtj,   1903,  2  this  case. 
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Agreement 
merely  col- 
lateral to  the 
land  may  be 
proved  by 
parol. 


every  other  portion  of  the  instrument,  by  the  judge ;  but,  as 
Lord  Westbury  observed,  the  question  here  was  not  one  of 
the  interpretation  of  the  deed  itself,  or  even  of  the  construc- 
tion of  the  description  of  the  parcels,  but  of  the  inference  to 
be  derived  from  a  map  as  to  the  relative  position  of  two 
objects,  one  of  which  was  proved  to  be  erroneously  laid  down. 
As  soon  as  that  proof  was  admitted,  it  became  obvious  that 
the  true  position  in  nature  of  the  thing  eiToneously  laid  down, 
and  the  true  relative  position  of  the  adjoining  objects,  must 
both  be  ascertained  by  external  evidence  (a).  The  latter 
seems  the  sounder  view  :  the  construction  of  the  plan  was 
matter  of  law,  so  long  only  as  its  accuracy  was  unimpeached : 
being  proved  to  be  inaccurate,  it  became  a  question  of  fact 
what  parcels  were  comprised  in  the  lease;  for  it  did  not 
follow  that,  because  the  boundary  line  was  drawn  from  the 
north-east  corner  of  the  house  as  incorrectly  represented  on 
the  plan,  it  would  have  been  drawn  from  the  same  point,  if 
the  true  site  of  the  house  had  been  shown  (b) . 

An  agreement  merely  collateral  to  the  land,  not  being 
within  the  Statute  of  Frauds  (c),  may  be  supported  by 
parol  evidence,  if  not  at  variance  with  the  terms  of  a 
written  contract  relating  to  the  land  (cc) .  Thus  where  a  lessee 
before  executing  a  lease  stipulated  that  the  rabbits  on  the 
farm  should  be  destroyed,  and  that  a  clause  to  that  effect 
should  be  inserted  in  the  lease,  but  on  the  lessor's  assurance 
that  the  rabbits  should  be  destroyed,  signed  the  lease  with- 
out insisting  on  the  alteration,  parol  evidence  in  support  of 
the  agreement  was  admitted  in  an  action  by  the  lessee 
against  the  lessor  for  damage  done  by  the  rabbits  (d).     The 


(a)  See  judgment  of  Lord  West- 
bury,  ib.  241. 

(h)  As  to  tithe  commutation  maps, 
ordnance  maps,  &c.  being  used  as 
evidence,  see  sup.  340  and  340,  n.  (<•). 

(c)  See  sup.  p.  224. 

(cc)  Vezeyv.Rashleigh,  1904,  1  Ch. 
634  ;  73  L.  J.  Ch.  422. 

[d)  Morgan  v.  Griffith,  (1871)  L.  R. 
6  Ex.  70  ;  40  L.  J.  Ex.  46  ;  Lrnthn- 
Cloth  Co.  V.  Hieronimus,  (1876)  L.  R. 


10  Q.  B.  at  p.  146  ;  44  L.  J.  Q.  B. 
54  ;  Angell  v.  Duke,  (1875)  L.  R.  10 
Q.  B.  174;  44  L.  J.  Q.  B.  78; 
Erskine  v.  Adeane,  (1873)  8  Ch.  756; 
42  L.  J.  Ch.  835,  849  ;  Salaman  v. 
Glover,  (1875)  20  Eq.  444  ;  44  L.  J. 
Ch.  551  ;  Lloyd  v.  Sturgeon  Falls  Co., 
(1901)  85  L.  T.  162;  Jioston  v.  B., 
1904,  1  K.  B.  124  ;  73  L.  J.  K.  B.  17  ; 
and  see  Bfoik  of  Australia  v.  Palmer, 
1897,  A.  C.  540  ;  66  L.  J.  P.  C.  105. 
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same   also   applies   to  a   parol   collateral   warranty  {e).      A    ^gj.-^.-^^^- 

consideration    not    expressed,    but    not     inconsistent    with  

the   consideration   which   is   expressed,   may  be   proved  by 
parol  (/). 

It  seems  that,  both  at  Law  (a)  and  in  Equity  (/?),  the  acts  Subsequent 

.  acts  oi  the 

of  the  parties  subsequent  to  the  making  of  the  agreement,  parties 
are,  as  such,  inadmissible  for  the  purpose  of  determining  its  "'^^^  ®^^ 
meaning.     Nor  are  such  acts  admissible  to  show  the  meaning 
of  the  conveyance  after  execution  (/). 

As  a  general  rule  an  instrument  without  a  date  operates  Want  of  date, 
from  the  date  of  its  execution ;  but  parol  evidence  is  admis- 
sible to  show  that  it  was  not  intended  to  take  effect  until  a 
future  period  (/r)  ;  so  also,  to  show  that  the  execiition  of  a 
dated  instrument  was  merely  conditional  (/ ) .  An  executory 
agreement  for  a  lease  will  not  satisfy  the  Statute  of  Frauds, 
unless  it  can  be  collected  from  the  agreement  itself  on  what 
day  the  term  is  to  begin  ;  and  there  is  no  inference  that  the 
term  is  to  commence  fi'om  the  date  of  the  agreement  in  the 
absence  of  language  pointing  to  that  conclusion  (w).  But 
where  the  agreement  actually  operates  as  a  demise  the  rule  is 
otherwise  (w). 

{e)  Be  Lassalle  v.  Guildford,  1901,  C.  P.  91. 
2  K.  B.  215  ;    70  L.  J.  K.  B.  533  ;  [1)  Gndgen  v.  Besset,  (1857)  3  Jur. 

and  cases  there  cited.  N.  S.  212  ;  26  L.  J.  Q.  B.  36,  which 

(/)  See  LeifchiWs   case,    (1866)   1  see    as    to    "delivery";    Tattle  v. 

Eq.  231 ;   Cliford  v.  Turrell,  (1845)  1  Eornibrook,    1897,     1    Ch.    25  ;     66 

Y.  &  C.  C.  C.  138  ;  14  L.  J.  Ch.  390  ;  L.  J.  Ch.  144. 

Me   The  Barnstaple  Second  Annuitant  {m)  Marshall  v.  Berridge,  (1881)  19 

Soc,  (1884)    50  L.  T.  424  ;  but  see  Ch.  D.  233  ;  51  L.  J.  Ch.  329  ;  over- 

Levy  V.   Creighton,  (1874)  22  W.  R.  ruling    Jaques    v.    Millar,    (1877)    6 

605  ;  sup.  p.  929.  Ch.  D.  153 ;  47  L.  J.  Ch.  544  ;  RocJc 

iff)  Igg'tlden  V.  May,  (1806)  7  Ea.  Portland    Co.    v.    Wilson,    (1883)    62 

237;  Simpson  V.  Margitson,  {\M1)  II  L.    J.    Ch.    214;     Wtjse  v.    Russell, 

Q.  B.  23 ;   17  L.  J.  Q.  B.  81 ;    Leicis  (1882)  11  L.  R.  Ir.  173  ;  Re  Lander 

V.  Nicholson,   (1852)  18   Q.  B.   503 ;  and    Bagley,    1892,    3    Ch.    41  ;    61 

21  L.  J.  Q.  B.  311.  L.  J.  Ch.   707  ;  Humphery  v.   Cony- 

(h)  Monro  v.  Taylor,  (1848)  8  Ha.  beare,  (1899)  80  L.  T.  40.    Cf.  Rhelan 

61,  56;  21  L.  J.  Ch.  525.  v.  Tedcastle,  (1885)   15  L.  R.  Ir.  169, 

(i)  See  Prison  Commrs.  v.  Clerk  of  where  the  date  could  be  collected  on 

Peace  for  Middlesex,  {1882)  9  Q..B.I>.  the  contract;   and  see  sup.  p.  241, 

506;  iV.  -E.  R.  Co.  v.  Lord  Hastings,  n.  (m). 
1900,  A.  C.  260  ;  69  L.  J.  Ch.  516.  («)  Doe  v.  Benjamin,  (1839)  9  A.  & 

{k)  Davis  v.  Jottes,  (1856)  25  L.  J.  E.  644  ;  Marshall  v.  Berridge,  sup. 
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(6.)   Grounds  of  defence  at  Law,  the  agreement  being  admitted. 
Supposing  the  agreement  and  its  breach  to  be  iwimd  facie 
capable  of  proof  against  the  defendant,  he  may,  by  way  of 


Grounds  of 
defence  to 

contracTduIy   defence  to  the  action,  show,  either  that  the  agreement  was 

executed.         originally  invalid,  or  that  it  has  since  its  execution  ceased 

to  be  binding,  or  that  satisfaction  has  been  made  for  its 

breach :  or  that  it  was  to  be  conditional  upon  some  event 

which  has  not  occurred  (o) . 


Original 
invalidity  of 
contract ; 


For  instance,  he  may  show  that,  at  the  time  of  the  execu- 
tion of  the  contract,  he  was  under  some  personal  incapacity 
to  contract  [p)  ;  or  was  under  duress  {q)  ;  or  was  fraudulently 
induced  to  enter  into  it  (>•)  ;  in  whicli  case  it  is  voidable  at 
his  election  (s)  ;  or  that  it  contains  provisions  against  public 
policy  {t)  ;  or  was  entered  into  for  or  with  reference  to  some 
unlawful  purpose  {n).     But  a  contract  legal  in  its  inception 


(o)  Tym  V.  Campbell,  (1856)  6  E.  & 
B.  370  ;  25  L.  J.  Q.  B.  277 ;  Clever 
V.  Eirkman,  (1876)  33  L.  T.  672; 
Pattle  V.  Hornihrook,  sup.  ;  and  cf. 
Krell  Y.  Hmry,  1903,  2  K.  B.  740  ; 
72  L.  J.  K.  B.  794 ;  Blakeley  v. 
MtiUer,  (1903)  88  L.  T.  90  ;  Clark  v. 
Lindsay,  (1903)  88L.T.  198;  Chancllcr 
V.  Webster,  1904,  1  K.  B.  493;  73 
L.  J.  K.  B.  401 ;  cases  where  rooms 
were  let  for  purpose  of  viewing 
coronation  procession  which  was 
abandoned  ;  and  Civil  Service  Co-op. 
Soc.  V.  General  Steam  Nav.  Co.,  1903, 
2  K.  B.  756  ;  72  L.  J.  K.  B.  933  ; 
Heme  Bay  Steamboat  Co.  v.  Mutton, 
1903,  2  K.  B.  683  ;  72  L.  J.  K.  B. 
879  ;  Elliott  V.  Cridchliy,  1904,  1 
K.  B.  565  ;  73  L.  J.  K.  B.  406  ; 
cases  where  ships  were  chartered  for 
postponed  naval  review. 

{p)  Sup.  Ch.  I. ;  see  as  to  in- 
toxication, G'ore  v.  Gibson,  {\M^^)  13 
M.  &  W.  G23  ;  14  L.  J.  Ex.  151  ; 
Moltun  v.  Camroux,  (1819)  4  Ex.  17; 
Mattheivs  v.  Baxter,  (1873)  L.  R.  8 
Ex.  132  ;  42  L.  J.  Ex.  73  ;  PoUock 
on  Contract,  7th  ed.  93  et  seq. 

{q)   Bhv.    Abr.    tit.    "  Duress  ;  " 


Addison  on  Contract,  10th  ed.  121. 

(>•)  See  sup.  p.  101  et  seq. ;  and 
Fasley  v.  Freeman,  and  notes  thereto, 
2  Sm.  L.  C.  nth  ed.  p.  67;  actual 
fraud  in  the  agent,  in  respect  to 
matters  within  the  scope  of  his 
authority  is  the  same  as  fraud  in  the 
principal,  unless  the  agent  is  acting 
for  his  own  purposes,  ib.  p.  99  ^^sc^. 

{s)  White  V.  Garden,  (1851)  10 
C.  B.  919;  20  L.  J.  C.  P.  166. 

{t)  Vansittart  v.  V.,  (1858)  4  K.  & 
Jo.  62 ;  2  De  G.  &  J.  249  ;  27 
L.  J.  Ch.  222,  289  ;  Ayerst  v. 
Jenkins,  (1873)  16  Eq.  275  ;  42  L.  J. 
Ch.  690  ;  and  judgment  of  Ld.  Sel- 
bome ;  Humphrys  v.  Poluk,  1901,  2 
K.  B.  385  ;  70  L.  J.  K.  B.  752  ;  and 
see  Pollock  on  Contract,  'i\'2  et  seq. 

{//)  Bartlclt  V.  Vinor,  (1692)  Carth. 
2.)1  ;  Langton  v.  Hughes,  (1813)  1 
M.  &  S.  at  p.  596  ;  Be  Begnis  v. 
Armistead,  (1833)  10  Bing.  107  ;  Gas 
Light  Co.  v.  Turner,  (1839)  5  Bing.  N. 
C.  666  ;  6  ib.  324  ;  Ritchie  v.  Smith, 
(1848)  6  C.  B.  462  ;  18  L.  J.  C.  P.  9  ; 
Fishrr  v.Bridges,  (1854)  3  E.  &  B.  642; 
23  L.  J.  Q.  B.  276  ;  and  see  Euing  v. 
Oshaldisloii,  (1837)  2  M.  &  C.   53  ;   6 
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cannot  he   rendered    illegal    by  matter   e,r   post  facto  (.r)  ;    Clmp.^XVI. 

although  it  may  be  avoided  by  a  collateral  and  contemporary  

iUegal  agreement  (//). 

So,  admitting  its  original  validity,  he  may  show  that  it  has  or  subsequent 

'  ^  "  waiver ; 

been  since  avoided  by  having,  without  his  concurrence,  been 
altered  by  the  plaintiff  in  a  material  part  (s) ;  or  by  a  waiver 
in  writing  duly  signed  by  the  plaintiff  (a),  before  the  breach 
which  is  relied  on  in  the  action.     Where  a  parol  has  been 
substituted  for  a  wiitten  agreement,  which  in  order  to  be 
valid  must  be  in  writing,  no  action  will  lie  on  the  substituted 
agreement  (b) ;  and  verbal  waiver  of  such  a  written  agree-  which,  if 
mentis  no  defence  at  Law  (c).     For  example,  where  there  defence  at 
was  a  written  contract  for  the  sale  of  goods,  to  be  delivered  the  agreement 
within  a  specified  period,  and  there  was  a  subsequent  parol  Jj^^'JJ^i^ng. 
extension  of  the  time  for  delivery,  it  was  held  that  the  sub- 


L.  J.  N.  S.  Ch.  161 ;  and  note,  any- 
thing to  -which  a  statute  attaches  a 
penalty  is  unlawful,  though  not  ex- 
pressly prohibited,  <S.  C. ;  and  see 
Btike  of  Roxhurghe  v.  Ramsay,  (1850) 
7  Bell's  Ap.  C.  248  ;  Appleton  v. 
Campbell,  (1826)  2  C.  &  P.  347  ; 
M'Gregor  v.  Dover  R.  Co.,  (1853)  17 
Jur.  21  ;  22  L.  J.  Q.  B.  69  ;  Tallis  v. 
T.,  (1853)  1  E.  &  B.  391 ;  22  L.  J, 
Q.  B.  185  ;  Tat/lor  v.  Croivland  Gas 
Co.,  (1854)  10  Ex.  293  ;  23  L.  J.  Ex. 
254  ;  Jones  v.  Orchard,  (1855)  3  C.  L. 
R.  1275  ;  24  L.  J.  C.  P.  229  ;  sup.  277 ; 
Addison  on  Contract,  10th  ed.  83  etseq. 

{x)  Fraser  v.  Sill,  (1853)  ]  Macq. 
392  ;  Armstrong  v.  A.,  (1834)  3  M.  & 
K.  64;  3  L.  J.  N.  S.  Ch.  101; 
Pollock  on  Contract,  7th  ed.  376,  377. 

(y)  Armstrong  v.  Lewis,  (1834)  2 
C.  &  M.  298  ;  of.  Cowan  v.  Milbourn, 
(1867)  L.  R.  2  Ex.  230  ;  36  L.  J.  Ex. 
124  ;  but  an  estate  conveyed  cannot 
be  divested  by  the  existence  of  an 
unlawful  purpose  on  the  part  of  the 
grantee,  and  fraudulent  misrepre- 
sentation by  him :  Ferct  v.  Rill,  ( 1 854) 
15  C.  B.  207;  23  L.  J.  C.  P.  186; 
and  gee  Arjerst  v.  Jenkins,  (1873)  16 


Eq.  275  ;  42  L.  J.  Ch.  690. 

{£)  Sup.  p.  261. 

[a)  See  Goss  v.  Lord  Niigent,  (1833) 
2  N.  &  M.  28  ;  2  L.  J.  N.  S.  K.  B. 
127  ;  Earvey  v.  Grahham,  (1836)  6  N. 
&  M.  754,  762  ;  5  L.  J.  N.  S.  K.  B. 
235  ;  Sanderson  v.  Graves,  (1875)  L.  R. 
10  Ex.  234;  44  L.  J.  Ex.  210. 

ib)  Stead  Y.  Dawber,  (1839)  10  A.  & 
E.  57  ;  Goss  V.  Lord  Nugent,  (1833) 
5  B.  &  Ad.  58,  66 ;  2  L.  J.  N.  S. 
K.  B.  127  ;  Flevins  v.  Downing,  (1876) 

1  C.  P.  D.  220 ;  45  L.  J.  C.  P.  695. 
(c)  See  Noble  v.  JFard,  (1867)  L.  R. 

2  Ex.  135  ;  36  L.  J.  Ex.  91 ;  Moore 
V.  Campbell,  (1854)  10  Ex.  323;  23 
L.  J.  Ex.  310  ;  Goss  v.  Lord  Nugent, 
and  Stead  v.  Dawber,  sup.  ;  Marshall 
V.  Lynn,  (1840)  6  M.  &  W.  109  ;  but 
see  Clark  v.  U2}ton,  (1828)  3  Man.  & 
R.  89,  where  the  purchaser's  action 
was  held  to  be  barred  by  his  own 
application  to  the  vendor  to  rescind 
the  contract,  and  which  the  latter 
had,  substantially,  though  not  in 
terms,  complied  with  ;  see,  too,  Nash 
V.  Armstrong,  (1861)  10  C.  B.  N.  S. 
259;  30  L.  J.  C.  P.  286:  Sug. 
14th  ed.  164,  165. 
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Chap.  XVI.  sequent  parol  agreement  could  not  operate  either  as  a  rescission 
of  the  written  contract,  or  as  creating  a  new  contract ;  and 
that  the  vendor  might  revert  to  his  original  position,  and  sue 
on  the  written  contract  {d).  But  even  at  Law  a  distinction 
has  been  drawn  between  an  alteration  of  the  contract  by  en- 
larging the  time,  or  the  substitution  of  a  new  parol  contract, 
and  a  mere  dispensation  of  its  performance  at  the  time 
stipulated,  or  the  substitution  of  a  new  mode  of  perform- 
ance (f)  ;  and  it  is  not  clear  that  a  parol  w^aiver  would  not  be 
admissible  as  a  defence  under  the  Judicature  Act  (/). 

Where  a  right  of  action  has  actually  arisen,  this  can  be 
discharged  only  by  a  release  under  seal,  or  by  the  acceptance 
of  something  by  way  of  satisfaction  (^7).  Where  the  contract 
is  under  seal,  there  can  be  no  parol  discharge  before  breach  (h). 

Or  release;  or       So  the  defendant,  admitting  the  agreement  and  its  breach, 
satisfaction.      ^^^  ^^^^  ^-^^^  ^^^  plaintiff   has  executed  a  release  under 

seal;  or  has  accepted  something  in  satisfaction  of  the  breach  (/) ; 
or  has  already  recovered  damages  in  an  action  upon  the 
agreement  {k)  ;  or  that  the  action  is  barred  by  the  Statute  of 
Limitations. 

Or  the  im-  So,  on  the  principle  of  the  maxim  kx  non  cogit  ad  impossibiUa, 

possibility  of  .^j^^^g  g^  lessor  covenanted  that  neither  he  nor  his  assigns 
would,  during  the  term,  permit  any  building  to  be  erected  on 
land  fronting  the  demised  property,  and  this  land  was  after- 
wards compulsorily  taken  by  a  railway  company  who  erected 
a  station  thereon,  the  covenantor  was  held  to  be  discharged 

{d)  Koble  V.  Ward,  (1867)  L.  R.  2  1  Ch.  634  ;  73  L.  J.  Ch.  422. 

Ex.  135  ;  36  L.  J.  Ex.  91.  {g)   WiUoughby  v.  Backhouse,  (1824) 

{e)   Ogle  \.  Earl  Fawe,  (1868)  L.  R.  2  B.  &  C.  821,  824;    see  Baglis  v. 

3  Q.  B.  272  ;    37  L.  J.  Q.  B.  77  ;  Usher,  (1830)  7  Bin-.  153. 

Hickman  v.  Eaynes,  (1875)  L.  R.  10  (A)  Spence  v.  Mcaley,  (1853)  8  Ex. 

C.   P.    598  ;    44   L.   J.   C.  P.  358 ;  668 ;    22  L.  J.  Ex.  249 ;    Mayor  of 

Leather    Cloth    Co.    v.    Hicronvmis,  Berwick  v.  Osiiald,  (1853)  1  E.  &  B. 

(1875)  L.  E.  10  Q.  B.  140 ;  44  L.  J.  295  ;  22  L.  J.  Q.  B.  129. 

Q.  B.  54  ;  Flevins  v.  Downing,  (1876)  (i)    WiUoughby   v.    Backhouse    and 

1  C.  P.  D.  220  ;  45  L.  J.  C.  P.  695.  Baylis  v.  Usher,  sup. 

(/)  See  Addison,  10th  ed.  p.  156  (A-)  See  Orme  v.  Broughton  (1834) 

et  seq. ;  also  Yezey  v.  Rashleigh,  1904,  10  Bing.  at  p.  638. 
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by  the  Act  from  his  obligations  under  the  covenant  (/).     The  Chap  XVI. 

remedy  of  the  covenantee  in  such  a  case  is  compensation  

under  s.  68  of  the  L.  C.  C.  Act,  1845  (n/). 

(7.)  Remedy  hy  Mandamus  againd  Railway  Companies,  ^c.  Section  7. 


"When  a  railway  or  other  company  has,  under  their  com-  Remedy  by 

'^  _  .  mandamus 

pulsory  powers,  entered  into  a  valid  statutory  contract  to  against  raU- 
take  lands,  the  Court  will,  if  necessary,  enforce  by  mandamus  panies,  <S:c. 
the  completion  of  the  purchase.     For  instance,  if  before  the  Mandamus 

.  •  n  j_i     •     *°  complete 

expiration  of  the  period  {n)  limited  for  the  exercise  of  their  granted 

1  , 1  i  1  1         i*  against  com- 

compulsory  powers,  the  company  serves  the  usuai  notice  on  p^^^  which 

the   landowner,    and   then   fails  to    proceed,   he   may  thus  ^^s  given 

'  1  '  ./  notice  to  take 

summarily  compel  an  assessment  of  value  by  jury ;  even  land ; 
after  the  expiration  of  the  limited  period  ;  at  least,  if  he  has, 
within  that  period,  served  them  with  notice  of  his  desire  to 
have  the  price  ascertained  by  a  jury  (o)  :  and  an  action  for 
mandamus  will  lie,  even  though  no  actual  damage  has  been 
sustained  {p). 

The  service  of  a  notice  to  treat  by  a  railway  company,  or  has  not 
though  not  of  itself  constituting  a  contract  {q) ,  creates  a  quasi-  an  agreement 

{I)  Bally  V.  Be    Crespigny,    (1869)  also  purchasing  the  estate  of  the  re- 

L.  R.  4  Q.  B.  181  ;    38  L.  J.  Q.  B.  versioner  ;    Legy  v.  Belfast  R.   Co., 

98.    And  see  generally,  on  impossible  (1850)    1  Ir.  C.  L.  R.  124,  n. ;    Reg. 

agreements,    Pollock    on    Contract,  v.  L.  S;  N.  W.  R.  Co.,  (1854)  3  E.  & 

7th  ed.  Ch.  VIII.  B.  443  ;    23  L.  J.  Q.  B.  185.     Costs 

(m)  Eirby  v.  Sch.  Bd.  for  Ham-  were  refused  where  the  sum  assessed 

gate,  1896,  1  Ch.  437  ;    65  L.  J.  Ch.  by  the  jury  was  less  than  the  price 

376.     See  also  Manchester,  Sh.  ^  L.  previously  offered  by  the  company ; 

R.  Co.  V.  Anderson,  1898,  2  Ch.  394  ;  Reg.  v.  TFaterford  R.  Co.,  (1849)   13 

67  L.  J.  Ch.  568.  Ir.    L.    R.    272.      So    also    where 

{«)    Viz.,  three  years,  unless  a  dif-  assessment     was     by     arbitration  ; 

ferent  period  is  specified  in  the  special  Lascellcs  \.  Swansea  Sch.  Bd.,  (1900) 

Act.     See  L.  C.  C.  Act,  s.  123.  69  L.  J.  Q.  B.  24.    See  now,  as  to  the 

(o)    See     R.     v.     Birmingham    ^-  appointment  of  surveyor  under  s.  85 

Oxford  R.  Co.,  (1850)   15  Q.  B.  634,  of  the  L.  C.   C.  Act,   the  Railway 

647 ;    19  L.  J.  Q.  B.  453 ;    and  see  Companies  Act,  1867,  s.  36,  and  see 

Pinchin   v.   L.   S;   Blackicall  R.   Co.,  si'p.  p.  648  et  seq. 
(1854)   5  D.  M.  &  G.  851,  864  ;    24  {p)    Fotherhj    v.    Mctr.    R.     Co., 

L.  J.  Ch.  417.     And  see  R.  v.  Ir.  (1866)  L.  R.  2  C.  P.  188  ;    36  L.  J. 

S.  E.  R.  Co.,  (1850)   1  Ir.  C.  L.  R.  C.  P.  88. 
29.    It  has  been  held  that  a  company 
cannot,  under  the  L.  C.  C.  Act,  s.  7, 
buy  up  a  lessee's  interest  without 

D.       VOL.  II. 


{q)  See  sup.  pp. 

21%  et  seq. 

;    and 

consider  Haynes  v. 

R.,  (1861) 

1  Dr. 

&  S.  426  ;  30  L.  J. 

Ch.  578. 

3u 
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with  the  land- 
owner ; 


relation  of  vendor  and  purcliaser  which  is  binding  on  both 
parties  (r)  ;  but  the  notice,  if  not  acted  on  by  the  company 
within  a  reasonable  period,  may  be  treated  as  abandoned  (s) . 
Until  the  terms  have  been  agreed  upon  between  the  land- 
owner and  the  company,  or  the  price  has  been  fixed  by  arbi- 
tration, there  is  no  contract  which  is  capable  of  being  enforced 
in  Equity  (/).  But,  where  a  company  is  entitled  to  take  land 
compulsorily  under  an  Act  of  Parliament,  notice  of  their 
intention  to  take  the  land,  is  an  exercise  of  their  option  from 
which  they  cannot  recede  {u)  ;  and  in  such  a  case  the  proper 
remedy  of  the  landowner  is  by  mandamus  to  compel  the 
company  to  proceed  with  the  other  steps  directed  by  their 
Act  (.r) .  But  immediately  the  price  is  ascertained,  the  agree- 
ment is  complete,  and  if  broken,  the  ordinary  remedies  for  a 
breach  are  available  {//) . 


or  where  the 
price  is  to  be 
settled  by- 
arbitration  ; 


If,  after  the  usual  notice  by  the  company,  the  landowner 
desires  the  price  to  be  settled  by  arbitration,  and  the  reference 
proves  abortive,  owing  to  the  non-appointment  of  an  umpire, 
the  landowner  may,  after  the  time  has  expired  Avithin  which 
the  Board  of  Trade  can  make  an  appointment,  apply  for  a 
mandamus  to  compel  an  assessment  by  jury  (z).  So,  where 
the  price  is  to  be  settled  by  arbitration,  a  prerogative  writ  of 
mandamus  (a)  will  be  granted  to  compel  the  company,  at 
their  own  expense,  to  take  up  the  award  {b). 


(r)  3Iarqids  of  Salishnry  v.  G.  N. 
Ji.  Co.,  (1852)  17Q.  B.  840;  21  L.J. 
Q.  B.  185  ;  Tiverton  li.  Co.  v.  Loose- 
wore,  (1884)  9  A.  C.  480,  493  ;  53 
L.  J.  Ch.  812. 

(.v)  Richmond w.  N.  L.  R.  Co.,  (18G8) 
5  Eq.  352  ;  37  L.  J.  Ch.  273. 

{t)  Hayncs  v.  H.,  sup.  ;  Re  Arnold, 
(1863)  32  Beav.  591,  and  see  sup., 
p.  278;  Sug.  14th  ed.  79,  80. 

(m)  R.  v.  IIu»fjcrford  Market  Co., 
(1832)  4  B.  &  Ad.  327. 

(.r)  lb.  ;  Fotherbi/  v.  3fcir.  R.  Co., 
(1866)  L.  R.  2  C.  P.  188  ;  36  L.  J. 
C.  P.  88  ;  Morffan  v.  3fcir.  R.  Co., 
(1868)  L.  R.  4  C.  P.  97;  33  L.  J. 


C.  P.  87. 

(y)  Harding  v.  Metr.  R.  Co.,  (1872) 
7Ch.  154;   41  L.  J.  Ch.  371. 

(r)  Re  South  Yorkshire  R.  Co., 
(1850)  14  Jur.  1093  ;  18  L.  J.  Q.  B. 
333. 

[a)  This  is  the  proper  remedy  in 
such  a  case,  not  an  action  of  man- 
damus; R.  V.  L.  ij-  N.  IV.  R.  Co., 
1894,  2  Q.  B.  512,  518,  519;  63 
L.  J.  Q.  B.  695. 

[b)  R.  V.  S.  Devon  R.  Co.,  (1850) 
15  Q.  B.  1043;  20  L.  J.  Q.  B.  145  ; 
Z.  %  N.  W.  R.  Co.  Y.  Walker,  1900, 
A.  C.  109  ;  1903,  A.  C.  2S0  ;  69  L.  J. 
Q.  B.  367  ;  72  ib.  678. 
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So,  where  a  company,  not  teing  a  railway  company  {c),    ^^^f^^^J^' 
within  the  limited  period,  enter  upon  land  under  s.  85  of  the  ^^  ^^^^^  ^^^  - 
L.  C.  C.  Act,  1845,  making  the  deposit  and  giving  the  bond  company  has 

.  '  •^     £t      4-1.      entered  on 

required  by  that  section,  and  retain  possession  until  atter  the  land  under 

•  Ij   C   C  Act 

expiration  of  that  period,  the  landowner  may,  and  it  rests 

with  him  to,  take  steps  to  have  the  amount  of  compensation 
settled  under  s.  68  :  he  is  to  state  what  sum  he  claims ;  and 
if  the  company  within  twenty-one  days  enter  into  a  TVTitten 
agreement  to  pay  that  sum,  the  question  of  compensation  is 
settled  ;  but  if  they  dispute  the  amount,  it  is  then  to  be 
settled  by  arbitration ;  or,  if  the  owner  gives  notice  of  his 
wish  to  have  a  jury,  then  by  a  jury,  which  the  company  are 
required  to  summon  within  twenty-one  days,  and  in  default 
thereof  are  liable  to  pay  the  sum  claimed  (d) ;  or  he  may  sue 
them  upon  the  bond.  Where  the  company  appointed  an  ^®*^™^*°g 
arbitrator  under  protest,  and  to  a  mandamus  to  compel 
them  to  take  up  the  award  made  a  return  that  the  prosecutor 
had  not  been  injuriously  affected  and  was  not  entitled  to 
compensation,  the  return  was  held  good  {c).  A  bond  condi- 
tioned for  payment  "  at  any  time  hereafter,"  is  not  a  proper 
bond  within  the  Act(/).  Where  the  company  has  not 
entered  and  proceed  to  summon  a  jury  under  s.  38  {g), 
giving  the  requisite  notice  and  stating  the  sum  they  are 
willing  to  give  for  the  interest  in  the  lands  sought  to  be 
purchased,  the  landowner  is  entitled  at  any  time  before 
the  verdict  of  the  jury  to  accept  the  sum  offered  (h). 

In  the  case  of  a  railway  company  entering  upon  land  imder 

(c)  As  to  which,  see  next  para-  JFallrr,  1900,  A.  C.  109;  69  L.  J. 
graph.  Q.  B.  367  ;  and  see  1903,  A.  C.  280  ; 

(d)  See  Doe  v.  X.  S.  E.  Co.,  (ISol)       72  L.  J.  K.  B.  578. 

16  Q.  B.  526;  20  L.  J.  Q.  B.  249  ;  (/)   Cotter  v.  Mefr.  R.  Co.,  (1864) 

Barker  v.   N.    S.   R.    Co.,    (1848)    2  12  W.  E,.  1021  ;  and  see  Jepson  on 

De  G.  &  S.  55  ;  as  to  the  basis  of  L.  C.  Acts,  2nd  ed.  264,  265. 

assessment    of     compensation,     see  [g)  See  notes  to    the    section    in 

Jepson    on    L.    C.    Acts,    2nd    ed.,  Jcpson's  L.  C.  Acts,  2nd  ed.  ;  Las- 

p.   10 ;    and  Jervis  v.  Keiccastle,   ^-c.  celles  v.  Swansea  School  Board,  1900, 

Water  Co.,  1897,  13  T.  L.  R.  312.  69  L.  J.  Q.  B.  24. 

(e)  Reg.  v.  Cambrian  R.  Co.,  (1869)  (A)  R.  v.  mgh  Bailiff  of  West- 
L.  R.  4  Q.  B.  320  ;  38  L.  J.  Q.  B,  minster,  1903,  2  K.  B.  189  ;  72  L.  J. 
198  ;  and  see  L.  ^  N.  W.  R.  Co.  v.  K.  B.  600. 
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Chap.  XVI.    g,  85,  the  surveyor  must  now  be  appointed  by  tbe  Board  of 

Sect.  7.  .  ,     .  .         . 

Trade  and  not  by  two  justices,  and  the  company  are  to  give 

not  less  than  seven  days'  notice  of  their  intention  to  apply  to 
the  Board  for  his  appointment ;  the  valuation  is  to  include 
compensation  for  all  damage,  so  far  as  it  can  be  estimated,  to 
be  sustained  by  the  exercise  of  the  statutory  powers  ;  and  the 
sureties  to  the  bond  are  to  be  approved  by  the  Board  of 
Trade,  after  hearing  the  parties,  instead  of  by  two  justices  (/). 


Mandamus  to 
complete  line 
and  make 
necessary 
purchases. 


Actions  of 
mandamus. 


And  even  where  there  has  been  neither  notice  given  nor 
entry  made,  the  Court,  in  cases  where  the  duty  of  construct- 
ing the  line  is  imposed  upon  the  company,  will,  upon  the 
application  of  a  landowner  over  w4iose  land  the  line  is  to  be 
made  {k),  though  he  is  a  shareholder  (/),  compel  the  company 
to  proceed  to  complete  theii*  railway,  and  to  purchase  the 
necessary  land  for  the  purpose  (w)  :  and  the  near  expiration 
of  the  time  limited  for  the  compulsory  purchase  of  land,  is  no 
answer  to  the  application,  unless  it  is  shown  that  there  is  not 
time  to  take  the  necessary  steps  to  entitle  the  company  to  the 
requisite  land  {n)  :  nor  is  it  sufficient  to  show  that  the  com- 
pany have  no  funds  in  hand(o).  But  the  application  will 
be  refused  if  the  company  show  their  actual  inability  to  con- 
struct the  line  ( p)  ;  and  will  only  be  granted  where  there  are 
words  in  the  special  Act  which  make  it  imperative  on  the 
company  to  make  or  maintain,  not  where  the  words  are 
merely  enabling,  e.g.,  "it  shall  be  lawful,  &c."  ((/).  And  the 
Court  will  not  thus  interfere  against  commissioners  under  a 
public  Act  (r). 

The  practice  relating  to  actions  of  mandamus  is  governed 
by  Order  53  of  the  R.  S.  C.  1883,  while  the  practice  as  to  the 


(i)  Railway  Companies  Act,  18G7, 
B.  36 ;  Field  v.  Carnarvon  It.  Co., 
(1867)  5  Eq.  190;  37  L.  J.  Ch.  176. 

{k)  E.  V.  York  JR.  Co.,  (1851)  20 
L.  J.  Q.  B.  603. 

(0  iJ.  V.  Ambergate  R.  Co.,  (1851) 
15  Jur.  993. 

(»«)  M.  V.  York  Jt.  Co.,  sup. 

(«)  lb. 


20  L.  J.  Q.  B.  507,  n, 

(p)  E.  V.  G.  W.  R.  Co.,  (1853)  1 
E.  &B.  774,874. 

{q)  York  and  JST.  M.  R.  Co.  v.  Reg., 
(1853)  1  E.  &  B.  858  ;  R.  v. 
G.  TF.  R.  Co.,  (1893)  G2  L.  J.  Ch. 
573. 

(r)  R.  V.  Commrs.  of  Woods  and 
Forests,    (1850)    15    Q.    B.    7G1  ;    19 


(o)  R.  V.  L.  and  Y.  R.  Co.,  (1851)       L.  J.  Q.  B.  497. 
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prerogative  writ  of   mandamus  is  regulated  by  the  Crown    Chap.  xvi. 

.                                .       p            -,                  Sect.  7. 
Office   Eules,    1886  (s).      A  prerogative  writ  of  mandamus  

can  only  be  obtained  in  the  King's  Bench  Division  ;  and 
the  Judicature  Acts  do  not  seem  to  have  enlarged  the 
jurisdiction  of  the  Chancery  Division,  so  as  to  enable  it  to 
usurp  the  jurisdiction  of  the  old  Courts  of  Law  to  compel 
a  public  body  to  do  its  duty  [f) ;  although  it  has  ample  juris- 
diction, as  has  every  Division  of  the  High  Court,  to  grant  a 
mandatory  injunction  {ii) . 

(s)  Rules  60  et  seq. ;  see  notes  in  An.  Pr.  to  R.  S.  C,  Ord.  LIII. 
{t)  Glossop  V.  HestoH  Local  Board,  (1879)  12  Ch.  D.  102,  115. 
(h)  lb.  122. 
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Specific  per- 
formance, the 
primary 
remedy  in 
Equity. 


Damages 
under  the 
Judicature 
Act,  1873. 


CHAPTER  XVII. 

SPECIFIC  PERFORMANCE. 

(1.)   The  Jurisdiction  Generally. 

The  primary  (and,  until  recently,  probably  the  only)  relief 
to  be  obtained  in  Equity  for  the  non-performance  of  the 
contract,  is  a  decree  for  specific  performance.  The  question 
whether  the  Court  had  or  had  not  under  its  general  juris- 
diction power  to  award  compensation  for  non-performance,  in 
the  event  of  the  primary  relief  failing,  is  now  one  of  no 
practical  importance ;  as  in  the  year  1858  Lord  Cairns' 
Act  {a)  conferred  upon  it  an  express  power  of  awarding 
damages  in  cases  where  it  had  jurisdiction  to  entertain  a 
suit  for  specific  performance.  In  addition  to  this,  the  Court 
now  has  power  under  the  Judicature  Act,  1873,  s.  24  (7),  to 
award  damages  even  where  there  is  no  case  for  specific  per- 
formance [b). 


1883 


Damages  Lord  Cairns'  Act  has  been  repealed  by  the  Statute  Law 

Cairns'  Act      Revision  Act,  1883,  but  the  effect  of  the  latter  Act  is  to 
and  the  preserve,  if  not  to  enlarge,  the  jurisdiction  which  the  former 

Revision  Act,  one  conferred  [c)  ;  and,  accordingly,  now,  whenever  the  Court 
has  jurisdiction  to  entertain  a  suit  for  specific  performance, 
it  may,  in  its  discretion,  award  damages  to  the  party  injured, 
either  in  addition  to,  or  substitution  for,  the  primary  relief ; 
such  damages  to  be  assessed  as  the  Court  shall  direct.  It 
need  liardly  be  added  tliat  the  jurisdiction  conferred  by  Lord 
Cairns'  Act  and  the  repealing  Act  relates  to  the  remedy 
only,  and  creates  no  new  right  to  damages,  where  none  were 


[a)  21  &  22  Vict.  c.  27. 

[b)  Elmore  v.  Pirric,  (1887)  57  L.  T.  333. 
(r)  Smjcm  v.  CoUijn-,  (1884)  28  Ch.  D.  103  : 


54  L.  J.  Ch.  1. 
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formerly  recoverable  ((/).     It  must  also  be  remembered  tbat  Chap  xyil. 

an  alternative  claim  for  damages  under  tliese  Acts,  merely 

as  a  substitute  for  specific  performance,  cannot  succeed,  if  the 
plaintiff  has  himself  made  the  performance  of  the  contract 
impossible ;  and  in  order  to  obtain  damages  for  the  breach  in 
such  a  case,  the  plaintiff  should  at  once,  on  the  defendant's 
becoming  incapable  of  performing  his  part,  amend  his  claim 
to  that  effect  (e). 

The  statutory  remedy  provided  by  Lord  Caii-ns'  and  its  only  awarded 

when  a  suit 

repealing  Act  by  way  of  damages  is  merely  subsidiary  to  the  for  specific 
primary  equitable  relief  (/)  of  specific  performance,  which,  ^o'uld'lie?^^ 
since  the  Judicature  Acts,  every  Division  of  the  High  Coui't 
has  possessed. 

The  principle  by  which  Courts  of  Equity  have  been  guided  Principle  on 

,  .  •  n  p  p  I       i   £  ^  which  specific 

m  decreeing  specific  performance  of  a  contract  lor  purchase  performance 
is,  that  damages  at  Law  may  not,  in  the  particular  case,  <iecreed. 
afCord  a  complete  remedy  (g)  :  they  will,  therefore,  decline  to 
interfere  if  the  subject-matter  of  the  contract  be  such  that 
both  vendor  and  purchaser  would  be  reimbursed  by  damages ; 
as  on  an  ordinary  (//)  agreement  for  the  sale  of  stock  (/).  In 
the  case  of  land,  the  purchaser's  right  to  sue  can  seldom  if 
ever  be  questioned  upon  this  ground ;  for  the  land  may,  to 
him,  have  "  a  peculiar  and  special  value  "  (/.•). 

The  fact  of  the  land,  the  subject-matter  of  the  contract.  Where  the 
being  out  of  the  jurisdiction,  is  no  bar  to  the  action,  if  the  the  jurisdic- 
parties  are  subject  to  the  jurisdiction  of  the  Com^t  (/).     But  *^°^' 

(d)  Roch  Forthnd  Co.  v.  Wilson,  S.  &  S.  590  ;  2  L.  J.  (0.  S.)  Ch.  125  ; 
(1883)  52  L.  J.  Ch.  214.  Fooley  v,  Budd,  (1851)  14  Beav.  34. 

(e)  Hipgrme  v.  Case,  (1885)  28  Ch.  (i)  Cud  v.  Hutter,  (1719)  1  P.  W. 
D.  356  ;  54  L.  J.  Ch.  399  ;  NiclwJson  570  ;  2  Wh.  &  T.  L.  C.  7th  ed.  416  ; 
V.  Brou-n,  (1897)  W.  N.  p.  52.  Nuthrown  v.  Thornton,  (1804)  lOVes. 

(/)  Lavery  v.  Furssell,   (1888)   39  159,  161. 

Ch.  D.  508  ;  57  L.  J.  Ch.  570.  (k)  Adderley  v.  Dixon,  (1824)  1  S.  & 

{g)  See  Adderley  v.  Lixon,   (1824)  S.  610. 

1  S.  &  S.  at  p.  610  ;  Paris  Chocolate  [l)  Penn  v.  Lord  Baltimore,  (1750) 

Co.   V.    Crystal  Falace  Co.,   (1855)    3  1  Ves.  sen.  445  ;   1  Wh.  &  T.  L.  C. 

Sm.  &  G.  119.  7th  ed.  755  ;  Jackson  v.  Petrie,  (1804) 

(A)  Boloret  v.  Rothschild,  (1824)  1  10  Ves.   164  ;  Cood  v.  C,  (1863)  33 
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Chap.  XVII.   tliis  must  be  taken  subject  to  tliis  qualification,  that  the  Court 

!i:_J will  not  decide  questions  relating  to  the  title  to  immoveable 

property  situated  abroad  (ni). 

Vendor  may  A  vcudor  has  a  mere  pecuniary  demand  against  his 
for  the^u"'-^^  purchaser  who  refuses  to  complete,  which  may  be  enforced 
chase-money,  -^j  ^.^  action  at  Law.  If  the  conveyance  has  been  executed, 
he  may  in  such  an  action  recover  the  purchase-money  ;  if 
no  conveyance  has  been  executed,  he  has  the  land,  and  may 
recover  the  difference  between  the  price  agreed  upon  and  the 
estimated  price  on  a  resale ;  and,  in  either  case,  any  special 
damage  which  he  may  have  sustained  by  reason  of  the 
breach.  His  case,  therefore,  is  not  one  in  which  the  relief 
at  Law  is  inadequate  ;  but,  upon  the  principle  of  affording 
mutual  remedies.  Equity  has  nevertheless  entertained  a 
vendor's  bill  {n)  in  every  case  where  the  pm-chaser  might 
sue  for  specific  performance  of  the  contract ;  and  it  makes  no 
difference  whether  the  consideration  be  a  life  annuity,  or  a 
gross  sum  (o)  ;  and,  although  the  consideration  be  paid,  the 
right  of  the  vendor  to  be  relieved  from  liabilities  attaching  to 
the  ownership  of  the  land  will  sustain  the  suit  {p). 

Purchase  by         Upon  a  purchase  by  a  railway  company,  it  is  no  defence 
railway  com-    ^^  ^^^  landowner's  suit,  that  the  price  of  the  land,  and  the 
compensation  for  damage  consequential  on  its  purchase,  are 
by  the  agreement  amalgamated  in  a  single  sum  (q) . 

Beav.  314  ;  Slack  Point  Syndicate  \ .  Gibson,  (1864)  33  Beav.  557. 

Eastern    Concessions,    Ld.,    (1898)    79  (o)   CUford  v.  Turrell,  (1841)   1  Y. 

L.  T.  Go8  ;   Fry,  4th  ed.  51  ct  scq.  &  C.  C.  C.   138  ;    aff.  (1845)  9  Jur. 

As   to  enforcing-  claim  against   the  633.     As  to  the  small  amount  of  the 

proceeds  of  sale  of  land  out  of  the  purchase -money  being  no  bar  to  the 

jurisdiction,  see  J/'ffto-Ao^w  V.  <SV««s-  jurisdiction,    see  Bennett    v.    Smith, 

fold,    (1851)   9   Ha.   234;    (1852)    10  (1852)  16  Jur.  421. 

Ha.  254;  see  also,  as  to  foreclosure  {p)  See  Shaw  v.  Fisher,  (1855)   5 

of  a  mortgage  of  land  in  an  English  D.  M.  &  G.  596  ;   Chcale  v.  Kenward, 

colony,    Toiler  v.    Carteret,   (1705)    2  (1858)  3  D.  &  J.  27;    Wynne  \.  Price, 

Vern.  494  ;   Paget  v,  Ede,  (1874)   18  (1849)  3  De  G.  &  S.  310;  see  Humble 

Eq.  118  ;  43  L.  J.  Ch.  671.  v.  Langston,  (1841)  7  M.  &  W.  617  ; 

(»/)  Graham  v.  Massey,   (1883)   23  7/ 7/Wy>- v.i?«>7/c«,  (1856)  18C.  B.845. 

Ch.  D.  743  ;  52  L.  J.  Ch.  750.  (7)  Webb  x.  Direct  London  and Ports- 

(w)   Withy  y.  Cottle,  (1823)  1  S.  &  mouth  R.  Co.,  (1851)  9  Ha.  129,  139; 

S.  174;   ItcgcnVs   Canal  Co.  v.  Ware,  rev.  on  the  general  question,  (1852) 

(1857)    23    Beav.    576  ;    Cogvd    v.  1  D.  M.  &  G.  521. 
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In  some  of  the  earlier  cases  specific  performance  of  con-   ^^gP;^^-^^- 
tracts  to  build  and  execute  works  was  decreed  in  Equity,  ^^^^^^.^^^^ 
where  it  would  not  have  been  in  later  times  (r)  ;  and  there  is  contracts, 
now  no  longer  any  doubt  that,  as  a  general  rule,  the  Court  and  excep- 
will  not  at  the  present  time  enforce  specific  performance  of  *^°° ' 
them(r).     An  exception,  however,  from  this  rule  has  been 
recognised,  and  it  has  for  some  time  been  held  that,  in  order 
to  bring   himself   within   that   exception,    a   plaintiff  must 
establish  thi-ee   things  (s)  :— The  first  is,  that  the  building 
work,  of  which  he  seeks  to  enforce  the  performance,  is  defined 
by  the  contract ;  that  is  to  say,  that  the  particulars  of  the 
work   are   so  far  definitely  ascertained  that  the  Court  can 
sufficiently  see  what  is  the  exact  nature  of  the  work  of  which 
it  is  asked  to  order  the  performance  («).     The  second  is,  that 
the  plaintiff  has  a  substantial  interest  in  having  the  contract 
performed,  which  is  of  such  a  nature  that  he  cannot  adequately 
be  compensated  for  breach  of  it  by  damages  (s) .     The  third 
is,  that  the  defendant  has  by  the  contract  obtained  possession 
of  land  on  which  the  work  is  contracted  to  be  done  {t). 

Where  the  agreement  was  to  grant  a  lease,  so  soon  instances, 
as  the  lessee  should  have  built  a  house  of  a  specified  value 
"according  to  a  plan  to  be  submitted  to  and  approved  by 
the  lessor,"  which  the  lessee  agreed  to  do,  and  to  take  the 
lease,  specific  performance,  at  the  suit  of  the  lessor,  was 
refused  (n).  In  a  later  case,  where  there  was  an  agreement 
for  a  lease,  with  a  stipulation  that  the  lessor  should  put  the 
house  "  in  substantial  and  decorative  repair,"  the  Court 
decreed  specific  performance  at  the  suit  of  the  lessee,  with  an 
inquiry  whether  the  repairs  had  been  properly  executed; 
and  if  not,  then  an  inquiiy  as  to  damages  {x).  Here,  how- 
ever, it  must  be  noticed,  that  the  Court  did  not  affect  to 

(r)  Fry,  4th  ed.  41.  (1842)  2  Y.  &  C.  C.  C.  48  ;  12  L.  J. 

(.s)  Wolverhampton  Corp.  X.  Emmons,  Ch.  65. 

1901,    1    K.  B.  515,   524,   525  ;    70  ^^^^  j^^^^^   ^_    jjr,j,,,,,t^    (1858)    25 

L.  J.  K.  B.  429 ;    Oxford  Corp.  t.  ^^^^^  g^g  .  ^^^^..^  ^_  j^^j.^^^^  ^1860^ 

Crow,  1893,  3  Ch.  535.  ^  j   ^  -^    g^g 

{t)  Wolverhampton  Corp.  v.  Emmons, 

s>'p.;  Pricey.  Corp.  of  Fenzance,{l8io)  W  Samuda   v.   Lawford,    (1862)  4 

4  Ha.  506  ;    Storer  v.  G.  W.  R.  Co.,  Gif.  42. 
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Chap.  XVII.    enforce  the  agreement  to  repair.     Tlius,  too,  wliere  A.  agreed 

— —   to  sell  a  piece  of  land  to  B.,  and  A.  was  to  make  a  new  road 

of  which  B.  was  to  have  the  user,  and  B.  was  to  expend 
£3,000  in  building  a  house  upon  the  land,  it  was  held  that 
there  was  nothing  in  the  nature  of  the  contract  to  prevent  its 
being  specifically  enforced  (y).  So,  where  a  railway  company 
agreed  with  a  landowner,  tlirough  whose  estate  their  line 
would  pass,  to  construct  and  maintain  a  siding,  with  all 
necessary  approaches  for  public  use,  the  Court  decreed  specific 
performance  of  the  contract,  so  far  as  it  related  to  the  con- 
struction of  the  siding ;  and  a  stipulation  in  the  agreement 
as  to  the  proper  maintenance  of  the  work  when  constructed 
was  held  to  be  no  reason  for  withholding  relief  (s).  So, 
where  a  railway  company  in  purchasing  land  agreed  with 
the  vendor  that  a  portion  of  it  should  be  "  for  ever  thereafter 
used  and  employed  as  and  for  a  first-class  station  or  place  for 
the  purpose  of  taking  up  and  setting  down  passengers,"  the 
vendor  was  held  entitled  to  a  decree  ordering  the  company  to 
supply  the  necessary  accommodation  for  a  first-class  station 
(to  be  ascertained  at  Chambers)  (a).  So,  too,  in  a  suit  for 
specific  performance,  a  railway  company  was  compelled  to 
construct  a  drain  under  their  line  for  the  convenience  of  an 
adjoining  proprietor  [b).  And  a  purchaser  of  land  from  a 
municipal  authority  has  been  ordered  to  erect  houses  in 
pursuance  of  the  contract  on  the  purchased  land,  in  accord- 
ance with  plans  already  approved  by  the  authority  (c). 


Contract  for 
sale  of  good- 
will not  en- 


So,  too,  partly  on  the  ground  of  the  incapacity  of  the  Court 
to  execute   the  contract,  and  partly  in  consequence  of   the 


(y)  Jl'dls  V.  Maxwell,  (1863)  32 
Beav.  408 ;  aff.  (1863)  9  Jur.  N.  S. 
1021 ;  and  see  C'uhitt  v.  Smith,  (1864) 
10  Jur.  N.  S.  1123  ;  Hepburn  v. 
Leather,  (1884)  50  L.  T.  660. 

(z)  Moi<elcy  v.  Virf/in,  (1796)  3  Ves. 
184  ;  L'jlton  v.  G.  X.  JR.  Co.,  (1856) 
2  K.  &  J.  394  ;  see,  too,  Sntidcrsonv. 
Cockermouth  JR.  Co.,  (1849)  11  Beav. 
497;  Greene  v.  ired  C/icshire  li.  Co., 
(1871)  13  Eq.  44  ;  41  L.  J.  Ch.  17  ; 
Firth  V.  M.  E.  Co.,  (1875)  20  Eq. 
100;  44  L.  J.  Ch.  313;  Fortesaw  v. 


Lostivithicl,  ijr.  R.  Co.  (which  see  for 
the  form  of  judgment),  1894,  3  Ch. 
621,  640;  64  L.  J.  Ch.  37. 

{(i)  Hood  V.  N.  E.  H.  Co.,  (1870)  5 
Ch.  525  ;  and  sec  Burnett  v.  G.  JV.  of 
Scotland  R.  Co.,  (1885)  10  A.  C.  147  ; 
54  L.  J.  Q.  B.  531. 

{!,)  Foucll  V.  South  Wales  11.  Co., 
(1855)  1  Jur.  N.  S.  773. 

{(•)  Wolverhampton  Corp.  v.  Fmniotm, 
1901,  1  K.  B.  515;  70  L.  J.  K.  B. 
429. 
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uncertainty  of  the   subject-matter,  specific  performance   of   ^^gP;^^^"' 
an  agreement  for  the  sale  of  the  good- will  of  a  business  is  ^^^^^^  exce  t 
refused  (d) ;  except  in  cases  where  the  good- will  is  sold  in  in  what  cases, 
connection  with  the  property  to  which  it  is  attached  (e). 

The  Court  will  enforce  a  contract  to  let  from  year  to  Contract  for 

•^^    ■>      I      I  .a  yearly- 

year  (./'),  as  also  an  agreement  for  a  still  shorter  tenancy  m  tenancy 

a  proper  case  (g),  but  it  will  not,  except  under  very  special 

circumstances,  enforce  an  agreement  for  a  lease,  when  the 

term  has  expired  by  effluxion  of  time  {/i) . 

It  is  now,  as  we  have  seen  (/) ,  well  settled  that  where  land  Specific  per- 

,     .  ,  .   .  f orraance  by 

IS  taken  by  a  company  under  theu*  compulsory  provisions,  and  against  a 
mere  service  of  notice  to  treat,  though  it  entitles  the  land-  ^^^^^y  '^o^" 
owner  to  proceed  by  mandamus,  does  not  of  itself  constitute 
an  agreement  which  can  be  specifically  enforced  in  Equity. 
But  where  the  contract  is  completed  by  the  ascertainment  of 
the  purchase-money,  whether  by  means  of  the  machinery  of 
the  L,  0.  C.  Act  (A-),  or  otherwise  (/),  the  Court  will  exercise 
its  jurisdiction  and  decree  specific  performance  at  the  suit  of 
either  party  ;  and  the  fact  that  there  is  an  alternative  remedy 
by  way  of  mandamus  is,  it  is  conceived,  no  bar  to  the  remedy 
by  way  of  specific  performance.  But,  in  one  case,  where  the 
company  might  have  obtained  the  same  advantage  by  pro- 
ceeding under  their  Act,  they  were  not,  even  though 
successful,  allowed  their  costs  of  a  suit  for  specific  perform- 
ance (m) .  Where  a  railway  company  takes  land  by  private 
contract,  the  jurisdiction  of  the  Court  to  enforce  particular 

(d)  See  lia.vler  v.  Comlli/,  (1820)  1  (i)  See  sitp.,  pp.  277,  1020  d  seq. 

J.  &  W.  576  ;   Cosla/ce  v.   Till,  (1826)  {k)  Mason  v.  Stokes  Bay  Co.,  (1862) 

1  Rus.  376.  11  "W.  R.  80  ;  Harding  v.  Metrop.  R. 

(c)  See  Darbei/  v.  jrhikdrr,  (1857)  f''^-.  (1872)  7  Ch.  154  ;  41  L.  J.  Ch. 

4  Dr   134    140  ""1 '  -^^'"*^*  "^*   TJ^orccsfer  Improvement 

'                          lom     1    nv,  C'ommrs.,  (1855)  1  Jur.  N.  S.  973. 

(/)  Lever  v.  Kojier,   1901,  1  Ch.  '^         '.„„.,„,,„   ^    ,   c, 


543  ;  70  L.  J.  Ch.  395. 


(l)  Inge  v.  Birmingham  ami  S.  V. 

R.  Co.,   (1853)  3  D.   ]M.   &  G.   658  ; 

((?)  Lever    v.     Eoffler,     sup.  ;    Be       Regent's  Canal  Co.  v.  Ware,  (1857)  23 

Brassac\.  Martijn,  (1863)   11  W.  R.       Beav.  575;    Watts  v.    Watts,  (1873) 

1020.  17  Eq.  217  ;  43  L.  J.  Ch.  77. 

(/i)    Walters   v.   Northern    Coal  M.  {in)  Regent's   Canal    Co.   v.    Ware, 

Co.,  (1855)  5  D.  M.  &  G.  629.  sup. 
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Chap.  XVII,    stipulations  as  to  easements,  &c.,  is  not  ousted  by  tlie  pro- 
'— —  visions  of  the  Eailway  Acts  («)• 

Formerly  Formerly,  if    a  plaintiff   proceeded  both  at  Law  and  in 

SoTproceeTat  Equity  in  respect  of  the  same  subject-matter,  he  might, 
andln y^Siitv'  ^J  Order  of  course,  be  compelled  to  elect  between  his  action 
and  suit  (o)  ;  but  now,  when  Law  and  Equity  are  concur- 
rently administered  in  every  Court,  a  plaintiff  may  at  the 
same  time  obtain  both  legal  and  equitable  relief  in  respect  of 
the  same  subject-matter. 

Specific  per-         And  although  the  agreement  may  in  itself  vest  in  the  pur- 
^J^'n  decreed,  chaser  the  interest  contracted  for,  e.g.,  as  amounting  at  Law 
although  con-  ^^  ^  present  demise  or  assignment,  yet,  if  it  appear  on  its 
vest  estate  in    face  that  it   is  the  intention  of    the  parties   that  a  further 
instrument  should  be  executed,  the  Court  will  decree  specific 
performance  of  the  agreement  in  that  particular  (p).     And 
the  Court  will  decree  specific  performance  of  a  special  stipula- 
tion in  the  agreement,  e.g.,  that  the  vendor  shall  give  a  bond 
against  carrying  on  a  specified  trade  within  certain  limits  (q)  : 
that  is,  if  the  agreement  be  one  which  has  been  performed,  or 
can  be  enforced,  in  all  its  other  material  terms  (r) . 


The  relief  is 

purely 

discretionary. 


Lastly,  we  may  remark  that  the  granting  or  withholding 
of  relief  in  suits  for  specific  performance  is  always  a  matter  of 
discretion  with  the  Court  (s), — a  discretion,  however,  which  is  to 
be  exercised,  not  arbitrarily,  but  accordiug  to  fixed  and  settled 
rules ;  and  to  be  regidated  upon  grounds  which  will  make  it 
judicial  {t). 


(/()  Sanderson  v.  Coclccniiouth  E.  Co., 
(1850)  2  H.  &  Tw.  327  ;  Li/tton  v.  G. 
N.  R.  Co.,  (1856)  2  K.  &  J.  394. 

(o)  Royh  V.  Wynne,  (1841)  Cr.  k 
P.  252  ;  Anon.,  (1852)  20  L.  T. 
(0.  S.)  60. 

(jy)  Fcnner  v.  Hepburn,  (1843)  2 
Y.  &  C.  C.  C.  159. 

{q)  Avrri/Y.  Lanffford,  {1^54)  Kay, 
663  ;  and  see  sup.  p.  1027. 

(>•)  South  Wales  E.  Co.  v.  Wt/thes, 


(1854)  5  D.  M.  &  G.  880  ;  miard  v. 
Clayton,  (1855)  1  K.  &  J.  462. 

(.s)  Cox  V.  Middleton,  (1854)  2  Dr. 
209  ;  23  L.  J.  Ch.  618  ;  Pyrke  v. 
Waddingham,  (1852)  10  Ha.  1  ; 
V'atson  V.  Marston,  (1853)  4  D.  M.  & 
G.  230;  Bennett  V.  Smith,  (1852)  16 
Jur.  421. 

{t)  White  V.  Damon,  (1802)  7  Ves. 
30,  35;  Haywotd  v.  Cope,  (1857)  25 
Beav.  140,  151  ;  27  L.  J.  Ch.  468. 
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(2.)  By  u-hom  specific  jjerformance  may  he  enforced.  Chap.  XVII. 

Equity  will  enforce  specific  performance  of  the  contract  for  -^^^^^^^  ^ 
sale  at  the  suit  of  the  purchaser  himself,  or  of  his  representa-  Equity  at 
tives  in  interest, — such  interest,  it  must  be  remembered,  bemg  chaser,  or 
the  right  to  take  the  estate  on  payment  of  the  purchase-  geSves; 
money; — e.g.,  his  alienees  by  act  inter  vivos  {n),  including  a 
mortgagee  (x),  or  trustee  in  bankruptcy  (?/),  or  committee  in 
lunacy  (;:),  or,  in  case  of  his  death,  by  his  personal  repre- 
sentatives. 

So,  the  contract  for  piu'chase  may  be  enforced  at  the  suit  of  or  jf  jendor 
the  vendor  himself,  or  his  representatives  in  interest ; — such  sentatives. 
interest,  it  must  be  remembered,  being  the  right  to  receive 
the  purchase-money  on  a  conveyance  being  given  of  the 
estate; — e.g.,  his  alienees  by  act  infer  vivos,  or  trustee  in 
bankruptcy  («),  or  committee  in  lunacy  (5),  or  (in  the  case  of 
death)  by  his  executors  or  administrators  (c)  :  so,  if  the  con- 
tract have  been  entered  into  by  a  tenant  for  life,  in  due  (r/) 
exercise  of  a  power,  specific  performance  will  be  decreed  at 
the  suit  of  a  remainderman  {e) . 

Under  the  Settled  Land  Act,  1882,  s.  31,  a  tenant  for  life  Contracts 

,  under  the 

has  power  to  contract  to  sell,  exchange,  partition,  or  charge  Settled  Land 
the  settled  land ;  and  every  such  contract  is  binding  on  and  ^^^^' 
enures  for  the  benefit  of  the  settled  land,  and  is  enforceable 
against  and  by  every  successor  in  title  for  the  time  being  of 
the  tenant  for  life,  and  may  be  carried  into  effect  by  such 
successor  ;  but  so  that  it  may  be  varied  or  rescinded  by  any 
such  successor,  in  the  like  case  and  manner,  if  any,  as  if  it 

[u)  Ncllhorpe  v.  Eolgate,   (1841)   1  {a)  See   Bkcy.   Act,    1883,   s.   55; 

Col.  at  p.  218.  Bkcy.  Act,  1890,  s.  13. 

{x)  Browner.  London  Necropolis  Co.,  (*)  ^ee  sup.  n.  {z). 

(1857)  6  W  R    188  (*")  I^^^erts  v.  Ifarchant,   (1843)    1 

Ph.  370;  13  L.J.  N.  S.  Ch.  56. 

(y)  Bkcy.    Act,    1883,    s.    44   (i)  ;  ^^^  g^^.  ^^^  otherwise  :  Eicketts  v. 

and  see  as  to  disclaimer  by  trustee,  ^^^^^  ^^g^-^  ^  jj^  (._  ^  g_  335.  ^^^ 

8.  55 ;  and  inf.  p.  1034.  ^^^  ^^,,  j^-^j^^  ^,^_  ^^  j.^„,,^^  ^1887)  35 

[z)  See  Lunacy  Act,  1890,  s.    133       Ch.  D.  519. 
ef  seq.  ;  Re  Parjani,  1892,  1  Ch.  236,  [e)  Ingle  v.  Vaitghan  Jenkins,  1900, 

238.  2  Ch.  368  ;  69  L.  J.  Ch.  618. 
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Chap.  XVII. 
Sect.  2. 


Contracts  by 
Commis- 
sioners of 
Woods  and 
Forests. 


had  been  made  by  himself.  The  right  or  liability,  therefore, 
seems  to  be  attached  to  the  estate  itself,  thus  making  it  un- 
necessary, in  an  action  for  the  specific  performance  of  the 
contract  of  a  deceased  tenant  for  life,  to  bring  any  other 
person  before  the  Court  than  his  successor  for  the  time  being 
having  power  to  convey  the  estate  (,/'). 

It  has  been  held  that  the  Commissioners  of  Woods  and 
Forests  are  neither  entitled  to  sue  nor  liable  to  be  sued  for 
the  specific  performance  of  contracts  entered  into  with  or  by 
them,  on  the  ground  that  they  have  merely  a  statutory  joower 
to  enter  into  contracts,  but  no  estate  {g). 


Section  3.  ('^•)  -Against  whom  sjiecific  performance  may  he  enforced. 

Specific  per-  Equity  will  enforce  specific  performance  of  the  contract  for 

ao-ainst  BVile,  against  the  vendor  himself,  and  also  (on  the  footing  not 

vendor,  and  q£   contract   but   of  trustcesliip)    ao^ainst,   first,   all   persons 

parties  claim-  i  /       o  j   •'         ?  r 

ing  under  him  claiming  Under  him  by  a  title  arising  subsequently  to  the 
quent  to  the  Contract,  except  purchasers  for  valuable  consideration  who 
have  paid  their  money  and  taken  a  conveyance  without  notice 
of  the  original  contract :  e.g.,  his  trustee  in  bankruptcy  (//),  or 
committee  in  lunacy  («),  or  voluntary  alienees  (A-),  or  judg- 
ment creditors  (/),  or  the  aftertaken  mfe  or  husband  of  the 
vendor  [m),  or  the  vendor's  alienees  for  value  (if  they  pur- 
chased with  notice  of  the  prior  contract  {n),  or  have  not  taken 
a  conveyance),  or  (in  case  of  his  death)  against  his  personal 


(/)  Inglev.  Vauffhan  Jenkins, 1900, 
2  Ch.  368  ;  69  L.  J.  Ch.  618. 

(gi)  Kiirse  v.  Zoi'd  Seymour,  (1851) 
13  Beav.  254. 

{h)  Tearce  v.  Bastalle's  Trmtcc  in 
Skcy.,  1901,  2  Ch.  122;  70  L.  J. 
Ch.  446. 

(i)  LunacyAct,  1890,  s.  133  rifsr^'.; 
Jie  Pagani,  1892,  1  Ch.  236. 

[k)  See  Hinton  v.  //.,  (1708)  2  Ves. 
sen.  631,  633. 

(0  Brunton  v.  Neale,  (1845)  14  L.  J. 
Ch.  8. 

(w)  See  2  Ves.  sen.  633. 

(w)  Daniels  v.  Davison,   (1809)    10 


Ves.  249  ;  (1810)  17  Ves.  433  ;  Light- 
foot  V.  Heron,  (1839)  3  T.  &  C.  586  ; 
Cutis  V.  Tlwdey,  (1844)  1  Col.  223  ; 
Fetvsfer  v.  Turner,  (1841)  6  Jur.  144  ; 
11  L.  J.  N.  S.  Ch.  101;  Totter  v. 
Sanders,  (1840)  6  Ha.  1  ;  Ilerscg  v. 
Giblett,  (1854)  18  Beav.  174  ;  23  L.J. 
Ch.  818  ;  Shaw  v.  Thackrag,  (1853)  1 
Sm.  &  G.  537 ;  Barnes  v.  Wood, 
(1869)  8  Eq.  424  ;  38  L.  J.  Ch.  683  ; 
Bp.  of  Winchester  v.  Mid-Hants  R. 
Co.,  (1807)  5  Eq.  17;  37  L.  J.  Ch. 
04,  ■where  specific  performance  of  a 
contract  with  a  railway  company  -was 
enforced  against  another  company, 
■who  had  leased  the  line. 
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representatives.     So,  specific  performance  will  be   enforced  "-'^I^^^J"'"^" 

against  a  railway  company  which  has  taken  over  the  under-  

taking  of  a  dissolved  railway  company  subject  to  its  obliga- 
tions and  liabilities  (o). 

And,  sccondlij,  Equity  will  enforce  specific  performance  of  Specific 

.  1    •     •  1  J  -ii         1  •  1      performance 

the  contract  agamst  persons  claiming  under  a  title  which,  against 
although  prior  to  the  contract  and  known  to  the  purchaser,  f^^^underr' 
might  have  been  displaced  by  a  conveyance  by  the  vendor ;  JUg'^^P^^j.^*" 
e.q.,  voluntary  alienees  before  the  Yoluntary  Conveyances  which  the 

.  1     T    ,        p       1  1     /  •  n  •      J 1  vendor  might 

Act,  1893  (;;)  ;  wife  entitled  to  freebench  (it,  as  is  the  case  have  displaced 
in  most  manors,  her  title  depends  upon  her  husband  dying  ^^^5°"^^®^' 
seised)  {q)  ;  dowress  who  married  since  the  Dower  Act,  1833, 
came  into  operation ;  vendor  whose  wife,  married  before 
the  Act,  refuses  to  release  her  dower,  where  the  purchaser  is 
willing  to  take  the  estate  with  compensation  (.s)  ;  joint 
tenants  claiming  by  survivorship  {t),  the  contract  for  sale 
operating  as  a  severance  (w)  ;  and  remaindermen,  or  bene- 
ficiaries, in  cases  where  the  vendor  has  contracted  in  due 
exercise  of  a  power  or  pursuant  to  a  trust  (r)  ;  subject,  never- 
theless, to  these  exceptions,  viz.,  that  the  contract  of  a  tenant 
in  tail,  who  dies  before  executing  the  conveyance,  does  not 

(0)   Forlescue  v.  LostwlthicJ,  ^r.  R.  (u)    Broivn    v.    Raindle,    (1796)    3 

Co.,  1894,  3  Ch.  621.  Ves.  257  ;    Freiven  v.  Relfe,  (1787)  2 

{p)   BucMe  V.  Mitchell,   (1811)   18  Br.  C.  C.  at  pp.  220,  224  ;  Kingsford 

Ves.     100  ;     Metcalfe    v.    Pulvevtoft,  v.  Ball,   (1852)   2  Gif.  Apj).   1.     As 

(1813)  1  Ves.  &  B.  180 ;    Wdlats  v.  to   severance   being  effected  by   an 

Bushy,  (1842)  5  Beav.  193  ;    Stacpoole  agreement  to  settle,  see  Caldwell  v. 

V.  S.,  (1843)  4  D.  &  War.  320,  352  ;  Fellowes,  (1870)  9  Eq.  410 ;  39  L.  J. 

Rosher  v.    WiUiams,   (1875)    20   Eq.  Ch.  618  ;  Burnahy  v.  Equitable  Rev. 

210 ;  44  L.  J.  Ch.  419.  Soc,  (1885)  28  Ch.  D.  416  ;  54  L.  J. 

{q)  Hinton  v.  E.,  (1755)  2  Ves.  Ch.  466  (the  case  of  an  infant)  ;  by- 
sen.  631  ;  Brown  v.  Raindle,  (1796)  marriage,  see  Palmer  v.  Rich,  1897, 
3  Ves.  256.  1    Ch.   134;    66  L.  J.  Ch.    69;    Re 

is)    Wihon   V.    Williams,    (1857)    3  Butler's  Trusts,  {n%d,)'i^  C'h.'D.29>%  ; 

Jur.    N.   S.   810  ;    Barnes  v.    Wood,  hi  L.  J.  Ch.  643. 

(1869)  8  Eq.  424  ;   38  L.  J.  Ch.  683;  (x)  Mortlock   v.   Bullcr,    (1804)    10 

Barker  v.  Cox,  (1876)  4  Ch.  D.  464  ;  Ves.  at  p.  315  ;  Lowell  v.  Dew,  (1842) 

46  L.  J.  Ch.  62.  1  Y.  &  C.  C.  C.  345  :  cf.  Gas  light 

{t)  See  Hinton  v.  S.,  (1755)  2  Ves.  Co.  v.  Towse,  (1887)   35  Ch.  D.  519  ; 

sen.  631,  634;    Burnett  v.  Einaston,  56   L.  J.  Ch.   889;    and  see  cases 

(1700)  Pr.  Ch.  120.  cited,  stip.  p.  1029. 
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Chap.  XVII. 
Sect.  3. 


affect  the  interests  of  the  issue  in  tail  or  remaindermen  {//) : 
and  that  the  contract  of  a  trustee  will  not  be  enforced  if  the 
attendant  circumstances  constitute  it  a  breach  of  trust  (~). 
In  one  case,  trustees  of  a  turnpike  road  were  compelled  to 
complete  a  contract  which  they  had  entered  into,  in  forgetful- 
ness  of  a  statutory  right  of  pre-emption  under  the  General 
Turnpike  Act  (a),  though  the  right  was  insisted  on:  but  in 
this  case  the  purchaser  was  willing  to  take  such  estate  as  the 
vendors  could  convey  (b) . 


Vendor's  con- 
tract cannot 
be  enforced 
against  par- 
ties claiming 
under  prior 
absolute  title. 


But  the  vendor's  contract  will,  of  coui'se,  not  be  enforced 
against  persons  claiming  under  a  prior  title  which  he  himself 
could  not  have  displaced  by  a  conveyance;  e.g.,  a  dowress 
under  the  law  prior  to  the  Dower  Act,  1833  (f),  or  a  wife 
seised  of  an  estate  of  inheritance  :  nor  would  the  contract  of 
a  tenant  for  life  be  enforced  against  the  trustees  of  the  rever- 
sion who  are  empowered  but  decline  to  sell  at  his  request  (d)  ; 
but  such  a  contract  may  now  be  enforced  against  the  successor 
under  sect.  31  (2)  of  the  Settled  Land  Act,  1882  [e). 


(y)  Fines  and  Recoveries  Act,  1833, 
8.  47 ;  and  the  same  was  the  rule 
before  the  Act :  Frank  v.  Mainu-arbuj, 
(1839)  2  Beav.  115;  and  see  Sug. 
14th  ed.  467.  The  section  does  not 
exclude  the  ordinary  jurisdiction 
of  the  Court  to  rectify  a  duly 
enrolled  disentailing  deed  on  the 
ground  of  mistake  :  Hall-Bare  v. 
H.-D.,  (1885)  31  Ch.  D.  251  ;  55 
L.  J.  Ch.  154.  The  Court  will  not 
compel  a  woman,  under  a  covenant 
to  settle  after- acquired  property,  to 
settle  an  estate  tail  to  which  she  be- 
comes entitled  in  possession :  Ililhcrs 
V.  Parkinson,  (1883)  25  Ch.  D.  200  ; 
53  L.  J.  Ch.  194.  But  where  a 
tenant  in-tail  in  remainder  sells  a 
base  fee,  and  covenants  for  further 
assurance  with  an  express  mention 
of  a  disentailing  assurance,  he  may 
be  compelled,  on  acquiring  the  estate 
in  possession,  to  execute  a  disentail- 
ing deed  :  Bankes  v.  Small,  (1887)  34 


Ch.  D.  415  ;  (1887)  36  Ch.  D.  716  ; 
66  L.  J.  Ch.  254,  832.  In  Davis  v. 
Tollcmache,  (1856)  2  Jur.  N.  S.  1181, 
Stuart,  V.-C,  refused  to  order  the 
execution  of  a  disentailing  deed  in 
pursuance  of  a  mere  general  covenant 
for  further  assurance  ;  but  see  com- 
ments on  this  case,  Sug.  14th  ed.  468. 

(z)  Mortlock  V.  Puller,  (1804)  10 
Ves.  292;  While  v.  Cuddon,  (1842)  8 
C.  &  F.  766  ;  Shrewsbury  R.  Co.  v. 
L.  i-  X.  W.  It.  Co.,  (1853)  4  D.  M.  & 
G.  115;  0  H.  L.  C.  113;  26  L.J. 
Ch.  482  ;  Maw  y.  Tophnm,  (1854)  19 
Beav.  576. 

[a)  3  Geo.  IV.  c.  126,  s.  67. 

(i)  Barrett  v.  Ring,  (1854)  2  Sm.  & 
G.  43,  sed  quare. 

(r)  See  WiUon  v.  Williams,  (1857) 
3  Jur.  N.  S.  810,  sup.  p.  314. 

(rf)  Thomas  v.  Bering,  (1837)  1  Ke. 
729  ;  6  L.  J.  N.  S.  Ch.  267. 

{r)  See  sup.  p.  1029. 
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two  executors  entered  into  a  contract  for 
the  sale  of  his  testator's  leaseholds,  in  the  erroneous  belief 


Where  one  of  two  executors  entered  into  a  contract  for  Chap.xvil. 

beet.  b. 


Contract  by 

that  he  had  the  authority  of  his  co-executor,  it  was  held,  on  one  of  several 

GXGCiitors  to 

the  ground  that  the  sale  would  injure  the  beneficiaries,  and  sellleaseholds. 

expose  the  executor  in  consequence  to  risk  from  them,  that 

the  purchaser  could  not  insist  on  the  sale  being  completed ; 

and  the  Court  of  Appeal  declined  to  express  any  o^Dinion  as 

to  whether  specific  performance  of  a  contract  for  sale  by  one 

executor,  apart  from  his  co-executor,  can  be  enforced  (e^). 

So,  where  two  trustees  refused  to  concur  in  the  conveyance  of 

land  which  the  third  trustee  had  agreed  to  sell,  the  Court 

refused  specific  performance  (,/'). 

Prior  to  the  Voluntary  Conveyances  Act,  1893,  a  voluntary  Enforcement 

•PI       of  his  contract 

settlor  would  not  be  restramed  from  selling  [g)  ;  but  if  he  to  sell  hj 
contracted  to  sell,  he  could  not  enforce  specific  performance  (A) ;  sett'lor?'^ 
except  against  a  purchaser  who  was  willing  to  complete,  on  a 
good  title  being  shown  (/) .  On  the  other  hand,  the  purchaser 
could  enforce  the  contract  against  the  voluntary  settlor  (/r),  or 
recover  his  deposit  at  Law  (/).  But  though  the  Court  would 
not  force  the  title  on  the  purchaser,  and  so  make  him  the 
instrument  of  avoiding  the  voluntary  settlement  {m) ,  yet, 
when  the  deed  had  been  avoided  under  the  27  Eliz.  c.  4,  by  a 
sale  in  good  faith  for  value,  the  title  might,  but  would  not 
necessarily,  be  forced  on  a  subsequent  purchaser.  Thus,  it 
has  been  held  (><),  that  a  purchaser  is  not  entitled  to  repudiate 
his  contract  simply  because  one  link  in  the  vendor's  title  con- 
sists of  a  voluntary  conveyance  to  a  person  under  whom  the 
vendor  claims  by  purchase  for  value. 

{ee)  Sneeshy  v.  Thome,  (1855)  7  D.  Mer.  123  ;  Johnson  v.  Legard,   (1822) 

M.  &   G.    399;    and  see    Tarratt  v.  T.  &  R.  281. 

Lloyd,  (1856)  2  Jur.  N.  S.  371.     As  (i)  Peter  y.  Xicolls,  (1871)   11   Eq. 

to  the  power  of  one  executor  alone  391. 

to    convey  chattels    real,    see    sup.  {Jc)  Suckle  v.    Jlitchcll,    and  cases 

pp.  601,  616.  cited,  st(j}.  p.  1031,  n.  {p). 

(/)  Xaylor  v.    Goodall,   (1877)    47  (I)  Clarke  v.  TTilloU,  (1872)  L.  R. 

L.  J.  Ch.  53.  7  Ex.  313  ;  41  L.  J.  Ex.  197. 

{g)  Fuhertofty.  F.,  (1811)  18  Ves.  (w)  S.  C. 

84.  [n]  Koyes  v.  Paterson,  1894,  3  Ch. 

(h)  Smith    V.     Garland,    (1817)    2  267 ;  63  L.  J.  Ch.  748. 

n.     VOL.  II.  3  X 
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Chap.  XVII. 
Sect.  3. 

Voluntary 
Conveyances 
Act,  1893. 


Married 
women. 


Joint  tenant 
purporting-  to 
deal  with, 
entirety. 


Purchaser's 
contract  wiU 
be  enforced 
against  him- 
self and  his 
representa- 
tives. 


But  now,  by  the  Yoluntary  Conveyances  Act,  1893,  a 
voluntary  conveyance  of  land,  whether  made  before  or  after 
the  passing  of  that  Act,  if  made  in  good  faith  and  without 
any  fraudulent  intent,  cannot,  since  the  29th  June,  1893,  the 
date  of  the  passing  of  the  Act,  be  avoided  under  the  above 
Act  of  Elizabeth. 

The  power  of  married  women  to  contract  for  the  sale  or 
purchase  of  real  estate  has  already  been  fully  dealt  with  in 
Chapter  I. ;  and  it  need  only  be  added  here  that,  generally 
speaking,  the  same  principles  will  regulate  the  granting  or 
refusal  of  a  decree  for  specific  performance  of  the  contracts 
which  they  have  the  power  to  enter  into,  as  apply  to  the 
contracts  of  persons  under  no  disability. 

It  is  the  general  rule  that,  in  the  absence  of  misrepresenta- 
tion or  misconduct,  where  a  person  is  jointly  interested  in  an 
estate  with  another  person,  and  purports  to  deal  with  the 
entirety,  specific  performance  will  not  be  decreed  against  him 
as  to  his  share;  the  plaintiff  being  left  to  his  remedy  in 
damages  {})). 

As  in  the  case  of  the  vendor,  so  in  that  of  the  purchaser, 
the  contract  will  be  enforced  against  the  purchaser  himself, 
his  committee  in  lunacy  (q),  or,  in  case  of  death,  his  personal 
representatives.  If  he  becomes  bankrupt,  his  trustee  has  the 
option  of  abandoning  the  contract  or  of  completing  it,  paying, 
of  coiu-se,  the  entire  amount  due  for  purchase-money  (;•). 
Specific  performance,  however,  cannot  be  decreed  against  the 
trustee  in  bankruptcy  of  the  purchaser  (.s)  without  his  consent, 
though  it  can  bo,  as  we  have  already  seen,  against  the  trustee 


{p)  Lumley  v.  Raveuscroft,  1895,  1 
Q.  B.  683,  685 ;  64  L.  J.  Q.  B.  441. 

{q)  Lunacy  Act,  1890,  s.  133 
et  seq. 

(r)  Bkcy.  Act,  1883,  s.  55 ;  Bkcy. 
Act,  1890,  8.  13. 

(.•>)  HoUouay  v.  Yorlc,  (1877)  2.5 
W.  R.  627  ;  approved  in  Fearce  v. 
Baslabys   Trmtce  in  Bkcy.    1901,    2 


Ch.  122,  125  ;  70  L.  J.  Ch.  446,  Aa 
to  resale  by  vendor  and  proof  for 
deficiency,  see  Bowles  y.  lloycrs,  (1800) 
cited  G  Ves.  95.  As  to  forfeiture  of  de- 
posit as  against  the  trustee,  see  Ex  p. 
Barren,  (1875)  10  Ch.  512  ;  44  L.  J. 
Bk.  138;  Collins  v.  Stimson,  (1883) 
11  Q.  B.  D.  142;  52  L.  J.  Q.  B. 
440. 
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in  bankruptcy  of  the  vendor  (t).     Wliere  a  purchaser,  having  Chap  xy II. 

paid  part  of  the  purchase-money,  became  insolvent,  and  his 

assignees,  upon  a  bill  being  filed  against  them,  disclaimed,  the 
Comi  declared  the  representatives  of  the  vendor  absolutely 
entitled  to  the  estate  {u) . 

(4.)  Absence   of  written  agreement :— fraud : — -jwr^  perform-     Section  4. 
ance  : — admission  by  defendant  of  parol  agreement'. — parol 
variation  of  icritten  agreement. 
Though  in  general  there  must,  in  order  to  sustain  a  suit  Written 

.  .   .  ,      .  agreement, 

for  specific  performance,  be  a  contract  in  writing  within  the  when  dis- 
Statute  of   Frauds  (r),  the  Court,  in  certain  cases,  decrees  on  ground  of 
specific  performance  of  a  parol  agreement,  upon  the  ground,  "^^^• 
1st,  of  fraud  having  been  the  cause  of  the  non-compliance 
with  the  Statute  :  2ndly,  of  the  parol  agreement  having  been  Part  per- 

n  n    •  •  T     •  1     'Li.    1    formance,  or 

m  part  performed ;  or,  ordly,  oi  its  existence  being  admitted  defendant's 

1       ,1       -,    o      J       J/N  admission. 

by  the  deiendant  (,r) . 

1st.  If  by  fraud  the  defendant  has  prevented  compliance  Fraud  takes 

"^  ...       case  out  of 

with  the  statute,  this  will  not  avail  him,  but  the  plaintiff  will  Statute. 
be  entitled  to  relief  on  proving  the  fraud  and  the  parol 
contract  {y) .  But  it  is  not  fraud  in  a  purchaser  to  decline  to 
sign  the  fair  copy  of  an  agreement  which  he  had  assented  to 
when  in  draft,  and  had  promised  to  sign  as  soon  as  it  was 
fair  copied  (::) . 

{t)  Tearce  v.    BastahWs   Trustee  in  it  must  not  only  be  manifested  and 

Bkcy.,  sup.  proved  by  writing,    signed  by  the 

(m)  Gabriel  v.  Sturgis,  (1846)  5  Ha.  party  by  law  enabled  to  declare  the 

97  ;  15  L.  J.  Ch.  201.  trust,  that  there  is  a  trust;   but  it 

{v)   As    to    what    is    a    sufficient  must  also  be  manifested  and  proved 

memorandum  within  the  Statute,  see  by  writing,  signed  as  required,  what 

sup.  Ch.  VI.  that  trust  is  ;  "  per  Turner,  L.  J.,  ib. 

{x)  As  to  the  distinction  between  151. 
agreements  and  declarations  of  trust,  (y)    Whitchurch  y.  Bevis,   (1789)  2 

see  Dale  v.  Eamilton,   (1847)   2  Ph.  Br.   C.   C.   at  p.  565;    and  note  to 

266,  275  ;  16  L.  J.  Ch.  397  ;  Smith  v.  Fym  v.  Blackburn,  (1796)  3  Ves.  34, 

Matthews,  (1860)  3  D.  F.  &  J.  139  ;  and  cases  there  collected  ;  and  Morse 

30   L.  J.   Ch.  445,   and  cases  there  v.  Merest,  (1821)  6  Mad.  26  ;   Lincoln 

cited.     '<  When  the  Court  is  caUed  v.  Wrir/ht,  (1859)  4  D.  &  J.  16. 
upon  to  establish  or  act  upon  a  trust  {z)    Wood  v.  Midgley,  (1854)  5  D. 

of  lands,  by  declaration  or  creation,  M.  &  C  41  ;  23  L.  J.  Ch.  553. 

3x2 
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Chap.  XVII.        2ndly.  As  to  acts  of  part  performance  (a)  sufficient  to  take 

^-^—^ —  a  case  out  of  tlie  Statute  of  Frauds.— It  is,  in  general,  of  the 

formifnce.  essence  of  sucli  an  act,  that  the  Court  shall,  by  reason  of  the 
act  itself,  without  knowing  whether  there  was  an  agreement 
or  not,  find  the  parties  unequivocally  in  a  position  different 
from  that  which,  according  to  theii'  legal  rights,  they  would 
be  in,  if  there  were  no  contract  (i).  The  doctrine  has, 
however,  been  confined  within  strict  limits,  so  as  to  prevent  a 
recurrence  of  the  mischief  which  the  Statute  was  passed  to 
suppress.  The  acts  relied  upon  as  part  performance  must  be 
unequivocally,  and  in  their  own  nature,  referable  to  some  such 
agreement  as  that  alleged  (c) .  It  was  held  by  the  Court 
of  Appeal  that  the  doctrine  did  not  extend  to  any  other 
contracts  than  such  as  related  to  real  estate  (d),  but  doubt  has 
been  cast  upon  that  decision  by  later  cases  {c)  ;  and  it  may 
now  perhaps  be  more  accurate  to  say  that  the  doctrine  of  part 
performance  of  a  parol  agreement  "  applies  to  all  cases  in 
which  Equity  would  entertain  a  suit  for  specific  performance, 
if  the  alleged  contract  had  been  in  writing  "  (,/'). 

lUustraticn  of       Thus,  delivery  of  possession  is  a  sufficient  part  performance 

Indits^uSls:  on  the  part  of  the  vendor  to  sustain  his  action  against  the 

what  acts  are  purchaser  {(j),  and  acceptance  of  possession  is  a  sufficient  part 

performance  on  the  part  of  the  purchaser  to  sustain  his  action 

deliverj'of       against  the  vendor  (/?).      The  fact  of  the  pui'chaser  being, 
possession  ; 

(«)  A.-G.  V.  Da;/,   (17-19)   1   Ves.  263. 

Sen.  218,  221  ;    Ta;/Ior  v.  Bcccft,  ib.  (-/)    Pylce    v.     WiUiams,    (1703)    2 

297.  Vem.  455  ;    Lacon  v.  Merlins,  (1743) 

(i)  Per  V.-C.  Wigram,  in  Bah  v.  3  Atk.  1,  4  ;  Bowers  v.  Cator,  (1798) 

Hamilton,   (1846)    5  Ha.  at  p.   381  ;  4  Ves.  91  ;    Buclcmastcr  \.   Harroj), 

16  L.  J.  Ch.  126,  397.  (1807)     13    Ves.    456  ;     Rnjnolds   v. 

(e)  Cooth  V.  Jaclcson,  (1801)  6  Ves.  Waring,  (1831)  You.  351,  353. 

at  p.  38;    Frame  v.  Dawson,   (1807)  (/»)  Clinan  v.  Cooke,  (1802)   1   Sch. 

14    Ves.    386  ;     Morphett    v.    Jones,  &  L.  at  p.  41  ;    Gregory  v.  Mighell, 

(1818)  1  Sw.  at  p.  181.  (1811)  18  Ves.  328;  Morphett  \.  Jones, 

{(I)  Britain  v.  Ilossiier,   (1879)    11  (1818)    1  Sw.  172;    Siircome  v.  Bin- 

Q.  B.  D.  123  ;  48  L.  J.  Ex.  362.  tngcr,    (1853)    3  D.    M.  &    G.  571  ; 

(f)  Maddison  r.  Alder  son,  (1883)  8  22  L.  J.  Ch.  419  ;  Unglcyv.  T.,  (1877) 
A.  C.  467,  474 ;  52  L.  J.  Q.  B.  737  ;  5  Ch.  D.  887  ;  46  L.  J.  Ch.  854,  a 
McMatiKS  V.  CooJce,  (1887)  35  Ch.  D.  case  of  a  verbal  promise  by  a  father 
681  ;  56  L.  J.  Ch.  662.  on  his  daughter's  man-iagc  to  give 

(/)  McManus  v.  Coohe,  sup.  per  her  a  certain  house,  followed  by  deli- 
Kay,  J.      See  Fry,  4th  ed.  pp.  262,       very  of  possession  to  the  daughter. 
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without  liability  to  a  charge  of  trespass,  in  possession  of  the   ^^gP;^^]'-^^' 

vendor's  land,  is  considered  as  showing  unequivocally  that  

some  contract  has  taken  place  hetween  the  parties  {i)  ;  and  the 

Court  will  then  receive  parol  evidence  of  the  terms  of  such 

contract.      So,  where   there  was   a   parol   agreement  for   a  retention  of 

,,,,..       ,1       possession ; 
mortgage,  and  that  the  mortgagor  should  contmue  in  the 

occupation  of  part  of  the  property,  hut  an  absolute  convey- 
ance was  taken,  it  was  held  that  the  retention  of  possession 
by  the  mortgagor  after  the  execution  of  the  conveyance  was 
a  sufficient  part  performance  to  exclude  the  operation  of  the 
Statute  ;  and  parol  evidence  was  admitted  to  prove  the  terms 
of  the  contract  {k).  Where  the  relation  of  landlord  and 
tenant  exists,  the  mere  continuance  in  possession  by  the 
latter  cannot  ^j^t  se  be  relied  on  as  part  performance  of  a 
parol  contract  for  the  purchase  of  the  property  (/)  :  but  the 
execution  by  a  tenant,  who  was  let  into  possession,  of  certain 
repairs  pursuant  to  a  parol  agreement  for  a  lease,  has  been 
held  sufficient  (m)  ;  so,  the  retention  of  possession  by  a  tenant 
after  the  determination  of  the  original  tenancy,  may,  under 
special  circumstances,  amount  to  part  performance  (n)  ;  so, 
also,  if  a  tenant  in  possession  lay  out  money  on  the  premises, 
upon  the  faith  of  the  parol  agreement  (o),  or,  it  is  conceived, 
commit  acts  which  would,  (if  he  were  merely  tenant,)  subject 
him  to  the  loss  of  his  lease  (7^),  or  to  proceedings  on  the  part 
of  the  landlord  {q)  ;  so,  it  has  been  held,  that  the  mere  pay- 
ment of  additional  rent  entitles  the  tenant  to  an  answer  from 
the  landlord  as  to  the  existence  of  an  agreement  for  a  renewed 

(i)    Per  V.-C.   Wigram,    D»le  v.  («)  Doicell  v.  Deu;  (1842)    1  Y.  & 

Hamilton,  (1846)  5  Ha.  381  ;    Wilson  C.  C.  C.  345. 

V.   West  Hartlepool  R.   Co.,   (1865)  2  (o)    Wills  t.  Stradling,  (1797)  3  Ves. 

D.  J.  &  S.  475  ;  34  L.  J.  Ch.  241.  at  p.   382 ;  Ex  p.  Booper,  (1815)  19 

(h)   Lincoln    v.    Wrigld,   (1859)    4  Ves.    at  p.  479 ;    Lester  v.  Foxcroft, 

j)_  ^  j_  ig_  (1700)  Colles,  108;  2  Wh.  &  T.  L. 

C.  7tli  ed.  460,  and  notes  thereto  ; 

(/)    Wills    V.     StradVunj,    (1797)    3  ^^^^^^^^  ^   j^jj^^^  ^1839)   5  M.   &  C. 

Ves.  at  p.  381  ;    Morphctt  v.  Jones,  ^g^  .  5„^;^„.;«„,^  ^_   j^.i^^is,   (1841)  1 

(1818)  1  Sw.  at  p.  181.  jja.  26  ;   11  L.  J.  N.  S.  Ch.  36. 

{w)    ShUUhecr  v.   Jarvis,    (1856)    8  [j))  See   and    consider    Parker    v. 

D.  M.  &  G.  79  ;    and  see  Powell  v.  Smith,  (1845)  1  Col.  608. 

Lovegrove,  ib.  357  ;  Farmers',  ^-c.  Co.  (q)  See  (1839)  5  M.  &  C.  at  p.  177  ; 

V.  Erikcl,  (1890)  W.  N.  126.  and  Sutherland  y.  Briggs,  sup. 
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Chap.  XVII.   lease,  althougli  the  Court  intimated  an  opinion  against  tlie 

— —  admissibilitj  of  parol  evidence  in  ojiposition  to  the  answer  (r). 

And  it  has  been  held  that,  where  a  landlord  has  verbally 
agreed  wath  his  yearly  tenant  to  grant  him  a  lease  at  an 
increased  rent,  "snth  an  option  of  purchasing  the  fee,  the 
mere  payment  of  the  additional  rent,  after  the  landlord's 
death,  is  a  sufficient  part  performance  to  take  the  case  out  of 
the  Statute  (s). 

theTctJreUed  """^  °^®  ^^^®'  ^^  appears  to  have  been  doubted  by  Knight 
on  are  refer-  Bruce,  L.  J.,  whether  a  retention  of  possession  by  the  tenant 
able  to  a  i  i  i  i  i.  p 

tenancy.  after  a  parol  agreement,  could  be  such  a  part  performance  as 

to  exclude  a  defence  founded  on  the  Statute  (t)  :  but  the  later 
cases  have  extended  the  doctrine ;  and  it  is  now  well  settled 
that,  if  the  acts  relied  on  are  sufficient  for  the  purpose,  and 
are  such  as  can  only  be  referred  to  the  parol  agreement,  the 
mere  circumstance  that  the  tenant  was  abeady  in  the  occu- 
pation of  the  property  is  not  material  (ei).  It  is,  of  course, 
open  to  the  vendor  to  show  that  the  acts  of  part  performance 
are  properly  referable  to  the  pre-existing  tenancy. 

And.  where  the  parties  have  for  many  years  acted  upon  the 
assumption  that  a  contract  existed,  acts  which  might  not  in 
themselves,  and  irrespectively  of  the  lapse  of  time,  have  been 
sufficient  to  take  the  case  out  of  the  Statute,  have  been  held 
to  have  that  effect  (.r). 

What  acts  are  j^^^  there  can  be  no  part  performance  of  an  incomplete 
insumcient.  x  jr  x 

contract  (y)  ;    and   an   act  which   is  merely  introductory  or 

ancillary  to  a  contract,  or  which,  though  in  truth  done  in  per- 
formance of  a  contract,  admits  of  explanation  without  sup- 

(r)   Wills    V.    Stradlwg,    (1797)    3  Uodson  \.  Uadand,  \^<iQ,  2  Qh..  ^2^  ; 

Ves.  378,  382.  G5  L.  J.  Ch.  754. 

(«)  Miller    and   Ahlworth,    Ld.    v.  (.*)  Blachfordy.  Kirlcpatrich,{\9:i2) 

Sharp,  1899,  1  Ch.  622  ;  68  L.  J.  Ch.  6  Beav.  232  ;   12  L.  J.  Ch.  108. 

322,  following  iV(^«H  V.  i7/ij>>(,  (1865)  [>j)  Thynnc    v.    Earl    of   Gloijall, 

1  Ch.  35  ;  35  L.  J.  Ch.  110.  (1848)  2  H.  L.  C.  131,  158  ;  and  see 

(/)  Fain  v.  Coombs,  (1857)  1  D.  &  J.  Parker  v.  Smith,  (1844)   1  Col.  623; 

34,  46.  rhilUps  V.  Edwards,  (1864)  33  Beav. 

(m)  See    Xioin    v,    Fabian,    sup.  ;  440. 
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posing  a  contract,  is  not  sufficient  to  take  tlie  case  out  of  Chap  xvii. 

the   Statute  (z)  :    e.g.,   tlie  delivery  of   the  abstract,  giving  

directions  for  the  conveyance,  or  having  the  estate  surveyed 
or  valued,  is  insufficient  (a)  :  so,  also,  is  payment  of  a  sum 
alleged  to  be  part  or  even  all  of  the  purchase-money  {b)  ;  or 
the  mere  retention  of  possession  by  a  tenant  after  the  deter- 
mination of  his  tenancy,  but  before  notice  to  quit  {c). 
Possession  obtained  wrongfully  by  the  plaintiff,  of  course, 
cannot  avail  him  (d)  ;  nor  will  the  fact  of  his  having  done 
acts  which  would,  except  under  a  contract,  have  amounted  to 
trespass  {e). 

With   reference   to    the   contracts    of    corporations,     the  Application  of 

the  doctrine 

doctrine  of  part  performance  is  confined  to  cases  where,  as  to  contracts  of 
under  the  Statute  of  Frauds,  special  evidence  of  the  contract  '^^^'^^''^  ^°^^^- 
is  made  necessary :  and  it  cannot  be  made  use  of  to  defeat 
the  doctrine  of  ultra  vires  {f).  But  a  corporation,  equally 
with  an  individual,  may,  it  would  seem,  be  bound  by  part 
performance  where  the  contract  is  intra  vires,  and  at  all 
events  where  it  is  such  as  need  not  be  under  seal  {g). 

[z)  Dale  V.  Hamilton,  (1846)  5  Ha.  (c)   Wills    v.   Stradling,    (1797)    3 

at  p.  381;  and  see  Gunter  y ,  Salscy ,  Ves.  at  p.  381;  BrennauY.  Bolton, 

(1739)  Amb.  586 ;  Lacon  v.  Merlins,  (1842)  2  D.  &  War.  349. 

(1743)  3  Atk  at  p.  4  ;  ^".1;  i?.  J60i;«-,  (^)  Sug.    14th   ed.    151;    Cole  y. 

(1815)  19  Vea.  at  p.  479.  White,  (1767)  cited  1  Br.  C.  C.  409. 

{a)    WhaleyY.Bagnel,  (1765)  1  Br.  [e)  FlnlUps  v.  Aldcrton,   (1875)   24 

P.    C.    345  ;     Cole  v.    White,    (1767)  W.  R.  8.     A  person  who  enters  into 

cited  1  Br.  C.  C.  409  ;    Bedding  v.  a  parol  contract  for  the  purchase  of 

Wilkes,  (1791)  3  ib.  400  ;    Whitchurch  land  from    a    person  who   assumes 

V.  Bevis,  (1789)  2  ib.  559;  Clerk  v.  without  authority  to  act  as  agent  for 

Wright,  (1737)  1  Atk.  12 ;  Baivdes  v.  sale,  has  no  remedy  against  the  true 

Amhursi,   (1715)  Pr.  Ch.  402 ;   Cooke  owner  for  damages  for  the  agent's 

V.  Tombs,  (1794)  2  Anst.  at  p.  425 ;  misrepresentations  on  the  ground  of 

Thomas  v.    Blackman,   (1844)  1  Col.  part    performance :    Warr  v.   Jo7ies, 

301  ;  Phillips  v.  Edwards,  (1864)  33  (1875)  24  W.  R.  695. 

Beav.  440  ;  Sug.  14th  ed.  140.  (/)  See  Hunt  v.  Wimbledon  Local 

{b)   Clinan  v.  Cooke,  (1802)  1  Sch.  &  Bd.,  (1878)  3  C.  P.  D.  208,  214  ;  47 

L.  at  p.  40  ;    Watt  v.  Evans,  (1834)  4  L.  J.  C.  P.  540  ;  48  L.  J.  C.  P.  207  ; 

Y.  &  C.  579;  Sughesv.  Morris,  (1852)  of.  Crook  v.  Corp.  of  Scaforcl,  (1871)  6 

2D.  M.  &G.atp.  356;  21  L.  J.  Ch.  Ch.  551. 

761  ;  Riunphreys  y.  Green,  (1882)  10  {g)   Wilson  v.    West  Hartlepool  R. 

Q.  B.  D.  148;    52  L.  J.  Q.  B.  140  ;  Co.,    (1865)   2   D.  J.   &  S.   475;   34 

Maddison  v.  Jlderson,  (1883)  8  A.  C.  L.  J.  Ch.  241.     As  to  contracts  of 

at  p.  479  ;  52  L.  J.  Q.  B.  737.  corporations,  see  stip.  p.  260. 
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Chap.  XVII.        Marriage  is  not,  for  the  iDurposes  of  specific  performance, 
considered  a  part  performance  of  a  parol  contract,  for  which 


Thus,    where   instructions 


part  pe'ifoim-  it    forms   the    consideration  (//). 

^^^^'  were  given  to  a  solicitor   to   prepare   a   settlement   of   the 

intending  husband's  property,  but  it  conld  not  be  ready 
by  tlie  time  fixed  for  the  marriage,  and  there  was  no 
antenuptial  contract,  a  settlement  made  shortly  after  the 
marriage  was  held  fraudulent  and  void  as  against  the 
husband's  creditors  (/).  And  where  an  infant  before 
marriage  by  letter  promised  to  settle  certain  specified  pro- 
perty on  his  wife,  and  fifteen  years  after  the  marriage  by  a 
deed,  which  did  not  refer  to  the  letter,  settled  other  property 
than  that  mentioned  in  the  letter,  and  upon  different  trusts, 
it  was  held  that  the  settlement  was  merely  voluntary,  and 
that  a  purchaser  from  the  husband  of  part  of  the  settled 
property  was  entitled  to  specific  performance  {k).  So,  where 
a  draft  settlement  was  prepared  according  to  instructions 
given  by  the  intending  husband,  but,  before  it  was  finally 
approved,  the  idea  of  a  settlement  was  abandoned  on  his 
verbal  promise  that  he  would  forthwith  execute  a  will 
leaving  his  wife  all  her  own  property,  and  such  a  will  was 
executed  immediately  after  the  marriage  ceremony,  but  was 
subsequently  revoked,  it  was  held  that  the  execution  of  the 
will,  which  was  in  itself  a  mere  revocable  instrument,  was 
not  sufficient  to  constitute  part  performance  (/).  On  appeal 
to  the  House  of  Lords  the  question  of  part  performance  was 
not  argued  ;  and  the  decision  of  Lord  Cranworth  was  affirmed, 
on  the  simple  ground  that  there  was  no  sufficient  memoran- 
dum signed  by  the  party  to  be  charged  (m). 


(/*)  Spurgcon  v.  CuUier,  (1758)  1 
Ed.  55  ;  Taijlor\.  Beech,  (1749)  1  Ves. 
Ben.  at  p.  298  ;  Lassence  v.  Tierncy, 
(1849)  1  M.  &  G.  at  p.  572  ;  Gohli- 
cuit  V.  Toicnsend,  (18C0)  28  Beav. 
445  ;  Hammersley  v.  Be  Biel,  (1845) 
12  C.  &  F.  45,  64,  n. ;  Caton  v.  C, 
(1867)  L.  R.  2  II.  L.  127  ;  35  L.  J. 
Ch.  292 ;  36  L.  J.  Ch.  886. 

(t)   Warden  y.  Jones,  (1857)  2  D.  & 


J.  76;  27  L.  J.  Ch.  190;  in  effect 
overruling'  iJundas  v.  Butcns,  (1790) 
1  Ves.  at  p.  199. 

(/■•)  Troivcll  V.  Shcntou,  (1878)  8 
Ch.  D.  at  p.  318  ;   47  L   J.  Ch.  738. 

(0  CitluHY.  C,  (1866)  1  Ch.  137  ; 
35  L.  J.  Ch.  292  ;  30  L.  J.  Ch.  886  ; 
of.  Vincent  v.  7'.,  (1887)  50  L.  T.  243. 

(»«)  Caton  V.  C,  (1867)  L.  R.  2 
H.  L.  127. 
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But  where  there  is  a  written  agreement  after,  in  pursuance  ^^gP;^^J^-'-- 
of  a  parol  agreement  before,  marriage,  or  where,  after  the  pj^--^:^^;:^ 
marriage,  possession  of  the  property  is  given  up,  or  some  ance  of  parol 

.  .  p    j_i  1  J.     agreement, 

other  act  is  done,  m  pursuance  ot  the  parol  agreement,  independently 
which,  independently  of  the  marriage,  will  constitute  part  rlg^g^"""" 
performance,  the  contract  may  he  enforced  {n)  ;  thus,  where 
one  of  the  contracting  parties  verbally  agrees,  as  the 
consideration  for  the  marriage,  to  settle  an  estate,  and,  on 
the  faith  of  that  promise,  the  other  contracting  party,  or 
some  person  acting  on  his  or  her  behalf,  makes  a  settlement 
and  the  marriage  is  solemnised,  the  settlement  so  made  is  a 
sufficient  act  of  part  performance  to  take  the  case  out  of  the 
Statute  (o)  ;  so,  where  a  marriage  was  contracted,  and  a 
settlement  made  by  the  husband,  on  the  faith  of  representa- 
tions by  his  wife's  father,  that  his  daughter  upon  the  death 
of  her  parents  would  become  absolutely  entitled  to  one- 
third  of  certain  trust  funds,  the  sole  surviving  child  of  the 
marriage  was  held  entitled  to  have  the  representations  made 
good,  and  to  have  a  subsequent  appointment  by  her  grand- 
father, which  prevented  the  devolution  of  the  one-third 
share,  set  aside  (p).  But  in  these  cases,  too,  the  rule  holds 
good  that  the  act  relied  upon  as  part  performance  must  be 
unequivocally  referable  to  the  contract  which  it  is  intended 
to  support.  Thus,  where  A.  consented  to  the  marriage  of 
her  daughter  with  B.,  on  the  faith  of  an  unattested  paper 
signed  by  C,  stating  that  as  a  mark  of  his  esteem  and  friend- 
ship for  B.,  he  agreed  to  allow  him  £500,  and  that  he  had 
left  him  after  his  own  death  £10,000  in  lieu  of  the  £500  a 
year:  it  was  held  that  there  was  no  sufficient  connection 
between  C.'s  promise  and  representation,  and  the  consent 
given  by  A.,  to  sustain  a  clartn  against  C.'s  estate  {q). 

(h)  Surcome  v.  Finniger,   (1853)   3  case  was  decided  on  the  Statute  of 

Ti.M.kGr.bll;  BarTcworthv.  Toting,  Frauds;     see    MuiiuseU    v.    Hedges, 

(1856)  4  Dr.    1  ;  26  L.  J.  Ch.  153  ;  (1854)  4  H.  L.  C.  at  p.  1055. 

rw^/^-yv.  C^.,  (1877)5Ch.D.  887;  46  ^^^    JTalford  v.    Gray,    (1864)    13 

L.  J.  Ch.  854 ;  followed  in  Sharman  v.  ^_  ^    .g^  .    (joverdale  v.   Easticood, 

;S.,(1892)67L.T.834;andsee(7ooi?er  ,^^^^.  jg  j,      121  ;  42  L.  J.  Ch.  118. 
V.  Wormald,  (1859)  27  Beav.  266. 

[o)  Hammersley  V.   Be  Bid,   (1845)  {q)  Bashwoodv.  Jermyn,  (1879)   12 

12  C.  &  F.  45  ;  but  qu.  whether  this  Ch.  D.  776. 
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Chap  XVII. 
Sect.  4. 

Parol  family 
arraii<rement. 


Verbal  notice 
to  renew  lease, 
and  retention. 
of  possession 
by  tenant. 


Landowner's 
acquiescence 
in  expendi- 
ture. 


Where  a  father  by  liis  will  left  his  real  estate  to  his  two 
sons,  but  the  will,  for  want  of  due  attestation,  could  not  be 
admitted  to  probate,  and  the  elder  son,  who  inherited  the 
estate,  told  his  brother  on  several  occasions  that  the  property- 
should  be  "  not  mine,  nor  thine,  but  ours,"  and  it  was  accord- 
ingly held  by  them  as  tenants  in  common  for  nearly 
twenty  years,  the  Court  considered  this  to  be  a  sufficient 
proof  of  a  family  arrangement,  enforceable  against  the  elder 
brother  (>•) . 

In  one  case,  where  an  agreement  in  writing  for  a  three 
years'  tenancy  reserved  to  the  tenant  the  option  of  requiring 
a  twenty-one  years'  lease  at  the  expiration  of  the  prior  term, 
V.-C.  Wigram  appears  to  have  considered  that  his  verbal 
notice  of  intention  to  take  the  new  lease,  accompanied  by 
retention  of  possession,  was  binding  upon  him  (.s). 

And  where  a  colliery  proprietor,  under  the  mistaken  notion 
that  he  had  a  power  of  compulsorily  purchasing  land  for  the 
purpose  of  a  railway,  wrote  to  the  landowner,  and,  referring 
to  such  supposed  power,  offered  to  purchase  the  land  at  a  fair 
valuation,  and,  no  reply  being  given,  the  railway  was  made 
over  the  land  without  further  communication  with  him,  but 
with  his  full  knowledge  ;  and  then,  after  a  fruitless  negotia- 
tion as  to  the  price  to  be  given  for  the  land,  the  landowner 
commenced  an  ejectment  upwards  of  three  years  after  the 
railway  had  been  finished;  the  same  learned  judge,  on 
motion,  restrained  the  action,  upon  the  colliery  proprietor 
submitting  to  judgment  in  the  action,  and  paying  into  Court 
a  sum  equal  to  the  value  of  the  land(0.  So,  where  a 
canal  was  made  over  land  with  the  consent  of  the  freeholder, 


(,)  jriUiam.i  V.  7J".,  (1865)  2  Dr.  & 
S.  378  ;  (1867)  2  Ch.  294  ;  36  L.  J. 
Ch.  200,  419;  see,  too,  Cood  v.  C, 
(18C3)  33  Bcav.  314  ;  33  L.  J.  Ch. 
273. 

(«)  Bcatson  v.  Kichohon,  (1842)  6 
Jur.  620. 

[t)  Powell  V.  Thomas,  (1848)  6  Ha. 


300  ;  Clavenng'' s  case,  cited  5  Ves. 
690  ;  Duke  of  Devonshire  v.  Egliii, 
(1851)  14  Beav.  630;  20  L.  J.  Ch. 
495  ;  cf.  liamsden  v.  Dyson,  (1866) 
L.  R.  1  H.  L.  129,  170;  Bankart  v. 
Tnniant,  (1870)  10  Eq.  141 ;  39  L.  J. 
Ch.  809  ;  Tlimmer  v.  Mayor  of  JFcl- 
Ungton,  (1884)  9  A.  C.  699  ;  53  L.  J. 
P.  C.  104. 
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and  compensation  was  paid  to  the  tenant,  but  the  amount  of  ^^s^;^^^^' 
compensation  which  the  freeholder  was  to  receive  remained 
unsettled,  his  representatives  and  parties  claiming  under  him 
by  purchase,  with  notice  of  the  facts,  were  restrained  at  the 
expiration  of  the  tenancy  from  asserting  their  legal  rights  (u). 
But  when  the  party  in  possession  has  acquired  a  statutory 
right  to  purchase  and  hold  the  land,  there  is  no  longer  the 
same  reason  as  before  for  straining  the  jurisdiction  of  the 
Court  (.r). 

In  the  case  of  a  power  of  sale  or  leasing  the  parol  contract  Parol  contract 

■^  ^         .      .      oy  tenant  tor 

of  a  tenant  for  life,  followed  by  expenditure,  would,  it  is  life  followed 
conceived,  be  insufficient  to  bind  a  remainderman  who  had  tief^^'^  ^" 
not  acquiesced  in  such  expenditure  (y),  unless,  after  the 
death  of  the  tenant  for  life,  he  lie  by  and  allow  the  purchaser 
or  lessee  to  improve  the  estate  {z)  :  for  the  plaintiff's 
contention,  in  cases  of  part  performance,  is,  that  it  is  a 
fraud  on  a  party  permitting  an  expenditure  on  the  faith  of  a 
parol  agreement,  to  attempt  to  take  advantage  of  its  not 
being  in  writing  {a). 

It  is  now  clear  (b),  that  the  Court,  being  satisfied  of  the  Plaintiff  how 

^  '  ,  ,  .      .  far  bound  to 

existence  of  an  agreement,  will,  if  possible,  ascertain  its  real  show  precise 
terms.     But  immaterial  terms,  although  stated  in  the  plead-  contract. 
ings,  need  not  be  proved  (c) . 

(«)    Dide  of  Beaufort  v.  Fatricl-,  Br.  C.  C.  149  ;   Clinanv.  CooTce,{\^02) 

(1853)    17  Beav.  60  ;    22  L.  J.  Ch.  1  Sch.  &  Lef.  at  p.  38  ;  Boardman  v. 

489.  Mostyn,    (1801)    6    Ves.    467,    471  ; 

{x)  Meijnellx.  Surtees,  (1855)  iJur.  Morphctt  v.  Jones,  (1818)  1  Sw.  172  ; 

N.  S.  737 ;    25  L.  J.  Ch.  257  ;  but  Price  v.  Assheton,  (1834)  1  Y.  &  C. 

see   Somerset   Coal   Co.    v.   Harcourt,  82;  4L.  J.  N.  S.  Ex.  Eq.  3  ;  Dale\. 

(1858)2D.  &J.  596;27L.  J.  Ch.  625.  HamUton,{nA:&)  5  Ha.  at  p.  381  ;  16 

[y)  Blore  v.  Sutton,  (1817)  3  Mer.  L.   J.   Ch.  397  ;    Mundy  v.  JolUffe, 

at  p.  247  ;  Lowry  v.  Lord  Buferin,  (1839)  5  M.  &  C.  167,  177  ;  and  see 

(1839)   1  Ir.  Eq.  R.  281  ;  Morgan  v.  Crook  v.   Corp.   of  Seaford,   (1871)  6 

Milman,  (1853)  3  D.  M.   &  G.   at  p.  Ch.  551  ;  Laird  \.  Birkenhead  E.  Co., 

33;    22   L.   J.    Ch.    897;    ride  sup.  (1859)  Johns.  500  ;  29L.  J.  Ch.  218; 

p.  855.  Wikcn    v.    West   Hartlepool  B.    Co., 

{:)  Stiles  v.  Couper,  (1748)  3  Atk.  (1865)  2  D.  J.  &  S.  475  ;  34  L.  J. 

692.  Ch.  241 ;  Sug.  llth  ed.  148. 

(«)  Blore  \.  Sutton,  sup.  (c)  Gregory  v.  Mighell,   (1811)    18 

[b)  See   Allan  v.   Bover,   (1790)   3  Ves.  328 ;  Mundy  v.  JolUffe,  sup. 
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Chap.  XVII.       Where   a  parol  agreement  is   soiiglit  to  be   specifically 

— —  enforced,  on  the  ground  of   part  performance,  it  must  be 

shown  that  distinctly  shown  what  are  the  terms  of  the  agreement  which 
part''pei-foL-  have  been  partly  performed,  and  that  the  acts  of  part  per- 
Serabk  to"^"^  fomiance  are  referable  to  that  agreement  alone  (^0- 

the  agree- 

ment ;  But,  although  the  Court  will  endeavour  to  put  a  reasonable 

materfal terms  interpretation  upon  vague  expressions  {c) ;  and,  in  construing 

must  be  them,  will  consider  the  surrounding  circumstances,  and  the 

clearly  shown.  '  i     i  i  •     x         j  j 

conduct  of  the  parties  in  their  dealings  with  the  subject-matter 
of  the  contract  (./)  ;  yet,  if  the  final  result  of  all  the  evidence 
which  can  be  procured  is  to  leave  the  material  terms  of  the 
agreement  doubtful,  it  can,  of  com^se,  make  no  decree. 
Thus,  where  it  remained  uncertain  whether  the  purchase- 
money  did  or  did  not  include  the  timber,  the  Comi  declined 
to  interfere  (g) ;  so,  where  an  agreement  for  a  lease  did  not 
state  the  length  of  the  term  to  be  granted  {h),  or  the  date  at 
which  it  was  to  commence  (/),  or  at  which  an  increased  rent 
was  to  become  payable  (Z')  ;  so,  where  on  a  contract  for  a 
lease  for  lives  the  lives  were  not  named,  nor  the  person  who 
was  to  name  them  (/)  ;  so,  where  the  construction  of  the 
agreement  depended  upon  the  meaning  of  an  "  &c."  (;;?)  ; 
so,  where  the  agreement  was  to  take  a  lease  of  a  house  if  the 
drawing-rooms  were  "  handsomely  decorated   according   to 

((/)  Per    Lord    Komilly,    Price   v.  237  ;     Pe    Lander  and  Baglcy,    1S92, 

/Sa/wsiMJ-y,  (1863)  32 Beav.  446,459;  afe.  3  Ch.  41,  48;  61  L.  J.  Ch.  707. 
ii.  461.    Andsee  J»iVAJ«,so«v.  ^rt)-;-«w,  {k)    Lord     Ormond    v.     Anderson, 

1904,  2  Ch.  339  ;  73  L.  J.  Ch.  701.  (1813)  2  Ball  &  B.  363. 

{<)  Sanderson  V.  CocJcermoufh  E.  Co.,  (1)    Wheeler  v.  If  Esterre,  (1814)  2 

(1849)   11  Beav.   497;  ItieJiardson  v.  Dow,    359;    but   see    Fitzyerald    v. 

Eyton,  (1852)  2  D.  M.  &  G.  79.  Vicars,  (1839)  2  D.  c^  Wal.  298. 

(/)  See  Oxford  v.  Froiand,  (1868)  (/«)  Trice  v,  Grijltli,  (1851)   1   D. 

L.  R.  2  P.  C.  135  ;  and  cf.  Jtxmhkv.  M.  &  G.  80  ;    21  L.  J.  Ch.  78  ;    and 

Heygate,  (1870)  18  W.  R.  719.  see    Tutham   v.   Tlatf,   (1852)    9  Ha. 

(g)  Jleynoldsx.  IFariny,  {l8il)Yo\i.  6G0  ;    Stuart  v.  L.  4-  N.  W.  R.   Co., 

346  ;  in  this  case  no  reference  appears  (1852)  1  D.  M.  &  G.  721  ;    21  L.  J. 

to  have  been  asked  for  by  the  plaintiff.  Ch.  450.     But  see  Hayivood  v.  Cope, 

See  Monroy.  Taylor,  (1848)  SHa.  51  ;  (1858)  25  Beav.  140  ;    27  L.  J.  Ch. 

(1852)3M.  &G.  713;2lL.J.Ch.525.  468;   Parker  v.  Tasuell,  (1858)  2  D. 

(h)   Clinan  v.  Cooke,  (1802)   1   Sch.  &  J.  559  ;   27  L.  J.  Ch.  812  ;    Cooper 

&  L.  22.  V.   Hood,   (1858)  20  Beav.   293  ;    28 

(i)  Blore  v.  Stdton,  (1817)  3  Mer.  L.  J.  Ch.  212  ;  and  see  sup.  p.  238. 
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the  present  style "  (»)  ;  neitlier,  in  tlie  absence  of   special    *^^^P;^^J^^- 

circumstances,  will  the  Court  enforce  specific  performance  of  a   

contract  for  the  sale  of  land,  which  is  silent  as  to  the  means 
of  access  to  it,  when  it  is  reasonably  uncertain  whether  a  per- 
manent right  of  way  can  be  conferred  on  the  purchaser  (o). 

And  it  appears  that,  as  a  general  rule,  the  plaintiff  cannot  ^^^^^^^^^^J^" 
rely  upon  any  act  by  the  defendant  which  can  merely  tend  to  his  own 

ppixii"    f£C  prejudice, 

to  his  own  prejudice,  and  not  affect  the  piamtitt ;  e.g.,  pay-  uopartper- 
ment  of  auction  duty  by  the  purchaser  {jj)  ;  or  the  execution  J^J^'^^^'J^^^^ 
and  registration  by  the  vendor  of  the  conveyance  {q).     Nor,  performance, 
in  the  case  of  a  purchase  of  separate  lots  under  separate  parol  ^^3^,4  another 
contracts,  does  part  performance  as  to  one  lot  set  up   the  ^'**- 
agreement  as  to  another  lot  (>•) . 

3rd.  Where   the   defendant,   by  his   defence,  admits  the  Admission  of 

'       "^  ^  agreement  by 

agreement  as  alleged  in  the  statement  of  claim,  and  does  not  defendant, 
claim  the  benefit  of  the  Statute,  the  Court  will  order  specific  ^^t  insist'ed 
performance  against  him  ;    or,  if  he  die   before  judgment,  *^^- 
against  his  representatives  (s).    And,  if  he  admits  a  different 
agreement  fi'om  that  alleged  in  the  statement  of  claim,  the 
plaintiff  may  amend  and  take  the  benefit  of  the  admission  {t) ; 
but,  in  any  case,  the  latter,  in  relying  on  the  admission,  is 
bound  by  its  terms,  and  cannot  vary  them  by  parol  evidence  {u) . 
If  the  defendant,  although  admitting  the  agreement,  insists 
upon  the  Statute,  no  order  can  be  made  against  him  (.r)  ; 

(w)    Taylor  \.  Fortington,  (1855)  7  586;  ^.-(7.  v.  i)r/y,  (1749)  1  Ves.  sen. 

D.  M.  &  G.  328  ;  but  see  Smnuda  v.  221 ;  Sug.  Uth  ed.  156  ;  see  Parker  v. 

Lawford,    (1862)    4    Gif.    42  ;    and  Smith,    (1845)    1    CoU.    at   p.    615  ; 

Dear  v.  Verity,  (1869)   38  L.  J.  Ch.  Eidgway  v.  Wharton,  (1854)  3  D.  M. 

486.  &  G.  677,  689  ;    (1857)  6  H.  L.  C. 

(0)    Benne  v.  Light,  (1857)  8  D.  M.  238  ;  27  L.  J.  Ch.  46. 
&  G.  774  ;  26  L.  J.  Ch.  459.  (0  Lindsay  v.  Lynch,  (1804)  2  Sch. 

[p)  Btickmaster  v.  ILarrop,   (1807)  &  L.  at  p.  9. 
13  Ves.  at  p.   465  ;    the   particular  {u)   Fym   v.    Bhtckhurn,    (1796)    3 

case   cannot   again  arise,    the   duty  Ves.  34. 
having  been  repealed.  {x)    Whitchurch  v.  Bcvis,  (1789)  2 

[q)   Han-kins   v.    Holmes,    (1721)   1  Br.  C.  C.  559  ;   Blagdcn  \,  Bradbear, 

P.  W.  770.  (1806)  12  Ves.  at  p.  466;   see  Moore 

(r)  Buckmaster  v.    Harrop,    (1807)  Y.Edwards,  (1798)4  Ves.  23;    Cooth 

13  Ves.  at  pp.  465,  474.  v.  Jackson,  (1801)  6  Ves.  at  p.  37; 

is)    Gunter  v.  Halsey,  (1739)  Amb.  Lioive    v.    Teed,    (1808)    15    Ves.    at 
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Chap.  XVII.  Ijut,  if  lie  Intends  to  rely  on  the  Statute,  lie   must  plead 

Sect.  4. 


Parol  varia- 
tion in  favo 
of  defendant. 


Where  a  plaintiff  alleges  a  -svTitten  agreement  with  a  parol 

tion  in  favour  .p^j.jj^^-Q^  -^^  ^^^^^^  of  the  defendant,  and  offers  to  perform 

the  agreement  %\ith  the  variation,  the  Court  will,  of  course, 

enforce  specific  performance,  although  the  defendant  insists 

on  the  Statute  (z). 


Purchaser 
cannot,  in 
general,  en- 
force specific 
performance 
of  written 
contract  with 
parol  varia- 
tion. 


The  plaintiff,  however,  as  a  general  rule,  if  suing  on  a 
written  contract,  is  bound  by  its  terms  ;  and  cannot,  upon  the 
ground  of  fraud,  surprise  or  mistake,  seek  to  vary,  add  to,  or 
explain  its  contents  {a)  :  except,  perhaps,  where  the  fraud 
consists  in  a  refusal  to  accede  to  a  promised  variation  upon 
the  faith  of  which  the  plaintiff  entered  into  a  written  agree- 
ment {b)  ;  or  in  a  fraudulent  preparation  or  alteration  of  the 
agreement  so  as  to  make  it  inconsistent  with  the  real  intention 
of  the  parties,  and  with  the  understanding  of  the  plaintiff  at 
the  time  he  executed  it ;  or  where,  by  mistake,  an  agreement 
not  expressing  the  real  intention  of  the  parties,  is  entered 
into,  and  the  mistake  is  admitted  by  the  defence,  or,  not 
being  denied  by  the  defence,  is  proved  by  unexceptionable 
evidence  (c).     But  in  a  case  decided  in  1886,  which  has  since 


p.  375 ;  Jackson  v.  OgJandcr,  (1865) 
2  H.  &  M.  4G5. 

(y)  R.  S.  C.  1883,  Ord.  XIX. 
r.  15. 

[z)  Martin  v.  Pycroft,  (1852)  2  D. 
M.  &  G.  785;  22  L.  J.  Ch.  94; 
VouiUm  V.  States,  (1856)  2  Jur.  N.  S. 
847;  25  L.  J.  Ch.  875. 

(a)  Marquis  of  TotvnsJundv.  Stan- 
groom,  (1801)  6  Ves.  328  ;  Fricc  v. 
Dyer,  (1810)  17  Ves.  356  ;  Cloives  v. 
Uigginson,  (1813)  1  Ves.  &  B.  524; 
Earl  of  Larnleij  v.  L.  C.  ^  B.  R.  Co., 
(1867)  L.  R.  2  H.  L.  43  ;  36  L.  J. 
Ch.  404  ;  Smiling  v.  Thomas,  (1874) 
17  Eq.  303  ;  43  L.  J.  Ch.  506. 

(i)  Pemler  v.  Mathers,  (1779)  1  Br. 
C.  C.  62,  54  ;  Sug.  14th  ed.  174  ; 
but  see  Clarke  v.  Grant,  (1807)  14 
Ves.  519,  625. 


(f)  See  note  to  Fym  v.  Blackburn, 
(1796)  3  Ves.  at  p.  38,  and  cases  as 
to  fraud  there  cited  ;  Lord  Thurlow's 
judgment  in  Zord  L-nham  v.  Child, 
(1781)  1  Br.  C.  C.  at  p.  94  ;  Lord 
Eldon's  remarks,  (1801)  6  Ves.  339; 
Sir  John  Leach's  argument  as  coun- 
sel for  the  defendant,  in  Woollam  v. 
Seam,  (1802)  7  Ves.  at  p.  215  ;  2 
Wh.  &  T.  L.  C.  7th  ed.  613 ;  and 
the  judgment  in  A.-G.  v.  Sitwcll, 
(1835)  1  Y.  &  C.  at  p.  583  ;  5  L.  J. 
N.  S.  Ex.  Eq.  86.  As  to  admitting 
evidence  in  explanation  of  particular 
expressions,  see  sxp.  p.  1009.  Parol 
evidence  even  of  collateral  matters 
is  inadmissible :  Jiich  v.  Jackson, 
(1794)  4  Br.  C.  C.  514  ;  Hare  v. 
Sheanrood,  (1790)  1  Ves.  241  ;  Mar- 
quis Toirnshend  T.  Stangroom,  sup. 


SPECIFIC  PERFORMANCE.  1047 

been  followed  (r/),  where  the  plaintiff  alleged  that  he  had   Chap.  XVII. 

•       1  1  •  J    1        p  Sect.  4. 

executed  an  agreement  to  erect  six  houses  by  mistake  ior 


four  houses,  and  that  he  had  erected  the  four  houses  which  was 
the  number  intended,  and  claimed  damages  for  breach  of  the 
contract  on  the  defendant's  part,  while  the  defendant  denied 
the  mistake  but  did  not  plead  the  Statute,  North,  J.,  admitted 
parol  evidence  to  prove  the  mistake,  and  expressed  his  ojDinion 
that  under  the  Judicature  Act,  1873  (e),  the  Court  had  juris- 
diction to  order  the  agreement  to  be  rectified,  and  to  order 
specific   performance   by  the  defendant   of  the  contract  so 
rectified.     And  if  the  defendant  wishes  to  resist  specific  per- 
formance with  a  variation,  he  should  state  precisely  the  true 
terms  of  the  agreement,  and  how  the  actual  agreement  differs 
from  that  set  up  by  the  plaintiff,  and  should  offer  to  perform 
the  contract  alleged  by  himself  to  be  the  true  one  (/).     A  Subsequent 
subsequent  parol  variation  cannot  be  enforced  by  the  plain-  tion  can  onlv 
tiff  (fj) ,  unless  there  have  been  such  a  part  performance  of  the  ^^  ^^rt^^er-' 
varied  agreement  as  would  support  a  judgment  in  the  case  of  formed. 
an  original  independent  agreement  {/t)  ;   or,  (it  is  conceived,) 
unless  the  defendant  by  his  defence  admits  the  variation  and 
does  not  insist  on  the  Statute. 

(5.)    Vctn'afion  of  the  u-ritten  agreement  set  tqj  by  defendant —     Section  5. 
fraud — mistaJie — misrepresentation — part  performance  of 
parol  variation. 

On  the  other  hand,  it  is  quite  competent  for  the  defendant  Variation  of 
to  set  up  a  variation  from  the  written  contract ;  and  it  will  agreement, 
depend  on  the  particular  circumstances  of  each  case  whether  *^f  defence 
that  is  to  defeat  the  plaintiff's  title  to  have  specific  perform- 
ance, or  whether  the  Court  will  perform  the  contract,  taking 

{d)  Olley  V.  Fisher,   (18S6)  34   Ch.  {g)  Rohson  v.  Collins,  (1802)  7  Ves. 

D.  367  ;   56  L.  J.  Ch.  208,  followed  130,    133  ;    Nurse  v.    Lord  Seymour, 

by  Kay,  J.,  in  Shreicshiiry,  ^-e.   Cab  (1851)  13  Beav.  254  ;  Vezey  v.  Rash- 

Co.  V.  Shaw,  (1890)  89  L.  T.  Joum.  leir/h,  1904,  1  Ch.  634  ;  73  L.  J.  Ch. 

274.     But  see  May  v.  Flatt,  1900,  1  422. 

Ch.  pp.  621,  622  ;   69  L.  J.  Ch.  357.  [h)  See  Jordan  v.  Sau-Jcins,  (1791)  1 

{e)  S.  24  (7).  Ves.  402;   Price  v.   Dyer,    (1810)    17 

(/)  Smith  V.  Whcatcroft,  (1878)  9  Ves.  356  ;  Van  v.  Corpe,  (1834)  3  M. 

Ch.  i).  223,  229  ;  47  L.  J.  Ch.  745.  &K.  269,  277  ;  andSug.  14th  ed.  164. 
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Chap.  xyil.    care  that  the  subject-matter  of  this  parol  agreement  is  also 

. ^-tl^ —  carried  into  effect ;  so  that  all  parties  may  have  the  benefit  of 

what  they  contracted  for  (/). 

Admissibility        The  admissibility  of  parol  evidence  by  way  of  defence  to 
evidence.         a  claim  for  specific  performance  of  a  written  agreement,  in  its 

literal  unvaried  terms,  may  be  conveniently  considered  with 

reference  to  four  classes  of  cases :  viz. : 


1st.  Fraud 
or  mistake 
affecting 
terms  of 
a^rreement. 


2ndly.  Fraud, 
mistake,  or 
surprise, 
inducing 
defendant 
to  enter  into 
agreement 
misappre- 
hending its 
effect ; 


1st.  Cases  where  the  defence  is,  that  by  fraud,  or  mistake, 
the  written  agreement  is,  in  terms,  different  from  that  which 
the  defendant  supposed  it  to  be,  when  he  executed  it ;  this,  if 
proved,  will  negative  the  plaintiff's  right  to  specific  perform- 
ance except  with  the  variation  {k) . 

2ndly.  Cases  where  the  defence  is,  that  by  fraud,  mistake, 
or  surprise,  the  defendant  executed  the  written  agreement 
imder  a  reasonable  misapprehension  as  to  its  effect  as 
between  himself  and  the  plaintiff  ;  here,  also,  the  Court  will 
refuse  to  make  a  decree  according  to  the  literal  terms,  or 
strict  construction  of  the  agreement. 


as  where  the         Thus,  where  the  terms  of  the  agreement  are  ambiguous, 

agreement  are  SO  that,   adopting   One   construction,   they   may   reasonably 

ambiguous ;     ^^  supposed  to  have  an  effect  w^hich  the  defendant  did  not 

contemplate,  the  Court  has,  upon  that  ground  only,  refused 

to  enforce  it  (/)  ;  and  this,  even  where  the  defendant  him- 


(i)  Per  Lord  Cottenham,  in  London 
(5-  Birmingham  E.  v.  Winter,  (1840) 
Cr.  &  Ph.  62. 

(/r)  See  Joynes  v.  Statham,  (1746)  3 
Atk.  388  ;  WooUam  v.  Beam,  (1802) 
7  Ves.  211 ;  2  Wh.  &  T.  L.  C.  7th 
ed.  513  ;  Sug.  14th  cd.  157  :  Mar- 
qtds  Toivnshend  \ .  Slant/room,  (1801)6 
Ves.  328  ;  Ramxlottom  v.  Gosdcn, 
(1812)  1  Ves.  &  B.  165 ;  Garrard  v. 
GrinUng,  (1818)  2  Sw.  244  ;  Lord 
Gordon  y.  Marquis  of  Hertford,  (1817) 
2  Mad.  106  ;  Clinan  v.  Coohe,  (1802) 
1  Sch.  &  L.  at  pp.  38,  39  ;  Hum- 
phries V.  Home,   (1844)  3  Ha.  276 ; 


Wood  V.  Scarth,  (1855)  2  K.  &  J.  33  ; 
Wright  V.  Goff,  (1856)  2  Jur.  N.  S. 
481  ;  and  see  Vouillon  v.  States,  ib. 
845  ;  25  L.  J.  Ch.  875. 

{I)  Calverlrgy.  WiUiflms,  (1790)  1 
Ves.  210;  Higginsony.  Clowes,  (1808) 
15  Ves.  516  ;  Clowes  v.  Higginson, 
(1813)  1  Ves.  &  B.  524;  V.-C. 
Wigram's  judgment  in  Manser  v. 
Jinel-,  (1848)  6  Ha.  447  ;  and  see 
Alvanhy  v.  Kinnaird,  (1849)  2  M.  & 
G.  8;  Wood\.  Scarth,  (1855)  2  K.  &  J. 
33.  In  Jenkinson  v.  Frjjys,  cited  (1801) 
6  Ves.  330,  the  evidence  appears,  in 
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self   was   the   author   of  the   ambiguity,   and  the  plaintiff  Chap.  XVII. 

certainly  supposed  himself  to  be  buying  all  he  claimed  (;;?). 

So,  where  the  defendant,  by  his  answer,  alleged  that  he 
made  his  offer,  and  signed  a  contract  for  the  purchase  of  an 
undivided  moiety  of  an  estate,  under  the  erroneous  belief 
that  the  rental  stated  in  the  particulars  was  that  of  the  moiety, 
and  not  of  the  whole  estate,  and  the  wording  of  the  particulars 
justified  a  doubt  as  to  its  meaning,  the  Court  refused  to 
enforce  specific  performance  (w)  :  so,  where  the  defendant 
assumed  that  his  contract  for  the  purchase  of  a  dwelling- 
house  included  an  adjoining  yard,  and  the  contract  was  so 
framed  as  to  leave  it  doubtful  whether  it  was  included  or 
not  (o).  So,  where  the  defendant  was  misled  by  the  sale 
plan  as  to  the  boundaries  of  the  purchased  property  (js).  So, 
where  the  defendant  made  a  mistake  in  calculating  the 
purchase-money  which  he  was  willing  to  take,  and  offered  to 
sell  the  estate  for  1,250/.  instead  of  2,250/.  as  he  had 
intended  (q) .  So,  where  the  written  contract  which  the 
plaintiff  sought  to  enforce  was  silent  as  to  any  restrictive 
conditions,  extrinsic  evidence  was  admitted  to  prove  a  prior 
restricted  parol  agreement,  and  specific  performance  of  the 
written  contract  was  refused  (r) . 

In  one  case(.s),  James,  L.  J.,  observed  that  some  of  the  but  mere 
cases  had  gone  too  far,  but  that  most  of  those  in  which  a  fraud  is  not 


fact,  to  have  been  offered  on  behalf       N.  S.  803  ;  and  see  S.  C,  (1864)   10 
of  the  plaintiff  instead  of  the  defen-       ib.  597. 

dant:   see  (1808)  15  Ves.  522,   and  i^p\  Benny  v.   Hancock,    (1870)    6 

(1848)  6  Ha.  447.  Ch.  1 ;  Brewer  v.  Brown,  (1884)   28 

{m)  Neap  v.  Ahhott,    (1838)  C.  P.       Ch.  D.  309  ;  54  L.  J.  Ch.  605. 
Coop.   333  ;    Manser  v.  Bach,  sup.  ; 

m      ,  -n  /To.QN  io  T  9)     Webster    v.     Cecil,    (1861)     30 

Tu-entyman  v.  Barnes,  (1848)  12  Jur.        -^  .  .  . 

„.„        1.  1  •   ,-rii     11       1  j-i    1.       Beav.  62;   in  this  case  the  mistake 

(43,  -where  a  plain tiii   alleged  that 

,1  i.  1    J  1  li      J  -u         was     clearly    proved   by  a   written 

the  agreement  had  been  altered  by  ,  ~ 

•L      .     1  ,  1    XT,  i       calculation  made    before  the   sale  ; 

chemical  agency,    and   moved    that 

,■■  •  "i  i.    T,         V     i   1    X         see  also  Asjnnalls  to  Powell,  [\diiQ)QO 

the    paper    might    be   subjected  to  .  -^  >  \         / 

chemical  tests  ;    but  the  Court  re- 
fused the  application.  ('■)  Barnard    v.    Cave,    (1858)     26 

in)  Swaisland  v.   Dcarsley,    (1860)  ^eav.  253. 
29  Beav.  430;   30  L.  J.  Ch.  652.  («)    Tamplin    v.    James,    (1880)    15 

(o)  Moxeyy.BiffU-ood,  (1862)  8  Jur.  Ch.  D.  215,  221. 

D.       VOL.  II.  3  Y 
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Chap.  XVII.  defendant  had  escaped  on  the  ground  of  mistake,  not  contri- 

'—^ —  "buted  to  by  tlie  plaintiff,  were  cases  where  liardship  amounting 

ground  for       to  injustice  would  have  been  inflicted  on  him  by  holding  him 
relief;  ^^  j^-g  "bargain,  and  it  would  be  unreasonable  to  hold  him  to 

it.  The  principle  on  which  the  Court  in  such  cases  withholds 
relief  from  the  plaintiff  is,  that  it  is  against  conscience  for  a 
man  to  take  advantage  of  a  reasonable  and  bond  fide  mistake 
of  another;  or,  at  least,  that  a  Court  of  Equity  will  not 
assist  him  in  doing  so ;  but  the  mere  existence  of  circimi- 
stances  at  the  date  of  the  contract  which  might  easily  have 
led  to  fraud,  and  the  want  of  any  professional  adviser  on  the 
part  of  the  defendant,  have  been  held  insufficient  to  negative 
the  right  to  specific  performance — no  fraud  being  shown  {t)  : 
nor  will  the  Court  allow  a  mistake  in  law  (??),  or  as  to  the 
legal  effect  of  the  language  of  the  contract,  unless  induced  by 
one  of  the  parties  (.r),  to  be  set  up  as  a  ground  for  resisting 
specific  performance  {y).  So,  where  the  defendant  speculates 
upon  facts,  which  turn  out  contrary  to  his  expectation,  he 
cannot  rely  on  his  mistaken  view ;  and  his  own  personal 
mistake  as  to  the  use  which  he  might  make  of  the  property  is 
unimportant  (~) .  And  a  purchaser  must  show  that  he  took 
reasonable  care  to  ascertain  what  he  was  buying  before  he 
will  be  allowed  to  set  up  the  defence  of  mistake.  Thus, 
where  a  pm-chaser,  relying  on  his  knowledge  of  a  property, 
bought  it  without  looking  at  a  plan  which  would  have  shown 
him  his  mistake,  he  was  held  to  his  bargain  {a). 


(0  Licjhtfoot    V.    Heron,    (1839)    3  [x)  Towdl  v.  Smith,  (1872)  14  Eq. 

Y.  &  C.  586.  85  ;   41  L.   J.  Ch.   734 ;    Wilding  v. 

(«)  "It  is  said,  ^  Ignorantia  juris  Sanderson,  1897,  2  Ch.  534,  550;  76 

haud  excusat;^   but   in  that  masim  L.  J.  Ch.  4G7,  684. 

the  word '>s' is  used  in  the  sense  of  ^y)    Marshall   v.    CoUett,    (1835)    1 

denoting  general  law,  the  ordinary  y.  &  C.  232,  238  ;  Mildmay  v.  Ilun- 

law  of  the  country.     But  when  the  gcrford,  (1691)  2  Vem.  243. 

word  '/Mi'  is  used  in  the  sense  of 

.,.,,,,,  •  (z)  Mildmau  y.  Hungerford,  sup. 

denoting  a  private  right,  that  maxim  ^  -'  -^  y    y      >     ^ 

has  no  application."  Per  Lord  West-  [a)  Tamplin  v.  James,   15  Ch.  D. 

bury,   iu    Cooper    v.    FhMs,    (1867j  215;   Goddard  v.  Jeffreys,   (1882)  30 

L.  R.  2  H.  L.   149,    170;   and  see  W.  R.  269;  51  L.  J.  Ch.  57  ;  and 

Earl  Beauchamp  v.    Winn,   (1873)   6  cf.  Preston  v.  I.uck,  (1884)  27  Ch.  D. 

iJ.,  at  p.  234.  497. 
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Mistake,  if  relied  on,  must  be  clearly  proved  (b),  and  parol   Chap.xyil. 
evidence   is  admissible   for  the   purpose.     The  acts  of  the 


and  mistake, 

parties  subsequent  to  the  contract  may,  in  some  cases,  be  if  relied  on, 

material  as  evidence  of  mistake  {c) .  clearly- 

proved. 

3rdly.  Cases  where  the  defendant  has  obtained  the  like  p'S^^tS" 
protection,  when  he  has  executed  the  aOTeement,  knowing:  °^  unfulfilled 

^  ,         ^  .  promise, 

its  terms  and  understanding  its  effect,  but  relying  upon  some  inducing 

misrepresentation  {d)  by  the  plaintiff,  or  his  agent  (e) ,  or  upon  enter  into 

some  stipulation  upon  his  part,  which  goes  to  vary  the  written  ^o^-^t^*tg 

asrreement,   but  which  he   refuses   to   fulfil :    e.g.,   a   parol  terms  and 

.  .  effect, 

promise  to  vary  the  terms  of  the  written  agreement  has  been 

admitted  as  a  defence  to  a  bill  seeking  its  specific  perform- 
ance (/).  So,  too,  where  there  was  a  parol  promise  that  a 
vendor  should  have  a  lease  of  the  property  which  he  had  in 
writing  agreed  to  sell  {g)  ;  and  the  same  decision  has  been 
come  to  in  the  case  of  a  parol  promise  by  the  auctioneer,  on 
behalf  of  the  vendor,  to  allow  compensation  for  a  deficiency 
in  quantity ;  the  right  to  which  was  in  effect  negatived  by 
the  particulars  {/i) .  So,  where  the  vendor  refused  to  perform 
his  agent's  engagement,  that  improvements  should  be  exe- 
cuted on  adjoining  property  (/).  But  if  the  plaintiff  offer  to 
perform  the  agreement  with — if  the  defendant  so  desire — 
the  parol  variation  or  addition,  this  is  sufficient ;  and  the 


(i)   Clat/  V.  Rufford,  (1851)  14  Jur.  (/)  Clarke  v.  Grant,  (1807)  U  Ves. 

803  ;    19  L.  J.   Ch.   295  ;    and    see  519  ;    MicMethicait    \.    Nightingale, 

Alvanlerjw.  Kinnaird,  (1849)  2  M.  &  (1848)   12  Jur.  638;    mmwiersley  v. 

G.  1  ;  Earl  of  Barnley  v.  L.  C.  ^-  B.  Be  Bid,  (1845)  12  C.  &  F.  45,  88  ; 

R.  Co.,  (1867)  L.  R.  2  H.  L.  43;  36  WilUams  v.  Jones,  (1886)   36  W.  R. 

L.  J.  Ch.  404.  573. 

(c)  Motiro  V.  Taylor,  (1848)  8  Ha.  [g)    Voiiillon  v.  States,  (1856)  2  Jur, 

at  p.  56.  N.  S.  845,  847  ;  25  L.  J.  Ch.  875. 

{d)  BuxtoHY. Lister,  {\'ii&)'iA.i'k.2it  (A)    Winch  v.  IFinchester,  (1812)   1 

p.  386;  discussed  in  (1802)  7  Ves.  219;  Ves.  &  B.  375,  378;    and  see  Sug. 

LovellY.  Ricks,  (1836)  2  Y.  &  C.  40  ;  14th  ed.  161,  162,  upon  Sir  Thomas 

5  L.  J.  N.  S.  Ex.  Eq.   101  ;    sup.  Plumer's  remarks  in  Clowes  v.  Hig- 

p,  99   et   seq.,    and   p.    146    et   seq.;  ginson,  (1813)  1  Ves.  &  B.  526. 

maris  V.  Eemlle,  (1831)  5  Bli.  N.  S.  (i)  Myers  v.  Watson,  (1851)  1  Sim. 

730,  754  ;  7  L.  J.  (0.  S.)  Ch.  79.  N.   S.    523,    529  ;    Rose   v.    Watson, 

{e)   Mrdlcns   v.    Miller,    (1882)    22  (1864)  10  H.  L.  C.  672;  35  L.  J.  Ch. 

Ch.  D.  194  ;  52  L.  J.  Ch.  380.  385. 

3  y2 
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Chap.  XVII.    defendant   cannot   set   up   the   want   of    a   perfect   written 

Sect.  5.  ^ 
contract  {k). 

Contempora-        rpj^g  foreffoinoT  cases  must  be  distinguished  from  those  in 

neous  but  o        o  o 

separate  parol  which  the  purchaser  relies  for  his  defence  on  the  non-per- 
°  '       formance  of   a   parol   representation,   made  by  the   vendor 

contemporaneously  with  the  written  contract,  and  having 
relation  to  the  same  subject-matter,  but  which  in  fact  forms 
an  independent  and  separate  agreement.  Non-performance 
by  the  plaintiff  is,  in  such  cases,  no  defence  to  an  action  by 
him  for  specific  performance  of  the  written  contract  {/). 
Thus,  a  parol  agreement  by  a  vendor  on  the  sale  of  a  flooded 
mine  that  he  will  pump  it  dry,  is  no  defence  to  his  action  for 
specific  performance  of  the  written  contract  (m) .  The  defen- 
dant's right,  in  such  cases,  is  to  counter-claim  for  specific 
performance  by  the  plaintiff  of  his  part  of  the  agreement, 
and  for  damages  for  its  non-performance. 


Collateral 
contract 
forming  part 
of  written 
agreement. 


The  result,  of  course,  is  the  same  where  the  collateral  and 
separate  contract  is  not  made  by  parol,  but  forms  part  of  the 
■written  agreement.  Thus,  where  A.,  in  consideration  of 
B.'s  building  a  house,  agreed  to  grant  him  a  lease ;  and  in 
case  of  any  breach  the  agreement  was  to  be  void,  and  A.  was 
to  have  the  right  to  re-enter  ;  and  by  the  same  agreement  A. 
agreed  that  B.  should  have  the  option  of  purchasing  the  fee 
at  a  stipulated  price  within  a  specified  time  ;  it  was  held  that 
a  breach  by  B.  of  provisions  as  to  the  insurance  of  the  pro- 
perty was  no  defence  to  a  suit  liy  B.  to  enforce  his  right  of 
pre-emption  {)i). 

Stipulation  Where  a  stipulation  is  omitted  from  the  written  agree- 

c^^sent  n^      ment,  upon  the  supposition  that  it  is  illegal  (o) ;  or  where  a 
defence. 


(/,)  3farti7i  V.  Pi/croff,  (1852)  2  D. 
M.  &  G.  785  ;  22  L.  J.  Ch.  91. 

(/)  Fry,  4tli  ed.  109. 

(;«)  Fhipps  V.  Child,  (1857)  3  Dr. 
709  ;  Green  v.  Low,  (185G)  22  Bcav. 
625 ;  cf .  lie  Adams  and  Kcnswffion 
Ventrij,   (1884)    27  Ch.   D.   394  ;    54 


L.  J.  Ch.  87. 

()i)  Croomc  v.  Lediard,  (1833)  2 
M.  &  K.  251,  260;  3  L.  J.  N.  S. 
Ch.  9b ;  Green  v.  Low,  iup.  ;  cf.  Jie 
Adams  and  Kensington  Vestnj,  sup. 

(o)  Lord  Lrnhnm  v.  Child,  (1781)  1 
Br.  C.  C.  92  ;  see  (1801)  6  Ves.  332  ; 
Sug.  14th  ed.  173. 
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party  having  bargained  for  the  insertion  of  a  particular  term,   Chap.  xyil. 

knowingly,  and  without  being  fraudulently  induced  thereto, — — 

executes  an  agreement  from  which  it  is  omitted  (p)  ;  Equity 
will  hold  the  omission  binding. 

4thly.  Cases  where  the  written  agreement  is  varied  by  parol  4tlily,  Subse- 
subsequently  to  its  execution.     In  these  cases  the  variation,  variation,part 
to  be  available  as  a  defence,  must  be  accompanied  by  such  a  performed, 
part-performance  as  w^ould  enable  the    Court  to  enforce  it 
if  it  were  an  original  independent  agreement  (q)  ;   subject, 
nevertheless,  to  the  doctrine  of  Equity  which  allows  parties, 
by  their  acts,  to  vary  the  original  agreement  in  respect  of 
matters  relating  to  title  and  the  time  for  completion  (>•) . 

(6.)  Defence  /r/iere  co)n2)kte  icntten  agreement; — permnal  in-      Section  6. 
capacify; — nature  of  contract ;— fraud ; — midaTxc; — matters 
relating  to  the  estate, — title — or  consideration ; — plaintiff\ 
conduct  after  contract ; — delay ; — election  of  other  remedy. 

We  will  now  consider  those  grounds  of  defence  which,  Defences 
assuming  the  existence  of  sl  prima  facie -yaMd.  agreement,  go  pietr^itten 
to   negative   altogether   the   right    to   specific   performance,  agreement. 
These  may  be  considered  under  the  following  heads  :  1st,  the 
personal  capacity  of  the  parties  to  contract ;  2nd,  the  nature 
of  tlie  agreement,  or  the  circumstances  under  which  it  was 
entered  into ;  3rd,  the  estate  contracted  for  ;  4th,  the  title 
thereto  ;  5th,  the  consideration ;  and  6th,  the  conduct  of  the 
plaintiff  subsequently  to  the  date  of  the  agreement. 

As  to  the  1st  of  the  above  heads. — Personal  incapacity  on  ist,  Personal 
the  part  of  the  defendant  to  enter  into  the  contract  {s)  is,  of  contract.^  ° 
course,  a  sufficient  defence  to  a  suit  for  specific  performance ; 
unless,  having  acquired  or  recovered  his  contracting  capacity, 
he  has  confirmed  or  adopted  the  agreement.     This  subject 

ip)  See     SheJburne    v.    Inehiquin,  17  Ves.  356,  364;  Rohumn  \.  Page, 

(1784)  1  Br.  C.  C.  at  p.  350  ;  Jackson  (1826)  3  Rus.    114;    Sug.   Uih.  ed. 

V.  Cator,  (1800)  5  Ves.  688  ;  Rich   v.  165. 

Jackson,  (1794)  4  Br.  C.  C.  514,  518.  [r)  Sug.  14th  ed.  165  ;  sup.  p.  503 

{q)  See  legal  v.  Miller,   (1750)    2  et  seq. 

Ves.  sen.  299;  Frioe  v.  Dyer,  (1810)  (*)  As  to  which,  vide  Ch.  1. 
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Chap.  XVII.   lias  been  fully  dealt  with  in  an  earlier  part  of  the  book,  to 

Sect.  6.  ,  .        P         1  ,  \ 
\Yhich  the  reader  is  referred  [f) . 


2nd,  Matters 
relating  to 
contract — 
illegality. 


Interference 
with  the 
rights  of  a 
third  party. 


As  to  the  2nd  of  the  above  heads. — Where  the  contract  has 
been  entered  into  for  an  illegal  purpose,  whether  the  same  be 
expressly  prohibited  or  be  merely  the  subject  of  a  statutory- 
penalty,  Equity  will  refuse  to  enforce  it  either  directly  or  in- 
directly (u) ;  but  if  the  agreement  is  not  positively  illegal,  the 
Court  will  not  refuse  specific  performance,  merely  because  it 
"  savours  of  illegality "  (v)  ;  and  if  a  legal  agreement  be 
intended  in  all  events  to  be  executed  according  to  its  terras, 
it  will  not  necessarily  be  avoided  by  a  collateral  parol  stipulation 
for  something  not  malum  in  se  but  merely  prohibited  (.r). 

So,  also,  if  the  contract  be  in  contravention  of  the  rights 
of  a  third  party  (y).  Equity  will  refuse  to  interfere;  as 
where,  before  the  Voluntary  Conveyances  Act,  1893,  it 
derogated  from  a  previous  voluntary  settlement  by  the 
plaintiff  vendor  (~)  ;  but  specific  performance  would,  before 


{t)  See  Ch.  I. 

(k)  Thomson  v.  T.,  (1802)  7  Ves. 
470;  Si/Ices  v.  Bcadon,  (1879)  11  Ch. 
D.  170,  197;  48  L.  J.  Ch.  522; 
Knowles  v.  Haughton,  (1805)  11  Ves. 
168  ;  De  Begnis  v.  Armistead,  (1833) 
10  Bing.  107  ;  Ewing  v.  Oshaldiston, 
(1837)  2  M.  &  C.  53,  85  ;  6  L.  J. 
N.  S.  Ch,  161  ;  Gas  Light  Co.  v. 
Turner,  (1840)  8  Sc.  609;  and  see 
Tomlinson  v.  Manchester  and  Birming- 
ham a.  Co.,  (1840)  2  R.  C,  104; 
Bitchie  v.  Smith,  (1848)  6  C.  B,  462  ; 
18  L.  J.  C.  P.  9  ;  G.  iV.  li.  Co.  v.  E. 
C.  R.  Co.,  (1851)  9  Ha.  306,  312  ;  L. 
B.  #  S.  C.  R.  Co.  V.  L.  S;  S.  TF.  R.  Co., 
(1859)  4  D.  &  J.  at  p.  389  ;  Shrews- 
burg  R.  Co.  V.  L.  ^-iV.  IF.  R.  Co., 
(1853)  4  D,  M.  &  G.  115  ;  (1857)  6 
H.  L.  C.  112 ;  20  L.  J.  Ch.  482,  but 
the  defence  is  not  favcnired  in  Equity : 
S.  C,  (1853)  16  Beav.  451  ;  and  it  is 
allowed  effect  only  for  the  public 
benefit,  and  not  for  the  benefit  of 
the  defendant,  Holman  v.  Johmon, 
{\11b)  1  Cowp.  at  p.   343;  and  see 


JFiIliams  v.  Bagleg,  (1866)  L.  R.  1 
H.  L.  200,  where  an  equitable  mort- 
gage, given  by  A.  as  an  inducement 
to  forbear  taking  criminal  proceed- 
ings against  his  son,  was  ordered  to 
be  delivered  up  to  bo  cancelled  ;  cf , 
Re  Great  Berlin  Steamboat  Co.,  (1884) 
26  Ch.  D.  616;  54L.  J.  Ch.  68.  See 
on  the  subject  of  illegality  generally, 
Fry,  4t.h  ed.  212  et  seq. 

{v)  Aubin  v.  Holt,  (1855)  2  K.  &  J. 
66,  70  ;  25  L.  J,  Ch.  36. 

{x)  Carolan  v.  Brahazon,  (1846)  3 
J.  &  L.  200. 

(y)  See  Harnett  v.  Yielding,  (1805) 
2  Sch.  &  L.  549,  554  ;  Gas  Light  Co. 
V.  Towse,  (1887)  35  Ch.  D.  519;  56 
L.  J.  Ch.  889  ;  and  see  and  con.sider 
Peacock  v.  Pcnson,  (1848)  11  Beav. 
355  ;  18  L.  J.  Ch.  57 ;  JFillmoft  v. 
Barber,  (1880)  15  Ch.  D.  96. 

(;)  Smith  V.  Garland,  (1817)  2  Mer. 
123  ;  Johnson  v.  Legard,  (1822)  T.  & 
R.  281  ;  Campbell  v.  Ingilby,  (1857) 
1  D,  &  J.  393. 
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that  Act,  be  enforced,  as  has  been  shown  {a),  at  the  suit  of  ^^gP;^^J"' 
the  purchaser,  against  the  voluntary  settlor.  

Again,  if  the  contract  be  one  which  the  Court  cannot  Jj^^^^Jj^J^f^ 
execute  in  all  its  material  terms  {h)  ;  or  there  are  mutual  execute  the 
rights  incapable  of  being  enforced  by  an  immediate  decree  (c) ; 
or  the  consideration  is  the  execution  of  works  which  the 
Court  cannot  superintend  {d)  ;  or  there  is  only  an  agreement 
to  borrow  or  lend  upon  mortgage  (e) ,  the  Court  will  refuse  its 
aid.  But  where  money  has  been  advanced  upon  the  faith  of 
an  agreement  to  execute  a  mortgage,  even  with  an  immediate 
power  of  sale,  the  Court  will  decree  specific  performance  by 
ordering  the  execution  of  the  mortgage  (/'). 

Where  the  enforcement  of  the  contract  would  be  against  Contract 

.  against  public 

public  policy ;  as  where  it  originates  m  the  improper  dis-  policy. 

closure  of  evidence  taken  in  a  Chancery  suit,  the  Court  will 

not  interfere  (g)  ;  nor  will  it,  if  the  completion  of  the  contract  Breach  of 


would  amount  to  a  breach  of  trust  {//)  ;  even  by  reason  of  a 


trust. 


{a)  Siij}.  pp.  913,  1033. 

{b)  Gervais  v.  Edwards,  (1842)  2D. 
&  War.  80  ;  Counter  v.  Macpherson, 
(1845)  0  Mo.  P.  C.  83  ;  Downs  v. 
Collins,  (1848)  6  Ha.  at  p.  437  ;  Ford 
V.  Stuart,  (1852)  15  Beav.  493 ;  21 
L.  J.  Ch.  514 ;  Williamson  v.  Woof  ton, 
(1855)  3  Dr.  210  ;  Faris  Chocolate  Co. 
V.  Crystal  Falace  Co.,  (1855)  3  Sm.  & 
G.  119  ;  Waring  v.  Manchester  R.  Co., 
(1849)  7  Ha.  at  p.  492  ;  18  L.  J.  Ch. 
450  ;  EojK  V.  E.,  (1856)  22  Beav. 
35 1  ;  -S'.  Wales  R.  Co.  v.  Wythes, 
(1854)  5  D.  M.  &  G.  880  ;  Vansittart 
V.  r.,  (1858)  4  K.  &  J.  62  ;  27  L.  J. 
Ch.  222  ;  Lewis  v.  Stcjihenson,  (1898) 
67  L.  J.  Q.  B.  296. 

{c)  Blackett  v.  Bates,  (1865)  1  Ch. 
117  ;  34  L.  J.  Ch.  515;  Gervais  v. 
Edwards,  (1842)  2  D.  &  War.  80 ; 
Hills  V.  Croll,  (1845)  2  Ph.  60  ;  Firth 
V.  Ridley,  (1864)  33  Beav.  516. 

{d)  See  Peto  v.  Brighton,  cjc.  R.  Co., 
(1863)  1  H.  iS:  M.  468  ;  and  as  to 
builders'  contracts,  see  sup.  p.  1025. 


{e)  Rogers  v.  Challis,  (1859)  27 
Beav.  175 ;  Sichelv.  Mosenthal,  (1862) 
30  Beav.  371;  31  L.  J.  Ch.  387; 
Larios  v.  Bonany  y  Gurety,  (1873) 
L.  R.  5  P.  C.  346 ;  Western  Wagon 
Co.  V.  West,  1892,  1  Ch.  271,  273; 
61  L.  J.  Ch.  244  ;  S.  African  Terri- 
tories, Ld.  V.  Wallington,  1898,  A.  C. 
309;  67  L.J.  Q.  B.  470. 

(/)  Hermann  v.  Hodges,  (1873)  16 
Eq.  18;  43  L.  J.  Ch.  192;  Seton, 
6th  ed.  2041. 

[g)  Cooth  V.  Jackson,  (1801)  6  Ves. 
12,  30. 

[h)  Morthch  v.  Buller,  (1804)  10 
Ves.  292,  313  ;  Ord  v.  Novl,  (1820)  5 
Mad.  438;  Bridger  v.  Rice,  (1819)  1 
J.  &  W.  74;  Turnery.  Harvey,  (1821) 
Jac.  at  p.  178  ;  Wood  v.  Richardson, 
(1840)  4  Beav.  174  ;  Baijlies  v.  B., 
(1844)  1  Col.  at  p.  546  ;  Bellringer  v. 
Blag  rave, \{IU1)  1  De  G.  &  S.  66  ; 
White  V.  Cuddon,  (1842)  8  C.  &  F. 
766;  Sneesby  v.  Thome,  (1855)  7  D. 
M.  &  G.  399;  Maw  v.  Topham,  (1854) 
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Chap.  XVII. 
Sect.  6. 


Improvident 
contract  by 
agent. 


Contracts 
containing 
positive  and 
negative 
terms; 


stipulation  collateral  to  the  agreement  for  sale  ;  as  where  it 
was  agreed  that  the  purchaser  should  out  of  the  purchase- 
money  retain  a  debt  due  to  him  from  the  selling  trustee  (?). 
And  so,  where  trustees  conemTed  with  other  fiduciary  vendors 
in  a  sale  of  three  several  properties  for  an  entire  sum,  which 
they  agreed  to  apportion  among  themselves,  specific  per- 
formance against  the  purchaser  was  refused  (/>•) . 

It  has  been  held  that,  if  an  agreement  be  entered  into  by 
an  agent,  the  omission  of  all  usual  and  proper  stipulations  in 
favoiu-  of  his  principal  (/)  may  be  a  reason  for  refusing 
sj^jccific  performance :  although,  as  a  general  rule,  the  Court 
will  not  decline  to  enforce  a  contract  on  the  mere  ground  of 
its  improvidence  {m) .  But  it  is  conceived  that  the  decision  in 
question  may  be  explained  on  the  ground  of  mistake,  and 
that  a  contract  entered  into  through  an  agent  stands  on  no 
different  footing  from  one  made  directly  by  the  principal. 

A  contract  not  infrequently  contains  on  the  one  side  a 
negative,  on  the  other  a  positive,  stipulation.  The  jurisdic- 
tion of  the  Court  to  restrain  a  breach  of  the  negative  covenant 
was  formerly  regarded  as  being,  except  in  partnership  agree- 
ments, confined  to  those  cases  where  it  could  also  specifically 
enforce  the  positive  side  of  the  contract  (w).  But  this  limi- 
tation of  the  jurisdiction  was  finally  broken  down  by  the 
decision  of  Lord  St.  Leonards  in  Liimley  v.  Wagner  (o).  The 
principle  acted  upon  in  that  case  was,  apparently,  intended 


19  Beav.  576  ;  Naijlor  v.  Goodall, 
(1878)  47  L.  J.  Ch.  53  ;  Shrewsbury 
R.  Co.  V.  L.  S;  N.  TF.  R.  Co.,  (1853)  4 
D.  M.  &  G.  115 ;  26  L.  J.  Ch.  482  ; 
Dance  v.  Goldingham,  (1873)  8  Ch. 
902 ;  42  L.  J.  Ch.  777,  where  trustees 
were  selling  under  depreciatory  con- 
ditions ;  Ihuui  V.  Flood,  (1885)  28 
Ch.  D.  586  ;  64  L.  J.  Ch.  370. 

(i)  Thompson  v.  R  lacks  tone,  (1843)  6 
Beav.  470. 

{k)  Rede  v.  Oakes,  (1864)  4  D.  J.  & 
S.  505 ;  34  L.  J.  Ch.  145  ;  but  as  to 
the  law  at  the  present  day,  see  sup, 
p.  74. 


(/)  Uclsham  v.  Langley,  (1841)  1 
Y.  &  C.  C.  C.  175.  As  to  contracts 
by  agents,  see  Fry,  4th  ed.,  235  et 
seq. ;  and  Chadburn  v.  Moore,  (1892) 
61  L.  J.  Ch.  674. 

(w)  Sullivan  v.  Jacob,  (1828)  1 
Moll.  472,  477. 

(>i)  Kemble  v.  Kcan,  (1829)  6  Si. 
333  ;  Kimbcrlcyv.  Jennings,  (1836)  ib, 
340 ;  Baldwin  v.  Soc.  for  Diffusing 
Knowledge,  (1838)  9  Si.  393  ;  Uills  v, 
CroU,  (1845)  2  Ph.  00. 

(o)  (1852)  1  D.  M.  &G.  604;  21 
L.  J.  Ch.  898. 
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to  apply  only  to  cases  in  which  there  is  an  express  negative  Chap.  xvil. 

covenant  (p)  ;  it  has,  however,  been  extended  to  many  cases  ^— ^— 

in  which  a  negative  stipulation  conld  only  be  implied  from 
that  which  was  in  terms  positive  (q).  But  while,  on  the  one 
hand,  to  limit  the  jurisdiction  by  way  of  injunction  to  cases 
where  there  is  an  express  negative  stipulation  is  not  a 
rational  distinction,  because  many  contracts,  positive  in 
terms,  are  in  substance  also  negative ;  yet,  on  the  other  hand, 
as  almost  every  contract  may  be  so  analysed  as  to  imply  a 
negative,  it  is  difficult  to  place  any  limits  on  the  remedy  by 
injunction  in  the  case  of  positive  contracts,  if,  where  specific 
performance  is  impossible,  the  Court  will  indirectly  grant  it 
by  means  of  an  injunction  wherever  a  negative  stipulation 
can  be  implied  {>•). 

The  conclusion  to  be  drawn  from  the  authorities  is,  it  is  injimction, 
conceived,  correctly  stated  at  p.  373  of  the  4th  edition  of  ^^S^^^  ^ 
Fry  on  Specific  Performance,  and  is  as  follows  :  That  the 
Court  will  probably  hereafter,  except  so  far  as  it  may  be 
boimd  by  existing  authorities,  consider  whether  the  contract 
in  respect  of  which  the  injunction  is  sought  is  or  is  not  of  a 
kind  fit  for  specific  performance ;  that,  if  it  be,  the  Court 
will  tend  to  restrain  acts  inconsistent  with  it,  whether  there 
be  negative  words  or  not ;  that  if  it  be  not,  no  injunction 
will  be  granted,  even  though  negative  words  may  be 
present  (s). 

Equity   has   refused    to    enforce   contracts   on   the   mere  Hardship, 
ground  of  their  hardship  as  against  the  defendants  {f)  ;    as 
where  one-half  the  purchase- money  would,  under  a  clause  of 
forfeitui-e  contained  in  the  will  of  a  prior  owner,  have  gone 

(i?)  (1852)  1  D.M.  &G.  622.  (r)    Fry,    4th    ed.,    367    ct    seq.  ; 

\q)   Catt   V.    Tourle,    (1869)    4    Ch.  Heathcote  v.  N.  Staff.  R.   Co.,    (1850) 

654;     Webster   v.    Billon,    (1857)     5  2  M.   &   G.    100,    112;    Tothergill  v. 

W.  R.  867  ;   Fechter  Y.  Montgomery,  Jioivland,    (1873)     17    Eq.    132;    43 

(1863)    33   Beav.    22  ;    Montague   v.  L.  J.  Ch.  252. 

Flockton,{l?,n)  16Eq.  189;   42  L.  J.  {s)  Bonncll  v.  Bennett,    (1883)    22 

Ch.  677  ;  Sevin  v.  Beslandes,  (1860)  9  Ch.  D.  835  ;   52  L.  J.  Ch.  414. 
W.  E.  218  ;  30  L.  J.  Ch.  457.     See  {t)  Re  Hare  and  0' More,  1901,  1  Ch. 

Fry,  4th  ed.,  367  et  seq.  93  ;  70  L.  J.  Ch.  45. 
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Chap.  XVII.  to  a  third  party  {it) ;  and  where  the  contract  provided  that  a 

— —  road  should  he  made  hj  the  vendor  over  property  retained 

by  him,  and  it  appeared  that  the  making  of  the  road  would 
risk  the  forfeiture  of  the  lease  of  part  of  the  estate  (.r).  A.nd 
the  case  is  the  same  where  specific  performance  would  involve 
the  breach  of  a  prior  agreement  made  by  the  defendant  with 
a  third  party.  Thus,  where  A.,  who  held  under  a  lease  from 
B.,  with  a  covenant  not  to  assign  or  underlet  without  B.'s 
consent,  agreed  to  underlet  part  of  the  property  to  C,  with 
the  option  of  purchasing  the  whole  within  five  years,  and  B. 
refused  his  consent ;  it  was  held  that  C.  was  not  entitled  to  a 
decree  for  specific  performance  against  A.,  as  that  would 
involve  a  breach  of  the  latter's  covenant  with  B.  (y).  But 
before  the  validity  of  such  a  defence  is  admitted,  the  Court 
requires  to  be  satisfied  that  forfeitm^e  will  be  the  necessary 
result  of  enforcing  the  contract,  and  also  takes  into  con- 
sideration who  is  responsible  for  the  forfeiture  (~) .  For 
example,  it  will  not  permit  a  defendant  to  put  himself  in 
such  a  position  that  his  performance  of  the  agreement  shall 
create  a  forfeiture,  and  then  to  turn  round  and  say  that 
the  plaintiff  shall  not  have  specific  performance  of  the  agree- 
ment, because  the  defendant  has,  by  his  own  act,  enabled  the 
landlord  to  enter,  upon  the  agreement  being  performed  (a). 
So,  it  has  been  held,  that  a  mortgagor  contracting  to  grant 
a  lease  sliould  not  be  compelled  to  pay  o2  the  mortgage  in 
order  to  enable  him  to  complete  the  contract  (b).  So,  w^here 
a  mortgagee,  after  foreclosure,  contracted  to  sell  at  a  profit, 
and  inadvertently  contracted  in  the  character  of  a  mortgagee 
with  a  power  of  sale,  the  Court  refused  to  compel  him  to 
exercise  the  power,   and  so   run  the    risk  of    being  held 


(ri)  Fdinc  V.  Broxm,  (iToO)  cited  2  k  J.  493,  498  ;  28  L.  J.  Ch.  255. 

Ves.  sen.  307.  («)  Per  Turner,  L.   J.,  in  Helling 

{x)  Tcacock    v.    Femou,    (1848)   11  v.  Z«)«7ey,  3  D.  &  J.  499. 

Beav.   355;    18  L.    J.    Ch.    57;    cf.  (i)   Costirjan   v.   Hastier,    (1804)    2 

HelUng  v.  Ltmley,  (1858)  3  D.  &  J.  Sch.  &  L.  160.     But  damages  might 

493  ;  28  L.  J.  Ch.  255.  in   such  a   case  be   awarded  under 

(y)    Willmott  v.  Barber,    (1880)  15  Lord    Cairns'    Act  ;     sec    Hoive    v. 

Ch.  D.  90.  Hunt,  (18G2)  31  Beav.  420  ;  32  L.  J. 

(i)  Hellbig  v.  Lumlnj,  (1S58)  3  D.  Ch.  36. 
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accountable  for  the  purchase-money  as  mortgagee  instead  of  ^^gP;^^J^^- 

ahsolute  owner  (c) ;    and,  where  there  was  a  mutual  under-  

standing,  but  no  definite  agreement  between  the  mortgagee 
and  intending  lessee  that  the  agreement  for  a  lease  should 
be  approved  by  the  mortgagor,  and  he  decHned  to  concur, 
the  Court  refused  to  enforce  the  agreement  against  the 
mortgagee,  or  to  hold  him  liable  in  damages  (f/).  So,  it  is 
conceived,  specific  performance  would  be  refused  against  a 
mortgagee  with  no  power  of  sale,  who  enters  into  the  con- 
tract in  the  mistaken  belief  that  his  mortgagor  will  concur. 
And  where  an  estate,  subject  to  a  rent-charge  of  63/.,  was 
contracted  to  be  sold  for  868/.,  "  free  from  incumbrances," 
the  Court  refused  to  insist  on  the  vendor  paying  into  Court 
the  value  of  the  charge  under  s.  5  of  the  Conveyancing  Act, 
1881,  and  allowed  him  to  rescind  {c). 

So,  where  a  tenant  for  life,  who,  upon  the  settlement  by 
liim  of  lands  of  equal  value,  would  have  been  absolutely 
entitled  to  the  settled  estates,  contracted  to  sell  them,  the 
Court  would  not  order  him  to  procure  and  settle  other  lands, 
and  so  acquire  a  title  (/)  ;  so,  where  the  vendor  entered  into 
the  contract  in  the  belief  that  he  was  the  absolute  owTier,  and 
it  subsequently  turned  out  that  he  had  only  a  power  of  sale 
and  exchange,  and  was  bound  to  re-invest  the  purchase-money, 
specific  performance  was  refused  {g) . 

So,  where  the  completion  of  the  contract  would  involve  a  Breach  of 
breach  of  trust,  the  Court  will,  partly,  as  we  have  seen  (/^),  on  defence  on  ^ 
the  ground  of  the  impolicy,  or  quasi-illegality  of  the  trans-  f^rdShip* 
action,  and  partly  on  the  ground  of  hardship,  decline  to 
interfere.     Thus,  where  a  sale  by  trustees  under  a  power  was 
so  disadvantageous  as  to  be  a  breach  of  trust,  the  Court  refused 


(c)    Watson  v.  Marsion,  (1853)  4  D.  U5. 

M.  &  G.  230.  (/)  EfncellY.  George,  (1815)  1  Mad. 

id)  Franklinslci  v.  Ball,   (1864)  33  1  ;    and    see    Southivell  v.   Nicholas, 

Beav.  5G0.    See  now  Conv.  Act,  1881,  (1732)  cited  ib.  9,  n. 

s.  18.  [g)  Eood    V.    Oglander,    (1865)    34 

[e)  Re  G.  N.  It.  Co.  and  Sanderson,  Beav.  513,  518,  519. 

(1884)  25  Ch.  D.  788  ;  53  L.  J.  Ch.  (A)  See  sup.  p.  1055. 
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Chap.  XVII.   to  enforce  the  contract  (i)  ;  so,  where  the  trustees  of  an  estate 

— —  joined,  especially  in  that  capacity,  with  the  beneficial  owners 

in  a  contract  for  sale,  and  all  agreed  to  exonerate  the  estate 
from  any  incumbrances  which  might  affect  it,  the  Court  refused 
to  enforce  this  agreement  against  the  trustees,  when  it  seemed 
probable  that  the  incumbrances  might,  perhaps  materially, 
exceed  the  amount  of  purchase-money  (/i).  The  validity 
of  this  defence  is  not  confined  to  cases  where  an  express  trust 
would  be  violated  if  the  contract  were  enforced,  but  applies 
to  every  case  where  its  enforcement  would  involve  a  breach  of 
confidence  (/). 


Failure  of  one 
of  two  inter- 
dependeut 
COD  tracts. 


So,  where  the  contract  was  intended  by  both  parties  to  be 
the  means  of  forwarding  a  common  object  which  had  utterly 
failed  before  the  bill  was  filed,  the  Court  refused  to  interfere  (m) . 
So,  in  case  of  mutual,  though  distinct,  agreements,  the  subject- 
matter  of  the  one  ma//  be  so  connected  with  that  of  the  other, 
that  the  Court  will  enforce  both  or  neither  («)•  Where,  how- 
ever, the  contracts,  though  contained  in  the  same  instrument, 
are  really  independent,  the  breach  of  one  is  no  defence  to  an 
action  for  specific  performance  of  the  other  (o) . 


Hard.-hip  But  whcrc  a  solicitor  contracted  in  his  own  name  for  the 

rimibkf as      purchase  of  an  estate,  the  fact  of  his  having  purchased  for  an 
a  defence.        undisclosed  client,  was  held  to  be  an  insufficient  defence  on 


{i)  Mortloch  V.  Bnllcr,  (1804)  10 
Ves.  292,  313,  and  see  other  cases 
cited  in  note  (A)  sup.  p.  1055. 

(A)  Wedgwood  v.  Adams,  (1843)  6 
Beav.  600  ;  (1844)  8  Boav.  103  ;  and 
see  as  to  hardship,  Talbot  v.  Ford, 
(1842)  13  Si.  173  ;  Ecmiiujuay  v. 
Fcrnandes,  (1842)  t*.  at  p.  243  ;  12 
L.  J.  N.  S.  Ch.  130  ;  Kimhcrky  v. 
Jennings,  (1836)  6  Si.  340  ;  and  Webb 
V.  London  and  Portsmouth  II.  Co., 
(1851)  9  Ha.  129  ;  21  L.  J.  Ch.  337. 

(/)  See  Mortloclc\.  Buller,  (1804)  10 
Ves.  292,  313;  Shreusbunj  and  Bir- 
mingham R.  Co.  V.  L.  ^  X.  W.  R.  Co., 
(1854)  4  D.  M.   &  G.  115;  6  H.  L. 


C.  113  ;  20  L.  J.  Ch.  482  ;  and  see 
Fry,  4th  ed.  178,  179. 

(>«)  Badwick  y.  Ranslip,  (1850)  14 
L.  T.  O.  S.  543.  Scd  alitcr,  if  there 
was  no  such  community  of  purpose  : 
see  Webb  v.  London  and  Portsmouth 
R.  Co.,  (1851)  9  Ha.  129;  21  L.  J. 
Ch.  337. 

{n)  Croome  v.  Lediard,  (1834)  2  M. 
&  K.  at  p.  260  ;  3  L.  J.  N.  S.  98  ; 
and  see  Merchants''  Trading  Co.  v. 
Banner,  (1871)  12  Eq.  18  ;  40  L.  J. 
Ch.  515  ;  and  see  sup.  p.  1052. 

(o)  Green  v.  Lou-,  (1856)  22  Beav. 
C25. 
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the  ground  of  hardsliip  (j))  ;  so,  also,  where  a  person  contracted   ^^gP;.^^^^' 

for  the  lease  of  a  mine,  his  ignorance  of  mining  matters,  and  

the  fact  of  the  mine  having  proved  worthless,  were  held  an 
insufficient  defence  {q). 

And  in  cases  against  public  companies,  the  Court  will  not  ^g^^^J^JP^J^^^ 
consider  the  hardship  inflicted  upon  individual  members,  if  corporation. 
the  contract  be  enforced,  but  will  look  to  the  rights  and 
liabilities  of  the  corporation  itself  (r). 

Hardship,  in  order  to  constitute  a  sufficient  defence,  must,  HardsMp 
as  a  general  rule,  be  proved  to  have  existed  at  the  date  of  the  tained. 
contract  (s)  ;  unless,  perhaps,  it  has  been  occasioned  by  the 
subsequent  acts  of  the  party  seeking  specific  performance. 

Equity  will    refuse   to    enforce   a   contract    procured    by  Fraud,  mis- 

■'•       "^  .  take,  surprise, 

fraud  {t) ,  or  duress,  or  one  entered  into  under  a  common  misrepresen- 
mistake  {ii),  or,  in  many  cases,  a  mistake  only  by  the  concealment. 
defendant  {r)  ;  or  under  the  influence  of  surprise  (//) ;  or  one 


(p)  Saxon  V.  Blake,  (1861)  29  Beav.  58  ;  35  L.  J.  Ch.  36.     See  generally 

438.  on  the   subject,    Fry,    4th    ed.    341 

(q)  Eat/ward   v.    Cope,    (1858)    25  et  seq. 
Beav.  140  ;  27  L.  J.  Ch.  468.  {x)  See  Tamplin  v.  James,    (1880) 

(r)  Fer'LoT&.GoitenhaxaxD. Edwards  15  Ch.  D.  215;  Harnett  v.  Yielding, 

V.    Grand  Junction  B.   Co.,   (1836)   1  (1805)  2  Seh.  &  L.  549,  554;  Hoivell 

M.  &  C.  650,  674  ;  6  L.  J.  N.  S.  Ch.  v.    George,    (1815)    1    Mad.    1,    11; 

47.  Baxendale  v.   Seale,  (1854)   19  Beav. 

(«)  Webb  V.  Direct  London  and  Ports-  601  ;  24  L.  J.  Ch.  385  ;  Atfenborough 

mouth  B.  Co.,  (1851)  9  Ha.  129  ;  21  v.   Bdwards,   (1854)   3  Eq.  R.    124  ; 

L.  J.  Ch.  337.  Sicaisland  v.  Bearsley,  (1861)  29  Beav. 

{t)  Fry,  4th  ed.  306  et  seq.     As  to  430 ;    30   L.   J.   Ch.  652 ;   Sood  v. 

evidence    of    fraud,     see    Griggs  v.  Oglander,  (1865)  34  Beav.  513.     But 

Htaplee,  (1848)  2  De  G.  &  S.  572.  see  Van  Praagh  v.  Everidge,  1902,  2 

(«)  Calverley  v.  Williams,  (1790)   1  Ch.  266  ;  71  L.  J.  Ch.  598,  where 

Ves.  211;  Stapylton  v.  Scott,  (1807)  the  mistake  -svas  solely  due  to  de- 

13  Ves.  425,  427  ;  Cloices  v.  Iliggin-  fendant's  carelessness. 
son,  (1813)    1  Ves.  &  B.   524  ;    Lord  {y)  See  Erans  v.  Llcivellyn,  (1787) 

Gordon   v.    Lord  Hertford,    (1817)   2  2  Br.  C.  C.  150  ;   Twining  \.  Morrice, 

Mad.  106;    Colyer  v.  Clay,   (1843)   7  (1788)    ib.    326;    Lord  Townshend  v. 

Beav.  188;  Monro  y.  Taylor,  {\M^)  %  Stangroom,    (1801)   6  Ves.    328,   338; 

Ha.  at  p.  56;    21  L.  J.   Ch.   525;  3Iortlock  v.  Bnller,  (1804)  10  Ves.  at 

Siggins  v.  Samels,  (1862)  2  J.  &  H.  p.  305  ;    WUlan  v.  W.,  (1809)  16  Ves. 

460  ;  Cochrane  v.  Willis,  (1865)  1  Ch.  72. 
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Chap.  XVII.   founded  on  a  fraudulent  or   material  misrepresentation   or 
^^^^ —  concealment  (s)  of  facts  by  tlie  plaintiff  {a). 

Thus,  wliere  a  vendor  made  a  bond  fide  mistake  as  to  the 
authority  which  he  had  given  to  the  auctioneer,  and  the  pro- 
perty was  knocked  down  at  a  less  sum  than  he  had  intended 
to  accept,  specific  performance  was  refused  {h) ;  but  a  mere 
inadvertent  omission  to  insert  an  intended  term  in  the 
contract  (c),  or  a  mistake  as  to  the  legal  consequences  of  an 
act  {(J),  or  as  to  the  legal  effect  of  the  agreement  {c),  or  as  to 
the  purposes  for  which  the  x^roperty  may  be  used  (/),is  an  in- 
sufficient ground  of  defence. 


Fraud.  Where  a  mortgage  was  intended,  but  an  absolute  convey- 

ance was  in  fact  taken,  the  setting  up  of  the  latter  by  the 
mortgagee  was  held  to  be  a  fraud,  and  parol  evidence  was 
admitted  to  prove  the  terms  of  the  contract  {g)  ;  and  where  a 
contract  for  the  purchase  of  a  partial  interest  in  an  estate  has 
been  procured  by  fraud,  a  subsequent  contract  for  the  purchase 
of  the  residue,  if  fairly  referable  to  the  prior  contract,  will 
share  its  fate  {h) . 


{z)  As  to  what  is,  see  Eeijnell  v. 
Sprye,  (1852)  1  D.  M.  &  Or.  660; 
21  L.  J.  Ch.  633  ;  Blake  v.  3foicatt, 
(1856)  21  Beav.  603  ;  MuUcns  v. 
Miller,  (1882)  22  Ch.  D.  194;  52 
L.  J.  Ch.  380  ;  but  see  Eayicard  v. 
Co})e,  (1858)  25  Beav.  140;  27  L.  J. 
Ch.  408  ;  concealment  by  vendor  of 
a  mine:  Archer  v.  Stone,  (1898)  78 
L.  T.  34. 

{a)  See  the  subject  discussed  sup. 
Ch.  III.  and  Ch.  IV.  p.  149  et  seq. ; 
and  Lord  Clermont  v.  Tashurgh,  (1819) 

1  J.  &  W.  112;  Cadman  v.  Horner, 
(1810)  18  Ves.  10;  Lovell  \.  Uieks, 
(1836)  2  Y.  &  C.  46 ;  5  L,  J.  N.  S. 
Ex.  Eq.  101 ;  Cox  v.  SMdleton,  (1854) 

2  Dr.  208  ;  23  L.  J.  Ch.  618  ;  Barker 
V.  Harrison,  (1846)  2  Coll.  546; 
Harris  v.  Kcmhle,  (1831)  5  Bli.  N.  S. 
730  ;  and  Lenny  v.  Hancock,  (1870) 


6  Ch.  1  ;  andiBrewer  v.  Brown,  (1884) 
28  Ch.  D.  309  ;  54  L.  J.  Ch.  605  ; 
cases  of  a  misleading  sale  plan : 
Sug.  14th  ed.  211. 

[h)  Bay  v.  Wells,  (1801)  30  Beav. 
220. 

{c)  Parker  Y.  Tasu-cll,  (1858)  2  D.  & 
J.  559  ;  27  L.  J.  Ch.  812  ;  but  see 
Brouyldon  v.  Hutt,  (1858)  3  D.  &  J. 
501  ;  28  L.  J.  Ch.  167. 

((f)  G.  W.  R.  Co.  V.  Cripps,  (1845) 
5  Ha.  91. 

{e)  Toicell  v.  Smith,  (1872)  14  Eq. 
85;  41  L.  J.  Ch.  734. 

(/)  Mildmayy.  Hiniycrford,  (1691) 
2  Vern.  243. 

(y)  Lincoln  v.  IVriyht,  (1859)  4 
D.  &  J.  16. 

(/«)  Lteynell  v.  Sprye,  (1852)  1  D. 
M.  &  G.  660;  21  L.  J.  Ch.  033; 
Yonye  v.  Bcyncll,  (1852)  9  Ha.  809. 


Duress. 
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In  one  case,  a  seemity  obtained  from  a  father  for  his  son's  Chap.  XVII, 
debt,  under  a  tacit  or  implied  threat  that  the  son  would  be 
prosecuted  for  felony  unless  matters  were  satisfactorily- 
arranged,  was  held  to  be  invalid;  not  merely  as  being  a 
misprision  of  felony,  but  also  on  the  ground  that  the  father 
was  so  eu'cumstanced  as  not  to  be  a  free  and  voluntary  agent  {i) ; 
but  the  mere  fact  of  the  defendant  being  in  prison  at  the  time 
of  signing  the  contract,  is  not  of  itself  a  sufficient  defence  {J). 

And  where  one  party  induces  the  other  to  contract  on  the  Misrepresen- 
faith  of  material  representations  made  to  him,  any  one  of 
which  has  been  untrue,  the  whole  contract  may  be  set 
aside ;  for  none  can  say  that  the  untrue  statement  may 
not  have  been  precisely  that  which  turned  the  scale  in 
the  mind  of  the  party  to  whom  it  was  addressed.  The 
subject  of  misrepresentation  has  been  so  fully  dealt  with  in 
earlier  parts  of  this  work,  in  its  relation  both  to  executory  (/.•), 
and  to  executed  (/)  contracts,  that  it  is  unnecessary  to  enter 
further  into  it  in  this  place,  except  to  add  that  mere  silence 
as  regards  a  material  fact,  which  the  one  party  is  not  bound 
to  disclose  to  the  other,  does  not  furnish  ground  for  a  defence 
to  specific  performance  (m). 

An  agreement,  fair  as  between  the  parties,  is  not  invalid  Agreement 
merely  because   it  may  have  been   concocted   and  brought  tween  parties, 
about   by  a   third  person   with   a  fraudulent   intention   of  b^^^f^^u^/of 
benefiting  himself  (>?).     The  question  what  degree  of  fraud,  third  person. 
in  the  act  of  a  mere  stranger,  to  which  the  plaintiff  was  neither 
party  nor  privy,  the  Comi  will  consider  sufficient  to  deprive 
the  plaintiff  of  a  decree  for  specific  performance,  has  been 
judicially  discussed  in  the  case  below  (o). 


(i)    Williams     v.     Baylei/,     (1866)  p.  149  et  scq. 

L.  E.  1  H.  L.  200  ;  and  see  pp.  1014,  {I)  Sup.  p.  806  et  seq. 

1054.  («)   Turner  v.  Green,  1895,  2  Ch. 

{j)  BrinMey  v.  Hann,  (1843)  Dru.  205;  64  L.  J.  Ch.  539. 

175  ;  see  Cumming  v.  Ince,  (1847)  12  («)  Bellamy  v.  Sabine,  (1847)  2  Ph. 

Jut.  331  ;   17  L.  J.  Q.  B.  105  ;  Petre  425 ;  17  L.  J.  Ch.  105. 

V.  Espinasse,  (1833)  2  M.  &  K.  496  ;  (o)    Union  Bank  v.  Munster,  (1887) 

&%  V. /ac7«o«,  (1843)  6  Beav.  192.  37   Ch.    D.    51,    54;    57  L.  J.  Cb. 

[Jc)  Sup.  Ch.  III.  ;   Ch.  IV.  ;  and  124. 
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Chap.  XVII. 
Sect.  6. 

Want  of 
mutuality  of 
remedy, 
■whether  a 
defence, 


Want   of   mutuality   may   be   either   legal   or   equitable. 
Want  of  mutuality  at  law  occurs  where  in  a  bilateral  contract 
a  promise  which  is  the  consideration  for  another  promise, — 
e.g.,  to  pay  the  purchase-money  in  consideration  of  a  promise 
to  convey  the  estate,— is  not  enforceable.    Want  of  mutuality 
in  equity  is  a  ground  of  defence  not  infrequently  relied  on  ; 
but  in  respect  of  which  the  rules  of  the  Court  are  some- 
what  undefined.      The    principle    would    seem    to    be    an 
illustration  of  the  judicial  discretion  to  which  the  remedies 
of   a  Court  of   Equity  are  subject :    viz.,  that  a  defendant 
ought   not   to  be   harassed   with  litigation  founded  on   an 
agreement    which    he    himself    could    not   enforce    against 
the  plaintiff.     Thus,  where  a  contract  by  a  corporation  to 
grant  a  lease  was  invalid,  as  not  being  under  the  seal  of 
the  corporation,  and  therefore  not  enforceable  by  the  corpora- 
tion, specific  performance  of  the  contract  at  its  instance  was 
refused  (^j).     Apparently,  by  reason  of  want  of  mutuality 
at  law,  it  was  once  doubted  whether  a  plaintiff  could  enforce 
a  written  agreement  which  he  himself  had  not  signed  :  but  it 
was  ultimately  decided  {q)  that  he  could,  inasmuch  as  filing 
the  bill  bound  him  to  the  contract,  and  from  that  time  there 
was  mutuality  (r).     So,  as  we  have  seen,  the  personal  in- 
capacity of  the  plaintiff  to  enter  into  the  contract,  is  generally, 
if  subsisting  at  the  time  of  the  writ  being  issued,  a  good 
defence  (s).     But  the  fact  of  one  party  to  a  contract  having 
so  acted   as   to   preclude   his   right  (/),  or   even   having   by 
accident  lost  his  right  {u)  to  enforce  it  in  Equity,  will  not 
affect  the  remedies  of  the  other  party ;  and  it  not  infrequently 
happens,  in  other   cases,  that   plaintiffs  obtain   decrees   for 


(;;)  Oxford  Corp.  v.  Crow,  1893, 
3  Ch.  535. 

[q)  Buthr  V.  Pouix,  (1845)  2  Coll. 
at  p.  IGl. 

()•)  Martin  v.  Mitchell,  (1820)  2  J. 
Sc  W.  at  p.  427  ;  Coleman  v.  Upcot, 
(1705)  5  Vin.  Abr.  528  ;  Bou-cll  v. 
Dew,  (1842)  1  Y.  &  C.  C.  C.  345 ; 
Butler  V.  J'owis,  sup. ;  see  London  S; 
Birmingham  R.  Cq.  v.  Wiyiter,  (1840) 


Cr.  &  Ph.  57  ;  but  see  also  Gaskarth 
V.  Ijord  Lowther,  (1806)  12  Ves.  107. 

(«)  See  sup.  p.  1053. 

{t)  S.  E.  R.  Co.  v.  Knott,  (1852) 
10  Ha.  122;  E.  C.  R.  Co.  v.  Ilawkes, 
(1852)  1  D.  M.  &  G.  at  p.  758  ; 
(1855)  5  H.  L.  C.  331  ;  22  L.  J.  Ch. 
77. 

(w)  Haxckes  v.  E.  C.  R.  Co.,  (1852) 
1  D.  M.  &  G.  at  p.  758. 


SPECIFIC  PERFORMANCE.  1065 

sp3cific  performance  of  agreements,  the  specific  performance  Chap.  XVII. 

of  which  could  not  have  been   enforced  against  them   as  — — 

defendants  (x). 

The  defence  of  non-mutuality  in  Equity  has  generally  been  when  founded 

grounded  upon  the  alleged  entu-e,  or  partial,  want  of  title  in  wanf  oftftle 

a  plaintiff  vendor.     Thus,  it  has  been  held,  that  A.  cannot  '"^  PJ^iDtiff 

'  vendor. 

enforce,  against  C.^  an  agreement  for  the  sale  to  him  of  B.'s 
estate  ;  even  although  B.  be  willing  to  confirm  the  contract  {>/) : 
and  it  has  been  considered  doubtful  by  Lord  St.  Leonards  (z) 
"  whether  there  is  an//  case  in  which  a  man,  knoA^ing  himself 
not  to  have  any  title,  has  been  allowed  to  enforce  the  contract 
by  procuring  a  title  before  the  report"  (a). 

The  doctrine  appears,  in  fact,  to  be  an  illustration  of  the  The  jurisdic- 
general  rule  that  where  no  legal  invalidity  affects  the  contract,  tioniV'^wi'th' 
the  enforcement  of  it  in   Equity   is   a   matter   of  judicial  ^^^  Court, 
discretion  (6).   Consistently  with  this,  in  several  cases,  specific 
performance  has  been  decreed  at  the  suit  of  vendors  who, 
contracting  under  the  bond  fide  belief  that  they  could  make  a 
good  title,  afterwards,  on  discovering  that  they  had  no  title, 
either  legal  or  equitable,  procured  the  concurrence  of  the 
necessary  parties  (c)  :  as,  also,  at  the  suit  of  vendors  who  had 
contracted  to  sell  the  fee  simple,  knowing  that  they  had  only 

{x)  See  Martin  v.  Tyeroft,  (1852)  2  of  Lord  Eldon  in   White  v.  Damon, 

D.  M,  &  G.  785,  795;  22  L.  J.  Ch.  (1802)  7  Ves.  35,  as  to  how  the  dis- 

9'i-  cretion  is  to  be  exercised. 

(y)  Noel  V.  Hoy,  (1820)  cited  Sug.  [c]  Hoggart  v.  Scott,  (1830)  1  R.  & 

14th  ed.   217  ;    and  see  Tendring  v.  M.  293,  a  case  of  mistake  as  to  the 

London,  (1731)  2  Eq.  Ca.  Ab.   680  ;  proper  parties  to  exercise  a  power  of 

Hamilton   v.    Grayif,    (1815)    3  Dow,  s.sle\vad.eT  a  vi\\\;  Chamberlain  v.  Lee, 

33,  42.  (1840)  10  Si.  444,  where  the  frontage 

(-)  Sug.  12th  ed.  241,  n.  {p).  of  the  estate  was  found  to  belong  to 

(ff)  See   on   this   point,    Bryan   v.  a  third  person ;  Eyston  v.  Simmoids, 

Leicis,  (1826)  Ry.  &  Mo.  386  (a  case  (1842)  1  T.  &  C.  C.  C.  608;  11  L.  J. 

at  Law  on  a  sale  of  goods);  Lechmere  N.  S.  Ch.  376,  where  the  estate  had 

V.  Brasier,  (1821)   2  J.   &  W.  289;  escheated    to  the    Crown;    and  see 

Dalby\.  Fallen,  (1829)  3  Si.  29;  (1830)  Williams  v.  Carter,  (1821)  Sug.  14th 

1  R.  &  M.  296;  and  the  cases  cited  ed.  217  ;  Graham  v.  Oliver,  (1840)  3 

inf.  n.  {g),  next  page.  Beav.  124  ;  E.  C.  E.  Co.  v.  Haickes, 

{b)  Salisbury  v.  Hatcher,  (1842)  2  Y.  (1855)  5  H.  L.  C.  331 ;  22  L.  J.  Ch. 

&  C.  C.  C.  at  p.  64  ;  and  see  remarks  77. 

D.       VOL.  II.  3  z 
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Chap.  XVII.  a  life  estate  or  other  limited  interest,  and  relying  on  being 
— —  able  to  procure  the  concurrence  of  the  parties  entitled  in  re- 
mainder {d).  So,  it  would  seem  that  a  vendor  who  has  con- 
tracted to  sell  in  the  bond  fide  belief  that  he  is  absolutely 
entitled,  when  in  fact  lie  has  only  a  partial  interest,  may 
enforce  the  contract,  if  he  is  able  to  complete  the  title  by  the 
date  fixed  for  completion  {c) .  But  it  must  be  observed  that 
in  none  of  these  cases  did  the  purchaser,  on  discovering  the 
defect,  repudiate  the  contract.  A  vendor  cannot  make  a 
purchaser  accept  a  conveyance  from  a  third  party  instead  of 
himseK,  as  that  would  be  substituting  one  contract  for 
another  (/). 


It  seems  by  no  means  clear  whether,  even  in  the  extreme 
case  of  A.  contracting  to  sell  the  estate  of  B.,  A.  would  not 


Where 
vendor, 
having  no 

to  seU  °^*^'^^*''  ^®  entitled  to  specific  performance,  if  by  procmiug  a  convey- 
ance from  B.,  he  were  able  to  make  a  good  title  on  the 
reference ;  unless,  indeed,  the  pm-chaser  has,  on  discovering  the 
defect,  immediately  repudiated  the  contract  {g).  In  fact,  in 
such  cases  the  material  question  seems  to  be,  whether  the 
purchaser  has,  on  discovering  that  the  estate  is  not  bound,  at 
once  refused  on  his  part  to  be  bound,  or  has  continued  to 
negotiate  upon  the  footing  of  the  contract  being  still  valid 
and  subsisting  (//).  At  any  rate,  if  a  purchaser  intends  to 
rely  on  the  objection  that  the  vendor  has  only  a  limited 
interest,  he  must  do  so  at  once,  and  cannot  avail  himself  of 
it,  after  he  has  required  the  concurrence  of  persons  who  can 


{d)  Lord  Stourton  v.  Meers,  cited 
2  P.  W.  630  ;  Wynn  v.  Morgan, 
(1802)  7  Ves.  202  ;  Coffin  v.  Cooper, 
(1807)  14  Ves.  205  ;  Salifshunj  v. 
Hatcher,  (1842)  2  Y.  &  C.  C.  C.  54. 

{e)  MiirrcU  v.  Goodyear,  (1859)  1 
D.  F.  &  J.  432. 

(/)  Brxjant  v.  Barmngham,  (1890) 
44  Ch.  D.  218,  223  ;  59  L.  J.  Ch. 
63G;  Me  Thompson  and  Holt,  (1890) 
44  Ch.  D.  492  ;  59  L.  J.  Ch.  651  ; 
Re  Head^s  Trustees  and  Macdonald, 
(1890)  45  Ch.  D.  310,  317  ;  59  L.  J. 


Ch.  604. 

{y)  See  Mortlock  v.  BuUer,  (1804) 
10  Ves.  315;  Boehm  v.  Wood,  (1820) 
1  J.  &  W.  422 ;  and  see  Salisbury 
V.  Hatcher,  sup.  ;  Ellis  v.  Rogers, 
(1885)  29  Ch.  D.  at  p.  072 ;  Bellamy 
V.  Debcnham,  1891,  1  Ch.  412;  60 
L.  J.  Ch.  160. 

(/t)  Eyston  v.  Simmonds  and  Salis- 
bury V.  Hatcher,  sup.  ;  and  see 
Weston  V.  Savage,  (1879)  10  Ch.  D. 
736  ;  48  L.  J.  Ch.  239  ;  Re  Head's 
Trustees  and  Macdonald,  (1890)  45 
Ch.  D.  310;  59  L.  J.  Ch.  604. 
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complete    the   title,   or   after   the  vendor   has  brought   his  Chap.  XVII. 

.                                   .                                                 .    .                              Sect.  6. 
action  {i).     In  an  action  at  Law  for  damages,  it  is  clear  that,  

at  any  rate  before  the  Judicature  Acts,  A.  contracting  to  sell 

B.'s  estate  could  not  have  recovered  damages   against  the 

purchaser  for  refusing  to  complete,  unless  he  could  show  that 

at  the  date  fixed  for  completion  he  could  have  made  out  a 

good  title  (k) . 

Several  cases,  however,  afford  an  illustration  of  the  exercise  Where  the 

purchaser,  on 

by  the  Court  of  its  discretionary  jmisdiction  to  refuse  specific  discovering 
performance,  where  the  purchaser  has,  on  discovering  the  repudiates', 
defect  in  the  vendor's  title,  forthwith  repudiated  the  contract. 
Thus,  where  the  contract  was  for  a  yearly  tenancy,  with  an 
option  of  taking  a  lease  for  twenty-one  years,  and  the  tenant, 
on  finding  that  the  landlord  could  only  grant  a  lease  for 
twenty  years  and  a  quarter,  repudiated  the  contract,  it  was 
held  that  the  landlord,  who,  before  the  cause  was  heard,  but 
not  till  after  he  had  filed  his  bill  for  specific  performance, 
was  in  a  position  to  grant  the  stipulated  lease,  could  not 
enforce  the  contract,  which  was  void  for  want  of  mutu- 
ality (/).  So,  where  A.  contracted  to  sell  to  B.  an  agreement 
for  a  lease  from  C.  to  A.,  which  was  at  the  date  of  the  con- 
tract voidable  at  the  option  of  C,  and  B.,  on  discovering  this 
fact,  at  once  repudiated  the  contract,  an  action  by  A.  for 
specific  performance  by  B.  of  the  contract  was  dismissed  (;w). 


(«■)  Hog(jart  v.  Scott,  (1830)  1  R.  &  the  tenant  for  life,  entered  into  a 

M.  296  ;    ILurrell  v.  Goodyear,  sup.  ;  contract,  and  filed  a  bill  for  specific 

Wylson  V.  Dunn,   (1887)  34  Ch.  D.  performance,   but    did    not  procure 

569,  577;  56  L.  J.  Ch.  855.  the  requisite  consent  until  after  the 

/7\    nr  17  -nj       J       /io"«-\    c  commencement  of  the  suit,  Eniarht- 

(A-)   Nohh  V.    Edicardes,    (18//)    5  _,  ,r    ^  ■■  -.     , 

Ch   T)    ^''S  Bruce,    V.-C,    expressed    a    doubt 

whether  the  bill  should  not  be  dis- 

(/)  Forrer  v.  Nash,  (1865)  35  Beav.  missed.    But  this  doubt  is  at  variance 

167.  with  the  general  rule  that  it  is  sufii- 

{m)  Brewer   v.    Broadwood,    (1882)  cient  for  the  vendor  to  make  out  a 

22  Ch.  D.  105  ;    52  L.  J.  Ch.  136  ;  title  at  the  hearing  or  on  the  refer- 

Wylson  V.  Dunn,  (1887)   34  Ch.  D.  ence;    see  lUis  v.  Boyers,  (1885)  29 

569  ;    56  L.  J.  Ch.  855.     In  Ada?ns  Ch.  D.  661,  where  the  C.  A.,  though 

V.  Broke,  (1842)  1  Y.  &  C.  C.  C.  627,  not  expressly   deciding    the    point, 

630,  where  trustees  with  a  power  of  intimated  that  a  pirrchaser  of  a  lease 

sale  exerciseable  with  the  consent  of  could  not  resist  specific  performance, 

3z2 


1068 


SPECIFIC  PERFORMANCE. 


Chap.  XVII. 
Sect.  6. 

Contract 
dependent  on 
condition 
precedent. 


Purchaser, 
when  pre- 
cluded from 
taking  the 
objection. 


Where  the  contract  itself  depends  on  the  performance  of  a 
condition  precedent,  the  party  to  fulifil  the  condition  cannot 
obtain  specific  performance  without  showing  that  he  has 
fulfilled  it.  Thus,  where  a  lessee  offered  to  surrender  his 
lease,  and  to  take  a  fresh  lease  to  a  nominee,  or  to  a  company 
which  he  intended  to  form,  and  his  offer  was  accepted ;  hut 
the  lessor  afterwards  refused  to  grant  the  lease  ;  it  was  held 
that  the  lessee  could  not  obtain  specific  performance,  as  he 
had  not  fulfilled  the  precedent  condition  of  appointing  a 
nominee  or  forming  a  company  («). 

But  the  purchaser  may,  by  his  contract,  preclude  himself 
from  objecting  that  the  consent  of  a  specified  person  is 
necessary,  or  that  the  sale  is  a  breach  of  trust;  thus,  e.g., 
where  trustees  for  sale,  who  had  no  power  of  leasing,  granted 
leases  which  materially  lessened  the  value  of  the  property, 
and  then  expressly  sold  the  estate,  subject  to  the  unautho- 
rized leases — the  want  of  authority  being  plainly  disclosed — 
the  title  was  forced  upon  the  piu'chaser  (o) . 


The  existence       The  existence  of  a  heavy  incumbrance  on  the  estate,  and 
brance  not  a     the  mental  incapacity  of  the  incumbrancer,  being  matters  of 
dtience?*         conveyance  and  not  of  title  (;;),  are  no  conclusive  defence  to 
a  vendor's  suit  (<?). 


Difficulty  on 
assignment  of 
contract  for  a 
lease. 


A  difiiculty  sometimes  arises  on  the  assignment  of  a 
contract  to  grant  a  lease  from  the  fact  that  the  lessor  does  not 
get  the  covenants  of  the  person  to  whom  he  contracted  to 
grant  the  lease,  but  only  those  of  the  assignee  of  the  contract. 
It  appears,  however,  to  be  no  answer  to  an  action  by  the 
assignee  of  the  contract  for  specific  performance  against  the 
lessor,  that  the  plaintiff  cannot  procure  covenants  from  the 


on  the  ground  that  the  vendor  had 
not  obtained  a  licence  to  assign  at 
the  date  of  the  writ. 

(«)  Williama  v.  Brisco,  (1882)  22 
Cli.  D.  441  ;  see  especially  p.  449, 
judgment  of  Cotton,  L.  J. ;  North  v. 
rcrcival,  1898,  2  Ch.  128:  f.7  L.  .T. 
Ch.  :vi\. 


(o)  Micholh  V.  Corbett,  (1865)  3  D. 
J.  &  S.  18;  and  see  Wu»t  v.  Stalli- 
brass,  (1873)  L.  R.  8  Ex.  17-3,  179; 
42  L.  J.  Ex.  108. 

[p)  Sup.  p.  319. 

(7)  Duke  of  Beaufort  v.  CIy>i», 
(18o5)  3  S.  &  G.  213  ;  1  Jur.  N.  S. 
.■it  p.  800.     See  Couv.  Act,  1881,  s.  5. 
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person  with  whom  the  lessor  originally  contracted,  and  who  Chap.  XVII. 
has   assigned   the   contract   to  the   plaintiff.     The   question  — — 


whether  the  lessor  is  himself  entitled  to  the  covenants  of  the 
party  with  whom  he  originally  contracted,  as  of  a  jjcrsona 
designata,  would  seem  to  be  one  of  construction  of  the 
original  contract ;  and,  in  the  absence  of  an  expression  of 
intention  to  that  effect,  it  is  conceived  that  he  would  not  be 
so  entitled  (>•). 

The  fact  that  the  vendor  contracted  to  sell  his  own  estate,  Nominal 
in  the  name  of,  or  as  agent  for,  another  (s)  ;  or  that  the  *^°^  ^^^  °^* 
nominal  purchaser  was  in  fact  the  agent  for  a  third  person 
with  whom  the  vendor  has  quarrelled  upon  other  matters  (/), 
or  to  whom  he  has  given  a  bare  refusal  (e<)  to  deal  for  the 
estate,  is  not,  in  general,  any  defence  to  a  suit  for  specific 
performance :  unless  the  case  can  be  brought  within  the  class 
of  cases  previously  noticed  (.r),  by  showing  that  the  misrepre- 
sentation was  used  as  the  inducement  to  the  defendant  to 
enter  into  the  contract  (y). 

Whether  it  is  a  good  defence  to  a  purchaser's  action  for  Vendor 
specific   performance  that  the  vendor,  when  he  signed  the  SetSty^^of" 
contract,  supposed  the  pm^chaser  to  be  another  person  of  the  P^^chaser. 
same  name,  is  a  question  of  construction  ;  and  evidence  may 
possibly  be  admissible  to  show  that  the  contract  was  intended 
to  be  for  sale  to  a  particular  person  (~). 

The  insertion  in  the  contract  of  a  penalty  in  case  of  non-  Insertion  of 
performance,    is  no  defence  to  a  suit  for   specific   perform-  defence!  ^° 

(r)  Bucldand  v.  Fapillon,  (1866)  2  Ves.  528;  O'Herlihyy.  Hedges,  {\?,m) 

Ch.  67 ;  36  L.  J.  Ch.  81.  1  Sch.  &  L.  123. 

(«)  Felhwes  v.  Lord  Gwydyr,  (1829)  {x)  Sup.  p.  806  et  seq. 

1  R.  &  M.  83.  [y)  Fhillips    V.    Duke    of    Bucks., 

[t)  Hall  V.  Warren,  (1804)  9  Ves.  (1682)  1  Vem.  227  ;  -dudiseeNeUhorpe 

605.  V.  Holgate,  (1844)  1  Coll.  203  ;  Xash 

(u)  Sug.  Hth  ed.  219,  citing  Lord  v.  Bix,  (1898)  78  L.  T.  445 ;  Archer 

Irnham  v.  Child,  (1781)  1  Br.   C.  C.  v.  Stone,  (1898)  78  L.  T.  34.     As  to 

92,  95;  hut  qu.  -whether  this  doctrine  personal  objections  as  an  element  of 

can  be  extended  to  cases  of  refusal  defence,  see  Fry,    4th  ed.    93,  94  ; 

grounded    on    any    particular    and  Smith  v.  Wheatcroft,  (1878)  9  Ch.  D. 

epecified  reason:  see  (1844)   1   Coll.  223;  47 L.  J.  Ch.  745, 
219;    Bonnett    t.    Sadler,    (1808)    14  {z)  ^ee  Smith  \.  Wheatcroft,  sup. 
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Chap.  XVII.   ance  (a)  :  nor  is  a  stipulation  for  the  payment  of  a  specified 

sum  as  liquidated  damages  {!>)  ;  m  fact,  decrees  nave  been 

made  upon  agreements  whicli  took  tlie  shape  of  bonds  (r)  : 
but  the  obligee  must  elect  between  his  legal  and  equitable 
remedies  (d) .  A  bond  void  at  Law  may  be  a  good  agreement 
in  Equity  {c) . 

Inability  to  The  circumstance  that  damages  could   not   be  recovered 

damages  at  upon  the  contract  at  Law,  has  not  been  universally  con- 
adefence'^^''  si'iGred  a  good  defence  to  a  suit  for  specific  performance, 
although,  as  observed  by  Lord  Hardwicke  (/),  "There  are 
very  few  cases  in  which  a  Court  of  Equity  can  decree  a 
performance  of  a  covenant  or  agreement  upon  which  there 
can  be  no  action  at  Law,  according  to  the  words  of  the 
articles  and  the  events  which  have  happened."  In  his 
treatise  on  specific  performance  {g),  Lord  Justice  Fry  points 
cut  that,  by  the  principles  of  the  Common  Law,  exact  per- 
formance by  the  plaintiff  of  his  part  of  the  contract  according 
to  its  very  terms  must  be  averred  and  proved,  whereas  in 
Equity  a  distinction  has  been  made  between  those  terms 
which  are  of  the  essence  of  the  contract,  and  those  which  are 
not  thus  essential,  and  a  breach  of  which  it  is  inequitable  for 
either  party  to  set  up  against  the  other  as  a  reason  for 
refusing  to  execute  the  contract  between  them.  On  this 
ground,  he  says,  the  jurisdiction  rests  in  all  cases  where 
specific  performance  is  decreed  with  compensation  to  the 
plaintiff.  And  it  must  be  noticed  that  the  modern  tendency 
of  the  Court  is  to  hold  people  to  the  actual  bargains  they 

(a)  Howard  v.  Ilopkyns,   (1742)  2  to  restrain  a  breach  of  an  agreement 

Atk.  371 ;   Coles  v.  Sims,  (1854)  5  D.  secured  by  a  bond,  see  Clarkson  v. 

M.  &  G.  1  ;  23  L.  J.  Ch.  258  ;  and  Edge,  (18G3)  33  Beav.  227  ;  33  L.  J. 

see  Logan  \.  WienJioU,  (1833)  1  C.  &  Ch.  443;  Fox  v.  Scard,  (1863)  33  Beav. 

F.  611,  630,  327,  328  ;   and  see  Judicature  Act, 

{b)  Barley   v.    Whitaker,   (1857)  4  1873,  s.  24,  sub-s.  5. 
I>r.  134.  (rf)  j-ojr  v.  Scard,  sup. 

(c)  Jlobsonv.  Treror,  (1723)  2'P.W.  /  s    c.     ■  j,-,  ■,,       mo<o\  ,  ti 

^  '  >  \         /  fg\  iS/iutre  V.    If  /nl  on,  (1848)  1  H. 

191;  Hitllcr  v.  Foxis,  (1845)  2  Coll.       j^^ ^   333  '  ^        ' 

156  ;  but  not  if  the  plaintiff  has  en- 
forced the  penalty,  Suinler  v.  Fcrgti-  if)  See  Whitmel  v.  Farrel,  (1749) 

son,  (1849)  1  Mac.  &  G.  286.     As  to  1  Ves.  sen.  256,  258. 
the  jurisdiction  of  a  Court  of  Eijuity  (y)  4th  ed.  p.  21. 
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have  made,  and  thus  indirectly  to  confine  the  jurisdiction  Chap.xyil. 
\\dthin  the  limits  of  legal  relief  {//).  


And  Equity  will  not  decree  specific  performance  of  part  of  Contract 

a  contract,  if  unable  to  enforce  specific  performance  of  all  its  complete  per- 

.      .   ,  ,  ,  .s  f  ormance. 

material  terms  [i). 

As  to  the  3rd  of  the  above  heads. — Upon  defects  in  the  3rd— Matters 

relating  to 
estate  itself,  we  may  refer  to  former  observations  respectmg  estate  :— 

misdescriptions  and  compensation  {k)  :  we  may  also  remark  defects  in, 

that,  although  either  the  original  non-existence  of,  or  the  ^^^j^^^^J^.^ 

want  of  a  sufficient  title  to,  a  material  part  of  the  property  or 

that  part  of  it  which  may  have  formed  the  inducement  to  the 

purchaser,  is  a  sufficient   defence  to  an  action   for  specific 

performance,   yet   mere   non-existence  of   a  part   does  not, 

universally,  as  a  ground  of  defence,  stand  so  high  as  want  of 

title  ;  for  it  may,  obviously,  be  often  a  very  different  matter 

to  a  piu-chaser  whether  he  be  simply  unable  to  get  a  particular 

part  of  what  he  contracted  for,  or  whether  such  part  will  be 

liable  to  be  held  by  another  person,  and  converted  into  a 

nuisance  (/). 

It  was  considered,  in  one  case,  that  the  existence  of  a  public  public 
nuisance  in  the  immediate  neighbourhood  oi  a  house  agreed 
to  be  taken  as  a  residence,  and  rendering  it  unfit  for  that 
purpose  (its  existence,  however,  being  unknown  to  either  party, 
although  easily  ascertainable  by  the  vendor),  is  no  defence  to 
his  suit  for  specific  performance,  although  it  will  induce  the 
Court  to  try  the  case  strictly  (m).  But  the  Court  will  refuse 
specific  performance  of  a  contract  the  carrying  out  of  which 
will  expose  the  purchaser  to  criminal  proceedings,  c.[/.,  a  con- 
tract for  the  sale  of  a  house  used  as  a  brothel  (n) . 

(A)  Knatchbull  v.  Gnteher,  (1817)  3  {m)  Lucas  v.  James,  (1849)  7  Ha. 

Mer.  at  p.  146  ;  Be  Arnold,  (1886)  14       410,  418  ;   18  L.  J.  Ch.  329  ;  but  qu. 

Ch.  D.  at  pp.  279,  284.  wbetber  tbis  -would  be   so,   if    the 

,.,    r,  ,„^,        ,,>  nuisance  were  such  as  tbe  vendor 

(i)  Sup.  p.  lOoo,  n.  (i).  ,  ,         , 

ougbt  to  have  been  aware  oi. 

(A-)   Sup.   Ch.  III.,    sect.   1,    and  („)  s:ope  v.    Walter,  1899,   1  Ch. 

p.  149  et  seq.  879  ;  68  L.  J.  Ch.  359  ;  reversed  on 

(Z)  See  Knatchbull  y.  Grueber,  sup.  appeal,  1900,  1  Ch.  287  ;  69  L.  J.  Ch. 

pp.  153,  165.  1G6. 
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Chap.  XVII.        So,  where,  pending  a  suit  for  specific   performance,  the 

^^-^ —    defendants,  a  railway  company,  prosecuted  their  works  in  a 

vemerLce.^°^  manner  contrary  to  the  terms  of  the  contract,  and  opened  the 
line,  it  was  held  that  the  inconvenience  which  would  be  caused 
to  the  public  by  interfering  with  the  traffic,  was  not  an  avail- 
able defence  (o). 

Destruction  "We  have  already  seen  (p)  that  the  accidental  destruction  or 

a  purchaser's    deterioration  of  the  estate  subsequently  to  the  contract  is  no 
defence.  defence  to  the  vendor's  action  for  specific  performance. 

4th— Matters  As  to  the  4th  of  the  above  heads. — Want  of  title  to  the 
title :  want  of  estate  is  a  defence  which  may  occasionally  be  available  as  well 
Bidered°a8  ^^  vendor  as  to  purchaser.  As  a  general  rule,  however,  a 
vendor  will  be  compelled  to  convey  his  interest,  if  an  imperfect 
one,  in  the  estate,  if  the  purchaser  choose  to  accept  it  without 
compensation  (q)  ;  so  he  will  be  compelled  to  make  good  the 
contract  out  of  any  interest  which  he  has  subsequently 
acquired  (r)  ;  or  to  procure  the  concurrence  of  parties  who  are 
bound  to  convey  at  his  request  («),  cjj.,  trustees  of  the  legal 
estate  (/)  ;  and,  in  one  case,  a  purchaser  of  copyholds,  who 
had  acquired  the  whole  legal  and  beneficial  interest,  was 
nevertheless  held  entitled  in  a  suit  against  his  vendor  to  require 
the  concurrence  of  mere  nominal  trustees,  who  had  never  been 
admitted  under  a  voluntary  covenant  to  surrender  (//).  So,  a 
vendor,  professing  to  sell  an  unincumbered  estate,  but  having 
in  fact  only  an  equity  of  redemption,  as  a  general  rule,  will  be 
compelled  to  redeem  the  mortgage,  and  obtain  a  conveyance 
from  the  mortgagee  (a-).    So,  a  tenant  in  tail  in  remainder  will 


vendor's 
defence. 


(o)  Raphael  v.  Thames  Valley  R. 
Co.,  (18G7)  2  Ch.  147;  36  L.  J.  Ch. 
209. 

(jo)  SxP-  PP-  290,  291. 

{q)  Harnett  v.  Yieldwg,  (1805)  2 
Sch.  &  L.  at  p.  554  ;  Sug.  14th  ed. 
218;  Bradley  v.  Miniton,  (1852)  15 
Beav.  460;  Barrett  v.  Rhir/,  (1854) 
2Sm.  &  G.  43. 

(r)  See  cases  cited  sup.  p.  818,  and 
Carne  v.  MicheU,  (1846)  10  Jur.  909  ; 
15  L.  J.  Ch.  287. 


(«)  Howell  y.  George,  (1815)  1  Mad. 
11  ;  Costigan  v.  Hastier,  (1804)  2  Sch. 
&  L.  IGO,  1G6. 

(/)  See  Sugr.  14th  ed.  349  ;  Crop  v. 
Xorton,  (1740)  2  Atk.  74,  75. 

(k)  Steele  v.  iraller,  (1860)  28 
Beav.  4GG  ;  but  the  plaintiff  did  not 
get  his  costs.  But  qu.  this  case  ; 
and  see  Minion  v.  Kiruood,  (1868)  3 
Ch.  614. 

{x)  But  cf.  Wedgwood  v.  Adams, 
(1844)  8  Beav.  103,  where  the  Court, 
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be  decreed  to  convey  a  base  fee,  and  covenant  to  bar  the  Chap.  xvil. 

•^  '  Sect.  6. 


remainders  over  upon  becoming  tenant  in  tail  in  possession  (y). 

But   Equity   will   not   compel   a  vendor   to   procure   the  Cases  in 

.  1       1  •    T      i.     ""'bich  it  is 

concurrence  of  parties  whose  concurrence  he  has  no  right  to  available. 
require ;  e.g.,  a  husband  to  procure  the  concurrence  of  his 
wife  {z),  or  son  [a),  except,  perhaps,  where  he  has  expressly 
agreed  to  procure  such  concurrence  {b)  ;  or  a  tenant  for  life  to 
procure  the  concurrence  of  trustees  for  sale  of  the  reversion, 
they  being  under  no  obligation  to  comply  with  his  request  [c)  ; 
nor  will  it  compel  him  to  purchase  and  convey  the  tithes  of 
an  estate  contracted  to  be  sold  as  tithe  free  [d). 

The  defence,  however,  is  not  one  favoured  by  the  Court,  The  true 
which  in  such  cases  only  holds  its  hand  on  the  ground  of  the  feci^kins. 
actual  impossibility  of  enforcing  its  decree  {e).  A  vendor 
cannot  be  permitted  to  say  that  he  did  not  mean  to  acquire 
an  interest  which  is  necessary  to  enable  him  to  convey  the 
property  (/).  If  he  can  get  it,  he  may  and  will  be  compelled 
to  do  so ;  and  it  is  no  available  defence  that  he  had  not  got  it 
at  the  commencement  of  the  action.  Specific  performance 
will  be  decreed  against  him,  if  he  have  got  the  necessary 
interest  at  the  date  for  showing  a  title  on  the  reference  ;  and, 
if  it  then  be  shown  that  he  can  get  it,  he  will  be  ordered  to 
do  so(^). 

on  the  ground  of  hardship,  refused  {a)  Howell  v.  George,  uttp. 

to  interfere;    and  Ee  G.  N.  M.   Co.  {b)  See   Emery  v.    Wase,   (1803)   8 

and  Sanderson,  (1884)  25  Ch.  D.  788;  Ves.  505,  where  the  earlier  cases  are 

53  L.  J.  Ch.  445.  cited  ;    but    the    point    seems   very 

(y)  Lord  BoUngbroke'' s  case,    (1802)  doubtful,    see    Sug-.    14th   ed.    206  ; 

cited  (1802)  1  Sch.  &  L.  19,  n.     As  to  Innes  v.  Jachmi,  (1809)  16  Ves.  367. 

contracts  to  disentail,  see  Fines  and  (c)  Thomas  v.  Bering,  (1837)  1  Ke. 

Recoveries  Act,  1833,  s.  47  ;  Petre  v.  729  ;   6  L.  J.  N.   S.  Ch.  267.     See 

Buncombe,  (1818)  7  Ha.  24  ;  Bering  v.  now  S.  L.  Act,  1890,  s.  16. 

Kynaston,  (1868)  6  Eq.  210  ;  Eilbers  {cl)   Todd  v.  Gee,  (1810)  17  Ves.  273. 

V.  Parkinson,  (1883)  25  Ch.  D.   200  ;  {e)  See  Seawell  v.    Webster,  (1860) 

53L.  J.  Ch.  194;  and  see  ««;».  p.  1031.  29  L.  J.  Ch.  71,  73. 

(z)  Emerg  v.    Wase,  (1803)  8  Ves.  (/)  Browne  v.  Warner,    (1808)   14 

505,  514  ;   Howell  v.  George,  (1815)  1  Ves.  409,  413. 

Mad.  1,6;  see  Jordan  v.  Jones,  (1846)  (g)  Holroyd  v.  Marshall,  (1861)   10 

2  Ph.  170;    Ex  p.  Blake,  (1853)  16  H.  L.  C.  191,211;   Came  \.  Mitchell, 

Beav.  at  p.  471;   and  cf.  Wilson  v.  (1816)  15  L.  J.  Ch.  287  ;    Walker  v. 

Williams,  (1857)  3  Jur.  N.  S.  810.  Barnes,  (1818)  3  Mad.  247. 
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Chap.  XVII.       It  will  be  found  on  examination  that  many  of  tlie  eases 
-  — -"^—       usually  referred  to  on  this  head  were  really  decided  on  the 
real  o-round      ground  of  the  vendor's  mistake.     For  this  reason,  the  Court 
the"'ca^cs.°^       has  refused  to  compel  the  vendor  to  perfect  his  title  by  exer- 
cising a  power  of  purchasing  and  settling  another  estate  in 
lieu  of  that  which  he  had  contracted  to  sell  (h)  ;  or  to  make 
himself  the  personal  representative  of  a  deceased  owner  {i)  ; 
or  to  complete  a  contract  which  he  had  entered  into  in  the 
belief  that  he  was  absolute  owner,  when  in  fact  he  was  only 
able  to  sell  under  a  power  of  sale  and  exchange,  and  was 
imder  a  liability  to  re-invest  the  purchase-money  (A) ;  or  to 
convey,  as  mortgagee  under  a  power  of  sale,  an  estate  which 
he  claimed  as  absolute   owner  by   foreclosure,  and  thus  to 
render  himself  liable  to  account  for  the  purchase-money  (/)  ; 
or,  w^here  he  was  a  trustee,  to  carry  out  a  contract,  which 
might  reasonably  expose  him  to  liability  at  the  suit  of  his 
beneficiaries  {m).      So,   where   a  tenant   for   life,   with    the 
ultimate  reversion  in  fee,  contracted,  as  it  appeared  to  the 
Court,  merely  as  the  agent  of  his  trustees  (who  had  a  power 
to  sell  the  fee  simple),  he  was  not  bound,  upon  the  contract 
being  held  void  as  against  the  trustees,  to  make  it  good  out 
of  the  fee  simple,  which  had  subsequently  vested  in  himself 
by  the  failure  of  the  intervening  limitations  («).     The  deci- 
sion, however,  was  different,  where  a  tenant  for  life,  similarly 
circumstanced,  contracted  in  his  own  name,  as  if  seised  in  fee 
simple  (o) .     But  the  Court  will  not  decree  specific  perform- 
ance by  directing  an  invalid  insurance  to  be  executed  by  a 
tenant  for  life,  which  might  encumber  and  embarrass  remain- 
dermen (;;).     The  above  cases  relating  to  sales  by  a  tenant 
for  life  are  now  rendered  practically  obsolete  by  the  Settled 
Land  Acts. 

(A)    llouell    V.    George,    (1815)    1       M.  &  G.   399  ;    and  see  cases  cited 

Mad.  1.  *";"•  P-  lOo."),  n.  (/(). 

(0    WilVunn.    V.    Bland,    (184G)    2       ^M  .^'fj^f;    ^'^    ^"'^'■'•'   ^^^""'^    ^^ 

Col.57;):  15L.  J.Ch.  331.  ^^J\^V\f^^-      p     •      /,o,-Nori 

.    ,      ,        ,,.,^rx    o.  (o)  Butler  V.    ruicis,   (184o)  2  Col. 

(A-)  Hood    V.    Oylamkr,    (18G5)    34       j-^g_^  '   ^         ' 

Beav.  ol3.  (^)  jrjiard  v.  Lord  Llandaff,  (1810) 

(/)    Jf'alson    V.    Marston,    (1853)   4  ]  B.   &  B.   241,   251,  considered  in 

D.  M.  &  G.  230.  Turner  v.  Grcrn,  1895,  2  Ch.  205;  G4 

(/«)  Snceshj  v.  Thorxr,  (1855)  7  D.  L.  J.  Ch.  539. 
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Where  the  want  of   title  is  only  partial, — i.e.,  where   it  Chap.xyil. 

"  _  beet.  6. 

affects  only  part  of  the  estate,  or  only  part  of  that  interest  — — 

in  it  which  was  agreed  to  be  sold, — the  question  arises,  generally 
whether  the  vendor  can  resist  the  purchaser's  claim  to  specific  convey  what 
performance  with  a  compensation,  or,  to  speak  more  accurately,  abatemS!^ 
an  abatement  of  the  purchase-money.  This  right  generally, 
but  not  universally  {q),  exists  in  each  class  of  cases  (r).  The 
general  rule  which  guides  the  Coui't  in  such  eases  has  been 
thus  laid  down  by  Lord  Eldon  (s),  and  may  now  be  regarded 
as  well  established.  "  If  a  man,  having  partial  interests  in 
an  estate,  chooses  to  enter  into  a  contract,  representing  it  and 
agreeing  to  sell  it  as  his  own,  it  is  not  competent  to  him 
afterwards  to  say  that,  though  he  has  valuable  interests,  he 
has  not  the  entirety,  and  that,  therefore,  the  pm'chaser  shall 
not  have  the  benefit  of  his  contract.  For  the  purpose  of  this 
jurisdiction  the  person  contracting  under  these  circum- 
stances is  bound  by  the  assertion  in  his  contract ;  and,  if  the 
vendee  chooses  to  take  as  much  as  he  can  have,  he  has  a  right 
to  that  and  to  an  abatement."  But  it  is  conceived  that  this 
rule  must  be  qualified  by  the  addition  of  the  words  "  in  the 
absence  of  a  condition  expressly  excluding  any  claim  for 
compensation"  {t). 

Thus,  want  of  title  to  the  entire  interest  contracted  for  will  instances  of 
not,  it  seems,  be  available  as  a  defence  for  the  vendor,  if  the 
purchaser  elects  to  take  such  estate  as  the  vendor  can  convey  («) ; 
or  to  dispense  with  the  concurrence  of  a  person  having  a  partial 
interest  in  the  property, — as,  e.g.,  a  wife  entitled  to  dower, — 
upon  being  allowed  an  abatement  from  his  pm'chase-money  {x). 
So,  where  a  person,  entitled  to  a  remainder  in  fee,  subject  to  a 


{q)  Faton  V.  Rogers,  (1813)  1  Ves.  Ch.   D.    14  ;  55  L.  J.   Ch.   345,  al- 

&  B.  at  p.  353.  though  Lopes,  L.  J.,  was  of  opinion 

(r)  Mortloch  v.  Buller,  inf.  ;  Sill  v.  that,  in  regard  to  specific  perform- 

Buckleij,  (1810)  17  Ves.  401;  (1814)  ance,  such  a  condition  apijlies  only  to 

3  Ves.  &  B.  192.  trivial  errors  ;  and  see  inf.  p.  1078. 

is)    Mortloch    V.  Buller,   (1804)   10  {u)  Barret  v.  Ring,  (1854)  2  Sm.  & 

Ves.  315  ;  Rudd  v.  Lascelles,  1900,  1  G.  43. 

Ch.  815,  818  ;  69  L.  J.  Ch.  396.  {x)   Wilson   v.    Williams,   (1857)    3 

{t)  Re  Terry  and   White,  (1886)  32  Jur.  N.  S.  810. 
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Chap.  XVII.   life  estate,  contracted  to  sell  the  estate,  relying  on  oMaining 
^^-^— —  the  concurrence  of  the  tenant  for  life,  which  was  in  fact  with- 
held, specific  performance  was  decreed  at  the  suit  of  the  pur- 
chaser, with  an  abatement  in  respect  of  the  life  estate  (i/).    So, 
where  the   contract  was,  in  effect,  for  an  absolute  term  of 
twenty-one  years,  and  it  was  found  that   the  actual   term 
might  expire  by  the  cesser  of  certain  lives,  specific  perform- 
ance was  decreed  against  the  vendor,  with  an  abatement  in 
respect  of  the  difference  between  the  absolute  and  defeasible 
interests  (r).     The  decision  was  the  same  where  a  term  was 
sold  with  the  benefit  of  A.'s  covenants  for  renewal,  and  such 
covenants  were  found  to  be  not  absolute,  but  binding  only  a 
contingent  portion  of  his  assets  (a).     So,  where  A.  contracted 
for  the   purchase  of   an   estate   from   B.,   who   represented 
himself  to  be  the  owner  in  fee,  but  was  in  fact  entitled  only 
pur   autre  vie,  wdth  remainder  to   his  wife  in   fee,   specifio 
performance  was  decreed  at  the  suit  of  A.,  with  compensation 
in  respect  of  the  interest  of  B.'s  wife  {b).    Again— there  being 
the  common  condition  for  compensation — when  property  sold 
as  a  renewable  leasehold  was  in  fact  merely  for  a  term  certain, 
the  contract  was  enforced  with  an  abatement  {c) .     So,  where 
vendors  had  agreed  to  sell  two-sixths  of  certain  leaseholds, 
whereas,  in   fact,   they   could   only   make   a  title  to   four- 
twentieths,  specific   performance  was  decreed  against  them, 
with  an  abatement  in  respect  of  the  defect  (f/)-     So,  where 
an  administrator  granted  an  underlease  of  a  leasehold  estate 
belonging  to  his  intestate,  with  an  option  to  the  underlessee 
to  purchase  at  a  fixed  price  within  a  specified   period,  the 
Court  refused  to  enforce  specific  performance  of  the  option  to 

(y)  Kclthorpe  v.  Ilohjatc,   (1844)  1  (1882)  9  Q.  B.  D.  618. 

Qq\   203.  (*)  Barnes  v.  Wood,  (18G9)  8  Eq. 

{z)  Bale  V.  Lister,  cited  16  Ve8.  7.  424  ;    38   L.    J.   Ch.   683  ;    and   seo 

(«)    MiUigan    v.    Cooke,    (1808)    16  Wilson   v.    Williams,    (1867)    3    Jur. 

Ves.  at  pp.  11,   12  ;  but,  semhle,  the  N.  S.  810;  and  see  and  distinguish 

Court  will  not  now  consider  the  com-  Castle  v.  WU/cinsou,  (1870)  o  Ch.  534  ; 

parativc   value    of    covenants  ;    see  39  L.  J.  Ch.  843. 

liidguayr.  Gray,  (1849)  1  M.  &  G.  {c)  Fainter  v.  Newby,  (1853)  11  Ha. 

109  ;  and  Law  v.    Urlwin,  (1848)  16  26  ;  see  p.  30  as  to  church  leases. 

Si.  390  ;  Fanbrother  v.  Gibson,  (1857)  {d)  Jonei  v.  Evam,  (1848)  17  L.  J. 

1  D.  &  J.  602  ;    Cato  v.    Thompson,  Ch.  469. 
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buy  the  whole,  on  the  ground  that  it  was  uUrd  vires  of  the   Chap.  XVII. 

administrator  to  give  such  an  option  ;  but,  as  to  the  one-third    

of  the  property,  to  which  the  administrator  was  entitled 
beneficially,  specific  performance  was  decreed  against  him  (c) . 
Nor  is  the  want  of  title  to  a  very  considerable  part  of  the 
estate  any  reason  why  the  vendor  should  not  be  compelled  to 
convey  so  much  as  he  has  (/).  Thus,  where  a  vendor  agreed 
to  sell  the  entirety  of  a  freehold  estate,  and  it  was  subse- 
quently discovered  that  an  undivided  moiety  belonged  to 
other  parties,  the  purchaser  was  held  to  be  entitled  to  a  con- 
veyance of  the  vendor's  moiety  on  payment  of  one-half  of  the 
purchase-money  [g).  Again,  where  a  person  granted  a  lease 
with  an  option  to  the  lessee  to  purchase  the  whole,  and  it  was 
discovered,  on  an  examination  of  the  title,  that  the  lessor  was 
only  entitled  to  a  moiety  of  the  property,  she  was  ordered  to 
convey  all  the  interest  she  had,  allowing  an  abatement  of  half 
the  purchase-money  {h).  So,  where  A.  and  B.  agreed  to  sell 
property,  and  it  turned  out  that  B.  had  no  interest  in  it,  and 
that  A.  was  entitled  to  only  a  moiety,  which  was  subject  to  a 
mortgage,  the  purchaser  was  held  entitled  to  a  conveyance  of 
A.'s  moiety  subject  to  the  mortgage,  with  an  abatement 
which,  in  the  circumstances  of  the  case,  swallowed  up  all  the 
purchase-money  due  to  A.  (/).  And  the  result  was  the  same 
where,  owing  to  the  death  of  one  of  two  tenants  in  common 
and  the  devolution  of  his  moiety,  specific  performance 
became  impossible  as  to  the  share  of  the  deceased  (A-). 
The  rule  may  also  be  applied  to  a  case  of  deficiency  in 
quantity  (/). 


[e)  Oceanic  Navigation  Co.  w.  Suther-  Ch.  14G  ;  cf.  Lumley  v.  Eavenscroft , 

berry,  (1880)  16  Ch.  D.  236,  246  ;  60  1895,  1  Q.  B.   683 ;  64  L.   J.  Q.  B. 

L.  J.  Ch.  308.  441. 

(/)   Western  v.   Rmsell,    (1814)    3  (*)  ^°''°'^''  ^-  ^'^h,  (1878)  9  Ch. 

Ves   &B.187,192.  D.  180  ;  47  L.  J.  Ch.  800. 

{h)  A.-G.  V.  Bay,  (1749)  1  Ves.  sen. 

[g)  moper  v.  Smart,  (1874)  18  Eq.  2I8,  224;  aii(iseei?«/-^-erv.  Cox,  (1876) 

6S3.  4  Ch.  D.  464  ;  46  L.  J.  Ch.  62.     See 

[h)  Burrow  v.  Scnmmell,  (18S1)  19  now  Conv.  Act,  1881,  s.  4. 

Ch.  D.  175;  olL.  J.  Ch.  296;  Hexter  {I)  Mackenzie  v.  Hesketh,  (1877)  7 

V.  Fearcc,  1900,  1  Ch.  341  ;  69  L.  J.  Ch.  D.  675  ;  47  L.  J.  Ch.  231. 
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Chap.  XVII.       The  riglit,  however,  of  a  purchaser  to  require  specific  per- 

^-^ —  formance,  with    an   abatement   of    the   purchase-money,   is 

rights  under  Subject  to  the  Vendor's  right  to  rescind  the  contract,  where 
reSion/"'  such  a  right  is  reserved  by  the  conditions  {m).  Thus,  it  has 
been  held  that  a  condition  for  rescinding  the  contract,  if 
counsel  should  be  of  opinion  that  a  marketable  title  could  not 
be  made,  enabled  the  vendor  to  rescind  upon  counsel  reject- 
ing the  title  to  one  undivided  third  of  the  property  (»).  And, 
a  fortiori,  in  the  converse  case,  where  the  purchaser  had  a 
right  to  rescind,  in  case  his  objections  to  title  were  not 
removed,  and  he  gave  notice  of  rescission  on  the  ground  of 
the  vendor's  want  of  title  to  a  small  portion  of  the  estate,  it 
was  held  that  he  could  not  be  compelled  to  complete  with  an 
abatement  (o) .  But  when  the  vendor  agreed  to  sell  the  fee, 
with  full  knowledge  that  he  could  not  do  so  without  the 
concurrence  of  a  tenant  for  life,  and  failed  to  obtain  such 
concurrence,  he  was  not  allowed  to  avail  himself  of  the  con- 
dition for  rescission  {p).  So,  where  there  was  a  condition 
enabling  the  vendor  to  rescind  if  unwilling  to  comply  with  a 
requisition  as  to  title  or  conveyance,  Pearson,  J.,  held  that  he 
was  not  entitled  to  put  the  condition  into  force  because  the 
purchaser  objected  to  take  a  conveyance,  subject  to  an 
obligation  to  repair  which  was  not  mentioned  in  the  par- 
ticulars or  conditions  {q).  The  question  of  the  vendor's 
right  to  rescind  will  be  found  more  fully  treated  above  in 
Chap.  IV.  s.  3. 


(/«)  Re  Terry  and  White,  (1886) 
32  Ch.  D.  14;  55  L.  J.  Ch.  345; 
UeppenstaU  v.  Hose,  (1884)  33  W.  R. 
30. 

(«)  Williams  v.  Edwards,  (1827)  2 
Si.  78  ;  and  see  Maivson  v.  Fletcher, 
(1870)  6  Ch.  91  ;  40  L.  J.  Ch.  131  ; 
Re  Terry  and  White,  sup. 

{o)  Ashlon  V.  Wood,  (1857)  3  Jur. 
N.  S.  11G4  ;  but  see  llanhitry  t. 
Lichfield,  (1833)  2  M.  &  K.  G29,  -where 
tlie  purchaser  had  notice  of  the 
defect  -when  ho  entered  into  the 
contract. 


{p)  Nelthorjje  v.  Ilolgate,  (1844)  1 
Col.  203  ;  but  qu.  now,  see  Gray  r. 
Folder,  (1873)  L.  R.  8  Ex.  249,  282 ; 
42  L.  J.  Ex.  161. 

[q)  Hardman  v.  Child,  (1885)  28 
Ch.  D.  712;  54  L.  J.  Ch.  695;  but 
of.  Re  Glenton  and  Hadcn,  (1885)  63 
L.  T.  434;  Re  Terry  and  White,  sup.; 
Re  Deiyhton  and  Harris,  1898,  1  Ch. 
458  ;  67  L,  J.  Ch.  240,  which  decided 
that  the  ordinary  condition  applies  to 
matters  of  conveyance  as  well  aa 
title  ;  Re  Isaacs  and  Towell,  1808,  2 
Ch.  285;  67  L.  J.  Ch.  508. 
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We  have  seen  that,  as  a  s-eneral  but  not  universal  rule,  Chap.XVlI. 

°                                                                ,  beet.  6. 

every  purcliaser  has  a  right  to  take  what  he  can  get,  with 


No  abatement 

compensation  for  what  he  cannot  get  (r)  ;  but  he  cannot  for  defect  in 
claim  a  convejance  of  an  interest  to  which  a  vendor  shows  a 
doubtful  or  defective  title,  with  an  abatement  in  respect  of 
the  imperfection  in  title  (s),  except,  perhaps,  where  the  defect 
is  of  a  temporary  character,  or  is  otlierwise  a  fit  subject  for 
compensation ;  as,  e.g.,  where  a  good  title  was  deduced,  but 
the  vendor's  wife  refused  to  release  her  dower,  and  specific 
performance  was  decreed  at  the  purchaser's  suit  with  a 
compensation  {t).  Conduct  or  acquiescence  on  the  part  of 
the  purchaser  which  amounts  to  an  acceptance  of  the  title, 
may  yet  be  insufficient  as  a  waiver  of  his  right  to  compensa- 
tion [u). 

Clearly,  however,  in  carrying  out  the  above  rule  of  making  Difficulties  of, 
the   vendor   convey   what    he   has   with   an   abatement   for  tk)ns^to^?he 
what  he  has  not,  the  Court  is  either  making  a  new  con-  ^''^^*'- 
tract    between   the    parties,   or    is    at    best    executing    the 
original  contract  only  cy  j^rh  (.r) .     On  this  ground,  it  seems 
that,  to   avoid   hardship,  the  relief   should  be   confined   to 
cases  where   the   actual   subject-matter  is   substantially  the 
same  as  that   stated   in  the  contract  {y).     The   relief  may 
also  be  refused  on  the  ground  of  the  difficulty  of  assessing 
proper  compensation  (s).     But  the  Court  will  decree  specific 
performance  of  an  agreement  for  a  lease  of  an  undivided 
moiety  of  mineral  property,  in  spite  of  the  difficulty  there 
may  be  in  making  arrangements  for  its  proper  working  with 

()-)  Sup.  p.  1075  et  seq.  ;   and  see  Perriam  v.  P.,  (1884)  32  "W.  R.  369. 

per  Turner,  L.  J.,  in  iI?/(? /(CSV. /o«^s,  (x)  Fry,  4th  ed.  541;    Thomas  v. 

(1861)  3  D.  F.  &  J.   307,  315;    31  Bering,    (1837)    1    Ke.    729,  746 ;    6 

L.  J.  Ch.  83.  L.  J.  N.  S.  Ch.  267  ;   and  see  sup. 

[s)   WilUams  V.  Eigden,  (1828)  C.  P.       P-  ^^^'  ^-  ('^)- 

Coop.  500.  ..-     ,    ^, 

^  815;  69  L.  J.  Ch.  396. 

{t)    Wilson    V.    Williams,    (1857)    3  (.)  j^^dci  y.  Lascdles,  sup.  ;  Cato  y. 

Jur.  N.  S.  810  ;  Srewer  v.  Broadwood,  Thompson,  (1882)  9  Q.  B.  D.  616,  618. 

(1883)  22  Ch.  D.  105,   107;  52  L.  J.  As  to  mode  of  assessing  compensation 

Ch.  136.  for  a  road  not  being  made,  see  Re 

[u)  Hughes  v.  Jones,  (1861)  3  D.  F.  Chifferiel,   (1889)  40  Ch.  D.  45  ;    58 

&   J.   307,   316  ;    31   L.  J.  Ch.  83  ;  L.  .1.  Ch.  137,  263. 
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Chap.  XVII.   the  other  co-owners  («) .     Cases,  too,  might  occur  where,  on 

^^-^— ^ —  the   ground   o£    serious   hardship,   the   Court   would   refuse 

to  assist  a  purchaser :  as,  e.g.,  in  the  case,  put  by  Lord 
St.  Leonards  {h),  of  a  vendor  showing  a  good  title  to  his 
mansion-house  and  park,  hut  having  no  title  to  a  "  large 
adjoining  estate  held  and  sold  with  it."  Apparently 
on  this  ground,  and  partly  on  the  ground  of  mistake 
by  the  vendors  in  a  case  where,  on  a  contract  to  sell 
the  entirety  of  a  lace  manufactory,  it  appeared  that  the 
vendors  had  only  nine-sixteenths,  and  that  the  remaining 
shares  clearly  belonged  to  another  party,  who  had  also  a 
charge  on  the  vendors'  shares  for  a  sum  nearly  equal  to  the 
purchase-money,  Shadwell,  V.-C,  on  an  interlocutory  appli- 
cation, refused  the  purchaser  specific  performance  with  an 
abatement  (r) .  But  this  case,  it  is  submitted,  is  not  now 
likely  to  be  followed.  For,  though  the  difference  between 
the  property  contracted  to  be  sold  and  that  which  the  vendor 
can  convey  may  be  great,  the  Court  will  generally,  notwith- 
standing this  circumstance,  enforce  the  contract  where  it  sees 
that  its  intention  is  the  sale  of  whatever  interest  the  vendor 
has(</). 

Where  there  So,  too,  the  rule  wiU  uot  be  applied  so  as  to  interfere  with 
tSrdfartiel  the  rights  of  third  parties  [e),  or  to  cause  or  encourage 
breaches  of  trust.  Thus,  where  the  vendor  could  only  make 
a  title  to  three-fourths  of  the  property,  the  remaining  fourth 
being  vested  in  other  parties,  and  trust-money  was  invested 
on  the  security  of  the  vendor's  interest  to  an  amount  exceed- 
ing the  purchase-money  which  would  be  payable  if  the  claim 
for  abatement  succeeded,  the  purchaser's  claim  for  specific 
performance  with  an  abatement  was  refused  (/).  So,  where 
a  trustee,  who  was  also  benefleially  entitled  to  one-fifth  of  the 

(a)  Eexter  v.  Fearcc,   1900,  1   Ch.  126. 

341;  69  L.  J.  Ch.  146:   discussing  {d)  Fry,  4th  ed.  538  ;  Sug.  Hthed. 

and     explaining    I'lice    v.     Griffith,  318.     See  also.Vaio  v.  Toyu/m/H,  (1854) 

(1851)  1   D.  M.   k  G.  80  ;  21  L.  J.  19  Beav.  576,  where  the  vendors  were 

Ch.  78.  only  entitled  to  three-fourtlis. 

[h)  Sug.  14th  ed.  316.  [c)  Fry,  4th  ed.  542. 

(c)    Wheatley  v,  Slade,  (1830)  4  Si.  (/)  Maw  v.  Tvpham,  sup. 
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proceeds  of  sale,  contracted  to  sell  the  wliole,  but  failed  to   Chap.  XVII. 

■L     .       1  .  .  ^ect.  6. 

obtain  the  conciu-rence  of  his  co-trustees,  specific  performance 

was  refused  {g). 

The  result  then  of  the  authorities  appears  to  be  that,  except  Result  of  the 
where  there  is  a  good  defence  on  the  ground  of  hardship, 
mistake,  or  injury  to  third  parties,  the  Court  will  insist  on  a 
vendor  making  good  his  contract  to  the  extent  of  his  ability, 
and  on  his  submitting  to  a  proportionate  reduction  of  the 
purchase-money,  if  the  pm'chaser  was  ignorant  of  the  defect 
at  the  date  of  the  contract,  and  is  willing  to  complete  on  these 
terms ;  and  that,  in  applying  this  rule,  no  distinction  will  be 
drawn  between  cases  where  a  vendor  has  contracted  to  sell  an 
entii-e  estate,  when  he  has  only  part  of  it,  and  cases  where  he 
has  contracted  to  sell  undivided  shares  in  the  estate,  and  has 
not  so  many  shares  as  he  contracted  to  sell. 

In  two  cases  (//),  where  the  vendor's  title  was  only  con-  Indemnity, 
tingently  defective,  it  was  held,  that  the  purchaser  might  nortaLn^^^^ 
take  the  estate  with  an  indemnity ;  but  it  has  been  settled  compulsorily. 
by   subsequent   decisions,   that   an   indemnity  will    not   be 
enforced  against  either  party  (/),  unless  it  be  provided  for 
by  special  agreement  (/i) .     For  example,  where  trustees  of 
a  settled  estate,  wliich,  with  other  properties,  was  subject  to  a 
pecuniary  charge,  were  empowered  to  sell  at  the  request,  and 
by  the  direction,  of  the  tenant  for  life,  a  contract  entered  into 
by  the  latter,  without  the  consent  of  the  trustees,  was  enforced 


{g)  Nayhr    v.    Goodall,    (1878)    47  [k)  W((Iler\.  Barnes,  {\%\9,)ZM.adi. 

L.  J.  Ch.  53.  247  ;  Aylett  v.  Ashton,   (1835)  1  M. 

{h)  Bale  v.  Lister,  cited  16  Ves.  7  ;  &  C.  105  ;  Faterson  v.  Long,  (1843)  6 

Milligan  v.  Cooke,  (1808)  16  Ves.  1.  Beav.  at  p.  598  ;  13  L.  J.  N.  S.  Ch. 

{i)  Balmanno  v.  Lumley,  (1813)    1  1  ;    nor  has  an    arbitrator    on    the 

Ves.   &  B.  224  ;    Paton  v.   Brebner,  agreement  any  implied  authority  to 

(1819)  1  Bl.  42,  66;  Aylett  y.  Ashton,  award  an  indemnity;  Boss  v.  Boards, 

(1835)  1  M.  &  C.   105  :    Nouaille  v.  (1838)  8  A.  &  E.  290,  294;  7  L.  J. 

Flight,  (1844)  7  Beav.  521 ;  13  L.  J.  N.  S.  Q.  B.  209.     As  to  the  mode  of 

Ch.  414  ;  Ridgivay  v.  Gray,  (1849)  1  indemnity  on  purchase   by   railway 

M.  &  Gr.  109,  111 ;  see  at  Law,  Blake  company  of  part  of  lands  subject  to 

V.  Fhinn,   (1847)  3  C.   B.   976;    16  veni-chdiVge,  see  Fowellx.  South  Wales 

L.  J.  C.  P.  159.  R.  Co.,  (1855)  1  Jur.  N.  S.  773. 
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Chap.  XVII.   after  his  death  ;  hut,  in  the  ahsence  of  any  special  agreement, 

Sect  6 
— —  without  any  indemnity  against  the  charge  (/). 


And  matters  which  would  not  be  considered  fit  subjects  for 
compensation  as  against  a  purchaser,  may,  if  he  elect  to  take 
^^^  estate,  entitle  him,  as  against  the  vendor,  to  an  abatement 
not  reciprocal,  ^f  purchase-money ;  e.g.,  the  existence  of  mining  rights  {m), 
or  rights  of  common  over  the  estate  {)i),  or  the  want  of  a  road 
which  the  vendor  had  agreed,  but  was  unable,  to  make  (o). 


Vendor's  and 
purchaser's 
rights  in 
respect  of 
abatement, 


Another   ground  upon  which  the  Court  will  almost  in- 
variably refuse  to  put  the  general  rule  into  force,  and  decree 


Right  to 

abatement 

lost,  by  con-  _  •  i  i 

tracting  with   specific  performance  against  the  vendor  with  an  abatement, 
defect.  is  the  knowledge  of  the  defect  by  the  purchaser  at  the  date  of 

his  contract.  Thus,  where  the  purchaser  was  aware  at  the 
date  of  entering  into  the  contract  that  the  vendor  could  only 
cany  it  out  with  the  consent  of  the  trustees  of  his  settlement, 
specific  performance  was  refused  {p).  Again,  where  a  husband 
and  wife  agreed  to  sell  the  wife's  estate  in  fee  simple,  and 
the  purchaser  knew  that  the  estate  belonged  to  the  wife,  who 
refused  to  convey,  it  was  held  that  he  could  not  compel  the 
husband  to  convey  his  interest  at  an  abated  price  ((/).  So, 
the  knowledge  by  a  purchaser  that  the  vendor  is  ignorant  of 
his  title  may  lead  the  Court  to  refuse  a  decree  with  abate- 
ment {)•).  Nor  will  an  abatement  be  allowed  in  respect  of 
a  lease  granted  by  the  vendor,  whicli  is  void  by  statute  (s) . 
And  in  one  case,  where  the  purchaser,  knowing  that  the 
estate  was  copyhold,  had  agreed  to  take  a  lease  for  thu-ty-one 
years,  and  entered  and  spent  money  upon  the  land,  and  it 


(/)  Bainhridge  v.  Kinnaird,  (1863) 
32  Beav.  34G. 1 

(wj)  Seaman  v.  Vaicdroj,  (1809)  IG 
Ves.  390;  Martin  v.  CoUcr,  (1816)  3 
J.  &  L.  496,  509  (right  of  turbary 
and  getting  limestone)  ;  but  sec 
Smiikson  V.  Fowell,  (1852)  20  L.  T. 
(O.  S.)  lOft  ;  Ramsden  v.  Hirst,  (1858) 
4  Jur.  N.  S.  200 ;  27  L.  J.  Ch.  482, 
where  the  mines  had  been  abandoned, 
though  the  right  to  work  them  con- 
tinued. 

{}>)  Sug.  14th  ed.  312. 


(o)  Peacock  v.  Tenson,  (1848)  11 
Beav.  355  ;  18  L.  J.  Ch.  57. 

{p)  Lawrcnson  v.  Butler,  (1802)  1 
Sch.  &  L.  13, 19  ;  Harnett  y.  Yielding, 
(1805)  2Sch.  &L.  549,  560;  Nelthorpe 
V.  Holgate,  (1844)  1  Col.  203,  215. 

{q)  Castle  V.  Willinson,  (1870)  5 
Ch.  534;  39  L.J.  Ch.  843. 

(r)  Eudd  V.  Lascellcs,  1900,  1  Ch. 
815  ;   69  L.  J.  Ch.  396. 

(»)  Morris  v.  Freston,  (1802)  7  Ves. 
at  p.  657. 
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subsequently  turned  out  that  the  lord  of  the  manor  could  not  ^'^gP;^-^^^-'-- 

grant  a  lease  for  more  than  twenty-one  years,  on  a  hill  filed  

by  the  iDurehaser  for  repayment  of  the  money  expended,  the 
Court  went  so  far  as  to  order  the  purchaser  to  accept  a  lease 
for  twenty- one  years  with  a  covenant  for  a  further  term  of  ten 
years,  and  compensation  in  respect  of  the  difference  in  value 
between  such  a  lease  and  covenant,  and  a  legal  term  of  thirty- 
one  years  (/) .  Again,  where  a  purchaser  was  told  at  the  auction 
that  premises,  which  were  in  the  particulars  stated  to  be  let 
to  a  company,  were  in  fact  let  to  an  individual,  and  subse- 
quently tried  to  get  off  his  bargain  on  the  ground  of  the  mis- 
representation, it  was  held  that,  whether  he  was  to  be  treated 
as  plaintiff  in  a  suit  for  rescission,  or  as  defendant  in  a  suit 
for  specific  performance,  he  must  be  held  to  his  bargain  {u). 
On  the  same  principle,  the  omission  of  the  purchaser  to  make 
proper  inquiries  before  accepting  the  title,  may  preclude  him 
from  claiming  compensation  for  a  defect  which,  with  a  little 
more  diligence,  he  would  have  discovered.  Thus,  where  on 
an  agreement  for  the  purchase  of  an  advowson,  nothing  was 
said  on  either  side  as  to  the  amount  of  the  income  of  the 
living,  or  as  to  the  basis  of  calculation  on  which  the  pur- 
chaser's offer  was  founded,  and  the  living  was  in  fact  charged 
with  the  repayment  of  a  loan  from  Queen  Anne's  Bounty,  the 
purchaser  suing  for  specific  performance  was  held  not  to  be 
entitled  to  an  abatement;  inasmuch  as  the  charge  was  an 
ordinary  liability,  the  existence  of  which  he  would  have  learnt 
by  prudent  inquiry  {.r) .  In  one  case,  where  the  purchaser  at 
the  date  of  the  contract  was  aware  that  the  property  was  in 
the  occupation  of  a  tenant,  and  made  no  previous  inquiry  as 
to  the  nature  and  duration  of  the  tenant's  interest,  it  was 
held  that  he  was  not  entitled  to  specific  performance  with  an 
abatement,  on  the  ground  that  the  property  was  subject  to 
an  undisclosed  lease  (y) .     And  this  case  has  been  followed  in 

{t)  Eanhury  v.  Litchfeld,  (1833)  2  (1858)  3  D.  &  J.  329  ;  (1860)  7  H.  L. 

M.  &  K.  629.  C.  806  ;  28  L.  J.  Ch.  298  ;  30  L.  J. 

[zi]  Farebrother  v.  Gibson,  (1857)   1  Ch.  176. 
D.  &  J.  602,  605.  (y)  James  v.  Lichfield,  (1869)  9  Eq. 

{%)  Edwards- Wood  V.  Marjoribanls,  51  ;  39  L.  J.  Ch.  248. 

4  a2 
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Chap.  XVII.  Ireland  (c).  But  the  tendency  of  recent  decisions  is  against 
— ^!2L^i: —  g^^cli  an  extension  of  the  doctrine  of  constructive  notice  to  the 
relation  of  vendor  and  purchaser,  while  the  matter  rests  in 
contract  {a).  And  it  is  conceived  that,  unless  the  undisclosed 
tenants'  rights  are  of  a  very  trifling  nature  {b),  a  vendor  who 
had  not  disclosed  equities,  existing  as  between  him  and  his 
tenants,  could  not  enforce  a  contract  against  a  purchaser,  on 
the  ground  that  the  latter  knowing  of  such  tenancy  had 
constructive  notice  of  such  equities  (c).  Where  a  plaintiff 
had  obtained  an  agreement  for  an  exchange  with  immediate 
possession,  under  a  false  representation  to  the  defendant  that 
the  tenants  of  the  latter  would  accede  to  the  arrangement, 
he  was  not  allowed  to  claim  specific  performance  subject  to 
the  tenants'  interests  (r/). 

Knowledp-e  But  the  knowledge  of  the  purchaser  is  not  always  fatal  to 

fatauIT clahlf  his  claim  for  specific  performance  with  compensation.  Thus, 
forabatement.  ^^1^^^,^  ^^  ^^^^^^  ^^^^  limited  to  such  uses  as  A.  and  B., 
husband  and  wife,  should  appoint,  and,  in  default  of  appoint- 
ment, to  the  use  of  trustees  during  B.'s  life  for  her  separate 
use,  with  remainder  to  A.  in  fee,  and  A.  entered  into  a 
contract  for  sale  to  C,  who  had  notice  of  the  settlement, 
agreeing  to  obtain  the  concurrence  of  all  necessary  parties, 
and  after  C.  had  actually  paid  his  purchase-money  to  the 
trustees,  B.  refused  to  concur  in  the  conveyance.  Bacon,  Y.-C, 
decreed  specific  performance  at  the  suit  of  the  purchaser,  with 
compensation  in  respect  of  B.'s  life  interest,  and  with  a  lien 
for  such  compensation  on  the  purchase -money  in  the  hands 
of  the  trustees  {e).  Where  property  was  put  up  for  sale 
by  auction  under  particulars  and  conditions  which  stated  that 
it  was  subject  to  a  term  of  years  less  by  eight  years  than  was 

(.-)   Carrull  v.  Keai/es,  (1873)  8  I.  R.  v.  .Vi7/f)-,  (1875)  L.  R.  10  C.  P.  420, 

l<]q.  97.  427  ;  43  L.  J.  C.  P.  74 ;   44  L.   J. 

{a)   Cahallero  v.  Eenhj,  (1874)  9  Ch.  C.  P.  2G5. 

447  ;    42  L.  J.  Ch.  G3o;  andscc,  as  {d)  Lord     Clrrmont     v.     Tasburgh, 

to  the  doctrine,  sup.  pp.  877,  884.  (1«10:  1  J.  &  W.  112. 

((■)  Barker  v.  Cox,  (1876)  4  Ch.  D. 

(i)  Hall  V.   Smith,  (1807)    14  Ves.  ^^^  .  45  L.  J.  Ch.  62  ;  and  see  Wilson 

at  p.  433.  y    fruiiams,  (1857)  3  Jur.  N.  S.  810, 

(e)  Caballcro  v.  Hmty,  sup. ;  rhillips  a  similar  case  before  Wood,  V.-C. 
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really  tlie  case,  and  the  purchaser  took  out  a  summons  under  Chap.  XVII. 
the  Vendor  and  Purchaser  Act,  1874,  asking  that  he  might  — — 


be  allowed  compensation  in  respect  of  the  mis-statement, 
which  the  vendor  refused,  on  the  ground  that  the  purchaser 
knew  the  real  facts  and  gave  proportionately  less  for  the 
property ;  Kay,  J.,  held  that  he  was  entitled  to  compensation 
under  the  usual  condition  on  that  hehalf  (/). 

The  cases  which  have  been  considered  above,  being  cases 
in  which  the  purchaser,  having  had  knowledge  of  a  defect, 
seeks  specific  performance  with  abatement  against  the  vendor, 
must  be  distinguished  from  those  in  which  the  knowledge  of 
the  purchaser  is  relied  on  by  the  vendor  in  an  action  to 
enforce  a  defective  title  against  a  purchaser.  This  latter 
class  of  cases  has  already  been  considered  (g). 

It  may  occasionally  happen  that  the  vendor's  interest  is  Vendor,  how- 
found  to  exceed  that  which  he  contracted  to  sell ;  in  which  mate^^ood  ° 
case  he  must,  as  a  general  rule,  make  good  the  latter  to  the  interest  con- 
best  of   his  ability:   for  instance,   where  a  vendor,  in  fact  out  of  his 
seised  in  fee,  contracted  to  sell  the  estate  as  copyhold,  stating  interest! 
it  to  be  equal  in  value  to  freehold,  it  was  held  that  he  ought 
(but  for  other  grounds  of  defence)   to  have  conveyed  the 
freehold  {/i).     It  has,  however,  been  held,  that,  on  an  agree- 
ment to  assign  a  lease,  Equity  cannot  decree  an  underlease, 
although  the  assignment  would  induce  a  forfeiture  ;  since  the 
vendor's  motive  for  agreeing  to  assign  may  have  been  to 
escape  the  rent  and  covenants  (/)  ;  but  the  defence,  as  Lord 
St,  Leonards  remarks,  is  one  which  could  seldom  be  set  up 
by  a  vendor  (A-). 

(/)  Lett  y.  Randall,  (1883)49L.  T.  inf.  p.  1091  ;  and  see  Re  Gloag  and 

71.     In  English  v.  Miirraij,  (1883)  ib.  Miller,    (1883)   23   Ch.   D.    320  ;   52 

35,  -where  the  purchaser  attempted  L.  J.    Ch.    654  ;    Cato  v.   Thompson, 

to  get  off  his  contract  on  the  ground  (1882)  9  Q.  B.  D.  616. 
of  a  defect,  of  -which  he  had  been  (A)  Twining   v.    Morrice,    (1788)   2 

-warned  by  the  vendor,  he  -was  held  Br.  C.  C.  at  p.  331. 
to  his  bargain  ;  but  his  right  to  com-  (i)  Anon.,  Sug.  14th  ed.  301  ;  and 

pensation  under  the  common   con-  consider  Bartlctt  v.  Salmon,  (1855)  6 

dition  was  admitted  by  the  vendor.  D.  M.  &  G.  33. 

[g)  Sup.  pp.  124  et  seq.,  148  etseq.;  {k)  Ib. 
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Chap.  XVII. 
Sect.  6. 

Distinction 
between 
purchaser's 
riarhts  as 
plaintiff  and 
defendant. 


Want  of  title, 
■where  a 
defence  for 
purchaser 
declining 
abatement. 

When  estate 
is  of  different 
tenure ; 


or  held  in 
different 
manner ; 


Although  a  purchaser  may  not  be  entitled  to  specific  per- 
formance of  the  contract  with  an  abatement,  it  does  not 
follow  that/the  vendor  can  enforce  the  contract  against  him, 
as  it  stands ;  different  considerations  applying  to  misdescrip- 
tion and  error  when  regarded  as  elements  in  a  purchaser's 
action  for  specific  performance  with  abatement,  and  when 
regarded  as  elements  in  a  purchaser's  defence  to  a  vendor's 
action  (l) . 

If  the  purchaser  be  unwilling  to  complete  with  an  abate- 
ment, he  may  resist  specific  performance  {>ii),  on  the  ground 
of  the  tenure  of  the  property,  or  of  a  material  part  of  it, 
varying  from  that  to  which  he  is  entitled  under  the  contract ; 
e.g.,  he  will  not  be  compelled  to  take  a  term  (even  for  4,000 
years)  {■)i),  or  a  copyhold  (o),  for  a  freehold,  or  mere  sheep 
walks  for  a  freehold  (p),  or  enfranchised  copyhold  for  a 
freehold,  where  the  rights  of  the  lord  in  respect  of  minerals 
are  reserved  {q). 

So,  also,  the  purchaser  may  resist  specific  performance  on 
the  ground  of  the  property  being  held  in  a  manner  different 
from  that  which  is  expressed  or  implied  in  the  contract ; 
e.g.,  he  will  not  be  compelled  to  take  an  assignment  of 
an  underlease,  instead  of  an  original  lease  (;■)  ;  or  of  a 
redeemable,  instead   of   an   absolute   interest  (s)  ;    or  of    an 


{1}  See  notes  to  WooHam  v.  Ilcarn, 
2  Wh.  &  T.  L.  C.  7th  ed.  519. 

{m)  If  he  relies  on  want  of  title  as 
a  defence,  he  should  not  formerly 
have  filed  a  cross  bill  to  have  the 
contract  rescinded:  HiUony.  Barrow, 
(1789)  1  Ves.  284.  So,  now  he  should 
not  counterclaim  to  that  effect. 

in)  Drcwe  v.  Corp,  (1803)  9  Ves- 
308  ;  and  see  Fordyce  v.  Ford,  (1794) 
4  Br.  C.  C.  494,  cited  (1806)  13  Ves. 
78  ;  Wright  v.  Eotmrd,  (1823)  1  S.  & 
S.  190  ;  lYice  v.  Leij,  (1863)  4  Gif. 
235. 

(o)  Ticlnuirj  V.  Morrice,  (1788)  2 
Br.  C.  C.  326,  331  ;  Hick  v.  FhiWps, 
(1721)  Pr.  Ch.  575;  Sug.  14th  cd. 
303  ;  Ayles  v.   Cox,  (1852)  IG  Beav. 


23  ;  unless  the  incidents  of  tenure 
are  trivial,  sup.  p.  150. 

{jj)  Vancouver  v.  Bliss,  (1805)  11 
Ves.  458  ;  see  p.  1071. 

(<?)  Uppcrton  V.  Nickolson,  (1871)  6 
Ch.  436;  40  L.  J.  Ch.  401. 

(/•)  Madvky  v.  Booth,  (1848)  2  De 
G.  &  S.  718  ;  Brumftt  v.  Morton, 
(1857)  3  Jur.  N.  S.  1198  ;  Re  Beyfus 
and  Masters,  (1888)  39  Ch.  D.  110. 
But  it  is  otherwise  where,  on  the 
particulars,  it  is  obvious  that  what  is 
being  sold  is  an  underlease  :  Camher- 
wcll  BUhj.  Soc.  V.  HoUoway,  (1879)  13 
Ch.  D.  754  ;  49  L.  J.  Ch.  361 ;  Broom 
V.  rhiUips,  (1896)  74  L.  T.  459. 

(«)  Covcrky  v.  Burrell,  (1821)  Sug. 
14th  ed.  299. 


SPECIFIC  PERFORMANCE.  1^^^ 

improved,  instead  of  a  ground,  rent  (t)  ;  or  of  a  ground  rent  ^^^^'^f-J^^' 

to  which  the  remedies  of  a  reversioner  are  not  incident  {ii)  :  

or  on  the  ground  of  no  title  being  shown  to  that  extent  ^JJ'^^*'*^'^ 
of  interest   which  he   contracted   for  ;    e.g.,   he    cannot  be  extent  of 
compelled  to   take,   instead   of   an   estate    in  possession,    a  traded  for; 
reversion  expectant  on  a  life  estate  (.r),  or  on  a  subsisting, 
or,  a  fortiori,  a  reversionary  lease  (?/) ;  or  a  life  estate,  and 
(subject  to  an  intervening  estate  tail)  the  remainder  in  fee, 
instead  of    the  fee  simple  in   possession  (s)  :    nor,    having 
contracted  for  the  entirety,  can  he   be  compelled  to   take 
undivided  parts  of  the  estate  (a),  even  although  the  vendors 
were   tenants   in   common   of  the  entirety  (b) .     The    same 
decision  has  been  come  to,  where,  on  a  contract  for  two- 
sevenths  of  an  estate,  a  title  could  only  be  made  to  one- 
seventh  (c).     Nor  will  the  pui'chaser,  on  the  purchase  of  a 
leasehold  interest,  be  compelled  to  accept  a  term  "  consider- 
ably less"(rf)  than  that   contracted  for;    e.g.,   a  term  for 
six  instead  of  sixteen  years  {e)  ;    or   one  which,  instead  of 
being  twelve  and  a  half  years  certain,  may  be  determined 

at  the  lessor's  option  at  the  end  of  five  years  (/).     So  again,  or  to  material 
^  1  1     £  i.-i.i     part  of  estate ; 

he  may  resist  specific  performance  on  the  ground  o±  no  title 

being  shown  to  a  material  part  of  the  estate  ;  such  materiality 

consisting  either  in  the  proportion  which  such  part  bears  to 

the   entirety,  or  in  its  being  important  with  regard  to  the 

enjoyment  of  the  residue,  or  as  possessing  an  adventitious 

value  in  the  estimation  of  the  purchaser  {g)  ;  e.g.,  "  a  pur- 

(0  Stewart    v.   AlUston,    (1815)    1  {b)  A.-G.  v.   Day,   (1749)   1   Ves. 

Mer.  26.  sen.  218,  224, 

(m)  Langfordr.  Selmes,  (1857)  3  K.  (c)  Roffey    v.    Shallcross,    (1819)  4 

&  J.  220  ;  Smith  v.  Watts,  (1858)  4  Mad.  227  ;  cited  (1834)   2  M.  &  K. 

Dr.  338.  726. 

(x)  Collier  v.  Jenkins,  (1831)  You.  {d)  Sug.   Uth.  ed,  299;  see  3Iort- 

295  ;  Hughes -v.  Jones,  (1861)  3  D.  F.  loch  m .  Buller ,  (1804)  lOVes.atp.  306; 

&  J.  307  ;  31  L.  J.  Ch.  83.  Kalsey  v.  Grant,   (1806)   13  Ves.  77, 

(y)  Limhan  v.  Cotter,  (1844)  7  Ir.  78 ;    Vignolles  v.  Bowen,  (1847)  12  Ir. 

Eq.  R.  176;  Sug.  14th  ed.  304.  Eq.  R.  194,  198. 

{z)  Sug.  Uth  ed.  308.  [e)  Long  v.  Fletcher,  (1709)  2  Eq. 

(a)  Lalby  v.  Pullen,  (1830)  1  R.  &  Ca.  Abr.  5. 

M.  296;  Bee  Prices.  Griffith,  {l8ol)  (/)   JFeston   v.   Savage,   (1879)    10 

1  D.  M.  &  G.  80  ;  21  L.  J.  Ch.  78  ;  Ch.  D.  736  ;  48  L.  J.  Ch.  239. 

Se  Arnold,  (1880)  14  Ch.  D.  270.  [ff)  See  Knatchbullv.  Grueher,  (1815) 


1088 


SPECIFIC  PERFORMANCE. 


Chap.  XVII. 
Sect.  6. 


or  to  one  of 

two  estates 
sold; 


or  where  in- 
cumbrances, 
&c.  exist 
which  would 
affect  enjoy- 
ment; 


chaser  cannot  be  compelled  to  take  compensation  for  a  large 
portion  of  the  estate"  (A) ;  as,  where  the  property  was  stated 
to  contain  753  square  yards  or  thereabouts,  but  in  fact  con- 
tained only  573  square  yards  (i)  :  so,  in  the  case  of  building 
land,  a  deficiency  inconsiderable  as  regards  actual  quantity 
may  be  material  by  reason  of  its  interfering  with  the  profit- 
able user  of  the  land  for  building  purposes,  as  when  the 
deficiency  exists  mainly  in  the  frontage  measurement  (A:). 
Nor,  having  entered  into  a  single  contract  for  two  estates, 
could  the  purchaser  probably  be  compelled  to  take  one 
without  the  other  (/),  although  the  estate  mth  the  defective 
title  were  let  upon,  and  sold  subject  to,  a  fee-farm  grant  at 
a  large  rent  (m)  :  so,  where  on  the  purchase  of  a  mansion 
and  700  acres,  the  title  to  12  acres  proved  defective,  such 
12  acres  being  opposite  the  park  gates  and  containing 
brick  earth,  which  rendered  it  probable  that  they  might 
be  built  upon,  the  purchaser  was  held  free  («)  :  so,  also, 
where,  on  the  purchase  of  a  wharf  and  jetty,  no  title 
could  be  made  to  the  jetty  (o)  :  and  where  no  title  could  be 
made  to  a  strip  of  land  forming  the  frontage  to  the  high- 
way (p).  So,  he  may  resist  specific  performance  on  the 
ground  of  the  existence  of  incumbrances  or  liabilities  which 
would  interfere  .with  the  enjoyment  of  the  estate ;  e.g., 
liabilities  to  tithe  (if  the  estate  is  sold  as  tithe  free)  or  to 
a  modus  or  commuted  rent- charge  (q)  ;  or  to  a  ground  rent, 


1  Mad.  1G7  ;  and  Hals  ft/  v.  Grant, 
(1806)  13Ves.  79;  3Iagennis  v.  Fallon, 
(1829)  2  Moll,  at  p.  588  ;  Stewart  v. 
Marq.  Comjtirjham,  (1851)  1  Ir.  Ch.  R. 
534,  573. 

(/i)  Sug.  14th  cd.  316. 

(i)  Portman  v.  Mill,  (1826)  2  Rus. 
570  ;  8  L.  J.  N.  S.  Ch.  161 ;  Whittc 
more  v.  W.,  (1869)  8  Eq.  603;  in 
which  case  there  was  a  condition 
that  no  compensation  should  be  al- 
lowed for  misdescription  ;  and  seo 
Re  Fawcett  and  Holmes,  (1889)  42 
Ch.  D.  150  ;  58  L.  J.  Ch.  763. 

(/t)  Cf.  Brewer  v.  Broicn,  (1884)  28 
Ch.  D.  309  ;  54  L.  J.  Ch.  605. 

[l]  Frendergast   v.    Eyre,   (1828)  2 


Hog.  78,  81. 

(w)  See  S.  C,  p.  94;  Sug.  14th  cd. 
313,  315. 

(«)  Knatchbull  v.  Grucher,  (1815)  1 
Mad.  153  ;  (1817)  3  Mer.  124,  141  ; 
and  see  (1834)  2  M.  &  K.  at  p.  728. 

(o)  Fccrs\.  Lambert,  (1844)  7  Beav. 
546  ;  and  see  Drewe  v.  Hanson,  (1802) 
6  Ves.  678  ;  (1806)  13  Ves.  78  ;  Sug. 
14th  ed.  316,  where  earlier  decisions 
of  a  contrary  tendency  have  been 
disapproved  of. 

{]))  Perkins  v.  Ede,  (1852)  16  Beav. 
193. 

(?)  Ker  V.  Clohery,  (1819)  Sug.  14th 
ed.  321;  Binks  v.  LordRokeby,  (1818) 
2  Sw.  222. 
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not  mentioned  in  the  particulars,  on  the  purchase  of  lease-   Chap.  xvii. 

St'ct.  6. 

holds  (>•)  ;  or  to  rights  of  mining  (.s),  common  (.s),  or  waterway,  — 

with  power  of  entry  for  the  purpose  of  making,  opening, 
or  cleansing  water-courses,  or  to  rights  of  entry  for  making 
reservoirs,  or  of  planting  ladders  for  the  repair  of  adjoining 
houses  (f),  or  to  an  easement  in  another  to  use  the  kitchen 
for  certain  purposes  {>(),  or  to  restrictive  covenants  as  to 
user  (,r),  or  to  a  right  of  sporting  (y),  or  to  the  repairs  of  the 
chancel  of  a  church  (~),  or  to  quit-rents  or  rent-charges,  if  of 
a  large  amount  (r/),  or  to  keep  up  the  fences,  water-courses, 
&c.,  upon  the  land  itself  {b),  have  been  held  to  be  defects 
which  do  not  admit  of  compensation. 


Upon  a  similar  principle,  it  has  been  held,  at  Law,  that  a  or  matters 

!•  jiii>j^i  •  p  1      exist  which 

purchaser  having  contracted  lor  the   assignment  oi  a  sub-  increase 
sisting  lease,  cannot  be  required  to  accept  a  new  lease  as  pl^chaser; 
original  lessee ;  his  liability  being  greater  under  the  lease 
than  it  would  be  under  the  assignment  (c).     So,  where,  on 


(r)  Jones  v.  Rimmer,  (1880)  14  Ch. 
D.  588;  49  L.J.  Ch.  775. 

(«)  See  Seaman  v.  Vaivdrey,  (1810) 
16  Ves.  390;  Sug.  14th  ed.  312; 
Martin  v.  Cotter,  (1846)  3  J.  &  L. 
496,  509  ;  Hayford  v.  Criddle,  (1855) 
22  Beav.  480  ;  Eamsden  v.  Hurst, 
(1858)  4  Jur.  N.  S.  200;  27  L.  J. 
Ch.  482;  Kerr  v.  Pawson,  (1858)  25 
Beav.  394  ;  27  L.  J.  Ch.  594  ;  Pretty 
V.  Solly,  (1859)  26  Beav.  606;  and  see 
TJpperton  v.  Nicholson,  (1871)  6  Ch. 
436;  40  L.  J.  Ch.  401. 

{t)  See  Shackletonv.  StdcUJi,  (1847) 
1  De  G-.  &  S.  609,  where  only  about 
four  and  a  half  out  of  thirty  acres 
contracted  for  were  subject  to  the 
easements.  As  to  the  importance  of 
such  an  easement,  see  Goodhart  v. 
Eyett,  (1883)  26  Ch.  D.  182  ;  53  L.  J, 
Ch.  219. 

ill)  Beywoodv.  Mallalien,  (1883)  25 
Ch.  D.  357;  53  L.  J.  Ch.  492. 

{x)  Nottingham  Brick  Co.  v.  Butler, 
(1886)  16  Q.  B.  D.  778;  54  L.  J. 
Q.  B.  544  ;  55  L.  J.  Q.  B.  280 ;  and 


see  Cato  v.  Thompson,  (1882)  9  Q.  B. 
U.  616. 

(//)  See  Burnell  v.  Brotcn,  (1820)  1 
J.  &  W.  172  ;  Sug.  14th  ed.  311. 

{z)  Furteblow  v.  Shirley,  (1806)  cited 
2  Sw.  223. 

(a)  Portman  v.  21111,  (1831)  1  R.  & 
M.  696. 

{b)  Parkin  v.  Lord  Posse,  (1846)  10 
Ir.  Eq.  R.  70.  See  as  to  a  charge 
on  a  living  in  favour  of  Queen  Anne's 
Bounty  not  entitling  a  purchaser  to 
compensation,  Pdwards-  TFoodY.  Mar- 
jorihanks,  (1858)  3  D.  &  J.  329  ;  (1860) 
7  H.  L.  C.  806  ;  28  L.  J.  Ch.  298  ; 
30  ib.  176. 

(c)  Mason  v.  Corder,  (1816)  2  Mansh. 
332  ;  see  Sug.  14th  ed.  300,  where 
the  case  seems  to  be  cited  doubtfully  ; 
but  the  principle  seems  a  sound  one ; 
and  see  Parlington  v.  Hamilton,  (1854) 
Kay,  at  p.  558  ;  23  L.  J.  Ch.  1000  ; 
Barllett  v.  Salmon,  (1855)  6  D.  11.  & 
G.  33  ;  Hayford  v.  Criddle,  (1855) 
22  Beav.  477  ;  Creswell  v.  Bavidson, 
(1887)  56  L.  T.  811. 
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Chap.  XVII.   the  purcliase  of  leaseholds,  the  lease  was  found  to  contain 

^^°^'  "• covenants  to  build  additional  houses,  and  to  deliver  them 

up  at  the  end  of  the  term,  and  the  houses  had  not  heen 
built,  but  the  covenant  to  build  had  been  waived;  it  was 
held  that  the  liability  under  the  covenant  to  deliver  up  at 
the  end  of  the  term  was  a  sufficient  defence  to  the  suit; 
although  such  liability  might  have  been  escaped  by  assigning 
the  term  to  a  pauper  even  only  a  day  before  its  termina- 
tion ((-/) . 

or  affect  Where  only  part  of  an  estate  is  affected  by  a  liability 

miterklpart.  ^^^I^ich,  if  affecting  the  entirety,  would  enable  the  purchaser 
to  resist  specific  performance,  the  purchaser's  right  to  avoid 
the  contract  would  seem  to  depend  upon  whether  the  part 
so  affected  is  material  to  the  enjoyment  of  the  residue. 
Where  the  part  so  affected  is  not  material  to  such  enjoyment, 
and  is  not  the  purchaser's  principal  object  in  purchasing,  he 
may,  it  seems,  be  compelled  to  take  the  remainder  of  the 
land  at  a  proportionate  price  ;  but,  in  such  a  case,  there  would 
be  a  reference  to  chambers,  if  the  Court  thought  it  necessary, 
to  inquire  as  to  the  materiality  of  the  part  to  which  a  title 
cannot  be  made  {e) , 

Defect  in  title  Where,  on  the  purchase  of  several  lots  by  the  same 
8e.°emUot8.  person,  the  title  to  one  or  more  proves  defective,  this  may 
or  may  not,  according  to  circumstances,  be  a  ground  for  the 
purchaser  resisting  specific  performance  in  respect  of  the 
remaining  lots.  An  express  agreement  that  the  pm^chaser 
shall  not  take  any  unless  he  can  have  all,  will  be  sufficient 
to  blend  the  whole  into  one  contract ;  "  but  the  same  com- 
plication may  be  effected,  or  rather  evidenced,  witliout  any 
such  agreement.  It  is  a  question  of  circumstances ;  tlie  lots 
may  be  connected  from  their  nature  ;  it  may  be  shown  that 
the  purchase  of  the  one  was  made  with  reference  to  the  other. 
A  mere  suggestion  by  the  party,  a  mere  statement  of  his 

{(I)  Noiiaille  V.  Flight,  (1844)  7  Beav.  621  ;    13  L.  J.  Cb.  414  ;   Re  Haedicke 
and  Lips/ci,  1901,  2  Ch.  GG6  ;  70  L.  J.  Ch.  811. 
(«)  Sug.  14th  ed.  315. 
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inclination   or   fancy,  will  not  be  sufficient;    nor  may  tlie   Chap.xyil 

proof  of  anything  of  a  private  nature,  not  known  to  tne  

vendor,  suffice  ;  but  where,  upon  matters  known  to  both 
parties,  he  can  ground  his  proof  that  the  one  transaction  was 
dependent  on  the  other,  he  complicates  the  two,  so  as  to  make 
the  contract  one,  although  there  may  have  been  no  express 
statement  that  he  was  to  take  none,  if  he  might  not  have 
all"(/). 

Knowledge  by  the  purchaser  of  a  defect  when  he  enters  Benefit  of 

dcfdlCG    lio\^ 

into  the  contract  may  be  fatal,  not  only,  as  we  have  seen  {(/),  lost  to  pur- 
to  a  claim  by  him  for  specific  performance  with  abatement,  ^  ^^^^' 
but  even  in  some  cases  to  his  defence  to  a  vendor's  action 
against  him  for  specific  performance.  "  When  the  contract 
is  silent  as  to  the  title  which  is  to  be  shown  by  the  vendor, 
and  the  purchaser's  right  to  a  good  title  is  merely  implied  by 
law,  that  legal  implication  may  be  rebutted  by  showing  that 
the  purchaser  had  notice  before  the  contract  that  the  vendor 
could  not  give  a  good  title"  (/i).  Accordingly  a  purchaser 
has  been  held  to  have  lost  his  right  to  resist  specific  perform- 
ance and  his  right  to  compensation  or  abatement  (?)  on  the 
ground  of  the  estate  being  of  a  different  tenure  (A-),  or  subject 
to  a  liability  affecting  its  beneficial  enjoyment  {e.g.,  a  right 
of  sporting  (/)  ) ,  or  of  there  being  no  title  to  a  material  part 
of  it  {m),  or  of  a  variation  from  the  description  in  the  parti- 
culars ill) ,  where,  at  the  time  of  entering  into  the  contract,  he 
had  knowledge  of  the  defect.  And  the  rule  has  been  once  or 
twice  extended  to  cases  where  the  defect  was  patent  (o),  and 


[f)  Per  Lord  Brougham  in  Casa-  1  Jones  &  C.  274. 

majors.  Strode,  (1834)  2  M.  &  K.  at  {k)  Fordyce  v.  Ford,  (1794)  4  Br. 

p.   725  ;  Foole  v.   ShergoU,   (1/86)  2  C.  C.  494 ;  and  see  sup.  p.  1086. 

Br.  C.  C.  118  ;  Lord  Eldon's  remarks  {I)  Burnell  v.  Brown,  (1820)  1  J.  & 

in  Brewe  v.   Hanson,  (1802)    6   Ves.  W.  168. 

675,   as  stated  Sug.    14th  ed.    320  ;  (w)  See  Brewe  v.  Sanson,  (1802)  6 

Zewin  v.  Guest,  (1826)  1  Rus.  325.  Ves.   at  p.   679  ;    Martin  v.   Cotter, 

(ff)  Sup.  p.  1082.  (1846)  3  J.  &  L.  at  p.  508. 

{h)'£ev'Evj,^.,  Re  Gloag  and  Miller,  {n)  Byer    v.   Eurgrave,    (1805)    10 

(1883)  23  Ch.  D.  at  p.  327  ;  52  L.  J.  Ves.  505,  508. 

Ch.  654.  (o)  Bowles  v.  Round,  (1800)  5  Ves. 

(t)  See  Horner  v.  Williams,  (1839)  508  ;  Bavies  t.  Sear,  (1869)  7  Eq.  at 
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Chap.  XVII.   where  It  might  have  been  discovered  by  due  diligence  {p). 

^^^^^ —  So,    too,    he  may  lose  his   right   if,    after   having   become 

acquainted  with  it,  he,  without  insisting  thereon,  proceed  in 
the  treaty  {q)  ;  or,  a  fortiori,  take  possession  (r).  If,  although 
insisting  on  the  objection,  he  take  possession  and  endeavour 
to  prevent  the  vendor  from  removing  the  defect,  or  even 
proceed  in  the  treaty,  he  may  be  compelled  to  complete  with 
an  abatement  («)  ;  and  when  a  railway  company  agreed  to 
buy  from  a  tenant  for  life  an  estate  not  within  their  special 
Act,  and  to  procure  an  Act  enabling  him  to  convey  the 
fee,  which  they  failed  to  do,  they  were  ordered  to  pay  the 
entire  purchase-money  into  Court,  upon  his  conveying  his  life 
estate  (/)• 

■WTiere  "But,  if  the  contract  expressly  provides  that  a  good  title 

expressly  for  ^^^^^^  ^^  shown,  then,  inasmuch  as  a  notice  by  the  vendor  that 
good  title.  ]^g  could  not  show  a  good  title  would  be  inconsistent  with  the 
contract,  such  a  notice  would  be  unavailing,  and  whatever 
notice  of  a  defect  in  the  title  might  have  been  given  to  the 
purchaser,  he  would  still  be  entitled  to  insist  on  a  good 
title"  (^0-  Thus,  where  a  vendor  agreed  to  sell  freeholds 
and  to  make  "  a  good  marketable  title,"  and  it  appeared  that 
the  property  was  in  fact  subject  to  restrictive  covenants  of 
such  a  kind  as  were  inconsistent  with  a  marketable  title,  it 
was  held,  in  an  action  by  the  purchaser  to  recover  his  deposit, 
that  evidence  that  the  purchaser  knew  of  the  defect  was  not 
admissible  to  vary  the  express  contract,  and  that  he  was 
entitled  to  repayment  of  his  deposit  (.r) . 

p.  429;  38  L.  J.  Ch.  535;  but,  qx.,  207;  Farebrothcr  v.  Gibson,  (1S57)  1 

see  Cato  v.  Thompson,  (1882)  9  Q.  B.  D.  &  J.  602. 

D.  at  p.  C17  ;  Sug.  14th  ed.  328.  (>■)  Burncll  v.  Brown,  (1820)  1  J.  & 

[p)  James  v.  Lichfi'ld,  (1869)  9  Eq.  W.  168  ;  Re  Glong  and  Miller,  (1883) 

51  ;    39   L.   J.    Ch.    248  ;  Carroll  v.  23  Ch.  D.  320;  52  L.  J.  Ch.  654. 

Keayes,  {\%1%)  ^  I.   R.   Eq.  97;  but  (s)   Cakraft    v.    Roebuck,    (1790)    1 

these  cases  are  of  doubtful  authority,  Ves.  221. 

B^esup.  pp.  1083,  1084.  {t)  E.  C.  R.  Co.  v.  Ilawkcs,  (1855) 

{q)  Cinth  V.  Sambourne,  (1794)  4  Br.  5  H.  L.  C.  331  ;  22  L.  J.  Ch.  77. 

C.  C.  498;  Dreue  y.  Hanson,  (1802)  {u)  PerFry,  J.,  Re  Gloaff  and Mi/ler, 

6  Ves.  at  p.  679  ;  Di/er  v.  Hargrare,  (1883)  23  Ch.  D.  327;  52  L.  J.  Ch.  654. 

(1804)  10  Ves.  508  ; /uwy.f/ryv.  ro!<«^,  [x)    Cato    v.     Thompson,    (1882)    9 


(1809)   17  Ves.  468;   (1811)  18  Ves.       Q.  B.  D. 
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Nor  will  a  purcliaser  be  allowed  to  resist  specific  perform-   ^^gP;^^J^^- 
auce,  if  the  misdescription  or  defect  is  immaterial;  as,  e.g., . 

'  '^  Immaterial 

where  an  estate  having  been  sold  with  what  was  represented  defects  in  title 

1   ,  1  •     • ;     T      •    1  i_     j>  i.-u  Jiot  available 

m  general  terms  as  an  unlimited  right  ot  common,  tne  same  as  a  defence  to 
proves  to  be  a  right  of  common  only  for  sheep  (y)  ;  or  on  the  P'"''.';^''^^'' ',  ^ 

^  °  .  I  linuted  rig-ht 

ground  of  the  estate  being  subject  to  quit- rents  or  rent-charges  of  common ; 
of   small  amount  (::),  or  of   a  slight  misdescription  of   the  ^^^^U  quit -^^^^ 
vendor's  interest  on  a  sale  of  leasehold  {a),  or  quit-rents  [b),  charge; 
or  a  want  of  title  to  immaterial  {c)  portions  of  the  estate. 
But  in  such  cases,  in  the  absence  of  a  condition  excluding 
compensation,   the   purchaser  who    is    compelled   to  specifi- 
cally perform  the  contract  will  be  allowed  an  abatement  for 
the  defect. 

So,  where  on  the  sale  of  140  acres,  the  particulars  stated  tithe,  when 

.  „  the  freedom 

that   about   32   acres   were   tithe-lree,  and  no   evidence   ot  from  tithe 
exemption  could  be  produced.   Lord   Eldon  held   that  the  inducement  to 
right  to  the  tithe  of  this  part  of  the  property  could  not  be  purchase. 
considered  the   inducement   to   the   purchase;    and  decreed 
specific  performance  with  an  abatement  (r/).     So,  where  the 
purchaser's  agent   having  by  letter  agreed   to  purchase  an 
estate,  consisting  of   a  house  and   nineteen   acres  of  land, 
twelve  of  which  were  occupied  by  the  house,  ofiices,  garden, 
and  pleasure-grounds — no  mention  being  made  of  tithes — 
and  on  a  more  formal  contract  being   prepared,   the  great 

(y)  Eowlmid   v.    Norris,    (1784)    1  [b)   Cuthbert  v.  Baker,  (1093)  Sug. 

Cox,  59.  14th   ed.    313  ;    and   see   Browne  v. 

{£)  Esdaile  v.   Stephenson,   (1822)  1  Warnock,  (1880)  7  L.  R.  Ir.  3,  where, 

S.  &  S.  122  ;  Fortman  v.  3Iill,  (1831)  on  the  grant  of  a  lease  for  ever,  the 

1  R.  &M.  696;  Wood\.  Bernal,  (1812)  lessee  was  not  allowed  to  resist  specific 

19    Ves.    221  ;    Prcndergast  v.  Eyre,  performance  on  the  ground   of  the 

(1828)  2  Hog.  78,  81,  94,  and  see  Sug,  property  being  subject  to  a  fee-farm 

14th  ed.  313,  disapproving  of  the  deci-  rent  smaller  than  the  rent  to  be  re- 

sion  in  Howland  v.  Norris,  sup.,  that  served  by  the  lease. 

a  tithe  rent-charge  of  14?.  per  annum  [c)  IPQueen  v.  Farquhar,  (1805)  11 

was  a  matter  for  compensation.     As  Ves.  467  ;  Bowyer  v.  Bright,  (1824) 

to  a  misstatement  of  the  amount  of  13  Pr.  698,  704  ;  Stewart  \.  Marquis 

ground  rent  on  the  sale  of  a  lease,  see  Conyngham,  (1851)   1    Ir.  Ch.  R.  at 

Fope  V.    Garland,    (1841)    4  Y.  &  C.  p.    573  ;    Re    Brewer    and    Eankins, 

394 ;   10  L.  J.  N.  S.  Ex.  Eq.  13.  (1899)  80  L.  T.  127. 

[n)  See  cases  cited,  sup.  p.  1086  et  (d)  Binks  v.  Lord  Rokeby,  (1818)  2 
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Chap.  XVII.    tithes  were  inserted  by  the  piu'chaser's  solicitor,  but  without 
Sect.  6.  .  (<       •  n       1  1  1  • 

any  increase  of  price  or  lurther  treaty  on  the  subject,  and  no 

title  could  be  made  to  the  tithes,  Sir  J.  Leach  held  that  the 
tithe  could  have  formed  no  part  of  the  inducement  to  the 
contract,  and  decreed  specific  performance  with  an  abatement, 
the  same  having  been  offered  by  the  vendor  (e). 

In  the  last  case  the  purchaser's  agent  appears  to  have 
entered  by  letter  into  a  binding  agreement  to  purchase  subject 
to  the  tithe.  A  liability  to  the  render  of  tithe  in  kind  con- 
stitutes an  objection  of  a  different  character  from  that  which 
arises  from  the  existence  of  a  mere  pecuniary  liability  of 
defined  amount. 


Sth — Matters 
relating  to 
conBideration . 


Inadequacy 
of,  when  a 
vendor's 
defence. 


As  to  the  otli  of  the  above  heads. — The  amount  of  the 
consideration  to  be  paid  may  be  a  ground  of  defence  by 
either  party  ;  and  its  inadequacy,  or  excess,  mil,  of  course, 
be  determined  mth  reference  to  matters  as  existing  at  the 
date  of  the  contract,  irrespectively  of  subsequent  events  (./). 
Inadequacy  of  consideration  is  not,  however,  a  defence  avail- 
able to  the  vendor  of  an  estate  in  possession  (//),  unless  it  can 
be  shown  to  have  originated  in  fraud,  surprise,  or  mis- 
representation (wliether  wilful  or  not  (//)  ),  or  improper 
concealment  on  the  part  of  the  purchaser  (/),  or  in  advantage 
taken  of  the  distress  of  the  vendor  (/.•),  or,  according  to  Lord 
Eldon,  "  unless  the  inadequacy  of  price  is  such  as  shocks  the 
conscience,  and  amounts  in  itself  to  conclusive  and  decisive 


{e)  Smith  V.  Tolcher,  (1828)  4  Rus. 
302. 

(/)  See  Sug.  14th  ed.  273  ;  Poole 
V.  Sherffo/d,  (1786)  2  Br.  C.  C.  118, 
119  ;  Coles  v.  Trecothick,  (1804)  9 
Ves.  at  p.  246.^7  fi  ■^' 

(g)  Coles  V.  Trecothick,  sup.  ; 
Burrowes  v.  Lock,  (1805)  10  Ves. 
470;  Lowther  v.  L.,  (1806)  13  Ves. 
103  ;  Bovell  v.  Dann,  (1843)  2  Ha.  at 
p.  450. 

(A)   Wall  V.  Sttthhs,  (1815)  1  Mad. 


at  p.  81  ;  Brealey  v.  CoUins,  (1831) 
You.  317  ;  and  see  next  note. 

(i)  See  cases  cited  in  n.  {g)  ;  also 
White  V.  Damon,  (1802)  7  Ves.  30  ; 
Western  v.  liussell,  (1814)  3  Ves.  &  B. 
187  ;  Dcane  v.  Rastron,  (1792)  1  Anst. 
64  ;  Cadman  v.  Uontcr,  (1810)  18  Ves. 
10  ;  Turner  v.  JIarvcg,  (1821)  Jac. 
169;  Wall  v.  StiMs,  (1815)  1  Mad. 
80  ;  Zukeg  v.  O'Bonncl,  (18u5)  2  Sch. 
&  L.  at  p.  471  ;  Sug.  14th  ed.  274. 

(A)  See  Martin  v.  Mitchell,  (1820) 
2  J.  &W.  413,  424. 
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evidence  of  fraud  iu  tlie  transaction"  (/),— but  this  dicfuni   ^^'"^iJ-J^^- 

woidd  probably  at  the  present  day  be  hardly  sustained  in  its  

full  extent  {m),—OT  unless  the  vendor  be  a  trustee  for  sale  («)  : 
but  even  in  the  case  of  a  trustee  the  Court  will  enforce 
against  him  an  agreement  to  sell  at  a  fair  specified  price, 
although  a  much  larger  sum  may  have  been  subsequently- 
offered  and  accepted  (o). 

In  order  to  bring  a  contract  within  this  equitable  juris-  No  considera- 
diction,  there  must  be  a  consideration  moving  from  the  party  ^nder  seal, 
who    seeks   specific   performance  (p).     It   is,    therefore,    im- 
material for  this  purpose  that  the  contract  is  under  seal  (q), 
if,  in  point  of  fact,  there  is  no  consideration  at  all. 

The  distinction  which  for  a  long  time  existed  between  the  On  sale  of  a 

reversionary 

purchase  of  an  interest  m  possession,  and  oi  a  reversionary  interest; 
interest,  as  respects  mere  inadequacy  of  price  being  an  avail- 
able defence  for  the  vendor  has,  as  we  have  seen  (r),  been  . 
removed  by  the  Sales  of  Eeversions  Act,  1867.  But,  although 
inadequacy  per  se  is  no  longer  a  sufficient  ground  for  setting 
aside  such  a  transaction,  yet  it  is  still  an  element  of  weight 
when  taken  into  account  with  other  circumstances  (s)  ;  and, 
as  in  the  case  of  an  interest  in  possession,  so,  a  fortiori,  in  the 
case  of  a  reversionary  interest,  if  the  value  is  capable  of  esti- 
mation, and  the  price  paid  is  so  grossly  inadequate  as  to  be 
in  itself  evidence  of  fraud,  this  may  be  a  sufficient  defence  to 
the  purchaser's  suit  for  specific  performance.  And  a  degree 
of  inadequacy  which  would  be  insufficient  to  induce  the  Court 
to  interfere  and  set  aside  an  executed  contract  may  be  a  valid 
defence  in  a  suit  for  specific  performance  {t)  ;  especially  if 

[1)  Coles  y.  Ti-ecothick,  (ISOi)  9  Yes.  (q)  See  Kekewichv.Mcmninff,{lS5l) 

at  p.  246  ;  and  aee  Stllwell  \ .  Wilkins,  ID.M.  &G.  176, 188;  21  L.  J.Ch.577. 

(1821)  Jac.  282.  (r)   Sup.  p.  755  et  seq. 

{m)  See  Sug.  14tli  ed.  275  ;    Tigers  [s)  Earl    of  Aylesford   v.    Morris, 

V.  Fike,  (1842)  8  CI.  &  F.  at  p.  645.  (1873)  8  Ch.  484  ;  42  L.  J.  Ch.  546  ; 

(«)   Goodwin  v.    Fielding,   (1853)  4  and  see  the  subject  fully  discussed, 

D.  M.  &  a.  90.  sup.  p.  756  et  seq. 

(o)  S.  C.  {t)  See   Ryle    v.    Swindells,    (1824) 

{p)   OrdY.  Johnston,  [1855)4.  W.B:.  M'Cl.  519  ;  Plaijford  v.  P.,  (1845)   4 

37;    TTft^rowZv.  Jr.,(1858)  John.  18;  Ha.    546;    Tigers  v.  Fike,   (1842)   8 

28  L.  J.  Ch.  97.  C.  &  F.  at  p.  645. 
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Chap.  XVII.    the  contract  lias  not  been  acted  on,  or  attempted  to  be  enforced, 
— —  until  the  reversion  has  fallen  into  possession  {k). 


sale  by 
auction. 


Sale  of  un- 
ascertained 
interest. 


Consideration 
uncertain  in 
amount, 
whether 
question  of 
inadequacy 
excluded  ; 


clear  case 
required. 


The  fact  of  the  sale  being  by  auction,  although  not  abso- 
lutely conclusive  {x),  much  increases  the  difficulty  of  showing 
fraudulent  inadequacy  (y)  ;  and  the  fact  of  neither  party  being 
aware  of  the  value  of  the  estate  at  the  time  of  the  contract, 
seems  to  reduce  the  chance  of  succeeding  in  such  a  defence 
to  a  minimum ;  as  in  a  case  where  a  person  sold,  for  what 
proved  to  be  one-tenth  only  of  its  real  value,  the  allotment 
to  which  he  might  be  entitled  under  an  expected  Inclosure 
Award  (::). 

It  is  laid  down  by  Lord  St.  Leonards  (a),  that  "if  an  un- 
certain consideration  (as  a  life  annuity)  be  given  for  an  estate, 
and  the  contract  be  executory,  Equity,  it  seems,  will  enter 
into  the  adequacy  of  the  consideration."  However,  in  a 
case  {b)  before  Sir  J.  Wigram,  Y.-C,  his  Honor,  in  deciding 
that  an  inadequacy  of  seven  or  eight  per  cent,  was  insufficient 
as  a  defence,  made  observations  indicating  a  doubt  whether 
the  older  cases  are  to  be  regarded  as  authorities  ;  they  having 
been  decided  before  the  modern  rule  of  treating  inadequacy 
of  price  in  contracts  for  the  purchase  of  interests  in  possession 
as  nothing  more  than  an  ingredient  in  evidence,  was  perfectly 
established  ;  at  any  rate,  the  circumstance  of  the  contingency 
having  turned  out  unfavourably  to  the  vendor,  is  no  ground 
of  defence  (c). 

But  though,  in  sales  of  property  in  consideration  of  a 
life  annuity,  the  Court  will  decree  specific  performance  not- 


(m)  Flat/ford  v.  F.,  fnp. 

[x)  Collet  V.  Woolladon,  (1791)  3 
Br.  C.  C.  228. 

(y)  White  V.  Bamon,  (1802)  7  Ves. 
30,  35;  Exp.  Latham,  (1803)  ib.  35,  n.; 
Ord  V.  Noel,  (1820)  5  Mad.  440  ;  Borcll 
V.  Bann,  (1843)  2  Ha.  at  p.  450. 

(s)  Anon.,  cited  6  Ves.  24  ;  and  see 
Knight  v.  Marjoribank-s,  (1848)  11 
Beav.  322 ;  (1849)  2  M.  &  G.  10. 


{a)  Sug.  14th  ed.  273 ;  Fajjc  v. 
Foots,  (1774)  1  Br.  P.  C.  370;  Mor- 
timer V.  Capper,  (1782)  1  Br.  C.  C. 
156  ;  Jackson  v.  Lever,  (1792)  3  ib. 
605. 

(i)  Bower  v.  Cooper,  (1843)  2  Ha. 
408;  11  L.J.  N.  S.  Ch.  287. 

[c)  Coles  V.  Trecothick,  (1804)  9  Ves. 
at  p.  246  ;  lu'nney  v.  IVexham,  (1822) 
0  Mad.  355. 
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withstanding  the  deatli  of  tlie  annuitant,  it  will  inquire  with   Chap.  XVII. 

some   jealousy   as   to  the  fairness   of   the   transaction,  and  

require  a  clear  case  for  specific  performance  under  such  cir- 
cumstances (d). 

We  have  already  seen  that  where  the  estate  is  sold  for  a  Failure  of 
contingent  consideration,  e.g.,  a  life  annuity,  the  occurrence  consideration, 
of  the  contingency  which  determines  the  consideration,  is,  in  j^f^^ge^^ 
general,  no  defence  to  the  purchaser's  suit  for  specific  per- 
formance {p). 

So,  on  the  other  hand,  it   has  heen   held  that  the  mere  Excessive 
excessive  (/)  amount  of  the  purchase-money,  even  although  money,  when 
not  attributable  to  fraud,  misrepresentation,  or  concealment  '^  ^  ^  ^'^'^^' 
on  tlie  part  of   the  vendor  {r/),  is  a  defence  available  to  a 
purchaser  {//).     But  it  may  now,  it  is  conceived,  be  accepted 
as  the  well-established  rule  of  the  Court  that  the  mere  fact 
of  an  excessive  price  having  been  agreed  to  be  paid,  unless  it 
is    so    enormously   great   as   to   be   conclusive   evidence   of 
fraud  (/),  is  not  in  itself  a  defence  to  an  action  for  specific 
performance  of  the  contract  at  the  suit  of  the  vendor  {k) .    So, 
the  fact  that  a  fictitious  bid  has  been  made  unknown  to  the 
vendor,  and   that   in  consequence  the  purchaser  has  given 
more  than  he  had  previously  bid,  has  been  held  no  defence  to 
an  action  by  the  vendor  for  specific  performance  (/) . 

Where  the  subject-matter  of  the  contract  is  property  of  a  Where  the 

,.,.,.  .  ,  .   ,  ,    property  is  of 

Bpeculative  description,  e.g.,  a  mine,  which  may  or  may  not  uncertain 
turn  out  profitable,  the  excessive  amount  of  the  purchase-  l^^^^^^'' 

id)  Per  Lord  Cottenham,  in  Davics  386  ;  Shirley  v.  Stratton,  (1785)  1  Br. 

V.  Cooper,  (1840)  5  M.  &  C.  at  p.  279;  C.  C.  440. 

&txdi&CQ  VaUnline  V.  Dickinson,  {\9iQ\)  [h)  Day  v.  Newman,    (1798)    cited 

7  Jur.  N.   S.  857;  Baker  v.  Monk,  10  Ves.  300;  Squire  v.  Baker,  (1726) 

(1864)  10  ib.  691.  5  Vin.  Ab.  549. 

{e)  Sup.  p.  292;  and  see  p.  1095.  [i)  Stilwell  v.  Wilkins,  (1821)  Jac. 

(/)  At  the  date  of  the  contract ;  280. 
see  Poole  v.    Shergold,   (1786)  2  Br.  {k)  Abbott  v.  Sa-ordcr,  flSSl)  4  De 

C.  C.  119.  G.  &  S.  448  ;  22  L.  J.  Ch.  235  ;  Fry, 

{g)  Which,   if    proved,    would   of  4tli  ed.  194— 6. 
course  be  a  bar  to  specific  perform-  {I)   Union  Bank  v.  Munster,  (18S7) 

ance  :  Buxton  v.  Lister,  (1746)  3  Atk.  37  Ch.  D.  51  ;  57  L.  J.  Ch.  124. 
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Chap.  XVII.   money   can   seldom   be   an    available   defence    to    tbe  pirr- 

— —  chaser  (m)  :  and  it  may  be  doubted  whether  the  Court  ought 

in  any  case,  on  the  mere  ground  of  the  hardship  of  the 
bargain,  to  withhold  relief  from  the  vendor,  if  the  circum- 
stances, which  are  relied  on  as  constituting  the  hardship,  may 
be  supposed  to  have  been  present  to  the  mind  of  the  defen- 
dant, at  the  time  of  his  entering  into  the  contract  (w) . 

"Where  a  contract  for  purchase  forms  a  subordinate  part 
of  an  agreement  for  a  loan  to  the  purchaser,  the  latter  has 
evidently  a  ground  of  defence  which  does  not  exist  in 
ordinary  cases  (o) . 

Future  con-         Where  the  consideration,  moving  from  one  party  to  the 
which  cannot   coutract,  consists  of  Something  to  be  done  at  a  future  time, 
be  enforced,     -^l^icli  the  Oom't  could  not  enforce,  it  will  not  decree  specific 
performance  against  the  other  party  (/;). 


Purchase 
connected 
with  loan. 


When  price 
fixed  by- 
valuation. 


When  the  price  is  to  be  fixed  by  valuation  or  arbitra- 
tion {q) ,  the  decision  of  the  valuer,  arbitrators,  or  umpire  is 
generally  conclusive  on  the  question  of  value  (r)  ;  and,  in  the 
absence  of  fraud  or  mistake,  the  Court  will  not  relieve  the 
purchaser  on  the  mere  ground  that  the  price  awarded  is 
exorbitant  (s),  or  the  vendor,  on  the  ground  that  the  price 
fixed  is  below  the  real  value  {t)  ;  but  tlie  misbehaviour,  or 
mere  negligence,  of  tlie  valuers  may  afford  grounds  for  the 


(w?)  See  Hat/wood  v.  Cope,  (1858)  25 
Beav.  140;  27  L.  J.  Ch.  4G8,  -where 
a  contract  to  purchase  a  colliery, 
•which  proved  to  bo  -worthless,  for 
1400/.,  -was  forced  on  the  purchaser: 
Jrffri/s  V.  Fairc,  (1876)  4  Ch.  D.  448; 
46  L.  J.  Ch.  113  ;  and  see  Ridgwayv. 
Snctjd,  (1854)  Kay,  627. 

(«)  See  Webb  v.  Direct  London  and 
rortsmouth  R.  Co.,  (1851)  9  Ha.  140; 
rev.  (1852)  1  D.  M.  &  G.  521 ;  21  L.  J. 
Ch.  337;  E.  C.  R.  Co.  v.  llawkes, 
(1852)  1  D.  M.  &  G.  at  p.  754  ;  (1855) 
5  H.  L.  C.  331  ;  22  L.  J.  Ch.  77; 
24  lb.  601  ;  and  see  judgment  in 
Ridfju-aij  V.  f>»eyd,  (1854)  Kay,  635. 


(o)  CockeUx.  Taylor,  (1852)  15  Beav. 
103  ;  21  L.  J.  Ch.  545, 

{p)  Waring  v.  Ifanchesfer  R.  Co., 
(1849)  7  Ha.  at  p.  492  ;  18  L.  J.  Ch. 
450  ;  Blackett  v.  Bates,  (1805)  1  Ch. 
117;  35  L.  J.  Ch.  324. 

{q)  As  to  ascertaining  the  price  by 
arbitration,  see  sup.  pp.  242,  243. 

(>•)  Belchier  v.  Reynolds,  (1754)  2 
Ken.  pt.  2,  87,  91  ;  Emery  v.  TFase, 
(1801)  5  Ves.  846  ;  (1803)  8  Vcs.  505, 
517;  Sug.  14th  cd.  287. 

(s)  Collier  \.  Mason,  (1858)  25  Beav. 
200. 

(0  Weekcs  v.  Gnllnrd,  (1809)  18 
W.  R.  331. 
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Court's  refusal  to  enforce  a  contract  (u)  wliicli  is  not  regarded  Chap.  xvil. 

•  1             in               /  \  Sect.  6. 

With  much  favour  {x) . 


As   to   the  sixth   of  the  above   heads,   comprising  those  6th— Conduct 
grounds  of  defence  which  consist  of  matters  relating  to  the  after  contract, 
conduct  of  the  plaintiff  subsequent  to  the  contract :  these  may  defence, 
be  conveniently  treated  of  with  reference  to — 

1st.  Cases,  where  the  defence  is,  that  the  plaintiff  (whether  Release, 
vendor  or  purchaser)  has  released,  expressly  waived,  or  im-  OT^delay  to 
properly  delayed  to  enforce,  his  rights  under  the  contract.         enforoe  the 


2ndly.  Cases,  where  the  defence  is,  that  the  plaintiff  has,  Forfeiture 
7  his  conduct,  in  respect  of  the  estate,  or  to' 
party,  forfeited  his  rights  under  the  contract. 


by  his  conduct,  in  respect  of  the  estate,  or  towards  the  other 


3rdly.    Cases,   where   the    defence    is,   that   the   plaintiff  Election  of 
(whether   the  vendor  or  purchaser)  has  already  chosen  his  for  bi-eactof 
remedy,  and  obtained  satisfaction  for  the  alleged  breach  of  contract. 
contract. 

As  to  the  fii'st  class  of  cases. — An  actual  release  by  deed,  Release, 
or  a  mere  \\Titten  waiver  of  the  contract,  will,  of  course,  be  or  delay  to 
a  good  defence  in  Equity  ;  so  will  a  mere  parol  waiver  (//)  ;  contract 
"  but  such  a  defence  must  be  established  with  the  greatest 
clearness  and  precision  ;  and  the  circumstances  of  waiver  and 
abandonment  must  amount  to  a  total  dissolution  of  the  con- 
tract, placing  the  parties  in  the  same  situation  in  which  they 
stood  before  the  agreement  was  entered  into  "  (~)  :  and  Lord 
St.  Leonards  remarks,   that   "  the   Court  will   look  at   the 
evidence  with  great  jealousy  "  (a)  :  and  has  held,  judicially, 
that  there  must  be  as  clear  evidence  of  the  waiver  as  of  the 


{u)  S.  C;  Eads  v.  WilUams,  (1854)  (1838)  1  Beav.  411 ;  Bawsony.  Yates, 

4D.  M.  &G.  674.  (1839)  iJ.  301. 

(X)  Fmenj  v.  TFase,  (1801)  5  Ves.  ^^  p^^  ^ord  Lyndhurst,  in  Hobi.- 

at  p.  849  ;  Farken  v.  Whiib,/,  (1823)  ^^^^  ^^    ^^^^^^  ^^g^e)  3  Rus.  114,  119  ; 

T.  &  R.  366  ;  hut  gu.  whether  that  ,         t>  ■  7^         /ioin\  i-  -vr 

'  ^  and  see  Price  V.  Di/er,  (1810)  1(  Ves. 

decision  ■would  be  now  followed.  ,        ort 

at  p.  364. 
(y)  See  Pitcaim  v.  Ogloume,  (1751) 

2  Yes.  sen.  376  ;  Morrh  v.   Timmins,  i")  Sug.  14th  ed.  1G8. 

-i  V.  2 
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Chap.  XVII.   existence   of   a  contract  ih)  ;    and    the  abandonment  o£  the 

Sect.  6.  \   /  ' 

contract  bj  one  of  several  purchasers  is  no  defence  to  a  suit 

by  his  co-purchasers  {c) .  Whether  a  parol  waiver  of  a 
written  contract  was  a  sufficient  defence  at  Law,  was  at  one 
time  considered  doubtful ;  but  now,  as  we  have  seen,  mere 
equitable  defences  may  be  made  available  at  Law  {d). 

What  delay  iu       "We  have  abeady  considered  {e)  how  far  time  is  in  Equity 
action,  a  of  the  essence  of  the  contract :  even,  however,  where  a  clear 

right  has  existed  to  enforce  the  contract,  such  right  may  be 
lost  by  delay  in  resorting  to  the  Court ;  e.g.,  an  unexplained 
delay  of  seven  years  (,/'),  in  another  of  six  years  {g),  and,  in 
another  case,  of  four  years  and  eight  months  [h),  and  in 
another  of  three  years  («"),  in  filing  the  bill,  has  in  itself  been 
considered  a  sufficient  answer  to  the  suit ;  but  in  one  case 
where  possession  was  referable  only  to  a  contract  for  a  lease, 
a  delay  of  eighteen  years  was  held  to  be  no  bar  to  a  claim 
for  specific  performance  (/.•) .  "Where  the  bill  was  filed  within 
fourteen  months  after  a  correspondence  upon  objections  to 
the  title  had  ceased,  by  the  defendants  returning  no  answer 
to  the  last  letter  which  called  for  a  distinct  answer,  and 
threatening  to  file  a  bill,  specific  performance  was  decreed  : 
the  Court  observing,  that  one  could  easily  imagine  that  cir- 
cumstances might  have  happened  which  would  have  made  it 
peevish  to  file  the  bill  immediately  (/). 


{h)   Carolan   v.    Brabazon,   (18JG)  3  B.  Co.  v.  Knott,  (1852)  10  Ha.  122; 

J.  &  L.  200  ;  as  to  the  alteration  of  Levy  v.  Stogdon,   1899,  1  Ch.  5  ;  68 

an  agreement  by  either  party,  aec  L.  J.  Ch.  19. 

su}).  p.  261.  {g)  Harrington  v.    Wheeler,   (1799) 

(c)  Hood  V.  Funm,  (1837)  1  Coop.  ^  Ves.  686. 

t.  Cott.  279.  (/()  Alley  v.  Deschamps,  (1806)  13 

[d]  As  to  effect  at  Law  of  a  parol  *  ^^'  ^25. 

variation  of  a  written  contract,  see  (J)  Firth    v.    Greenwood,    (1855)    1 

sup.  pp.  1008,  1015.  Jur.  N.  S.  866;  and  see  Lainare  v. 

{e)  Sap.  p.  495  et  seq.,  and  as  to  ^'^-'""^  (1^73)  L.  R.  6  H.  L.  414  ;  43 

a  mere  option  of  purchase,  sea  sup.  ■^-  "•  *-''^-  ^03. 

p.  272  et  neq.      And  see  generally,  {k)  Shepheard  v.  Walker,  (1875)  20 

Fry,  4th  ed.  463  et  seq.  Eq.  659  ;  44  L.  J.  Ch.  648. 

(/)  Milliard   v.    l-Airl   of   Thanet,  (/)  Marquis  of  Hertford  v.   Boore, 

(1801)  5  Ves.  720,  n.  ;  and  see  S.  E.  (1801)  5  Vcs.  719. 
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Less  time,  however,  will  in  general  be  allowed  wlien  the   Cbap.  XVII. 

defendant  has  expressly  refused,  than  when  he  merely  tacitly  ^ess  time 

neglects,  to    perform   the   agreement  (w)  ;    in   cases   of  the  allowed  where 
former  description,  periods  of  delay,  varying  from  two  years  fusal  to  per- 
and  a  half  (ii)  to  twelve  months  (o) ,  have  been  held  sufficient  contract, 
to  bar  the  relief  (;;)  ;  it  does  not,  however,  appear,  that  time 
will  run   against  the  plaintiff   so   long  as  the  question  of 
completion    remains  under   discussion  {q)  ;    or   while  he   is 
substantially  in  possession  of  the  benefit  contracted  for  (r) : 
e.ff.,  where,  under  a   contract  for  a    lease,  possession    was 
taken,  and  rent  paid  for  several  years  (s).     But  in  order  that 
possession  may  have  this  effect,  it  must  be  possession  imder 
the  contract,    and   the  vendor  must  have   known,   or  have 
been  bound  to  know,  that  the  purchaser  claimed  to  be  in 
possession  under  the  contract  {t) . 

The  modern  tendency  of  the  Court,  however,  has  been  to  Tendency  of 
require  the  plaintiff  to  be  prompt  in  seeking  his  equitable  gions  as  to 
remedy  (k)  ;  and  relief  will  be  more  readily  refused  on  the  ^®^^y- 
ground  of  delay,  if  the  contract  were  originally  (x),  or  have  by 

(ni)  Haywood    v.    Cope,    (1858)    25  with  the  price  according  to  the  con- 

Beav.  140,  150 ;  27  L.  J.  Ch.  468.  tract,  ought  to  show  a  very  special 

(«)  Stewart  v.  Smith,  (1824)  6  Ha.  case  for  the  interference  of  the  Court 

222,  n.  ;  and  see  Eads  v.    Williams,  against  the  vendor.     See,  too,  Coll/y 

(1854)  4  D.  M.  &  G.  674.  v.  Gadsden,  (1865)  34  B.  416. 

(o)   Watson  v.  Seid,  (1830)  1  E.  &  (,.)  ciarke  v.  Moore,  (1844)  1  J.  & 

'^-  236.  L.  723  ;    and  see  Hersey  v.   Giblett, 

{p)  See  maplii/  v.   Hill,  (1824)  2  (i854)  18  Beav.  174  ;  23  L.  J.  Ch. 

S.  &  S.  29,  about  two  years'  delay  ;  glS.     But  delay  will  be  material  on 

Walker  v.  Jeffreys,  (1842)  1  Ha.  341  ;  the  question  of  costs:  see  Burke  v. 

11  L.  J.  N.  S.  Ch.  209,  two  years;  Smyth,  (1846)  3  J.  &  L.  193;  Fleet- 

Southcomb  V.  Bp.  of  Exeter,  (1847)  6  „,,o^  y.  Green,   (1809)   15  Ves.  594; 

Ha.  213  ;   16  L.  J.  Ch.  378,  nineteen  xing  v.  K.,  (1833)  1  M.  &  K.  442. 

months;  Moore  y.  Marrable,  (1866)  1  ^^.^  ^j^^^^.^^    ^,_   Milligan,    (1856)    22 

Ch.  217,  five  years.  ^^^^   gOg_ 

iq)  See  Southcomb  v.  Bp.  of  Exeter,  ,    ,,„,_,  „  ^„ 

ATir    J  r  ^       -1   ,^^i7\  [t)  Mills  v.  Haywood,  {1877)  6  Ch. 

sup.;  and  Moxhayv.  Indencick,[l8i7 )  ^'  ^         j\         i 

11  Jut.  837,  where  a  correspondence 

upon  the  shape  of  the  conveyance  («)  Southcomb  y.Bp.  of  Exeter,  sup.; 

was  carried  on   at  considerable  in-  ^»nn  v.  Trmcott,  (1849)  3  De  G.   & 

tervals  for  nearly  four  years  ;   and  S.  304  ;  Farhin  v.  ThoroW,  (1852)  16 

see&<;ev.  Pfffr*^,  (184 8)2  DeG.&S.  Beav.    59,    62;    Mills    v.    Haywood, 

325,  346,  where  V.-C.  Knight-Bruce  (1877)  6  Ch.  D.  196. 

remarked  that  a  purchaser,  not  ready  {x)  .S'!<i?.  p.  lOGl. 
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Chap.  XVII.   subsequent  events  become  {>/) ,  a  hard  one  ;  or  if  he  have  acted 

— —  vexatiouslj  (z),  or  have  entered   into  the  contract  without 

present  means  of  performing  it  (a)  ;  or  where  the  matter  has 
not  merely  slept,  but  the  defendant  has  actually  refused  to 
complete  {h)  ;  or  where  the  plaintiff  has  acted  in  reference  to 
the  estate  in  a  manner  inconsistent  with  the  existence  of  the 
contract  (c) ;  or  where  the  property  is  of  fluctuating  value  {d). 
Where  the  purchase  was  to  be  completed  on  the  24th  of  April, 
with  a  condition  allowing  a  resale  if  the  conditions  were  not 
adhered  to,  and  the  vendor  agreed  at  the  purchaser's  request 
not  to  put  the  condition  into  force  for  six  weeks  after  the  date 
fixed  for  completion,  and  on  the  20th  of  June  agreed  to  a 
further  extension  of  time  for  a  month,  the  purchaser's  action 
for  specific  performance  brought  on  the  25th  of  July  was 
dismissed,  and  his  deposit  f orf eited  (f ) .  In  the  case  of  an 
agreement  for  a  lease,  it  could  be  only  under  very  special 
cii'cumstances,  if  at  all,  that  the  Court  would  enforce  specific 
performance  after  the  stipulated  term  had  expired  (/). 

Wa^te  of  As  to  the  second  class  of  cases. — We  have  already  seen  that 

defeiice.  any  act  by  the  vendor — e.g.,  the  felling  of  ornamental  timber 

— which  prevents  his  giving  to  the  purchaser  that  which  was 
substantially  the  subject-matter  of  the  contract,  will  be  a 
defence  to  his  action  for  specific  performance  (g)  ;  but  that  he 
may,  in  due  course  of  husbandry,  cut  coppice,  and  get  in  crops, 
accounting  to  the  purchaser  for  the  net  profits  received  sub- 

0/)  See  A/lc!/  v.  Dcschamps,  (1800)  Coj)e,  (1858)  25  Beav.  140  ;  27  L.  J. 

13  Ves.  225,  230.  Ch.  468 ;  Alloway  v.  Braine,  (1859) 

(r)  &Qe  Spurrier  V.  Hancock,  {\7^'i)  26   Beav.    575;    Mills   v.    Hayicoud, 

4  Ves.  6G7  ;  Pope  v.  Simpson,  (1799)  (1877)  6  Ch.  D.  at  p.  202.     See  sup. 

6  Ves.  145.  p.  498  ;  and  Cormvfilly.  Hcnson,  1899, 

{n)  See  Gee  v.  Rarse,  (1848)  2  De  2  Ch.  710  ;   1900,  2  Ch.  298  ;  69  L.  J. 

G.  &S.  atp.  346.  Ch.  581. 

(i)  Guest  V.  Homfray,  (1801)  5  Ves.  [c)  Rowe  v.  Smith,  (1884)  27  Ch.  D. 

818.  89;  53  L.  J.  Ch.  1055. 

{a)   Chambers  v.  Betty,  (1815)  Beat.  (/)  See  Xcsbitt  v.  Meyer,  (1S18)  1 

488.  S\v.   223  ;    Walters  v.   Northern   Coal 

{d)  Pollard  v.  Clayton,  (1855)  1  K.  Co.,  (1855)  5  D.  M.  &  G.  629;  De 

&  J.  462;  Lloyd  t.  IFilkes,  (1854)  2  Brassac  v.  Martyn,  (1863)  11  W.  R. 

Eq.  R.    1081  ;    Macbryde  v.    Weckes,  1020. 

(1856)   22   Beav.    533;    Hayucod  v.  {g)  Sup. -p.  290. 
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seqiiently  to  the  time  at  whicli,  according  to  the  contract,  they    ^^gP:^-^"' 

are  to  belong  to  the  purchaser  in  the  event  of  the  sale  being  ■ 

completed  {//). 

So,  the   circumstance    of    the  vendor  having  turned  the  Ejectment  of 

/    1  '  1     1  i'ii     T    X  J        purcliaser 

purchaser  out  of  possession  (which  he  was  entitled  to  under  rightfully 
the  contract,  and  had  been  allowed  to  take),  has  been  held  a  P^^'^ 
sufficient  defence  to  the  vendor's  suit  {i 


ssession. 
laKej,  nas  ueeu  neiu  ti  '■ 


In  the  case  just  cited,  the  purchaser  had  stipulated  for 
immediate  possession,  which  was  not  to  be  deemed  an  accept- 
ance of  the  title :  and  the  decision  has  been  held  not  to  apply 
to  a  case  where  a  purchaser  is,  under  the  common  condition, 
let  into  possession  on  the  day  fixed  for  completion,  but  pays 
no  portion  of  his  purchase-money,  nor  any  interest  upon  it : 
under  such  cii'cumstances  a  vendor  may  resume  possession — 
e.g.,  by  giving  the  tenants  notice  not  to  pay  rent  to  the 
purchaser — without  showing  an  intention  to  abandon  his 
contract,  or  forfeiting  his  right  to  enforce  it  (/.•). 

So,  if  the  plaintiff  refuse  or  be  unable  to  perform  a  material  Inability  of 

'p   -J  1      1    1  1    vendor  to 

stipulation  under  the  contract  (/) — as  it  it  had  been  agreed  perform  a 
that  the  vendor  should  become  tenant  of  the  estate  for  a  term  ^fpXdon  of 
of   fourteen  years   at  a  specified  rent,  and  he  become  in-  the  contract. 
solvent  {m)  ;  or  that  he  should  procure  the  unqualified  with- 
drawal of  a  restrictive  covenant,  and  he  fail  to  do  so  («) — this 
may  be  a  reason  for  refusing  specific  performance  against  the 
purchaser ;  but  this  defence  was  overruled  when  the  agree- 
ment  was   for   merely  a   yearly  tenancy,  especially  as  the 
vendor's  embarrassments  were  known  to  the  purchaser  (o) . 

{h)  Sup.  p.  289.  Gibson  v.  Goldsmid,  (1854)  5  D.  M.  & 

(i)  Enatchbull  v.  Grucher,  (1816)  3  G.  757  ;  24  L.  J.  Ch.  279. 
Mer.  144.  {m)  Lord  v.  Stephens,  (1835)   1  Y. 

[k)  C'olbi/Y.  Gadsden,  {l86b)3i'Beav.  &  C.  228;  Neale  v.  Mackenzie,  (1837) 

416.  1  Ke.  474. 

(/)  See  Hunter  v.  Baniel,  ^1844)  4  («)  Reeves    v.    Greenwich    Tanning 

Ha.  433  ;  14  L.  J.  Ch.  194 ;   Counter  Co.,  (1864)  2  H.  &  M.  54  ;  Re  Wallis 

V.   Macpherson,  (1845)   5  Mo.  P.  C.  and  Barnard,    1899,   2  Ch.    515;    68 

83.      And  see,  as  to  the  rule  that  L.  J.  Ch.  753. 

"  he  who  comes  for  Equity  must  do  [o)  Lord  v.  Stephens,  sup.  ;  but  qn. 

Equity,"  Hanson  v.  Keating,  (1844)  whether  the  length  of  the  tenancy 

4   Ha.   1  ;  14  L.  J.  N.  S.  Ch.  13  ;  is  material ;  see  Sug.  14th  ed.  297. 
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Chap.  XVII. 
Sect.  6. 

Act  of  for- 
feiture by 
purchaser. 


Action 
brought  and 
damages 
recovered. 


So,  where  a  party  iu  possession  under  an  agreement  for  a 
lease,  has  done  acts  which  would,  had  the  lease  heen  actually 
granted,  have  clearly  entitled  the  lessor  to  re-enter  for  a 
forfeiture,  specific  performance  at  the  suit  of  the  former  will 
be  refused  {2^).  And  where  there  is  a  conflict  of  evidence  as 
to  whether  there  has  been  such  a  breach  as  will  create  a 
forfeiture,  or  as  to  whether  it  has  been  waived  by  receipt  of 
subsequent  rent,  or  otherwise,  the  Court,  in  decreeing  specific 
performance,  will  direct  the  lease  to  bear  date  prior  to  the 
alleged  breach,  so  as  to  give  the  lessor  the  opportunity  of 
proceeding  by  ejectment  or  action  of  covenant ;  the  lessee 
being  put  upon  an  undertaking  to  admit,  in  any  such  action, 
that  the  lease  was  executed  on  the  day  of  its  date  {q). 

As  to  the  third  class  of  cases. — If  the  plaintiff  has  brought 
an  action  and  has  recovered  damages  for  breach  of  contract, 
he  will  be  held  to  have  elected  his  remedy  (>•) ;  but  it  must 
be*  remembered  that  he  may  now  apply  for  alternative 
remedies  in  the  same  action. 


Section  7. 


Pa3'ment  of 
purchase- 
money  into 
Court. 


(7.)  Proceedings  in  the  action; — payment  of  imrchaHC-moneii 
into  Court; — appointment  of  receiver; — injunction; — 
reference  of  title; — Vendor  and  Purchaser  Act,  1874. 

Where  the  purchaser  is  in  possession  of  the  estate  without 
having-  paid  his  purchase-money,  the  vendor  is  generally 
entitled  to  call  upon  him  to  pay  it  into  Coiu't,  This  subject 
is  fully  dealt  with  in  tlie  fourth  edition  of  Fry  on  Specific 
Performance,  at  pp.  013  et  seq. ;  and  the  following  statement 


{p)  Greyory  v.  Wilson,  (1852)  9 
Ha.  683 ;  Nunn  v.  Trmcott,  (1819)  3 
D.  G.  &  S.  301;  Lewis  v.  Bond, 
(1853)  18  Bcav.  85  ;  and  see  Bogeys  \. 
Tudor,  (ISGO)  G  Jur.  N.  S.  692,  and 
cases  there  cited. 

{q)  rain  t.  Coombs,  (1857)  3  Sm.  & 
G,  449 ;  (1857)  1  D.  &  J.  34 ;  Lillie 
V.  Leyh,  (1858)  3  D.  &  J.  204  ;  Raukin 
V.  lay,  (1860)  2  D.  F.  &  J.  65;  Royers 
V.  'Tudor, st(j).;  Foyntzv . Fortune,{\^b^) 


27  Beav.  393 ;  Morlcy  v.  Vlavcriny, 
(I860)  29  Beav.  at  p.  87.  As  to  the 
lessee  not  being  liable  for  breaches 
committed  between  the  date  of  the 
lease  and  the  time  of  its  execution, 
see  Shaw  v.  Kay,  (1847)  1  Ex.  412  ; 
17  L.  J.  Ex.  17  ;  Jervis  v.  Tomkinson , 
(1856)  1  H.  &  N.  at  p.  206  ;  26  L.  J. 
Ex.  41. 

(r)  See  Sainter  v.  Ferguson,  (1849) 
1  M.  &  G.  286  ;  Orme  v.  Brouyhton, 
(1831)  10  Bing.  633,  538. 
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of   tlie  principles   upon  wliich  the   Court   acts   under   sucli   Chap.  XVII, 
circumstances  is  taken  from  those  pages  : —  

Where  the  purchaser  is  in  possession,  and  the  vendor  has 
disclosed  such  a  title  as  he  ought  to  accept,  the  vendor's  right 
to  payment  in  is  clear.  The  same  rule  applies  where  the 
purchaser  in  possession  admits  a  good  title,  though  he  may 
claim  the  right  to  object  to  it,  on  the  ground  of  its  not 
having  been  approved  by  counsel  (s) . 

On  the  other  hand,  it  is  a  general  rule  that,  where  it  is 
through  the  laches  of  the  vendor  that  the  title  remains  in- 
complete, the  Com-t  will  refuse  an  application  for  the  payment 
of  the  purchase-money  into  Court  (t). 

But  where  the  want  of  a  good  title  being  shown  is  not 
from  the  default  of  the  vendor,  and  the  purchaser  has  not 
prejudiced  the  value  of  the  property  by  his  dealings  with  it 
when  in  possession,  the  Court,  it  seems,  will  put  the  purchaser 
to  elect  whether  he  will  pay  in  his  purchase-money  or  give 
up  possession  («). 

Where  the  contract  allows  possession  to  be  taken  before  the 
completion  of  the  title,  the  Court  will  not  generally  order 
the  purchase-money  to  be  paid  into  Court  on  the  ground  of 
possession  (.r)  ;  unless  the  purchaser  in  possession  commits 
acts  of  ownership  occasioning  the  deterioration  of  the 
property  (//). 

In  a  case  where,  according  to  the  bill,  there  was  a  parol  Quantity  of 

,     p  1         ,    or\7  •L^  •  •  £  land  taken 

agreement  for  sale  at  80/.  per  acre,  with  possession  given  ot  ^-^^^  uncer- 
five  acres,  but,  according  to  the  answer,  only  of  three  acres,  *^^°'  °*^  °^^^^ 
a  motion  that  the  purchaser  should  pay  in  the  purchase- 

(s)   Ciulchley  v.  Jcrningham,  (1816)  {x)  Morgan  v.  Shaw,  (1816)  2  Mer. 

2  Mer.  502.  138  ;   Gell  v.  Watson,  (1818)  3  Mad. 

{t)  Fox    V.    Birch,   (1815)    1   Mer.  225. 

105.  (//)  Fope  V.   G.  F.  F.   Co.,   (1867) 

{u)  Younge-v. Buncombe,  (1832)  You.  L.  R.  3  Eq.  171  ;    36  L.  J.  Ch.  60; 

275;   Tindaly.  Cobham,  [UZZ)2M.j.  Greenwood    v.    Turner,    1891,    2   Ch. 

&  K.  385  ;  4  L.  J.  Ch.  98.  144  ;  60  L.  J.  Ch.  357. 


receiver 
appointetl 
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Chap.  XVII.  money  for  the  five  acres,  or  else  for  the  tlu'ee  acres,  was 
refused  (z). 

Under  special  111  another  case,  where  there  was  a  sort  of  mixed  posses- 
stances'  fiou,  the  great  proportion  of  it  being  in  the  purchaser,  hut 
the  vendor  not  being  entirely  out  of  possession ;  and  part 
of  the  purchase-money  was  paid,  but  the  purchaser  was  in 
a  state  of  insolvency,  and  admitted  his  intention  to  convey 
the  estate  to  trustees  for  the  benefit  of  his  creditors,  the  Court 
appointed  a  receiver  (a). 

Where  a  rail-  In  One  case,  where  a  railway  company,  by  agreement 
hikfentered  with  the  landowner,  entered  into  possession,  and  constructed 
into  posses-  .^  q£  their  line  over  the  property,  but  made  default  in 

siou  btlore         i  r      r       ./  j 

payment  of      payment  of  a  bond  which  they  had  given  for  the  purchase- 

the  purchase-  i/-i  pa  tpt'i 

money.  money,  the  Court  of  Appeal  refused,  on  interlocutory  motion, 

to  restrain  the  company  from  continuing  in  possession  until 
the  purchase -money  was  paid  ;  but  intimated  that  the  land- 
owner might  be  entitled  to  have  a  receiver  appointed,  or  the 
purchase-money  paid  into  Court  (b).  In  a  later  case,  the 
Court,  in  ordering  payment  of  the  purchase- money  into 
Court  by  the  railway  company,  gave  leave  to  the  landowner, 
in  the  event  of  its  not  being  so  paid,  to  apply  for  an  injunc- 
tion, or  for  the  appointment  of  a  receiver  {c)  ;  and  it  appears 
to  be  now  well  settled  that  the  vendor  of  land  to  a  railway 
company  has  all  the  remedies  of  an  ordinary  vendor  for 
enforcing  his  lien  for  unpaid  purchase-money,  even  though 
the  line  may  have  been  opened  for  public  traffic  {d)  ;  but 
until  the  lien  is  enforced  by  sale,  the  Court  will  not,  as  a 


(z)  Benson  v.  Glasttnhunj  Canal  Co.,  Ch.  474;  and  see  Latimer  v.  Ai/Ics- 

(1837)  1  Coop.  t.  Cott.  350.  buri/   Ji.    Co.,   (1878)   9  Ch.   D.  385, 

(a)  ]I(iU  V.  Jinkinscn,  (1813)  2  Yes.  where  on  the  motion  the  appointment 

&    B.    125,    12G;    Cook   v.   Andrcus,  of  a  receiver  was  also  refused. 
1897,  lCh.266;    CG  L.  J.  Ch.  137.  (0  Bishop  of  If'inchcstcr   v.    Mid- 

(i)  Ptll\.  Northampton,  ^c.  IL  Co.,  Jlunls  B.    Co.,   (1867)  5  Eq.   17;  37 

(1806)  2  Ch.  100  ;    36  L.  J.  Ch.  319.  L.  J.  Ch.  61. 

See,  too,  Munns  v.  Isle  of  Wight  B.  {d)  Wingx.  Tottenham B.  Co.,  (18C8) 

Co.,  (1870)  6  Ch.  414  ;    39  L.  J.  Ch.  3  Ch.  740  ;  37  L.  J.  Ch.  654  ;  Walker 

622  ;  Lycett  v.  Stafford  and  Vttoxetcr  v.  Ware  B.  Co.,  (1865)  1  Eq.  195  ;  35 

B.  Co.,  (1872)  13  Fq.  261  :  41  L.  J.  L.  J.  Ch.  91. 
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rule,  restrain   the   company  from   running   trains  over   tlie   Chap.  XVII, 

land  (e).     Where,  however,  an   attempt  to  sell  has  proved  '- — 

abortive  (/),  or  the  Court  is  convinced  that  the  land  is  either 
unsaleable  or  will  not  realize  the  sum  owing  from  the  com- 
pany (g),  an  order  will  be  made  for  payment  by  the  company 
into  Court,  and,  in  default  of  such  payment,  an  injunction 
will  be  granted  to  restrain  the  company  from  running  trains 
over  the  land,  and  from  continuing  in  possession.  The  lien 
does  not  extend  to  the  landowner's  costs  of  the  arbitration  by 
which  the  price  was  ascertained  {h). 

Sometimes  an  occupation  rent  is  set  on  the  estate,  deducting  Occupation 
interest  on  the  deposit  (?)  :  where  a  yearly  tenant  in  posses-  estate. 
sion  filed  a  bill  claiming  an  option  to  purchase,  the  Court 
would   only  restrain  an  ejectment  by  the  landlord  on  the 
terms  of  the  tenant   continuing  to   pay  the   rent,  without 
prejudice  (/>•). 

It  must  be  borne  in  mind  that  a  public  body  which  has  Public  body, 
statutory  powers  of  purchase  must  comply  strictly  with  the  ceedin?  under 
statutory   conditions,    or  it   will    be   in   no   better  position  ^^o^ers^^'^^ 
than  a  private  individual.      Thus,  where  the  Metropolitan  treated  as 

-rrr  •  p  •  ordinary 

Board  of  Works,  instead  of  proceeding  under  the  L.  C.  C.  Act,  purchaser, 
contracted  for  the  purchase  of  property,  and  then  refused  to 
complete  without  abatement  of  the  price  agreed  upon,  the 
Court  of  Appeal  refused  to  give  them  possession  before  com- 
pletion, treating  the  case  as  an  ordinary  contract  between 
vendor  and  purchaser  (/). 

A  purchaser  in  possession,  even  under  the  contract,  who  Injunction 

.,  J  •  1     1  •  1  1  I      •       1  against  waste 

has  not   paid   his  purchase-money,   may    be  restrained   on  by  purchaser 


m  possession. 


{e)  Mvnns  v.  Isle  of  Wight  B.  Co.,  {(/)  AUgood  v.    Merryhent  E,   Co., 

Lycett  V.  Stafford  and  Uttoxeter  R.  Co.,  (1S86)  33  Ch.  D.  571. 

sup.     See  Earl  St.  Germans  v.  Crystal  {h)  Earl    Ferrers   v.    Stafford    and 

Palace  R.  Co.,  (1871)  11  Eq.  at  p.  578,  Uttoxeter  R.  Co.,  (1872)  13  Eq.  524. 

where  the  company  was  restrained  (i)  Smith  v.  Jackson,  (1816)  1  Mad. 

from  continuing  in  possession,   and  618. 

Vyner  v.  Soylake  R.   Co.,  (186S)    17  (/.')  Fyke   v.  Korthwood,    (183S)     1 

W.  R.  92.  Beav.  152. 

(/)    Williams  v.  Aylesbury  R.  Co.,  (/)  Bygrave  v.  Metr.  Board,  (1886) 

(1873)  21  W.  R.  819.  32  Ch.  D.  U7  :  bo  L.  J.  Ch.  6U2. 
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Chap.  XVII. 

Sect.  7. 

Against 
exercise  by 
vendor  of  his 
learal  rights. 


On  sale  of  a 
next  piescu- 
tation. 


motion  from  waste  or  destriiction  of  the  property;  e.g.,  from 
felling  timber  {m) ;  so  the  vendor  may,  under  special  circum- 
stances, as  where  he  has  given  up  possession  and  received 
part  of  the  purchase-money  (;«),  he  restrained  from  conveying 
away  the  legal  estate,  or  contracting  to  re-sell  the  property  (o)  : 
but  it  has  been  said  that,  in  general,  in  a  suit  by  the  pur- 
chaser for  specific  performance  he  is  not  entitled  to  restrain 
the  owner  from  dealing  with  his  property,  as  a  different 
doctrine  would  operate  to  control  the  riglits  of  ownership, 
although  the  agreement  were  such  as  could  not  be  per- 
formed {j)).  However,  in  a  later  case,  the  authority  of 
this  dictum  as  a  general  statement  of  the  law  was  ques- 
tioned ;  and  the  rule  of  the  Court  was  stated  to  be,  that  if 
there  is  a  clear  valid  contract  for  sale,  the  Court  will  not 
permit  the  vendor  afterwards  to  transfer  the  legal  estate  to 
a  third  person,  even  although  such  third  person  may  be 
affected  with  notice  of  the  Ua  pendens  ;  but  where  the 
validity  of  the  contract  is  o])Qn  to  question,  or  the  issue 
of  a  suit  for  sj^ecific  performance  of  it  is  doubtful,  it  then 
becomes  a  question  of  comparative  convenience  or  incon- 
venience whether  the  vendor  shall,  or  shall  not,  be  allowed 
to  transfer  the  estate  to  a  third  party  {q).  After  the  relation 
of  vendor  and  purchaser  has  determined  by  the  execution  of 
the  conveyance,  the  Court  has  no  jurisdiction,  at  tlie  suit 
of  the  purchaser,  to  restrain  the  vendor  from  interfering 
with  the  property,  e.g.,  by  vexatiously  distraining  on  the 
tenants  (/•). 

In  an  action  to  enforce  an  agreement  for  sale  of  a  next 
presentation,  the  vendor  may  be  restrained  from  presenting 


(w)  Croclford  V.  Alexander,  (1808) 
15  Vc8.  138;  see  sup.  pp.  293,  61o 
et  seq. 

(a)  SpUler  v.  6'.,  (1819)  3  Sw.  556. 

(o)  Evhliff  V.  Baldwin,  (1809)  10 
Ves.  267  ;  Curtis  v.  Marquis  of  lliick- 
imjham,  (181i)  3  Ves.  &  B.  168.  See 
Shrewsbury  and  Chester  II.  Co.  v. 
Shreusbury,  SfC.  R.  Co.,  (1851)  15  Jur. 
548. 


( i>)  Per  Lord  Eldon,  Spiller  v.  S., 
sup.;  Turner  V.  Jl'iyht,  {I8i\)  ilieav. 
40;  see  Haiyh  v.  Jar/yer,  (1845)  2 
CoU.  231. 

[q)  Per  Turner.  L.  J.,  lladlry  v. 
London  Batik  of  Scotland,  (1865)  3  D. 
J.  &  S.  63,  70,  71. 

()•)  Best  V.  Jh-nlce,  (1853)  11  Ha. 
369. 
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any  clerk  not  nominated  bj  the  purchaser ;  and  the  injunc-    Chap.  XVII. 

tion  has  even  been  extended  so  as  to  restrain  the  Bishop  from  — 

presenting,  except  on  the  like  nomination,  or  from  collating 
in  the  event  of  a  lapse  pending  the  action  («). 

Where  the  question  of  title  is  the  only  one  in  dispute,  the  Reference  of 
Court,  in  order  to  save  time  {f),    may,  at   the  instance   of  hearm°-. 
either  party,  direct  a  reference  {/()   of   the  title   before  the 
hearing  under  Ord.  XXXIII.  r.  2  or  Ord.  XXXII.  r.  6.     It 
is  the  duty  of  the  vendor,  in  such  a  case,  to  get  the  inquiry 
as  to  title  directed  as  early  as  possible  (.r). 


Thus,  the  Court  in  one  case  refused  a  motion  for  reference  Order  refused 
title  by  a  plaintiff  vendor,  who,  for  eleven  n 
answer,  had  taken  no  proceedings  in  the  suit  (//). 


of  title  by  a  plaintiff  vendor,  who,  for  eleven  months  after  on  ground  of 


And,  of  course,  no  reference  will  be  directed  even  at  the  or  waiver  of 
hearing,  if  the  Court  be  satisfied  that  the  purchaser  has  *'*  ^ ' 
intentionally  waived  his  right  to  investigate  the  title  (;:)  : 
and  it  has  also  been  refused  on  the  mere  ground  of  long 
possession  and  vexatious  objections  on  the  part  of  the 
pm'chaser  (a).  So,  an  admission  by  the  purchaser  in  his 
answer  to  the  suit,  that  at  the  date  of  the  contract  the  vendor 
was  "  entitled  "to  the  subject-matter,  has  been  held  to  be  an 
acceptance  of  the  title  which  precludes  him  from  insisting  on 
a  reference  {b) . 


(s)  Nicholson   v.    Knapp,    (1838)    9  (z)  Fleettvood  v.    Green,    (1809)    15 

Si.  326 ;  see  Greensladev.  Dare,  (1853)  Ves.  594  ;    Margravine  of  Anspack  v. 

17  Beav.  502  ;  7  L.  J.  N.  S.  Ch.  9.  Noel,  (1816)  1  Mad.  310  ;  Burroughs  v. 

{t)  Darin  v.  Harvey,  (1845)  15  Si.  Oakley,  (1819)  3  Sw.  at  p.  168,  and 

49,  earlier    cases    cited    in    argument  ; 

(«)  The  reference  is   now  to   the  ^^«^^-^«'^-  ^-   I'au:s,   (1842)   2  Ha.  at 

Judge  at  Chambers ;  see  as  to  the  ?'  ^^  ;    Southby  v.  mut,  (1837)  2  M. 

practice,  Fry,  4th  ed.  578  et  seq.  ^  ^-  ^07;    Boivn  v.  Stenson,   (1857) 

24  Beav.  631. 

[x)  Fhillipson  V.  Gibbon,  (1871)  L.  („)  JIallY.  Laver,  (1838)  3  Y.  &  C. 

R.   6  Ch.    428,  435  ;  40  L.   J.    Ch.  191  .    xing  v.  A'.,  (1832)  1  M.  &  K. 

406.  442. 

(y)  Dorin  v.  Harvey,  (1845)  15  Si.  [b)  Thxpps  v.    Child,   (1857)   3  Dr. 

49.  709. 
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Chap.xyil.        "^e  have  already  seen  that  a  purchaser  who  accepts  a  title; 

— ^^-^  conditionally  on  the  vendor  complying  with  a  specified  requi- 

c3tiW°  sition,  which  is  not  complied  with,  is  entitled  to  a  general 

tuie,  effect  reference  of  title  (r). 


Order  of 
reference, 
Bubject- 
matter  and 
form  of. 


The  reference,  wlien  directed,  should  he  complete  and 
extend  to  all  that  regards  the  title,  but  not  to  other 
matters  {d).  The  order  is,  to  inquire  whether  the  vendor 
can  at  the  time  of  the  reference  (not  at  the  date  of  the 
contract)  show  a  good  title  (c) ;  and  it  should  contain  a 
direction  that  if  it  shall  he  found  that  a  good  title  can 
he  shown,  then  it  shall  he  ascertained  when  it  was  first 
shown  ;  and  so  the  order  is  now  always  made ;  unless,  for 
some  reason  stated  at  the  time,  and  hy  the  express  direction 
of  the  Court,  the  inquiry  as  to  the  time  when  a  good  title 
was  first  shown  he  omitted  (./')  ;  or  unless  the  contract  itself 
he  disputed  in  the  cause  {g).  The  order  may  he  to  inquire 
whether  a  good  title  can  he  shown  "  subject  to  the  conditions 
of  sale  "  (/O  ;  l^ut  even  without  this  qualification  the  inquiry 
will  be  restricted  in  Chambers  to  the  deduction  of  a  good 
title,  having  regard  to  the  terms  of  the  contract  (/).  So,  also, 
an  inquiry  will,  if  desired,  be  directed,  whether  the  defendant 
ever  required  of  the  plaintiff  any,  and  what,  evidence  in  proof 
of  a  point  material  to  the  title  and  at  what  time  {k)  ;  but  not 
as  to  a  matter  which  has  no  reference  to  the  title ;  e.g.,  the 
sufficiency  of  the  abstract  delivered  (/). 


(c)  Sup.  p.  508  ;  Leslurgeon  v. 
Martin,  (1834)  3  M.  &  K.  255. 

{d)  Jemiiiiffs  v.  Hopton,  (1816)  1 
Mad.  at  p.  212  ;  Bennett  v.  Rves, 
(1836)  1  Kg.  405  ;  5  L.  J.  N.  S.  Ch. 
360. 

{e)  Langford  v.  Titt,  (1731)  2  P.  W. 
630. 

(/)  Per  Lord  Langdalo  in  Ikiniett 
V.  Rccs,  (1836)  1  Kc.  409  ;  5  L.  J. 
N.  S.  Ch.  360. 

{g)  See  Gibbins  v.  iY.  E.  M.  Asylum, 
(1847)  11  Beav.  1,  5;  17L.J.Ch.5; 
and  Keysc  v.  Haydon,   (1851)  9  Ha. 


App.  Iviii.  ;  Totter  v.  Crossley,  (1856) 
5  W.  R.  35;  Farry.  Lovegrove,  (1857) 
4  Dr.  170  ;  and  for  forms  of  orders, 
see  Seton,  Gth  cd.  222  3  et  seq. 

{h)  IVood  V.  Machii,  (184G)  5  Ha. 
158,  162;  16  L.  J.  Ch.  21. 

(i)  Re  Banister,  (1879)  12  Ch.  D. 
131  ;  48  L.  J.  Ch.  837  ;  Smith  v. 
Robinson,  (1879)  13  Ch.  D.  148;  49 
L.  J.  Ch.  20  ;  and  see  McMurray  v. 
Spicer,  (1868)  5  Eq.  627;  37  L.J. 
Ch.  505  ;  Upperton  v.  Niekohon, 
(1871)  6  Ch.  436  ;  40  L.  J.  Ch.  401. 

{k)  Bennett  v.  Rces,  sup.  at  p.  408. 

(/)  Tb. 
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A  purchaser   will   not  be  compelled  to  take  a  doubtful   Chap.xyil. 
title  (w).     "It  is  by  no  means  easy  to  express  wbat  amount 


Doubtful  title, 

of  doubt  upon  a  point  there  must  be,  to  induce  the  Court  to  whether 
refuse   specific   performance ;    and    this    difficulty  has  been  bound  to 
increased  by  the  ebb  and  flow  of  judicial  opinion  and  decision  accept. 
for  and  against  the  rule  which  has  characterised  the  cases  for 
the  last  quarter  of  a  century"  (n).     It  is  consequently  im- 
possible to  give  any  perfect  classification  of  the  doubts  which 
would,  and  of  those  which  would  not,  prevail  with  the  Court ; 
and,  as  the  consideration  of  the  cases  in  detail,  further  than 
they  have  already  been  considered,  seems  hardly  to  fall  within 
the  scope  of  this  work,  the  reader  is  referred  on  the  subject 
to   Chap.  XYIII.  of  the   4th   edition   of   Fry  on   Specific 
Performance. 

With  reference  to  the  inability  of  the  Court  in  a  case,  as  Third  parties 
between  vendor  and  purchaser,  to  bind  the  interests  of  third  under  Land 
parties,  it  should  be  mentioned  that  in  actions  for  specific     "^*^  ^^   ^  ^' 
performance   of   contracts  relating  to  registered  land,  or  a 
registered  charge,  the  L.  T.  Act,  1875  (o),  has  empowered 
the  Court  to  cause  all  or  any  parties  who  have  registered 
estates  or  rights  in  such  land  or  charge,  or  have  entered  up 
notices,  cautions,  or  inhibitions  against  the  same,  to  appear  in 
such  action  and  show  cause  why  such  contract  should  not  be 
specifically  performed ;  and  the  Court  may  direct  that  any 
order  made  in  such  action  shall  be  binding  on  such  parties  or 
any  of  them. 

The  necessity  for  bringing  an  action  for  specific  perform-  The  V.  &  P. 
ance  has  been   in   great  measure  superseded  by  the   more        ' 
summary  procedure  by  summons  provided  by  s.   9  of  the 
Y.  &   P.  Act,  1874,  which    may  be    resorted   to   for   the 


{m)  Shapland  V.    Smith,    (1780)    1  y.  Arcedeckne,  {IU^)\  Col.  ^%\  Blosse 

Br.    C.   C.    75  ;     Vancomer   v.    Bliss,  v.  Lord  Clanmorris,   (1821)  3  Bl.  62  ; 

(1805)   11  Ves.  458,  465;   Sloper  v.  Palmer  v.  Locke,   (1881)    18    Ch.   D. 

Fish,  (1813)  2  Ves.  &  B.  145  ;   Jer-  381  ;  51  L.  J.  Ch.  124. 
roisev.  Bi(l-e  of  Northumberland,  (1820)  («)  Fry,  4th  ed.  382. 

1  J.  &  W.  559,  569  ;   Earl  of  Lincoln  \o)  S.  93. 
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Chap.  XVII.    determination  of  any  question  arising  out  of  or  connected 

— —  with  the  contract,  not  heing  a  question  affecting  the  existence 

or  validit}^  of  the  contract ;  i.e.,  in  its  inception  {q).  In  such 
a  proceeding  the  parties  are  in  the  same  position  as  they  would 
have  been  under  a  reference  as  to  title  in  a  suit  for  specific 
performance  (/•) ,  and  any  question  of  difficulty  on  the  title 
may  he  solved.  Thus,  in  Ee  Hill  to  Chapman.  («),  tlie  pur- 
chaser took  objection  to  the  vendor's  power  to  sell,  and  made 
a  requisition  that  he  should  obtain  a  judicial  decision  on  the 
construction  of  the  will  under  which  he  claimed.  The  vendor 
declined  to  do  so,  and  took  out  a  summons  under  the  Act, 
asking  for  a  declaration  that  the  requisition  had  been  suf- 
ficiently answered.  The  question  of  construction  was  thus 
immediately  raised ;  and,  on  its  being  decided  against  the 
vendor,  he  was  ordered  to  pay  the  costs  of  the  summons. 
Thus  too,  although,  upon  a  summons  under  s.  9  of  the  Act, 
evidence  is  adduced  tending  to  throw  a  doubt  upon  the  exist- 
ence or  validity  of  the  contract  itself,  that  does  not  preclude 
the  Court  from  deciding,  on  the  summons,  a  specific  question 
arising  out  of  or  connected  with  the  contract  as  it  stands, 
such  as  a  question  with  regard  to  the  vendor's  right  to  limit, 
in  the  conveyance,  the  operation  of  the  general  words  in 
s.  6,  sub-s.  2,  of  the  Conv.  Act,  1881 ;  and  it  is  the  duty  of 
the  Court  to  deal  with  such  a  question  on  the  summons, 
irrespective  of  whether  the  contract  is  one  that  can  be 
enforced  or  not(?').  The  Court  has  jm-isdiction  upon  a 
vendor's  summons  under  the  Act  to  make  an  order  for  the 
rescission  of  the  contract,  the  return  of  the  deposit,  and  the 
payment  of  the  costs  of  investigating  the  title  {u),  but  has  no 


[q)  Re  Jackson  and  Woodhiim,  (1887)  (0  Re  Enghes  and  Ashley,  1900,  2 

37  Ch.  D.  44;  57  L.  J.  Ch.  242.   For  Ch.    595  ;    69   L.    J.    Ch.    711,   ap- 

observations  as  toscopeof  summonses,  proving' 7ie  Lander  and  Batjley,  1892, 

Bee    Re   Caleott  and  Elvin,   (1898)   G7  3  Ch.  41;    61  L.  J.  Ch.  707. 

L.  J.  Ch.  553  ;  78  L.  T.  417.  («)  Ri-  Walker  and  Oakshott,  1901, 

2  Ch.   383 ;    70  L.  J.  Ch.  666,  fol- 

(,•)  Rr  Burroughs,  Lynn  and  Sexton,  j^^^.j^,^,  j^.^^-^^^  ^   Perciral,  (1888)  57 

(1877)  5  Ch.  D.  601  ;  46  L.  J.  Ch.  ^    J.  Ch.   807;    59  L.   T.    213;   Re 

528.  Bryant   and   Barningham,    (1890)    44 

(.s)  (1884)  54  L.  J.  Ch.  595.  Ch.  D.  218  ;    59  L.  J.  Ch.  636. 
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jurisdiction  to  give  a  purchaser  unliquidated  damages  for  a   Chap.  XVII. 

vendor's  delay  (.r).     A  person  wlio  has  availed  himself  of  the  "-^^ 

provisions  of  the  Act  cannot,  as  a  general  rule,  afterwards 
bring  an  action  for  specific  performance  (y).  But  where  a 
purchaser  has  failed  in  his  summons  on  the  title,  and  yet 
refuses  to  complete,  the  vendor  may  sue  him  for  specific  per- 
formance (s).  But,  in  such  a  case,  if  the  purchaser,  after  the 
order  on  the  summons,  discovers  facts  showing  the  title  to  be 
bad,  which  he  could  not  have  discovered  earlier  with  reason- 
able diligence,  he  may,  at  all  events  with  the  leave  of  the 
Court,  counterclaim  by  way  of  an  action  of  review  {a).  The 
Court  has  jurisdiction  under  the  Act  to  decide  whether  a 
power  to  rescind  contained  in  the  contract  has  been  properly 
exercised  (h)  ;  as  also  to  decide  an  isolated  question  arising 
out  of  the  contract,  although  the  respondent  alleges  he  has 
entered  into  it  under  a  mistake  which  would  entitle  him  to 
rescind  it  (f).  It  is  not  j)roper  to  raise  on  summons  under 
the  Act  a  question  as  to  the  amount  of  an  item  of  the  vendor's 
solicitor's  costs  {d).  And  where  the  purchaser  seeks  to  recover 
his  deposit  on  the  ground  of  fi\aud  or  misdescription  enabling 
him  to  rescind,  the  matter  then  affects  the  validity  of  the 
contract,  and  cannot  be  determined  under  the  Act  {e).  Sect.  9 
of  the  Act  is  intended  to  enable  vendors  and  purchasers  to 
determine  distinct  isolated  points  arising  under  a  contract, 
and  not  the  question  whether  a  vendor  has  a  good  title  in  a 
general  way  (/).  The  time  within  which  an  appeal  can  be 
brought  from  an  order  made  under  that  section  is  twenty-one 
days  (g). 

(x)  Be  Wilsoit  and  Stevens,  1894,  3  37  Ch.  D.  44  ;    57  L.  J.  Ch   243. 
Ch.  546,  552  ;    63  L.  J.  Ch.  863.  {c)  Re  TFallis  and  Barnard,  1899,  2 

(y)   Thompson  v.  Einger,  (1880)  29  Ch.  515,  520  ;    68  L.  J.  Ch.  753. 
W.  R.  520.  i^cl)  Re  Webster  and  Jones,  1902,  2 

{z)  Re   Scott  and  Alvarez,   1895,    1  Ch.  555;    71  L.  J.  Ch.  749. 
Ch.  at  pp.  609,  610,  and  the  comments  {e)  Re  Davis  and  Carey,  (1888)  40 

OTii\i^t  ca&em  Re  WalUs  and  Barnard,  Ch.  D.  p.  608  •    58  L  J   Ch    153 
1899,  2  Ch.  at  p.  520  ;  68  L.  J.  Ch.  (^•)  ^,  j^^^is  and  Barnard,  sup. 

,  ,    ^,  iff)  Re  BIyth  and  Young,  (1880^  13 

(«)  lb.  pp.  610,  622.  Ch.  D.  416  ;    Re  Rickett  and  Avent, 

[b)  Re  Jachson  and  Woodbtirn,  (1887)  (1890)  W.  N.  16. 

T>.       VOL.  U.  4  Q 
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Sect.  7. 

Outstanding- 
interest  when 
a  ground  for 
reporting 
against  title. 


Where  the 
certificate  is 
in  favour  of 
the  title. 


Certificate 
against  title. 


Where  a  necessary  party  to  the  title  is,  neither  in  Law  nor 
in  Equity,  subject  to  the  control  of  the  vendor,  hut  has  an 
independent  interest,  and  no  evidence  is  fui-nished  of  a  legal 
or  equitable  obligation  on  the  part  of  such  stranger  to  concur 
in  the  sale,  the  certificate  should  be  against  the  title  (A),  on 
the  ground  of  such  non-eoncui-rence ;  not  that  a  good  title 
can  be  made  upon  the  stranger  concui^ring  (i).  But  where 
such  necessary  party  is  bound,  as  in  the  case  of  a  trustee  (/.) 
or  mortgagee,  or  agrees  (/)  to  concur,  the  certificate  may  be 
in  favour  of  the  title  {m).  The  certificate,  however,  should, 
in  the  case  of  an  incumbrance,  it  is  conceived,  be,  that  a  good 
title  can  be  shown  subject  to  the  incumbrance,  and  that  the 
incumbrancer  is  bound  to  concur ;  not  that  a  good  title  can 
be  made  upon  payment  of  the  incumbrance  {n). 

If  the  certificate  be  in  favour  of  the  title,  and  no  applica- 
tion be  made  to  discharge  or  vary  it,  a  decree  for  specific 
performance  will  be  made  on  the  hearing  on  further  con- 
sideration, unless  in  the  interim  any  matter  appear  which 
affects  the  title;  in  which  case,  although  the  time  for  applying 
to  discharge  or  vary  the  certificate  may  have  expired,  a 
further  reference  may  be  ordered,  under  special  circumstances, 
on  motion  (o),  or  now  probably  on  summons. 

If  the  certificate  be  against  the  title,  and  there  be  no 
application  to  discharge  or  vary  it,  or  if  such  application  be 
made,  and  prove  unsuccessful,  the  vendor's  action  may  be  dis- 
missed with  costs  on  the  hearing  on  further  consideration. 


We  may  here  remark,  that  a  decree,  even  by  the  Lords  {p), 

suit  between  vendor  and  pur- 


Decree  for 

specific  per-        „  •  n  n 

formance,  no    for  specific  pertormauce,  m  a 

{k)  Esdaile  v.  Stephenson,  (1822)  6 
Mad.  C66 ;  Douglass  v.  L.  i-  N.  W. 
R.  Co.,  (1857)  3  K.  &  J.  173,  181. 

(i)  S.  C,  as  reported  in  Sug. 
14th  ed.  350. 

(/t)  Avarne  v.  Brown,  (1844)  14  Si. 
303 ;  14  L.  J.  Ch.  30  ;  Jiimpson  v. 
PitcherK,  (1844)  1  Col.  13  ;  13  L.  J. 
Ch.  166. 

{I)  Tttton  V.  Borers,  (1822)  6  Mad. 
256  ;  Suhbotham  v.  Barrbigton,  (1841) 


4  Beav.  110. 

[m)  Esdaile  v.  Stephenson,  sup. 

(w)  Sug.  14th  ed.  350 ;  Magennis 
V.  Fallon,  (1829)  2  Mol.  at  p.  575. 

[o)  Jeudwinew.Alcock,  (1816)1  Mad. 
597  ;  and  see  now  Ord.  LV.  r.  71. 

( p)  See  Blosse  v.  Lord  Clanmorris, 
(1821)  3  Bl.  62,  71  ;  and  per  Lord 
Eldon,  Vancouver  v.  Bliss,  (1805)  11 
Ves.  465;  Jervoisev.  Du/ie  of  North- 
umberland, (1820)  1  J.  &  \V.  569. 
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chaser,  is  no  protection  against  the  adverse  claims  of  persons   Chap.  xyii. 

not  parties  to  the  suit  (q)  ;    except  so  far  as  that,  if  any  ~ — 

particular  question  of  title  be  decided  in  favour  of  the  vendor,  by  persons  not 
such  decision  forms  a  precedent  which  probably  would,  and  ^^^  ^^^' 
in  any  inferior  Court  ought  to,  be  followed  on  a  future  occa- 
sion, and  in  fact  constitutes  as  good  a  warranty  as  can  be 
procui'ed  {>•)  ;  also,  that  such  a  decree  may  be  abandoned  or 
waived  by  delay,  or  by  the  conduct  of  the  parties  entitled  to 
the  benefit  of  it  (s), 

A  short  outline  has  now  been  given  of  the  principles 
bearing  on  an  action  for  specific  performance.  For  fuller 
details,  the  giving  of  which  the  necessary  limits  of  this  worlc 
do  not  admit,  the  reader  is  referred  to  Fry  on  Specific 
Performance,  4th  edition,  pp.  485  ef  seq. 

{q)  See  Wood  v.  Whitr,  (1838)  4  M.  &  C.  at  p.  470 ;  7  L.  J.  N.  S.  Ch.  203  ; 
8  lb.  209. 

(r)  Per  Lord  Eldon,  Vancouver  v.  Bliss,  (1805)  11  Ves.  465. 
(s)    See  Lord  Rosse  v.  Sterling,  (1816)  4  Dow,  442. 


4  t2 


(     1116     ) 


Chap.  XVIII. 


CHAPTER  XVIII. 


POWER  OF  THE  COURT  TO  SELL  UNDER 

(1.)  Settled  EsMes  Ad,  1^17 . 

(2.)   Trustee  Jet,  1893,  .s.  44. 

(3.)  Partition  Aet.%  1 868  and  1876. 

It  remains  to  consider  how  far  tlie  ordinary  relative  rights 
and  liabilities  of  vendor  and  purchaser  are  varied  or  affected 
by  the  circumstance  of  the  sale  being  made  under  the  decree 
of  the  Court ;  but  before  doing  so,  it  will  be  convenient  to 
notice  here  certain  statutes,  by  which  the  jurisdiction  of  the 
Court  to  order  a  sale  of  real  estate  has  been  greatly  enlarged, 
although  the  first  of  those  statutes  has  in  the  main  been 
rendered  obsolete  by  the  S.  L.  Acts. 


Section  L  (1.)    The  Settled  Estates  Act,  1877. 

Court  may  By  s.  16  of   the  "Settled    Estates   Act,  1877  "  (a),  the 

sale  of  settled  Chancery  Division   of    the    High    Court  {h)   is   empowered, 
estates;  g^  ^^^  ^^g  relates  to  estates  in  England,  "if  it  shall  deem  it 

proper  and  consistent  with  a  due  regard  for  the  interests  of 
all  parties  entitled  under  the  settlement,  and  subject  to  tlie 
provisions  and  restrictions  in  the  Act  contained,  from  time  to 
time  to  authorise  a  sale  of  the  whole  or  any  parts  of  any 
settled  estates,  or  of  any  timber  (not  being  ornamental 
timber)  growing  tliereon  (r)  ;  and  every  such  sale  shall  be 
conducted  and  confirmed  in  the  same  manner  as  by  the  rules 


(«)  By  which  the  earlier  Acts,  19 
&  20  Vict.  c.  120;  21  &  22  Vict. 
c.  77  ;  27  &  28  Vict.  c.  45 ;  Leases, 
&c.  of  S.  E.  Amendment  Act, 
1874;  S.  E.  Act,  1876,  have  been 
repealed  (see  s.  58),  except  where 
their  provisions  have  been  incorpo- 
rated with  a  private  Act ;  see  Re 
Bolton  Est.  Act,  (1878)  W.  N.  05. 

(A)  S.  3. 


(e)  Where  an  order  has  been  made 
under  this  Act  authorising  a  sale  by 
the  trustees,  the  order  must  be  sus- 
pended before  the  tenant  fur  life  can 
exercise  the  powers  given  by  the 
S.  L.  Acts:  Re  Barrs-Uadtn^s  8.  E., 
(1883)  32  W.  R.  194  ;  49  L.  T.  GGl  ; 
and  for  this  purpose  a  petition  must 
be  presented  unler  the  S.  E.  Act: 
Re  Boole's  S.  E.,  (1883)  32  W.  R.  956. 
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and  practice  of  the  Court  for  the  time  beins;,  i?,  or  shall  be  Chap.  XVIII. 

f          .                                                                                                   1            Sect.  1. 
required  m  the  sale  of  lands  sold   under   a   decree   of   the  

Coiu't  "  (d).  Where  the  land  is  sold  for  building  purposes, 
a  fee-farm  rent  may,  under  s.  18,  be  reserved  as  the  con- 
sideration (e)  ;  and,  under  s.  19,  minerals  may  be  excepted  ^^J  reserve 
and  the  right  of  working  them  reserved,  the  purchaser  of  the 
land  being  liable  to  enter  into  any  covenant,  or  to  submit  to 
any  restrictions  which  the  Com-t  may  deem  advisable  (./'). 
A  sale  of  minerals  apart  from  the  sm^face  may  be  made  under 
these  sections  (g)  ;  and  in  such  a  case  a  rent-charge  may,  it 
seems,  be  reserved  in  respect  of  the  surface  from  time  to 
time  damaged  by  the  workings  {//). 

The  Court  may,  by  s.  20  (/),  on  any  sale  under  the  Act,  aud  authorise 
direct  that  any  part  of  the  settled  estates  shall  be  laid  out  for  for  roads, 
streets,  roads,  paths,  squares,  gardens,  sewers,  &c.,  either  to  be 
dedicated  to  the  public  or  not ;  and  may  direct  that  the  parts 
so  laid  out  shall  remain  vested  in  the  trustees  of  the  settle- 
ment, or  be  conveyed  to  other  trustees  for  securing  the 
continued  appropriation  thereof  (/r)  ;  but  it  has  no  power  to 

{d)  This    is     now     regulated    by  out  the  minerals,  but  extending  to  a 

R.  S.  0.  1883,  O.  LI.  r.  3  ;  and  see  sale   of    the    minerals   without    the 

inf.   p.    1151    et   seq.       The    sale  is  surface.     This  s.  further  allows  not 

generally  made  in  Court :  lie  Drydeti's  only  a  sale,  but  also  an  exchange, 

S.  E.,  (1881)  50  L.  J.  Ch.  752;  Re  partition,  or  mining  lease. 

Harvei/s  S.  E.,  (1882)  30  W.  R.  897 ;  [g)  Re  Laic,   (1861)  7  Jur.  N.  S. 

Re  Smith's  S.  E.,  (1878)  W.  N.  196,  511  ;  S.  C.subnom.  Re  Mailings  S.  E., 

but  can  now  be  made  out  of  Court,  (1861)  3  Gif.  126  ;  30  L.  J.  Ch.  929  ; 

as  to  which  see  inf.  p.  1151.  Re  Grafs  S.  E.,  (1875)  W.  N.  106. 

{e)  The  Court  cannot  under  this  s.  Until  the  Confirmation  of  Sales  Act, 

give  the  trustees  a  general  power  to  1852  [vide  inf.  p.  1134  et  seq.),  this 

reserve  fee-farm  rents,  but  must  itself  could  not  be  effected  under  an  ordi- 

consider  each  proposed  grant  of  the  nary  power  of  sale, 

kind:   Re  Elliott's  S.  E.,  (1879)  W.  N.  [h)  Re  Mihcard,  (1868)  6  Eq.  248. 

135.     Cf.  s.  lOof  theS.  L.  Act,  1882,  (i)  The   provisions   of  this  s.  are 

which  empowers  the  Court  in  certain  confined  to  the   development    of    a 

cases    "  to    authorise    generally   the  building  estate,  and  do  not  apply  to 

tenant  for  life  to  make  from  time  to  drainage  for  agricultural  pui-poses : 

time  grants  "  at  fee-farm  rents  for  Re  Toynder's  S.  E.,   (1881)  50  L.  J, 

building   or   mining   purposes,    also  Ch.  753.     As  to  the  latter,  see  S.  L. 

S.  L.  Act,  1890,  ss.  8,  9.  Act,  1882,  s.  25. 

(/)  Cf.   S.    L.    Act,    1882,   s.    17,  {k)  See  s.  22  as  to  how  the  convey- 

which  is  wider  in  its  terms,  not  being  ance  is  to   be  executed.      Cf.  with 

confined  to  a  sale  of  the  sui-face  with-  s.  20,  S.  L.  A(-t,  1882,  s.  16. 
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Chap.  XVIII.  direct  roads  or  sewers  to  be  made,  and  can  only  sanction  a 
— ^^^ — — —  building  plan  providing  for  their  construction  (/).  Unless  the 
roads  are  beneficial  to  the  property  in  its  existing  condition, 
or  there  is  an  intention  of  immediately  using  it  for  building 
purposes,  the  Court  will  not  make  any  order  under  this 
section  (m)  ;  nor  would  it,  under  the  earlier  Acts,  sanction 
the  sale  of  part  of  the  estate  in  order  that  the  proceeds  might 
be  applied  in  laying  out  roads  over  other  portions,  and  in 
thus  rendering  them  available  for  building  purposes  {n)  ;  but 
it  would  authorise  building  leases  on  the  terms  of  the  lessees 
making  the  roads  (o).  But  by  s.  21  of  the  Act  of  1877  (^;) 
this  defect  has  been  supplied ;  and  the  Court  may  now  pro- 
vide for  the  expenses  of  development  by  a  sale  or  mortgage 
of,  or  charge  upon,  all  or  any  part  of  the  settled  estates,  or 
may  order  them  to  be  raised  and  paid  out  of  the  rents  and 
profits  of  the  settled  estates,  or  any  part  thereof,  or  out  of 
any  money  or  investments  representing  money  liable  to  be 
laid  out  in  the  purchase  of  hereditaments  to  be  settled  in  the 
same  manner  as  the  settled  estates,  or  out  of  any  accu- 
mulations of  rents,  profits,  or  income ;  and  it  may  further 
provide  for  the  maintenance  of  the  roads  and  works  out  of 
income. 

"What  is  a  ^or  the  purposes  of  the  Act,  the  word  "  settlement,"  by 

"settlement''  g^  2,  signifies  any  Act  of  Parliament,  deed,  agreement,  copy 

estate" -witliin  of  court  roU,  will,  or  other  instrument,  or  any  number  of  such 

instruments  {q),  under  which  any  hereditaments  of  whatever 

(/)  Ec    Venom's    S.   E.,    (1876)    2  sub-s.  17. 
Oh.  D.  522,  525  ;  45  L.  J.  Ch.  409.  {q)  "Where  the  original  settlement 

(w)  Ee  Hurle's  S.  E.,  (1864)  2  H.  is  complete,  it  is  for  the  purposes  of 

&M    196.  the  Act,  </iese<</ew^«<,  independently 

,  ,    „     ,„      ,      ,    o    7--     itocrw  00  of  any  derivative  settlements  which 

(w)  Ee  Chambers    H.  E.,  (1860)  28  •'  ,       ^    . 

T>  0-0      or.  T     T    r<u     nnj  t>  "I'lJ'  havc  been   made   of    mterests 

Beav.  6.)3 ;    29  L.  J.  Ch.  924 ;  Ee  ■^       ,  . 

jj.    .  ,    „    J-,  not  yet  in  possession,  by  persons  who 

take  under  it:    Ee  Aiwuies    S.   E., 

(0)  Ee  Chambers'   S.  E.,   sup.     As  (1834)  27  Ch.  D.  707,  a  case  under 

to  the  power  of  the  Court  to  autho-  the  S.  L.  Act,   1882.      The  benefi- 

rise  leases  of  settled  estates,  see  ss.  4  claries  under  subsidiaiy  settlements 

— 15;  and  cf.  S.  L.  Act,  1882,  ss.  6  are  not  necessary  parties  to  a  petition 

—15.  under  the  S.  E.  Act,  1877  :  Ee  Hodge, 

[p)  Cf.    S.    L.    Act,    1882,   s.   25,  (1895)  W.  N.  69. 
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tenure,  or  any  estates  or  interests  therein,  stand  limited  to,  or  ^^^Jg^f  ^^^^* 

in  trust  for,  any  persons,  by  way  of  succession,  including  any 

such  instruments  affecting  the  estates  of  any  one  or  more  of 

such  persons  exclusively ;  and  the  term  "  settled  estates  "  is 

defined  as  "  all  hereditaments  of  any  tenure,  and  all  estates 

or  interests  in  any  such  hereditaments,  which  are  the  subject 

of  a  settlement"  {r)  :  and  all  estates  or  interests  in  remainder 

or  reversion  not  disposed  of  by  the  settlement,  and  reverting 

to  a  settlor  or  descending  to  the  heir  of  a  testator  are  to  be 

deemed  to  be  estates  coming  to  such  settlor  or  heir  under  or 

by  virtue  of  the  settlement ;  and  in  determining  what  are 

"  settled  estates  "  within  the  Act,  the  Court  is  to  be  governed 

by  the  state  of  facts,  and  by  the  trusts  or  limitations  of  the 

settlement,    at    the    time    of    the    said    settlement    taking 

effect  (.s) .     Eeal  estate,  to  which  an  infant  is  contingently 

entitled,  is,  by  virtue  of   s.  41  of  the   Conveyancing  Act, 

1881,  to  be  deemed  a  "  settled  estate"  within  the  meaning 
of  the  Act  [t).  Where  an  estate  was  devised  to  A.  for 
life,  with  remainder  to  A.'s  children  equally  at  twenty- 
one,  and  some  of  the  children  had  attained  twenty-two  (two 
of  them  having  resettled  their  shares),  and  the  others  were 
still  infants,  it  was  held,  after  the  death  of  A.,  that  this  was 
a  settled  estate  within  the  meaning  of  the  Act ;  and,  on  the 
parties  absolutely  entitled  joining  in  the  petition,  a  sale  was 
directed  (w)  ;  and  it  was  also  held  that  a  clause  of  survivor- 
ship and  accruer  contained  in  the  wiU  was  a  limitation  "  by 
way  of  succession  "  (^)  ;  but  this  was  considered  doubtful  by 

(>•)  E.ff.,    copyholds:    He  Adair's  Ch.  49L     As  to  application  of  pro- 

.S".  £.,  (1873)  16  Eq.  124  ;  42  L.  J.  ceeds,    see   Be   Houghton,   (1885)    30 

Ch.  841 ;   an  equity  of  redemption ;  Ch.  D.    102  ;  55  L.  J.  Ch.  37  ;  He 

Eyre  v.  Saunders,  (1859)  5  Jur.  N.  S.  Duke  of  Marlborough,  (1886)  32  Ch.  D. 

704;    28   L.   J.    Ch.    439;    but  not  1;  55  L.  J.  Ch.  339. 
chattels,  so  that  the  Court  had  no  (s)  Cf.  S.  L.  Act,  1882,  s.  2. 

jurisdiction  to  order  a  sale  of  heir-  {t)  Re  Sparroiv's  S.  E.,  1892,  1  Ch. 

looms  under  the  Act ;  I)' Eyncourt  y.  412;    61  L.  J.  Ch.  260;    Liddell  v. 

Gregory,    (1876)    3  Ch.  D.   635  ;    45  ZiddeU,  (1883)  52  L.  J.  Ch.  207.  This 

L.  J.  Ch.  741.     But  see  S.  L.  Act,  s.  is  still  of  value  in  the  cases  where 

1882,  8.  37  ;  JRe  Broim's  WiU,  (1884)  the   S.  L.  Act,  1882,  s.  59,  does  not 
27  Ch.  D.   179  ;  53  L.  J.  Ch.  921  ;  apply. 

Re  Rirett-Carnac,   (1885)  30  Ch.  D.  {u)  Re  Goodwin's S.  E., {1862)3  Git 

136;   54  L.  J.  Ch.  1074;   Constable  y.        620. 

C,  (1886)  32   Ch.  D.  233  ;  55  L.  J.  (r)  lb. 
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Chap.  XVIII.  tlie  Lords  Justices  in  a  previous  case  (;^).     The  fact  of  tlie 

— —    settlement   containing   a   trust  for  sale,   and   of   the   trusts 

being  declared  merely  of  the  sale  proceeds,  does  not  prevent 
the  estate  being  considered  as  "  settled  "  within  the  meaning 
of  the  Act  {z).  The  "  earnest  wish"  of  a  testator  that  land 
should  remain  in  his  family  for  some  years,  and  the  expression 
of  his  will  that  the  trust  for  sale  affecting  that  land  should  not 
be  exercised  till  a  certain  time,  do  not  constitute  an  "■  express 
declaration  "  within  s.  38  of  the  Act  to  prevent  the  Com-t 
from  exercising  its  powers  under  it  (a). 

?alef  W  An  order  for  the  sale  of  a  settled  estate  may,  by  s.  23,  be 

obtained,  and  obtained  upon  the  application  by  petition  of  any  person 
entitled  {h)  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  for  a  term  of  years  determinable  on  his  death,  or  for 
an  estate  for  life  which  has  been  held  to  include  an  estate 
dming  widowhood  (c) ,  or  any  greater  estate,  or  of  any  assignee 
of  such  person  (d).  But,  by  s.  2-1,  where  there  is  a  tenant  in 
tail  under  the  settlement  in  existence  and  of  full  age,  such 
tenant  in  tail,  or,  if  more  than  one,  then  the  first  of  such 
tenants  in  tail,  and  all  persons  in  existence  having  any 
beneficial  estate  or  interest  under  the  settlement  prior  to  such 


(y)  He  Siirdin,  (1859)  5  Jur.  N.  S.  entitled  :  Re  Bnjden's  S.  E.,  (1881)  50 

1378  ;    28  L.    J.    Ch.   840 ;  but  see  L.  J.  Ch.  752.     "Where  no  person  is 

Re  Clark,  (1866)  1  Ch.  292  ;  and  see  beneficially  entitled  to  the  rents,  the 

and  consider  Re  ShephearcVs  S.  E.,  trustees  may  present  a  petition  :    Vine 

(1869)  8  Eq.  571 ;  39  L.  J.  Ch.  173,  v.  Rnhlr/h,  (1883)  24  Ch.  D.  238. 

in  which  case  the  fact  of  the  estate  (c)    TFiUinm.t  v.  JF.,  (1861)  9  W.  R. 

not  being  limited  by  way  of  succession  888  ;    where,    however,    the  parties 

appears  to  have  been  overlooked.  entitled  in  reuaainder  joined. 

(c)  See  Re  Grcow,   (1864)   10  Jur.  {d)  The    Court    will    not    decide 

N.  S.  1098;  Re  Laing,  (1866)   1  Eq.  questions  of  title  on  a  petition  under 

416 ;    35   L.  J.  Ch.   282  ;    Collett  v.  the  Act ;  but  where  the  petitioners 

C,    (1866)   2   Eq.    203;   and  see  Re  are    alone    entitled,    and    the    only 

Chamberlain,   (1875)  23  W.  R.  852  ;  question  is  as  to  their  title  inter  se. 

Re  Morgan'' s  S.  E.,  (1880)  49  L.  J.  the   Court   may    order  a  sale:     Re 

Ch.  577;  cf.  S.  L.  Act,  1882,  s.  30;  Williams'   S.  E.,   (1872)  20  W.   R. 

S.  L.  Act,  1884,  a.  7.  967.     Cf.   S.   L.   Act,   1882,   s.   50, 

{a)  Re  rcaJce's  S.  E.,  1893,3  Ch.  which  docs  not  allow  the  powers  of  a 

430;  63  L.  J.  Ch.  109.  tenant  for  life  under  the  Act  to  be 

{b)  A  person  entitled  to  only  a  share  exercised   by  his  assignee  ;    and  an 

may  apply,   without  joining  as  co-  as.signee  must  therefore  resort  to  this 

petitioners  all  the  rest  of  the  persons  Act ;  see  hif.  p.  1133. 
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tenant  in  tail,  and  all  trustees  having  any  estate  or  interest  on  Chap.  XVIII. 

behalf  of  any  unborn  child  prior  to  the  estate  of  such  tenant  '- 

in  tail,  must,  subject  to  the  qualification  mentioned  below, 
either  concur  in,  or  consent  to,  the  application  ;  and,  in  every 
other  case,  there  must,  as  a  general  rule,  be  either  the  con- 
currence or  consent  of  all  persons  in  existence  having  any 
beneficial  estate  or  interest  under  the  settlement,  and  of  all 
trustees  having  any  estate  or  interest  on  behalf  of  any  uuborn 
child.  It  has  been  held  under  these  sections,  that  although 
trustees,  without  any  power  of  sale,  can  only  consent  on  behalf 
of  unborn  children,  yet  if  they  have  such  a  power,  and  concur 
in  the  application,  their  beneficiaries  will  be  bound  [e) ;  so, 
also,  if  they  are  competent  to  receive  and  give  a  valid  dis- 
charge for  the  purchase-money  (./).  But  according  to  the 
later  decisions  all  the  beneficiaries  who  are  in  esse  must 
concur  in  the  application  [g).  And  the  rule  has  been  held 
to  extend  even  to  persons  claiming  under  the  trusts  of  a 
term  for  raising  portions  {/i)  ;  and  should  any  of  them,  except 
perhaps  from  mere  caprice,  refuse  to  do  so,  no  order  would 
formerly  be  made  («) ;  but  the  Court  now  has  power  to  dis- 
pense with  their  concurrence  in  the  cases  to  be  hereafter 
considered. 

The  diflSiculty  of  obtaining  the  consent  or  concurrence  of  Difficulty  of 
parties  interested    was    often    a   serious,  and    sometimes   an  conseiiTpro- 
insuperable,  obstacle    in   the  way  of  proceeding  imder   the  ^^^'^^  ^'^^'^ 
original   Act.     This   was    partly  removed  by  an   amending 
Act,  the  Leases,  &c.  of  Settled  Estates,  1874,  and  still  further 
by  the  Act  of  1877. 

Thus,  by  s.  25  of  the  latter  Act,  where  an  infant  is  tenant  In  case  of 
in  tail  under  the  settlement,  the  Court  may  now  dispense  jq  ^.^^^ 

(e)  Grey  Y.  Jenkins,  (1859)  26  Beav.  (/?)  Re  Bottgldon,  (1863)  12  "W.  E. 

351  ;  Be  Potts,  (1867)  15  W.  E.  29.  34  ;  and  see  Re  Chamherlain,   (1875) 

(/)  Eyre  v.  Saunders,  (1858)  4  Jur.  23  W.  E.  852. 

N.  S.  830  ;  28  L.  J.  Ch.  439.  (J)  Re  Surle' s  S.  E.,  (1864)  2  H.  & 

{g)  Re  Ives,  (1876)  3  Ch.  D.  690  ;  M.  196,  202  ;   Re  Butchinmi,  (1866) 

Re  Bendy,  (1877)  4  Ch.  D.  878  ;  46  14  W.   E.  473 ;    Re  Merry's  S.  E., 

L.  J.  Ch.  417  ;  and  see  remarks  in  (1867)  15  W.  E.  307;  36  L.  J.  Ch. 

the  former  case  on  the  cases  last  cited.  168. 
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Chap.  XVIII.  with   the  concurrence  or   consent   of    any   persons  entitled, 

!!_^" —  whether  beneficially  or  otherwise,  to  any  estate  or  interest 

subsequent  to  the  estate  tail  of  such  infant  (/r) . 

Court  may  Again  too,  by  s.  26,  where,  on  an  application  under  the 

to'^bf^^ven^  Act,  the  concurrence  or  consent  of  any  person,  whose  concur- 
rence or  consent  is  required,  has  not  been  obtained,  notice  is 
to  be  given  in  such  manner  as  the  Court  shall  direct,  requiring 
Notification,  him  to  notify,  within  a  specified  time,  whether  he  assents  to, 
or  dissents  from,  such  application,  or  submits  his  rights  or 
interests  to  be  dealt  with  by  the  Coui-t ;  and  in  case  no 
notification  shall  be  delivered  in  the  manner  specified  by  the 
notice,  the  person  affected  by  the  notice  will  be  deemed  to 
have  submitted  his  rights  and  interests  to  be  dealt  with 
Mode  of  by  the  Court.     The  notice  is,  unless  the  Judge  shall  other- 

giving  notice,  ^.g^  direct,  within  the  jurisdiction  to  be  given  by  personal 
service,  except  in  the  case  of  a  person  of  unsound  mind  not 
Notice  may  in  SO  found  by  inquisition  (/).  In  the  latter  case  (m),  or  where 
di^enTed^  ^^  the  person  is  out  of  the  jurisdiction,  an  ex  parte  application 
'^'*^-  may  be  made  to  the  Court  for  directions  {u).     And,  by  s.  27, 

if  (1)  the  person  whose  consent  is  necessary  cannot  be  found, 
or  (2)  it  is  uncertain  whether  he  is  alive  or  dead,  or  (3)  he 
cannot  be  served  without  expense  disproportionate  to  the 
value  of  the  subject-matter  of  the  application,  the  Comi  may 
dispense  even  with  notice,  either  on  the  ground  of  the  rights 
or  interests  of  such  person  being  small  or  remote,  or  being 
similar  to  the  rights  or  interests  of  any  other  person,  or  on 
any  other  ground  ;  and  the  effect  of  the  notice  being  dispensed 
with  is  that  the  persons  not  served  are  to  be  deemed  to  have 
submitted  their  rights  and  interests  to  be  dealt  with  by  the 
Court  (o).  The  application  for  an  order  dispensing  with 
notice  may,  it  seems,  be  made  either  before  or  at  the  hearing 
of  the  petition  (_/;). 

{k)  As   to    obtaining    consent    of  {n)  Sec  lie  lif/Iar,  (1876)  2-i  W.  B,. 

iniant,  aee  inf.  x^-^i.  lUS,  lV2d.  9-19;    and   Jte  Slark's  S.  E.,    (1875) 

(/)  S.  E.  Act,  Orders  1878,  O.  IV.  W.  N.  224. 

{m)  See  He  Crabtree's  S.  E.,  (1875)  (o)  See  lir  Earl  of  Eihnorey'' s  S.  E., 

10  Ch.  at  p.  203;  44  L.  J.  Ch.  261  ;  (1S77)    2G   W.    R.   54.     Cf.   s.   3  of 

lie  Franklin's  S.  E.,  (1858)  7  W.  R.  Partition  Act,  1876,  inf.  p.  1140. 

45  {p)  Seton,  6th  ed.  1791. 
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The  Coui't  also,  by  s.  28,  has  power  to  make  an  order  upon  Chap.  XVIII. 

any   application,  notwithstanding   that   the   concurrence   or   - — 

consent  of  any  person,  whose  concurrence  or  consent  is  required,  even  dispense 
has  not  been  obtained,  or  has  been  refused ;  but  the  Court,  in  in  some  cases ; 
dealing  with  the  application,  is  to  have  regard  to  the  number 
of  the  parties  who  concur  in  or  consent  to  it,  and  who  dissent 
from  it,  or  submit  their  rights  and  interests  to  be  dealt  with 
by  the  Com-t,  and  to  the  estates  or  interests  which  they  have 
or  claim  to  have ;  and  every  order  so  made  is  to  have  the 
same  effect  as  if  all  such  persons  had  been  consenting  parties 
thereto.  The  discretion  of  the  Court  under  this  s.  is  to  but  its  power 
be  exercised  having  regard  to  two  sets  of  circumstances, 
namely,  "  number  and  value,"  and  not  simply  according  to 
its  own  notion  of  what  would  be  best  to  be  done  with  the 
property ;  and  the  jmisdiction,  in  fact,  will  be  exercised 
only  in  cases  of  comparatively  unimportant  persons  — /.c, 
unimportant  as  regards  value  or  interest  in  the  estate — 
dissenting  (q).  Thus,  the  concurrence  of  a  person,  who  would 
be  entitled  only  in  the  event  of  four  children  all  dying,  sons 
under  twenty-one,  and  daughters  under  that  age  or  before 
marriage,  was  dispensed  with  (r).  So,  also,  was  that  of  a 
woman  who,  under  a  settlement  made  by  her  first  husband, 
was  entitled  to  a  life  interest  in  one-tenth  of  the  property  (s)  ; 
so,  too,  where  a  married  woman  was  entitled  to  one-eighth  of 
the  property,  and  the  seven  other  persons  all  consented,  her 
concurrence  was  dispensed  with,  on  the  petition  being  served 
on  her  and  her  husband  (f).  But  notice  under  s.  26  must 
be  given  to  the  persons  whose  concurrence  has  been  dis- 
pensed with  {u),  unless  the  Court  has  expressly  dispensed 
with  service  of  such  notice  (x). 


(q)  Taylor  v.   T.,  (1875)  1  Ch.   D.  (<)  Re  Thorp's  S.  E.,  (1876)  W.  N. 

426,  433,  per  Jessel,  M.  R.  ;  afEd.  251. 

(1876)  3  Ch.  D.  145  ;  45  L.   J.  Ch.  t  \    t,    r,  i       nQ',r\  o*  w  t.  n... 

^         '                            '  (u)  ice  iJyZrt/-,  (1876)  24  W.  R.  949  ; 

and  see  lie  Thorp'' s  S.  E.,  sup. 
{r)  Re  Spurtvaifs  S.  E.,  (1878)  10 

Ch.  D.  230  ;  48  L.  J.  Ch.  213.  {z)  Re    Lewis'    S.    E.,    (1875)    24 

(«)  Re   Cundee's  S.    E.,    (1877)    37  W.  R.  103;  Re  RooJce,  (1875)  W.  N. 

L.  T.  271.  29. 
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Chap.  XVITI. 
Sect.  1. 

Court  may 
make  order 
saving  riglits 
of  persons  not 
consenting. 


Notices  must 
be  served  on 
trustees. 


Mode  of  pro- 
cedure under 
the  Act. 
Advertise- 
ments. 


The  Court  may  also,  by  s.  29,  give  effect  to  any  petition, 
subject  to,  and  so  as  not  to  affect,  the  rights,  estate,  or  interest 
of  any  person  whose  concurrence  or  consent  has  been  refused, 
or  who  has  not  submitted,  or  is  not  deemed  to  have  subfnitted, 
his  rights  or  interests  to  be  dealt  vdth  by  the  Court,  or  wbose 
rights,  estate,  or  interest  ought,  in  the  opinion  of  the  Court, 
to  be  excepted  (y) . 

Notice  of  any  application  under  the  Act  must,  by  s.  30, 
unless  dispensed  with  by  the  Court,  be  served  on  all  trustees 
who  are  seised  or  possessed  of  any  estate  in  trust  for  any 
person  whose  consent  or  concurrence  is  required,  and  on  any 
other  persons  who,  in  the  opinion  of  the  Court,  ought  to  be 
served  (z).  In  every  case  where  there  are  such  trustees, 
evidence  must  be  produced  at  the  hearing  that  such  notice 
has  been  served  {a)  ;  and,  if  upon  the  hearing  of  the  petition, 
the  Court  is  of  opinion  that  any  other  person  should  be 
served,  the  petition  will  stand  over  generally,  or  so  long  as 
the  Court  shall  direct  {b). 

Under  the  old  practice  advertisement  of  any  application 
under  the  Act  was  imperative  (c)  ;  but  by  s.  31,  notices 
of  applications  are  necessary  only  if  the  Court  shall  so  direct 
at  the  hearing,  in  which  case  the  Court  gives  dii-ections  as  to 
the  newspapers  in  which  the  advertisement  is  to  be  made  (r/), 
and  the  petition  stands  over  generally,  or  to  such  time  as  the 
Court  shall  direct  (e).  The  Court  may,  on  motion  under 
that  s.,  permit  persons  or  bodies  corporate,  whether  interested 
or  not,  to  appear  and  oppose  or  support  any  application  on 
such  terms  as  to  costs  and  otherwise  as  the  Court  thinks 
fit.  And  when  the  Court  has  at  the  hearing  directed 
advertisements  of  an  application,  leave  to  be  hoard  in  oppo- 


(y)  Sec  Jie  Legge's  S.  E.,  (1857)  6 
W.  R.  20  ;  lie  rarn/s  Will,  (1865) 
34  Beav.  462. 

{z)  They  are  entitled  to  a  copy  of 
the  petition,  and  to  peruse  and  in- 
spect it ;  see  O.  XXII. 

(a)  S.  E.  Orders,  1878,  0.  XVI.  ; 


and  see  App.  thereto,  Form  No.  12. 

[h)  O.  XVITI. 

(c)  See  5th  ed.  of  this  work, 
p.  1176. 

(rf)  For  the  form  to  be  used,  see 
App.  to  Onlfrs,  Form  No.  ^^^. 

{')  u.  xvm. 
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sition  to,  or  in  support  of,  the  application  may  be  obtained  on  Chap.XVlII. 

motion,  ex  parte,  or  upon  notice  to  the  petitioner  (/')  ;  but  the  

order  giving  such  leave,  if  made  ex  parte,  must  be  served  on 
the  petitioner's  solicitor  {g).  Any  person  obtaining  such 
leave  is  entitled  to  inspect  and  peruse  and  to  be  furnished 
with  a  copy  of  the  petition  {h). 

It  must,  of  course,  at  the  hearing  be  shoTSTi  that  all  persons  What  evi- 

^  ^     dence  re- 

beneficially  entitled,  or  whose  concurrence  or  consent  is  quired  at  the 
required  by  ss.  23  and  24,  are  before  the  Court  either  '  °' 
as  petitioners  or  respondents,  or  that  they  have  been  duly 
served  ^vith  notice  imder  s.  26,  or  that  notice  has  been 
dispensed  with  under  s.  27.  And  the  Court  fiu'ther  requires, 
under  s.  32,  satisfactory  proof  as  to  there  having  been  no 
previous  application  to  Parliament  which  has  been  rejected 
or  reported  against  {i) ;  that  it  is  proper  and  consistent  with 
the  interests  of  all  parties  entitled  under  the  settlement  that 
the  sale  should  take  place,  and  of  the  grounds  upon  which  it 
is  stated  to  be  so  (A-)  ;  and  also,  under  s.  30,  that  notice  has 
been  served  upon  the  trustees  (if  any)  of  persons  whose 
consent  is  necessary  (/).  Occasionally,  the  petition  is  ad- 
journed into  chambers  for  further  examination  of  the  evi- 
dence ;  but,  as  a  general  rule,  the  order  is  made  in  Court  at 
the  hearing.  Notice  of  the  order  must,  by  s.  33,  be  endorsed 
on  the  settlement,  or  otherwise  recorded  as  the  Court 
dii'ects  (/»).  If  the  estate  is  in  a  Register  County,  notice  of 
the  order  is  sufficiently  given  by  registering  a  memorial  of 
the  order  (w)  ;  and  in  all  cases  where  notice  of  the  order  is 
dispensed  with,  the  order  must  expressly  state  the  fact  (o) . 
The  proceedings  on  a  sale  under  the  order  are  the  same  as 
under  a  decree  in  an  action  (^;) . 


(/)  0.  XIX.  17. 

[g)  0.  XXI.  {I)  See  0.  XVI. 

(/()  O.  XX.  ;    and   see  R.    S.    C.  ('«)  See  Re  Boyd's  S.  E.,  (1873)  8 

1883,  O.  LXVI.  r.  7  (A),  (i),  {I),  [m).  I.  R.  Eq.  76. 

(i)  O.  XVII.,  and  see  Re  Wihon's  («)  0.  XXIII. 

Est.  BUI,  (1859)  1  L.  T.  25.  (o)  lb. 

(k)  O.  XV.,  following  ss.    16  and  {p)  As  to  which  vide  inf.  Ch.  XIX. 
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Chap.  XVIII.       JiiJl  money  received  on  any  sale  effected  under  the  authority 
— —   of  the  Act  may,  by  s.  34,  if  the  Court  shall  think  j&t,  be  paid 

Application  of  •/in  /       n  i    j. 

sale  money,  to  any  trustees  01  whom  it  shall  approve,  or  (so  lar  as  relates 
to  estates  in  England)  into  Court  ex  parte  the  applicant  in 
the  matter  of  the  Act ;  and,  in  either  case,  is  to  be  applied  in 
the  purchase  or  redemption  of  the  land-tax  ;  or  in  the  dis- 
charge or  redemption  of  any  incumbrance  affecting  the  here- 
ditaments in  respect  of  which  such  money  was  paid,  or 
affecting  any  other  hereditaments  subject  to  the  same  uses  or 
trusts  ;  or  in  the  purchase  of  other  hereditaments  to  be  settled 
in  the  same  manner  as  the  hereditaments,  in  respect  of  which 
the  money  was  paid;  or  in  the  payment  to  any  person 
becoming  absolutely  entitled.  And  now,  by  s.  32  of  the 
S.  L.  Act,  1882,  any  money  which  was  under  this  Act  on 
the  1st  of  January,  1883,  in  Court,  or  has  been,  or  is  after- 
wards paid  into  Court,  may,  in  addition  to  any  mode  of 
dealing  with  it  authorised  by  this  Act,  be  invested  or  applied 
as  capital  money  under  the  S.  L.  Act,  1882  {q),  and  the 
subsequent  S,  L.  Acts,  on  the  like  terms  as  to  costs  and  other 
things,  and  according  to  the  same  procedure  as  if  the  modes 
of  investment  and  application  authorised  by  the  S.  L,  Acts 
were  authorised  by  the  S.  E.  Act.  Until  the  money  can  be 
applied  to  any  of  the  authorised  purposes  it  is,  by  s.  36,  to  be 
invested  as  the  Court  shall  direct,  in  some  or  one  of  the 
investments  in  which  cash  under  the  control  of  the  Com-t  is 
for  the  time  being  authorised  to  be  invested,  and  the  interest 
and  dividends  of  such  investments  are  to  be  paid  to  the 
person  who  would  have  been  entitled  to  the  rents  and  profits 
of  the  lands  if  the  money  had  been  invested  in  the  purchase 
of  land  (/•).  Trustees,  to  whom  the  money  is  ordered  to  be 
paid,  may,  by  s.  35,  apply  it  as  directed  by  the  Act,  without 
the  necessity  of  any  application  to  the  Court  (.s).  And  if 
there  are  no  existing  trustees,  the  Court  Avill,  it  seems,  appoint 

(q)  See  S.  L.  Act,  1882,  s.  21.  but  'jii  ,  whether  this  applies  to  the 

(r)  An  investment  once  made  under  S.  E.  Act. 
the  S.  L.  Acts  cannot  be  changed 

without  the  consent  of  the  tenant  for  ^')  For   the    practice    and    orders 

life,  S.  L.  Act,  1882,  s.  22,  sub-s.  4  ;  under  this  s.,  see  Seton,  6th  ed.  1799. 
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uew  trustees  for  the  purposes  of  the  Act  (f) .     Leave  has  been  Chap.  XVIII. 

given  to  trustees  to  invest  the  proceeds  of  the  sale  of  land  

under  the  S.  E.  Act,  1877,  as  capital  money  under  the 
S.  L.  Act,  though  there  was  no  tenant  for  life  to  exercise  the 
option  given  by  s.  33  of  the  latter  Act  (u). 

When,  as  is  usually  the  case,  the  estate  of  a  tenant  for  life 
is  "without  impeachment  of  waste,  the  Coiu-t  should  consider 
what  will  be  the  effect  of  the  sale  and  reinvestment  upon 
the  relative  rights  of  tenant  for  life  and  remaindermen.  A 
sale  of  a  settled  estate  without  timber  or  minerals,  and  a 
subsequent  purchase  of  a  mineral  or  timber  estate,  may 
obviously  be  a  source  of  great  and  improper  benefit  to  the 
tenant  for  life. 

The  Act  extends,  by  s.  57,  to  all  matters  existing  on  the  The  Act 

retrospective. 

1st  of  November,  1877,  whether  proceedings  were  actually 
pending  or  not  {x)  ;  and  the  Coui-t  may,  by  s.  38,  exercise 
the  powers  conferred  upon  it  repeatedly  in  respect  of  the  same 
property,  notwithstanding  that  the  settlement  contains  similar 
powers  (//),  unless  the  exercise  of  them  is  expressly  negatived 
by  the  settlement  (z).  But,  by  s.  39,  its  power  to  authorise  a 
sale  is  limited  to  the  extent  to  which  such  power  might  have 
been  authorised  by  the  settlement.  The  Court  has,  under 
s.  41,  full  jimsdiction  as  to  costs,  which  may  be  charged  upon 
the  hereditaments  which  are  the  subject  of  the  application,  or 
upon  any  other  hereditaments  held  under  similar  limitations, 
and  may  be  ordered  to  be  raised  and  paid  by  sale  or  mortgage, 
or  out  of  rents  and  profits  {a) . 

Section  40  provided  that  a  sale,  purporting  to  be  in  pur-  Purchaser 
suance  of  the  Act,  should  not  be  invalidated,  after  completion,  indefeasible 
on  the  ground  that  the  Court  was  not  authorised  to  make  it ;  *^*^'^' 


{t)  Re  "  Sexton  Barns  "  S.  E.,  (1862)  (y)  See  Re  Tliompson's  S.  E.,  (1859) 

10  W.  R.  416.  John,  at  p.    423  ;    Greij   v.    Jenkins, 

(1859)  26  Beav.  351. 

(«)  Re   Tes.ym.an,  (1897)  77  L.  T.  ,.  ^^  ^^^^.^,^  ^    ^     ^^93    3  ^h. 

484 

"*•  430  ;   63  L.  J.  Ch.  109. 

{x)  See  9.  61.  {a)  Cf.  S.  L.  Act,  1882,  s.  47. 
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Chap.  XVIII.  but  that  it  should  have  no  effect  as  against  any  person  whose 

!^^li: consent   or   concurrence  was  necessary,  and  had  not  been 

obtained,  or  who  ought  to  have  been,  and  had  not  been, 
served,  unless  service  upon  him  had  been  dispensed  with. 
Subject  to  this  qualification  it  would  seem  that  a  purchaser, 
having  obtained  his  conveyance,  had  an  unimpeachable  title, 
notwithstanding  formal  irregularities,  or  an  excess  in  the 
exercise  of  the  jurisdiction  {h) ;  but  the  s.  did  not  preclude 
him  from  raising  the  objection  that  the  Court,  in  making  the 
order,  was  exceeding  its  statutory  powers  (c).  Now,  how- 
ever, under  s.  70  of  the  Conv.  Act,  1881,  an  order  of  the 
Court  under  any  statutory  or  other  jurisdiction  cannot,  as 
against  a  purchaser,  be  invalidated  on  the  ground  of  want  of 
jurisdiction,  or  of  want  of  any  concurrence,  consent,  notice,  or 
service,  whether  the  purchaser  has  notice  of  any  such  want  or 
not ;  and  it  is  especially  provided  that  the  s.  shall  apply  to  any 
sale  under  the  S.  E.  Act,  1877,  notwithstanding  the  exception 
in  s.  40,  or  under  any  of  the  Acts  repealed  by  the  Act  of 
1877,  notwithstanding  any  exception  in  them  ((/). 


Mode  of 
procedure 
in  cases  of 
disability. 


From  the  sketch  given  above  of  the  mode  of  procedure 
under  the  Act,  it  is  obvious  that,  even  in  a  simple  case,  it  was 
not  always  an  easy  matter  to  obtain  an  order  for  the  sale  of  a 
settled  estate  ;  but  the  difficulties  and  expense  are  greatly 
increased  where,  as  must  nearly  always  happen,  some  of  the 
parties  interested,  whose  concurrence  or  consent  is  necessary, 
are  under  disability.  S.  49  of  the  Act  makes  provision  for 
this  by  enacting  that,  in  the  case  of  infants,  lunatics,  and 
bankrupts  or  insolvents,  the  powers  conferred  by  the  Act, 
and  the  applications  under  it,  and  the  consents  to,  and  noti- 
fications respecting,  such  applications  may  be  executed,  made, 
or  given  by,  and  all  notices  under  the  Act  may  be  given  to, 
their  guardians,  committees,  trustees,  or  assignees,  as  the  case 
may  be  ;  but  that  in  the  case  of  an  infant,  or  lunatic  tenant 


(b)  Sec  Be  Thompson's  S.  E.,  (IS.iO) 
John.  418,  423;  Be  Woodcock's  Tr., 
(1868)  3  Ch.  at  p.  230. 

(c)  lb. 


(d)  See  Be  Bail-Dare's  Contract, 
(1882)  21  Ch.  D.  41  ;  51  L.  J.  Ch. 
671  ;  aud  further,  as  to  the  effect  of 
s.  70  of  the  Conv.  Act,  1881,  p.  1172. 
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in  tail,  no  such  application  is  to  be  made,  or  consent  or  noti-  ^^^^g^f" y^"""' 

fication  given  by  any  guardian  or  committee,  without  the  

special  direction  of  the  Court.  It  has  been  held,  contrary  to 
what  was  the  previous  established  practice  (e),  that  a  testa- 
mentary guardian  of  an  infant  is  not  a  guardian  within  the 
meaning  of  this  section  (/)  ;  nor  is  the  infant's  father, 
although  he  has  no  adverse  interest  {(/)  ;  so  that  in  every  such 
case  a  guardian  must  be  specially  appointed  by  the  Court. 

The  practice  under  s.  49  is  now  regulated  by  the  Orders  of  As  to  infants. 
1878,  made  under  the  Act,  and  is  as  follows : — The  application 
for  the  appointment  of  a  guardian  must  in  all  cases  be  made 
by  the   petitioner  by  summons  in  Chambers  (/?) .      If  the  Where  infant 

.    o-i  ..  1  ..  1  i^iii*     petitioner. 

mfant  is  the  petitioner,  the  petition  may  be  presented  by  nis 
next  friend ;  and  after  the  petition  has  been  presented  and 
answered,  and  a  guardian  appointed,  the  word  "  guardian  " 
will  be  substituted  for  the  words  "  next  friend,"  and  his  name 
for  that  of  the  next  friend  (if  they  are  not  the  same  person) ; 
and  the  guardian  will  thenceforth  carry  on  the  proceedings  (i). 
Where  the  infant  is  respondent,  the  petitioner  must  apply  Where 

•  1  .  .  n  1  •    -  i        £  respondent. 

after  presentmg  the  petition  lor  the  appomtment  oi  a 
guardian.  In  either  case,  whether  the  infant  is  petitioner  or 
respondent,  the  summons  must  be  served  on  the  infant's 
parent  or  testamentary  or  other  guardian  (if  any) ,  unless  the 
Court  dispenses  with  service  {k). 

The  special  directions  required  in  the  case  of  an  infant  Where  infant 

.  .,  ,       ,       ,  ,  ....  tenant-in-taQ. 

tenant-m-tail  may  be  obtained  by  the  petitioner  on  summons ; 
and  the  application  for  them  may  be  combined  with  the 
application  to  appoint  a  guardian  (/).  The  summons  for 
special  directions  must  be  served  on  the  guardian  ap- 
pointed or  proposed  to  be  appointed  (di)  ;  and  must  on  the 

{e)  Dan.  Ch.  Pr.  Uh  ed.  1811.  (1876)  2  Ch.  D.  29  ;  45  L.  J.  Ch.  250, 

(/)  2ie  Robert  James,  (1868)  5  Eq.  {h)  0.    V.       As  to  the    evidence 

334.  necessary  in  support  of  the  applica- 

{g)  Re  CaddicJc,  (1859)  7  W.  R.  334.  tion,  see  0.  X. 

This  rule  does  not  seem  to  have  been  (i)  O.  V. 

altered  -with  regard  to  this  Act  in  {k)  O.  VIII. 

spite  of  the  decision  of  the  Court  of  (/)  0.  VI. 

Appeal   in  Re  Marquis  of  Salisbnri/,  {tti)  0.  IX. 

D.       VOL.  II.  4  D 
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Chap.  XVIII,  hearing  be  supjiorted  by  evidence  that  it  is,  and  that  the 

Sect.  1.  .,,.  .  ,  ,  .  -IT 

guardian  beheves  it  to  be,  proper  and  consistent  with  a  due 

regard  for  the  interest  of  the  infant  that  the  special  direction 
shall  be  given  {n). 

Lunatics.  j^  fhe  case  of  a  lunatic,  the  committee  must,  before  he  can 

make  or  consent  to  any  application,  or  give  a  notification 
under  s.  26,  obtain  an  authority  from  the  Lords  Justices  to 
do  so.  Evidence  of  his  having  obtained  this  authority  must 
be  produced  by  him,  and  is  sufficient  evidence,  unless  the 
Court  shall  require  sometliing  fui'ther,  upon  which  tlie  Court 
may  direct  the  committee  to  act  in  conformity  with  such 
authority  (o).  But  where  the  lunatic  is  tenant-in-tail,  he 
must  also  get  special  directions  from  the  Chancery  Divi- 
sion {])),  which  are  to  be  obtained,  after  the  presentation  of 
the  petition,  by  the  petitioner  on  summons  in  Chambers  {q)  ; 
and  the  summons  must  be  served  on  the  committee  (r). 

Persons  of  The  Act  does  not  expressly  provide  for  the  case  of  a  person 

mind.  of  unsound  mind  not  so  found  by  inquisition ;  but  such  a 

case  falls  within  s.  26,  and  the  notice  to  be  given  in  such  a 

case  is  prescribed  in  Ord.  IV.  (s). 


Married 
women. 


A  married  woman,  whether  of  full  age  or  an  infant,  is,  by 
s.  52,  competent  to  make,  or  consent  to,  any  application  under 
the  Act ;  and  s.  50  provides  that  a  restraint  on  anticipation 
will  not  prevent  her  from  exercising  any  of  the  powers  given 
by  the  Act,  and  that  such  exercise  of  them  will  not  occasion 
any  forfeiture,  notwithstanding  any  provisions  in  the  settle- 
ment for  that  piu'pose  {f).  But  before  making  or  consenting 
to  any  application  she  must,  by  s.  50,  whether  the  heredita- 


(«)  O.  XII. 

(o)  O.  XI.,  adopting  the  practice 
establi.shed  by  lie  Woodcock,  (1S68) 
3  Ch.  229. 

[p)  S.  49. 

{q)   O.  VI. 

(r)  O.  IX. 


(.?)  See  svp.  p.  1122,  and  cases  cited 
in  n.  {m).  The  Court  itself  had  no 
jurisdiction  to  consent  on  behalf  of 
such  a  person  :  Re  C'longh,  (1873)  lo 
Eq.  284  ;  42  L.  J.  Ch.  293. 

(0  Cf.  S.  L.  Act,  1882,  8.  61, 
sub-8.  6. 
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ments  are  settled  upon  trust  for  her  separate  use  or  not  {u),  Chap.  XVIII. 

be  separately  examined   as  to  her  knowledge   of,  and  free  '■ — 

consent  to,  the  application  (x).  If,  however,  she  has  been  examkiation. 
married  since  1882,  or  if  the  settled  property  has  become 
hers  since  that  date,  the  M.  W.  P.  Act,  1882,  applies,  and 
her  separate  examination  is  unnecessary  (//) ,  but  the  Act 
does  not  render  her  separate  examination  unnecessary  in 
any  other  cases  (c).  But  a  married  woman  interested  in 
a  settled  estate  which  is  leased  or  sold  under  the  Act,  who 
has  been  served  wdth  notice  imder  s.  26,  and  submits  her 
rights  to  the  Court,  need  not  be  separatelj^  examined  (a) . 
The  Court  has,  too,  in  some  cases  of  great  inconvenience,  or 
where  her  interest  is  small  or  remote,  or  where  her  interest  is 
sufficiently  represented  by  trustees,  dispensed  with  the  separate 
examination  of  a  married  woman  {b).  The  examination  may 
be  taken  at  any  time  after  the  petition  is  presented  and 
answered  {c).  Where  the  married  woman  is  within  the  juris- 
diction, her  examination  may,  by  s.  51,  be  made  either  by 
the  Court,  or  by  a  solicitor  duly  appointed  by  the  Court  for 
that  purpose.  An  examination  by  the  Court  may  be  made 
either  in  open  Court,  or  in  chambers.  In  the  former  case  a 
note  of  it  is  made  by  the  Eegistrar  ;  in  the  latter,  a  minute 
of  it  will  be  indorsed  on  the  petition,  and  signed  by  the 

(u)  Hence  an  affidavit  of  no  settle-  of  the  S.  L.  Act,  1882:  Ee  Arabin, 

ment  is  unnecessary:    Re  Standisli's  (1885)  52  L.  T.  728. 
S.  E.,  (1876)  25  W.  R.  8.  {a)  Re  Stanleifs  S.   E.,   (1889)   59 

{x)  The  examination  is  necessary  L.  J.  Ch.  82. 
where   she   is    only   entitled    to    an  [b)  Re  Lor  dele  Table  if  s  S.  E.,  {1^0,2,) 

interest,    e.g.,    a    jointure,    in    the  11  W.   R.  936;    Re  Tibbett's  S.  E., 

settled  property :  Re  Turbute &  S.  E.,  (1869)   17  W.  R.   394;    Re  Thome' a 

(1863)  2  N.  R.  487;  and  even  if  she  S.    E.,    (1872)    20   W.    R.    587;    Re 

is  an  infant :  Re  Broadwocd's  S.  E.,  HaUidai/s  S.  E.,  (1871)  12  Eq.   199  ; 

(1872)  7  Ch.  323  ;  41  L.  J.  Ch.  349.  40  L.  J.  Ch.  687;  Re  Ward's  S.  E., 

{y)  Riddell  v.  Errington,  (1884)  26  (1895)  W.  N.  41. 
Ch.  D.  220  ;  Re  Bait's  S.   E.,  1897,  (e)  O.    XIII.       In    one  case    the 

2  Ch.  65  ;  66  L.  J.  Ch.  635.  Court  allowed  the  examination  to  be 

(2)  Re  Harris''  S.  E.,  (1884)  28  Ch.  taken  after  the  order  on  the  petition 

D.   171 ;    54  L.  J.    Ch.    208  ;     and  had  been  made,  and  ordeied  an  ap- 

on  an  application   for    the    invest-  plication  to  be  made  after  the  ex- 

ment  of  money  in  Court  under  the  amination  to  have  the  original  order 

S.  E.  Act,  her  separate  examination  post-dated:  Re  Turbutt'sS.  E.,  (1863) 

was  required,  notwithstanding  s.  32  8  L.  T.  657. 

4  d2 
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Chap.  XVIII.  Master.  If  it  is  desired  tliat  the  examination  shall  be  made 
— —  by  a  solicitor,  a  perpetual  commissioner  to  take  acknowledg- 
ments of  deeds  by  married  women  may  be  appointed  for  the 
pm^pose  by  the  judge  at  chambers,  without  summons  or  order, 
upon  the  request  of  the  petitioner,  and  a  certificate  of  his 
solicitor  that  the  person  nominated  for  appointment  is  not 
solicitor  for  the  petitioner  or  for  any  party  whose  concurrence 
or  consent  is  necessary  {d) .  "Where  the  married  woman  is 
out  of  the  jurisdiction,  her  examination  may,  by  s.  51,  be 
made  by  any  person  appointed  for  that  purpose  by  the  Court, 
whether  he  is  or  is  not  a  solicitor  of  the  Court  (e).  In  such 
cases — and  also  in  special  cases  where,  though  the  married 
woman  is  within  the  jurisdiction,  an  examination  by  a  solicitor, 
w^io  is  a  commissioner  to  take  acknowledgments,  would  cause 
unreasonable  expense,  delay,  or  inconvenience — the  petitioner 
may  apply  ex  parte  at  chambers  for  the  appointment  of  a 
solicitor,  if  she  is  wdthin  the  jurisdiction,  or,  if  she  is  outside 
it,  of  a  person,  whether  a  solicitor  or  not,  to  take  her 
examination  (/).  In  every  case  where  the  examination  is 
not  made  by  the  Court,  the  person  taking  it  must,  by  s.  51, 
certify  the  result  of  it  (g)  ;  and  there  must  also  be  an  affidavit 
of  an  independent  person  verifying  the  examination  and 
certificate  (h) . 

General  The  provisions  of  this  Act  and  the  repealed  Acts  were 

th^A^^^  largely  resorted  to,  and  proved  beneficial  in  many  cases 
where,  from  the  want  of  an  adequate  trust  or  power  in  the 
settlement,  the  opportunity  of  effecting  an  advantageous  sale 
would  otlierwise  have  been  perhaps  irretrievably  lost ;  but 
their  practical  utility  was  greatly  impaired  by  stringent 
requirements  as  to  notices,  consents,  &o.,  the  cumbrous 
machinery  provided  for  the  exercise  of  the  jurisdiction,  and 
the  necessity,  in  all  cases,  of  an  application  to  the  Court 
before  any  of  their  powers  could  be  exercised. 

{(f)  O.  XIV.  ;  for  form  of  ceitifi-  Boulogne  was  appointed, 
cate,   see  Form  No.    7   in  App.  to  (/)  0.  XIV. 

Orders.  {<;)  See  Forms  9  and  10,  App.  to 

(<■)  In  He  Johnson's  S.  E.,   (18C9)  Orders. 
W.    N.    87,    the   British    Consul    at  (A)  Form  11.  App.  to  Orders. 
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The  S.  L.  Acts,  by  giving  to  a  tenant  for  life  generally  Chap.  XVIII. 

wider  powers  of   dealing  with  settled   property  than  those : — 

which  could  he  exercised  under  the  S.  E.  Act,  and  by  dis-  powers  and 

pensing  with  the  necessity  of  applications  to  the  Court,  have  '^f  procedure 

now  rendered  it  unnecessary,  except  in  a  few  cases,  to  have  ^^  ^-  ^'    °*^' 

recourse  to  the  S.  E.  Act.     In  cases  within  s.  41  of   the  Cases  where 

Conv.  Act,   1881,  which  are  not  within   S.  L.  Act,  1882,  necessary. 

s.  59,  resort  may  still  be  had  to  the  S.  E.  Act.     Further, 

in    the    case    of    settlements    by   way    of    trust    for    sale. 

s.   77  is  still   of   value   for   certain   leases  (/).      Again,  the 

power  of   the  Coui't  to  allow  grants  of   the   settled  estate  Grants  at  fee- 

at  fee-farm  rents  is,  under  s.  10  of  the  S.  L.  Act,   1882, 

confined  to  cases  where  such  grants  are  customary  in  the 

district,  or  where  it  is  difficult  to  make  grants  on  any  other 

terms,  while  under  s.  18  of  the  S,  E.  Act  the  discretion  of 

the  Court  is  unfettered.     So,  too,  with  regard  to  the  laying  Laying  out 

out  and  dedication  of  streets,  the  discretion  of  the  Court  is 

less  fettered  under  s.  20  of  the  S.  E.  Act  than  under  s.  16  of 

the  S.  L,  Act.      If  more  than  one   person   constitutes   the  Tenant  for  life 

tenant  for  life  under  the  S.  L.  Acts  {/c),  and  one  of  such  person. 

persons  refuses  to  join  in  exercising  the  powers  of  a  tenant 

for  life,  or  his  concurrence  is  difficult  to  obtain  (/),  it  may  be 

necessary  to  resort  to  the  means  provided  by  ss.  26  to  29  of 

the  S,  E.  Act.     So,  too,  in  the  case  of  a  married   woman 

whose  interest  is,  neither  by  the  settlement  nor  by  statute, 

her  separate  property,  it  might  be  necessary  to  resort  to  ss.  50 

and  51  of  the  S.  E.  Act,  in  order  to  obviate  the  refusal  or 

inability  of  her  husband  to  concur  under  s.  61  (3)  of  the 

S.  L.  Act,  1882.     And  since  the  powers  of  a  tenant  for  life  Assignee,  or 

under  the  S.  L.  Acts  are,  by  s.  50  of  the  Act  of  1882,  not  in  bankruptcy, 

any  way  assignable,  it  follows  that,  if  the  assignee,  or  trustee  o^  tenant  for 

in  bankruptcy,  of  a  tenant  for  life  desires  to    exercise  the 

statutory  powers  of  the  latter,  he  must  seek  the  aid  of  the 

Com-t  under  ss.  23  and  49  of  the  S.  E.  Act,  though  it  is 

doubtful  whether  the  Court  could  help  him. 

(i)  Ee  Laing,  (1860)  1  Eq.  416  ;  35  necessary  to  the  exercise  of  powers 

L.  J.  Ch.  282.  conferred  by  the  settlement,  though 

(^•)  S.  2,  eub-s.  6.  this    does    not    always    apply  :     lie 

(?)  See   S.   L.  Act,  1884,  s.  6,  as  Osborne  and  Brights,  Ld.,  rj02,  1  Ch. 

to   the    consent  of    only   one   being  335  ;  71  L.  J.  Ch.  285. 
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Chap.  XVIII. 
Sect.  2. 

Trustee  Act, 
1893,  s.  44. 


(2.)   The  Tt'ustee  Act,  1893,  s.  44. 

By  s.  44  of  the  T.  Act,  1893  (as  amended  by  the  Act 
of  1894),  it  is  enacted  that  "where  a  trustee  or  other 
person  is  for  the  time  being  authorised  to  dispose  of  land 
by  way  of  sale,  exchange,  partition,  or  enfranchisement, 
the  High  Court  may  sanction  his  so  disposing  of  the  land 
with  an  exception  or  reservation  of  any  minerals,  and 
with  or  without  rights  and  powers  of  or  incidental  to  the 
working,  getting,  or  carrying  away  of  the  minerals,  or  so 
disposing  of  the  minerals,  with  or  without  the  said  rights  and 
powers,  separately  from  the  residue  of  the  land."  The  s. 
also  further  provides  that  any  such  trustee  or  other  person, 
with  the  said  sanction  previously  obtained,  may,  unless 
forbidden  by  the  instrument  creating  the  trust  or  du-ection, 
from  time  to  time  without  any  further  application  to  the 
Court,  so  dispose  of  any  such  land  or  minerals,  and  that 
nothing  in  the  section  shall  derogate  from  any  power  which  a 
trustee  may  have  under  the  S.  L.  Acts  or  otherwise. 


Confirmation 
of  Sales  Act, 
1862. 


This  s.  was  passed  to  replace  the  provisions  of  the  Con- 
firmation of  Sales  Act,  1862,  which  was  itself  rendered 
necessary  by  the  decision  in  Buckle i/  v.  Howell  {n),  which 
threw  considerable  doubt  on  the  validity  of  sales  by  trustees, 
under  the  common  power,  of  the  sui'face  apart  from  the 
minerals. 


Cases  and  With   regard  to   the   construction  of  the  s.,   the   words 

mode  of  pro-  ,       ,        .       .  „   .      .      , 

ce  lure  under  "  other  person  "  at  the  beginning  of  it  include  a  mortgagee, 
as  the  same  words  in  the  replaced  Act  were  held  to  have 
that  meaning  (o).  It  was  also  decided  under  the  old  Act 
that,  on  a  petition  by  a  mortgagee  under  it,  service  was 
unnecessary  on  subsequent  incumbrancers  and  on  the  mort- 
gagor {])),  but  at  the  present  time  it  certainly  seems  necessary 


(«)  (1861)  29  Beav.  546  ;  30  L.  J. 
Ch.  625. 

(o)  Ite  Beaumont,  (1871)  12  Eq.  86  ; 
40  L.  J.  Ch.  400  ;  Re  Wilkinson, 
(1872)    13  Eq.    634;   41    L.  J.   Ch. 


392.     On  the  practice  imder  this  e., 
and  for  forms  of  orders,  see  Seton, 
6th  ed.  1748. 
{p)  lb. 
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on   the   mortgagor  ((/).     All   parties    who    are    beneficially  ^^^^J^'f^''^^''"" 

interested  should  be  served  with  notice  of  any  application  

under  the  s.  (r),  though  entitled  in  remainder  only  (s)  :  but 
where  the  power  of  sale  is  exerciseable  with  the  consent  of 
the  tenant  for  life,  the  petition  need  not  be  served  on  the 
persons  entitled  in  remainder  {t)  ;  and  an  order  will  be  made  in 
general  terms,  without  reference  to  any  particular  sale  {u).  In 
one  cise  service  on  a  beneficiary  in  remainder  out  of  the 
jurisdiction,  known  to  object  to  a  sale,  was  dispensed  with  {v). 
The  necessity  of  applying  to  the  Court  is  now,  in  the  case  of 
strict  settlements,  rendered  unnecessary,  as  the  tenant  for 
life  can  carry  out  the  transaction  under  s.  17  of  the  S.  L,  Act, 
1882 ;  however,  in  the  case  of  settlements  by  way  of  trust  for 
sale,  leave  must  be  obtained  from  the  Court  under  S.  L.  Act, 
1884,  s.  7,  to  exercise  the  statutory  powers,  unless,  as  has 
become  usual,  these  powers  are  expressly  conferred  on  the 
trustee  for  sale. 

(3.)   T/ie  Partition  Acts,  1868  and  1876  {w).  Section  3. 


By  s.  3  of  the  Partition  Act,  1868,  "  in  a  suit  for  partition  Partition  Act, 

1868 

where,  if  the  Act  had  not  been  passed,  a  decree  for  partition 
might  have  been  made ;  then,  if  it  appears  to  the  Court  that 
by  reason  of  the  nature  of  the  property  to  which  the  suit 
relates,  or  of  the  number  of  the  parties  interested,  or  pre- 
sumptively interested,  therein,  or  of  the  absence  or  disability 
of  some  of  those  parties,  or  of  any  other  circumstance,  a  sale 
of  the  property  and  a  distribution  of  the  proceeds  would  be 
more  beneficial  for  the  parties  interested  than  a  division  of 
the  property  between  or  among  them,  the  Court  may,  if  it 
thinks  fit,  on  the  request  of  any  of  the  parties  interested, 
and  notwithstanding  the  dissent  or  disability  of  any  others 

{q)  Me  Hirst,  (1890)  45  Ch.  D.  263.  W.  N.  p.  163. 

(r)  lie  Broun,  (1862)  11  W.  R.  19  ;  („)  ^g  Willtvay,  (1863)  1  N.  R.  469; 

32  L.  J.  Ch.  275  ;  Re  Palmer,  (1872)  32  L.  J.  Cli.  226  ;  Re  Wynn,  (1873) 

13Eq.  408;  41  L.  J.  Ch.  11.  is  Eq.  237;    43  L.  J.   Ch.  95;    Re 

(«)  Re    Hardstaff,    (1899)   W.    N.  Skinner,  (1896)  W.  N.  p.  68.     ■ 
p.  256. 

/.\    D    -n          ,io-AN  lA-ci      CO!     on  (t'J  Re  Skinner,  sup. 

{t)  ReFryse,  (18/0)  10  Eq.  531  ;  39  ^  ^                       '     ^ 

L.  J.  Ch.  760  ;  Re  Nacjle,    (1877)  6  {w)  For  the  text  and  notes  on  the 

Ch.  D.  104  ;    Re   Wadswortli,   (1890)       Acts,  see  Chitty's  Statutes. 
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Chap.  XVIII.  of  them,  direct  a  sale  of  the  property  accordingly,  and  give 

'—^ —  all  necessary  or  proper  consequential  directions  (.r)  ;  "  and,  by 

s.  4,  "  if  the  party  or  parties  interested,  individually  or  col- 
lectively, to  the  extent  of  one  moiety  or  upwards  in  the  pro- 
perty to  which  the  suit  relates,  request  the  Court  to  direct  a 
sale  of  the  property  and  a  distribution  of  the  proceeds, 
instead  of  a  division  of  the  property  between  or  among 
them,  the  Court  slud/,  unless  it  sees  good  reason  to  the 
contrary,  direct  a  sale  of  the  property  accordingly  {i/) ; "  and, 
by  s.  5,  "  if  (Oil/  party  interested  in  the  property  to  which  the 
suit  relates,  requests  the  Court  to  direct  a  sale  of  the  property, 
and  a  distribution  of  the  proceeds,  instead  of  a  division  of  the 
property  between  or  among  the  parties  interested,  the  Court 
mai/,  if  it  thinks  fit,  unless  the  other  parties  interested  in  the 
property,  or  some  of  them,  undertake  to  purchase  the  share 
of  the  party  requesting  a  sale,  direct  a  sale  of  the  property, 
and  give  all  necessary  or  proper  cousequential  directions  ;  and 
in  case  of  such  undertaking  being  given,  the  Court  may 
order  a  valuation  of  the  share  of  the  party  requesting  a  sale 
in  such  manner  as  the  Court  thinks  fit." 

Difficulty  of         These  three  ss.,  and  especially  the  5th,  have  been  the  subject 

construing  i.T-iTro  c         ••  i     i    i^i     •      i. 

the 88.  of  much  judicial  dirterence  oi  opinion;   but  their  true  con- 

struction and  effect  may,  it  is  conceived,  be  stated  as  follows. 


Construction 
of  them  as  a 
whole. 


The  three  ss.  are  to  be  read  together,  although  they  are  in- 
dependent of  one  another,  and  though  neither  the  4th  nor 
5th  is  to  be  construed  as  a  proviso  to  or  as  restricting  the 
operation  of  the  3rd  (s) .  And  it  is  therefore  important  that 
a  plaintiff  should  mention  in  his  Statement  of  Claim  under 
which  s.  he  is  applying,  and,  if  he  is  applying  under  the 
3rd  s.,  he  should  state  that  a  sale  will  be  more  beneficial  (a). 


{x)  This  8,  is  retrospective,  and 
applies  to  a  suit  instituted  before  the 
Act ;  see  Lys  v.  L.,  (1868)  7  Eq.  126  ; 
but  the  Court  cannot  under  this  s. 
direct  a  sale  in  a  suit,  where  a  decree 
for  partition,  though  not  acted  on, 
was  made  before  the  passing  of  the 
Act :  Fri/or  v.  P.,  (1876)  10  Ch.  469; 
44  L   J.  Ch.  0,35. 


(y)  This  8.  is  imperative  ;  see 
Fembcrton  v.  Barnes,  (1871)  6  Ch.  685  ; 
40  L.  J.  Ch.  675;  inf.  p.  1137. 

{z)  Brinkwater  v.  RiUcliffc,  (1875) 
20  Eq.  528  ;  44  L.  J.  Ch.  605  ;  Pitt 
V.  Joucx,  (1880)  5  Ap.  Ca.  651,  659; 
49  L.  J.  Ch.  795. 

{a)  Evans  v.  £.,  (1883)  52  L.  J. 
Ch.  304;  48  L.  T.  567. 
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Considering  the  ss.  in  detail,  the  3rd  s.  confers  upon  the  Chap.  XVIIL. 

^  o6Ct.  o. 

Court   power,  at   the    request   of   any   party   interested  m  

^  '  /^  ,  ,      .  Construction 

however  small  a  degree  [b) ,  to  order  a  sale  m  any  case  where  of  them  in 
prior  to  the  Act  a  decree  for  partition  might  have  been  made, 
if,  in  its  unfettered  discretion  (c),  it  is  of  opinion  that  a  sale 
would  be  more  beneficial  than  a  partition  {d).  What,  there- 
fore, a  party  claiming  a  sale  under  this  s.  has  to  do,  is  to 
satisfy  the  Court  that  a  sale  is  more  beneficial  (e)  for  the 
parties  interested  generally,  and  not  for  all  or  for  any  one 
particularly  (/)  ;  and  the  test  of  advantage  is  a  pecuniary 
one,  to  which  questions  of  sentiment  do  not  apply  (g) .  The 
fact  that  the  will  under  which  the  property  is  held  directs 
that  no  sale  shall  take  place  until  the  youngest  tenant  in 
common  attains  twenty-one,  has  been  held  in  Ireland  not  to 
prevent  the  Court  from  exercising  its  powers  under  this  s.,  if 
it  thinks  fit,  during  the  minority  of  some  of  the  owners  (//). 
The  Court  has  full  power  to  make  an  order  for  partition 
instead  of  sale,  if  it  thinks  fit  (/),  and  may  even  do  so  in 
opposition  to  the  Master's  certificate  (A-). 

The  4th  s.  throws  on  the  parties  resisting  a  sale  which  is  S.  4. 
claimed  by  persons  interested  to  the  extent  of  a  moiety  or 
upwards,  the  onus  of  proving  that  a  partition  is  more  advan- 
tageous than  a  sale  ;  and  unless  this  onus  is  discharged,  the 
Court  has  no  discretion  to  refuse  a  sale  (/).     Mortgagees  are 

{b)  See  Mason  v.  Keat/s,  (1898)  78  (/)  Flemiiiffr.  Crouch, {l88i)'W.l<!. 

L.  T.  33,  for  small  degree  of  interest  111. 

of  defendant.  (g)  Drinkwater  v.  Ratcliffe,  sup. 

{c)  The  Court  of  Appeal  will  not  (A)   Thompson  v.  Richardson,  (1872) 

as  a  rule  interfere  with  the  judge's  6  I.  R.  Eq.  596  ;  but  see  Swaine  v. 

discretion  as  to  this  :  Dyerv.  Patjnter,  i)e«Jy,  (1880)  14Ch.  D.  326  ;  49L.  J. 

(1885)  33  W.  R.  806  ;  54  L.  J.   Ch.  Ch.  734. 

1133.  (i)  Bicks  V.  Batten,  (1870)  W.  N. 

[d)  For  the  settled  form  of  order  173 ;    Williams   v.   Games,   (1875)   10 

under  this  s.  see  Re  Hardiman,  (1880)  Ch.  204  ;  Dyer  v.  Taynter,  sup. 

16  Ch.   D.  360 ;  50  L.  J.  Ch.  272  ;  {k)  Allen  v.  A.,  sup. 

Waite  V.  Bingley,  (1882)  21   Ch.   D.  {})  Lys  v.  L.,   (1868)  7  Eq.   126  ; 

at  p.  683  ;  51  L.  J.  Ch.  651.  Pembertonv.  Barnes,  (1871)  6  Ch.  685; 

{e)  Drinkwater   v.   Ratcliffe,    sup.;  40  Tu.  J.  Ch.  675;  ci.Saxton  v.  Bartley, 

Allen  V.  A.,  (1873)  21  W.   R.   842  ;  (1879j  27  W.  R.  615  ;  48  L.  J.  Ch. 

42  L.  J.  Ch.  839  ;  Dyer  v.  Paynter,  519,  where  the  Court  refused  an  order 


sup. 


for  sale.     The  mere  fact  of  the  re- 
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Chap.  XVIII.  "  parties  interested  "  within  this  s..  and  are  to  be  reckoned 

Sect.  3.  .   -^  .  .  '         .         . 

in   calculating  the  proportion   of   parties   interested   on   au 

application  for  sale  (;;?) .  And  on  the  same  principle  a  tenant 
in  common  who  has  mortgaged  his  share  cannot  claim  a 
partition  or  sale  without  the  consent  of  his  mortgagee,  or 
without  offering  to  redeem  the  mortgage  (n).  The  owner  of 
the  equity  of  redemption  of  an  undivided  share  cannot  com- 
bine in  the  same  action  a  claim  against  his  own  mortgagee 
to  redeem  him  with  a  claim  for  partition  against  another 
defendant ;  and  mortgagees  of  the  entirety  are  not  proper 
defendants  to  such  an  action  (o).  The  fact  that  one  of  the 
persons  entitled  to  less  than  a  moiety  is  a  lunatic  does  not  bar 
the  rights  of  the  owners  of  the  greater  portion  under  this  s.  (p). 
The  Court  has,  however,  no  jurisdiction  under  it  to  direct  a 
sale  where  there  is  subsisting  a  valid  trust  for  sale  (q), 
although  a  mere  discretionary  power  in  trustees  has  not  the 
effect  of  excluding  the  statutory  power  of  the  Court  (r) . 

S.  6.  On  the  5th  s.  a  question  has  been  raised  whether  the  election 

of  the  other  parties  interested  in  the  property  to  purchase  the 
share  of  the  party  requesting  a  sale  deprives  the  Court  of  its 
power  to  order  a  sale  under  the  3rd  s.  It  is  now  settled  that 
the  5th  s.  is  not  a  proviso  to  the  3rd  ;  and  that  where  the  latter 
applies,  the  former  has  no  operation.  Thus,  where  parties 
entitled  to  three-sixteenths  of  house  property  in  a  town  asked 

sisting  party  being  in  possession  is  Conv.  Act,  1881,  alter  the  rule :   il>. 

not  a  "contrarj^  reason:"    Wil/dnson  ^^  ^^.^,^^^.^.  ^j  i894,   3  Ch. 

V.  Joberns,  (1873)  16  Eq.  14  ;  42  L.  J.  ^^\     ^3  ^   j   ^h.  873. 

Ch.  663  ;  Boughton  v.  Gibson,  (1877) 

25  W.  R.  268;  46  L.  J.  Ch.  366;  (^)  ^'  ^"'^"''   (^^^^)   ^"  ^^-   ^■ 

.'it  „   .  ,  241  ;   50  L.  J.  Ch.  334. 

nor  18  a  possible  loss  01  income  to 

an  infant  defendant  entitled  to  one  (?)  -^W«  "^-  Peacock,  (1882)  22  Ch. 

moiety  :  Mowe  v.  Gray,  (1876)  5  Ch.  ^-  284  ;  52  L.  J.  Ch.  1  ;  and  see  Casa 

D.  263  ;  46  L.  J.  Ch.  279  ;  Re  Whit-  ^-  ^"ood,  (1874)  30  L.  T.  670.     Nor 

weWs  Ed.,  (1887)  19  L.  R.  Ir.  45  ;  "«^^ero  there  are  overriding  trusts  to 

and  see  generally,   I'ortcr  v.   Lopes,  ^e  administered  can  the  Court  decree 

(1877)  7  Ch.  D.  3oH.  partition  or  sale:   Taylor  v.  Grange, 

(;«)  Davenport  v.   King,   (1883)  31  (1880)   15  Ch.  D.  165;  49  L.  J.  Ch. 

W.  R.  911.  794. 

(m)  Gibbs  V.  Haydon,  (1882)  30  W.  (?•)  lioyd  v.  Alkn,  (1883)  24  Ch.  D. 

R.   726  ;   nor  does  8.  25   (2)   cf    tl.e  622 ;  63  L.  J.  Ch.  701. 
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for  a  sale,  whioli  was  resisted  by  the  owners  of  the  other  Chap.  XVIII. 

'  ^  .      .  Sect.  3. 

thirteen-sixteenths,  who  offered  to  take  the  plaintiffs'  shares  

at  a  valuation,  the  Court,  being  satisfied  that  a  sale  would  be 
more  beneficial,  held  that  the  case  fell  under  s,  3,  and  ordered 
a  sale  of  the  whole  (s).  Consequently,  too,  a  plaintiff  who 
desires  a  sale  instead  of  a  partition,  must  expressly  state  in 
his  pleadings  that  a  sale  will  be  more  beneficial,  so  as  to  give 
notice  to  the  opposite  party  that  this  is  the  relief  he  is  claiming 
under  s.  3  {t).  The  mere  statement  of  facts  which  tend 
primd  facie  to  show  that  a  sale  will  be  more  convenient,  but 
which  do  not  exclude  the  operation  of  s.  5,  will  not  debar 
the  defendant  from  insisting,  under  the  latter  s.,  on  a  parti- 
tion, on  his  offer  to  buy  up  the  plaintiff's  interest  («) .  And 
even  where  the  Court  is  not  satisfied  that  a  sale  will  be 
beneficial,  it  will  not  compel  the  plaintiffs  who  have  claimed 
a  sale  of  the  whole  to  sell  their  interest  at  a  valuation  to  the 
defendants,  but  will  order  a  partition  if  the  plaintiffs  are 
unwilling  to  sell  their  shares  {x).  Upon  an  application  for  a 
sale  of  property  held  by  tenants  in  common,  made  by  the 
owner  of  less  than  a  moiety,  under  s.  5  of  the  Act,  the  Court 
has  a  discretion ;  and  is  not  bound  to  order  a  sale,  even  if 
none  of  the  other  persons  interested  will  undertake  to  pur- 
chase the  applicant's  share  ;  the  onus  being  on  him  to  show 
some  good  reason  why  an  order  for  sale  should  be  made  {y). 

On  any  sale  under  the  Act  the  Court  may,  by  s.  6,  authorise  Power  of  the 
any  of  the  parties  interested  to  bid  at  the  sale  (s)  on  such  rJ!^Ms\lie 
terms  as  to  non-payment  of  deposit,  or  as  to  setting  off  or  "^l^- 
accounting  for  the  purchase-money  or  any  part  thereof,  instead 
of  paying  the  same,  or  as  to  any  other  matters,  as  it  shall 

{s)  Fdt  V.  Jones,  (1880)  5  Ap.  Ca.  Ca.  651  ;  49  L.  J.  Ch.  79.5. 

651  ;   49   L.    J.    Ch.    795,    affirming  (y)  Richardson   v.  Feary,  (1888)  39 

-S'.  C.  sub  mm.  Gilbert  v.  Smith,  (1879)  Ch.  45  ;   57  L.  J.  Ch.  1049. 

11  Ch.  D.  78  ;  48  L.  J.  Ch.  352.  {z)  Leave  to  bid  will  not  be  given 

,A    r.  T^  /iDoo\  COT     T        to  the  persons  having  the  conduct  of 

{t)  Evans  v.  Evans,  (1883)  52  L.  J.  ^  ° 

Ch    S04  •  48  T     T    'ifi7  ^        '    ^'^'''"*^^  '^-  Cathcart,  (1879) 

27  W.  R.  645,  not  following  Pig««tw^- 

(")  ^-  ^-  ton  y.  Balhiac,  (1870)  18  W.  R.  684  ; 

{x)  WilVuims  V.  Games,  (1875)  10  but  in  the  latter  case  none  of  the 
Ch.  204  ;  Pitt  v.  Jones,  (1880)  5  Ap.       parties  objected. 
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Chap.  XVIIT. 
Seot.  3. 

Incorporation 
of  8.  30  of 
Trustee  Act, 
1850,  now 
embodied  in 
8.  31  of 
Trustee  Act, 
1893; 


think  fit  (a).     The  provisions  of  the  30th  s.  of  the  T.  Act, 
1850,  now  replaced  by  s.  31  of  the  T.  Act,  1893,  are,  by 
s.  7  of  the  Act,  made  applicable  to  all  cases  where  a  sale 
is   directed  (h),  and   the   powers    of    the    Court    thereunder 
are   extended  to  the  interests  of  iiersons  who,  having  been 
advertised  for  under  the  3rd  s.  of  the  Act  of  1876,  have  not 
come  in  and  established  their  claims,  as  if  they  had  been 
parties  to  the  action.     Thus,  a  decree  for  sale  in  a  partition 
action  may  be  made  to  bind  the  legal  interests  not  only  of 
non-existent  persons  {c),  but  also  of  persons  who,  although 
they  may  be  in  being,  cannot  be  ascertained,  e.g.,  the  right 
heirs  of  a  living  person  {(I)  ;  and  also  of  the  persons  mentioned 
in  the  3rd  s.  of  the  Act  of  1876.     Nor  did  the  express  inclu- 
sion of  8.  30  of  the  Trustee  Act,  1850,  exclude  the  powers  of 
the  Trustee  Extension  Act,  1852  (c)  ;  and,  therefore,  where 
an  order  for  sale  had  been  made  in  a  partition  action,  but 
one  of  the  necessary  parties  to  the  conveyance  was  out  of 
the  jurisdiction,  the  Court,  on  a  petition  under  the  Trustee 
Act  and  the  Trustee  Extension  Act,  made  an  order  declaring 
that  the  persons  entitled  were  to  be  deemed  seised  upon  a 
trust  within  the  meaning  of  the  former  Act,  and  appointed 
a  person  to  convey  for  them  (./').     These  parts  of  the  Trustee 
Act,  1850,  and  the  Trustee  Extension  Act,  1852,  have  been 
repealed   by   the    T.    Act,   1893;    but,   generally   speaking, 
whatever  could  be  done  in  the  above  respects  under  the  former 
Acts  can  now  be  done  under  the  latter  (g). 


of  Hs.  23—25        The  provisions   of  ss.  23   to   25  of  the   Settled   Estates 
ofS.  E.  Act,    ^^-     2g5g    ^j.Q  ^igQ    |3y  g^  8,  incorporated  in  the  Act  (//), 

1856.  5  7./ 

the   effect   of   which   is,  in   the   case  of   all   persons   under 


(a)  Wilkinson  v.  Joberns,  (1873)  16 
Eq.  14  ;  42  L.  J.  Ch.  663  ;  Gilbert  v. 
Smith,  (1879)  11  Ch.  D.  78  ;  48  L.  J. 
Ch.  352  ;  Re  Dracup,  1894,  1  Ch.  59  ; 
63  L.  J.  Ch.  238. 

(/v)  For  form  of  judgment  in  case 
of  infant  undivided  owner,  see  Lavis 
V.  Ingram,  1897,  1  Ch.  477;  G6  L.  J. 
Ch.  386. 


(c)  Lees  v.  Coulfon,  (1875)  20  Eq. 
20  ;  44  L.  J.  Ch.  656. 

{d'j  Basnett  v.  Moxon,  (1875)  ib. 
182  ;  44  L.  J.  Ch.  557. 

{e)  Beckett  v.  Sutton,  (1882)  19  Ch. 
D.  G4G;  51  L.  J.  Ch.  432. 

(/)  Ib. 

{(l)  See  ss.  31,  33,  &c. 

(A)  It   must  be  remembered   that 
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disability,  to  reconvert  the  proceeds  of  sale  into  realty  (0  ;  ^^^''g'g^f  ^g"^" 

and  this  applies  to  all  sales  under  the  Partition  Acts,  whether  

or  not  the  estate  sold  was  settled  {k).  But  it  would  seem  to 
be  otherwise  in  the  case  of  persons  sui  Juris  (/)  ;  so  that  if  a 
person  sui  Juris  dies  entitled  to  the  proceeds  of  a  sale  made 
under  the  Acts,  the  money,  not  having  been  re-invested  in 
land,  wiU  as  between  his  real  and  personal  representatives 
belong  to  the  latter  (m)  . 

In  all  cases  where  a  sale,  mortgage,  partition  or  exchange  Power  of  the 
is  ordered,  the  Court  has  power,  in  addition  to  its  other  r.  s.  C. 
powers,  with  a  view  to  avoiding  expense  or  delay,  or  for 
other  good  reason,  to  authorise  the  same  to  be  carried  out, 
either  in  the  ordinary  way  by  laying  proposals  before  the 
judge  in  chambers  for  his  sanction,  or  by  proceedings  alto- 
gether out  of  Court;  any  moneys  produced  thereby  being 
paid  into  Court  or  to  trustees,  or  otherwise  dealt  with  as  the 
judge  in  chambers  may  order  (n).  The  proceedings  altogether 
out  of  Court  are  not  to  be  authorised  until  the  judge  is 
satisfied,  by  such  evidence  as  he  shall  deem  sufficient,  that  all 
persons  interested  in  the  estate  to  be  sold,  mortgaged,  parti- 
tioned or  exchanged  are  before  the  Court ;  or  are  bound  by 
the  order  for  sale,  mortgage,  partition  or  exchange;  and 
every  order  authorising  such  proceedings  altogether  out  of 
Court  must  be  prefaced  by  a  declaration  that  the  judge  is  so 

these  ss.,   and  especiaUy  the  25th,  (1877)  25  W.  R.  843;  46  L.  J.  Ch. 

are  not   so    comprehensive    as    the  788. 

corresponding  ss.  34— 36  of  the  S.  E.  {k)  Ite  Barker,   (1881)    17    Ch.    D. 

Act,  1877,  -which  do  not  apply  ;  see  241  ;  50  L.  J.  Ch.  334. 

sup.  p.  1126.  (l)  Steed  v.   Preeee,   (1874)   18  Eq. 

'(»)  Foster  v.  F.,   (1875)  1   Ch.  D.  192;  43  L.  J.  Ch.   687;   Arnold  v. 

588;   45  L.  J.  Ch.  301;    Se  Norton,  Dixon,  (1874)   19  Eq.    113;  and  see 

1900,   1  Ch.   101;  69   L.   J.  Ch.   31,  St/ett  \.  Mekin,{lS8i)  25  Ch.  J).  755  ; 

the  case  of  an  infant  -who  has  joined  53  L.  J.  Ch.  241. 

in  requesting  a  sale  in  lieu  of  par-  {m)  Mordaunt  v.  Benwell,  (1881)  19 

tition;  MUdmmj  v.   Quiche,   (1877)  6  Ch.  D.  302;   51  L.  J.  Ch.  247;  Re 

Ch.  D.  553 ;    46  L.  J.   Ch.   667 ;  a  Fichard,  (1885)  53  L.  T.  293. 

curator  ad  bona  of  a  lunatic's  estate,  («)  R.  S.  C.  O.  LI.  r.  la  ;  Cumber- 

appointed  by  a  foreign  Court  to  get  land,  ^-c.  Bdg.  Co.  v.  Mary  port,  ^e.  Co., 

in  and  administer,  cannot  obtain  a  1892,  1  Ch.   92  ;  61  L.  J.  Ch.  227, 

transfer  of  proceeds  of  sale  in  a  par-  335  ;    iriUif  v.  W.,  (1889)  38  W.  R. 

tition   action:    Grimwood  y.  Bartels,  7;  61  L.  T.  610. 
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Chap.  XVIII.  satisfied,  and  a  statement  of  the  evidence  upon  which  such 

— —  declaration  is  made  (ii).     In  a  sale  out  of  Court  three  things 

are  now  commonly  required — that  the  reserved  bid  should 
be  fixed  by  the  Master ;  that  the  auctioneer's  remuneration 
should  be  similarly  fixed ;  and  that  the  purchase-money 
should  be  paid  directly  into  Court  (o). 

Absence  of  In  an  Ordinary  partition  action  it  was  essential  that  all 

in™rest,ed!  ^^^  persons  legally  interested  should  be  parties  before  an  order 
could  be  obtained.  But  the  9th  s.  of  the  Partition  Act, 
1868,  provided  that  an  action  might  be  maintained  against 
one  or  more  of  the  parties  interested  without  service  upon 
the  others,  and  that  at  the  hearing  the  Court  might  direct 
such  inquiries  as  it  should  think  necessary  or  proper,  with 
a  view  to  an  order  for  partition  or  sale  being  made  on 
further  consideration  {j))  ;  but  that  all  persons  who  would 
before  the  Act  have  been  necessary  parties  must  be  served 
with  notice  of  the  order  on  the  hearing,  and  would  thereafter 
be  bound  by  all  subsequent  proceedings,  as  if  they  had  been 
originally  parties  (q).  Under  this  enactment  it  was  impossible 
to  proceed  until  notice  of  the  order  had  been  served  on  all 
persons  interested  who  were  not  parties  (/•). 

Service  of  But  now,  by  s.  3  of  the  Act  of  1876  the  service  of  notice 

di°spens™d^  ^^  may  by  leave  of  the  Com-t  be  dispensed  with  in  cases  where 


with. 


(w)  See  last  note.  D.  451  ;  47  L.  J.  Ch.  608,  where  the 

(o)  Fitt  V.   JFJiite,  (1887)  57  L.  T.  plaintiffs   wore   trustees  for  sale  of 

650  ;    Me  Stedman,   (1888)  58   L.  T.  two-thirds  of  the  property,  and  de- 

709_  fendants  were  trustees  for  sale  of  the 

(;;)  It  was  formerly  held  that  after  remaining  one-third  subject  to  the 

directing  inquiries  the  Court  would  life  interest  of  a  co-defendant,  it  was 

not  go  on  at  once  to  direct  a  sale,  held  that  the  interests  of  the  bene- 

but   would  await  the  result  of  the  ficiaries  were  sufficiently  represented, 

inquiries:     Bi(ckingham    v.     ScUick,  and  a  sale  and  partition  were  directed 

(1870)  22  L.  T.  370  ;  Harper  v.  Bird,  without  notice  to  them.   And  as  R.  S. 

(1875)  23  W.  E.  646  ;  Lawe  v.  Stoneij,  C.  0.  XVI.  r.  8  applies  to  partition 

(1876)W.  N.  141.     But  now  it  seems  actions,  this  is  clearly  so  :  Simpsonv. 

that  an  order  for  sale  may  be  made  Doiny,  (1878)  10  Ch.  D.  28. 

at  the  hearing,  subject  to  the  result  (»•)  Hurry  y.  H.,  (1870)  10  Eq.  346  ; 

of  the  inquiries  being  satisfactory  :  39  L.   J.  Ch.  824  ;  Peters  v.  Bncon, 

Pourll  V.  P.,  (1874)  10  Ch.  130;   44  (1869)  8  Eq.  125  ;  38  L.  J.  Ch.  571  ; 

L.  J.  Ch.  122;  andsee  ««/'.  p.  1148.  Mildmnij    v.    Qxickc,    (1875)    20    Eq. 

{q)  In  State  v.  Gage,  (1878)  8  Ch.  537. 
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service  is  impossible  or  can  only  be  effected  at  an  expense  Chap.  XVIII. 

^         ,  oect,  3, 

disproportionate  to  the  value  of  the  property;  and  in  lieu  

thereof  the  Court  will  order  advertisements  (s)  to  be  issued 
for  all  persons  upon  whom  service  has  been  dispensed  with. 
At  the  expiration  of  the  time  fixed  by  such  advertisements 
for  them  to  come  in  and  establish  their  claims,  those  who 
have  not  done  so,  whether  within  or  without  the  juris- 
diction (including  persons  imder  disability) ,  will  be  bound  by 
the  proceedings  as  if  they  had  been  served  with  notice  of  the 
judgment ;  and  thereupon  the  powers  of  the  Court  above 
pointed  out  {t)  under  the  Trustee  Acts  will  extend  to  their 
interests  in  the  property  to  which  the  action  relates,  as  if  they 
had  been  parties  to  the  action  ;  and  the  Court  may  there- 
upon, if  it  shall  think  fit,  direct  a  sale  of  the  property  and 
give  all  necessary  or  proper  consequential  directions. 

Where  an  order  has  been  made  under  the  last  s.  dispensing  Practice 
with  service  of  notice  of  the  judgment  and  the  property  is  dispensed 
sold  by  order  of  the  Court,  the  4th  s.  provides  that :  (1)  The  pi^J'^^^.^id!'''''" 
proceeds  of  sale  shall  be  paid  into  Court  to  abide  further 
order;  (2)  The  Court  shall  fix  a  time  at  the  expiration 
of  which  the  proceeds  will  be  distributed,  and  may  from 
time  to  time  extend  the  time  so  fixed  ;  (8)  The  Court 
shall  direct  such  notices  to  be  given,  by  advertisements  or 
otherwise,  for  notifying  to  any  persons  on  whom  service  is 
dispensed  with,  and  who  may  not  have  previously  come  in  and 
established  their  claims,  the  fact  of  the  sale,  the  time  of  the 
intended  distribution,  and  the  time  within  which  a  claim  to 
participate  in  the  proceeds  must  be  made  {u)  ;  (4)  If  at  the 
expiration  of  the  time  so  fixed  or  extended  the  interests  of 
all  the  persons  interested  have  been  ascertained,  the  Court 
shall  distribute  the  proceeds  in  accordance  with  the  rights  of 
those  persons ;  (5)  If  at  the  expiration  of  the  time  so  fixed  or 
extended,  the  interests  of  all  the  persons  interested  have  not 

[s)  The   Court   has   no    power   to  pense  with  the  advertisements  of  an 

dispense    with    these  :     Hacking    v.  intended    distribution.      The    order 

Whalleij,  (1882)  51  L.  J.  Ch.  944.  dispensing  with  service  of  the  judg- 

(t)  See  p.  1140.  ment  should  provide  for  the  issue  of 

(m)  This  sub-s.  is  imperative,  and  advertisements  :  Phillips  v.  Andrews, 

the  Court  has  no  jurisdiction  to  dis-  (1887)  56  L.  T.  108. 


1144 


POWER  OF  COURT  TO  SELL  UNDER  STATUTES. 


Chap.  XVIII.  been  ascertained,  and  it  appears  to  the  Cornet  that  they  cannot 
^^^^-  ^-  be  ascertained,  or  cannot  be  ascertained  without  expense  dis- 
proportionate to  the  value  of  the  property  or  of  the  unascer- 
tained interests,  the  Court  shall  distribute  the  proceeds  in 
such  manner  as  appears  to  the  Court  to  be  most  in  accordance 
with  the  rights  of  the  persons  whose  claims  to  participate  in 
the  proceeds  have  been  established,  whether  all  those  persons 
are  or  are  not  before  the  Court,  and  with  such  reservation  (if 
any)  as  to  the  Court  may  seem  fit  in  favour  of  any  other 
persons  (whether  ascertained  or  not),  who  may  appear  from 
the  evidence  before  the  Court  to  have  any  prima  facie  rights 
which  ought  to  be  so  provided  for,  although  such  rights  may 
not  have  been  fully  established,  but  to  the  exclusion  of  all 
other  persons.  And  the  effect  of  such  a  distribution  is  to 
exclude  all  such  other  persons  from  participation  in  the 
proceeds,  but  not  to  prejudice  the  right  of  any  person  so 
excluded  to  recover  from  any  person  who  has  participated  the 
portion  of  the  share  to  which  such  excluded  person  is  entitled. 
And  where  the  whole  property  is  not  sold  at  one  sale,  the 
5th  s.  provides  a  further  remedy  for  any  person  who, 
although  really  entitled,  has  been  thus  excluded  from  partici- 
pation, by  directing  that  if  any  such  person  establishes  his 
claim  before  the  distribution  in  a  subsequent  sale,  the  shares 
of  the  other  persons  interested  in  the  proceeds  of  the  subse- 
quent sale  shall  abate  to  the  extent  to  which  they  were 
increased  by  the  non-participation  of  the  excluded  person  in 
the  proceeds  of  the  previous  sale,  and  shall  to  that  extent  be 
applied  in  or  towards  payment  to  that  person  of  the  share  to 
wliich  he  would  have  been  entitled  in  the  proceeds  of  the 
previous  sale,  if  his  claim  thereto  had  been  established  in  due 
time. 

Order  for  As  to  no  Order  of  the  Court  being  now  invalidated  as  against 

inlaUdltXas  ^  purchaser  on  the  ground  of  want  of  jui-isdiction,  or  of  any 
against  a         ^r^^^^  ^f  concurrence,  see  s.  70,  the  Conv.  Act,  1881,  and 

purcViascr. 

p.  1187,  i>ifra. 

Persons  under       Certain  difTicultics  which  arose  under  the  Act  of  1868  as 

s.'?  of  Act  of    to  persons  under  disability  were  remedied  by  the  6th  s.  of  the 
1870. 


Saving  of 
rights  of  ab- 
sent parties. 
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Act  of  1876,  which  provides  that,  in  an  action  for  partition,  a  Chap.  XVIII. 

request  for  sale  may  be  made,  or  an  undertaking  to  purchase  

given,  on  the  part  of  a  married  woman,  infant,  person  of 
unsound  mind,  or  person  under  any  other  disability,  by  the 
next  friend,  guardian,  committee  in  lunacy  (if  so  authorised 
by  order  in  lunacy),  or  other  person  authorised  to  act  on 
behalf  of  the  person  under  such  disability,  but  the  Court 
shall  not  be  bound  to  comply  with  any  such  request  or  under- 
taking on  the  part  of  an  infant,  unless  it  appear  that  the  sale 
will  be  for  his  benefit. 

With  reference  to  the  construction  and  practice  under  this  Practice 

under  the  s. 

s.,  it  must,  in  the  first  place,  be  observed  that  it  applies  only  infants, 
to  cases  within  the  Act  of    1868,  and  therefore  gives  the 
Court  no  jurisdiction  to  order  a  sale  at  the  request  of  infants 
where,  before  that  Act,  a  decree  for  partition  could  not  have 
been  made,  e.g.,  where  the  estate  was  liable  to  be  divided 
into  an  unascertained  number  of  shares  (x).     Secondly,  the 
words  of  the  s.  are  not  to  be  construed  reddendo  singula  singulis, 
as  was  held  in  one  case  by  Malins,  Y.-C.  {y).     And  accord- 
ingly, the  guardian,  to   make  the  request  on  behalf  of  an 
infant,  need  not  be  a  testamentary  guardian  or  one  appointed 
by  the  Court,  but  may  be  merely  the  guardian  ad  litem  (z). 
So,  too,  a  person  of  unsound  mind  not  so  found  may,  under  Persons  of 
this  s.,  be  plaintiff  by  his  next  friend  in  an  action  instituted  j^jn^i^ 
for  the  purpose  of  obtaining  a  sale  {a) .     As  regards  a  married  Married 
woman  consenting  to  or  requesting  a  sale  of  her  real  estate 
under  this  s.,  the  effect  of  the  Act  is  to  put  her  in  the  same 
position  as  if  she  had  converted  the  property  by  an  acknow- 
ledged deed  {b).     Hence  the  Court  is  very  particular  that  her 

(a;)  JfiVsiv. /fl-rm,  (1883)  50  L.  T.  and   see    Fowler  v.    Scott,   (1871)   19 

48.  W.  R.  972.     If  money  is  in  Court 

{y)  Phtt  V.  P.,   (1880)  28  W.  R.  representing  the  share  of  a  married 

533.  woman  in  an  estate  sold  in  a  parti- 

(z)  Eimington  v.  Hartley,  (1880)  14  tion  action,  but  without  her  consent 

Ch.  D.  630.  or  request,  she  may  on  being  sepa- 

(a)  Porter  v.  P.,  (1888)  37  Ch.  D.  rately   examined   elect   to  take  the 

420.  proceeds  as  money,  and  not  as  land : 

{b)   Wallace  v.  Greenwood,  (1880)  16  Standerwg  v.  Hall,  (1879)   H  Ch.  D. 

Ch.  D.  362,  367  ;  60  L.  J.  Ch.  289 ;  652  ;  48  L.  J.  Ch.  382  ;  Re  Robins, 
D.       VOL.   II.  4  E 
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Chap.  XVIII. 
Sect.  3. 


Lunatics. 


consent  shall  be  fully  proved;  and  for  this  purpose  there 
should  be  a  request  in  miting  signed  by  the  married  woman, 
authorising  and  requesting  her  solicitor  to  instruct  counsel  to 
ask  for  a  sale  (c).  Of  course,  the  provisions  of  this  s.  only 
apply  to  those  cases  where  the  married  woman's  share  is 
neither  her  separate  property,  nor  affected  by  the  M.  W.  P. 
Act,  1882 ;  in  either  of  which  cases  she  can  deal  with  it  as 
^feme  sole. 

Where  the  committee  of  a  lunatic,  entitled  as  tenant  in 
tail  to  three-fourths  of  an  estate,  applied  in  lunacy  to  be 
authorised  to  request  a  sale,  the  petition  was  referred  to  the 
Master;  and  on  his  reporting  that  a  sale  would  be  most 
beneficial,  a  sale  was  directed,  and  the  committee  ordered  to 
join ;  but  the  proceeds  were  directed  to  be  paid  into  Court,  to 
remain  subject  to  the  same  trusts  as  the  estate  sold  was 
formerly  subject  to  {d). 

Act  of  1868  By  an  apparent  oversight  the  Act  of  1868  applied  only 

Xrelait^for  where  there  was  a  suit  for  partition,  so  that,  as  a  matter  of 
partition.  ioxm,  it  was  still  necessary  that  the  bill  should  pray  for  a 
partition,  and  in  the  alternative  for  a  sale  under  the  Act  (e). 
This  defect  has  been  remedied  by  s.  7  in  the  later  Act,  which 
provides  that,  for  the  purposes  of  the  Act  of  1868,  and  of  the 
Act  of  1876,  an  action  for  partition  shall  include  an  action 
for  sale  and  distribution  of  the  proceeds ;  and  that,  in  an 
action  for  partition,  it  shall  be  sufficient  to  claim  a  sale  and 
distribution  of  the  proceeds,  and  it  shall  not  be  necessary  to 
claim  a  partition. 

A  sale  may  be  ordered  at  the  hearing  if  all  the  parties 

Court,  and  the  title  is  then 


The  defect 
remedied  by 
Act  of  1876. 


Sale  ivhen 

ordered 

hearing 


ordered  at  the  interested  (/)    aro  before   the 


(1879)  W.  N.  95; 
examination  will 
with  even  where 
200/.  :    Topham  v. 
49  L.J.  Ch.  213. 
{c)    Grange   v. 
Ch.   D.    612  ;    50 
Jf'a/lace  v.  Grecnu 
Crookes    v.      Wh'U 


and  the  separate 
not  be  dispensed 
the  fund  is  under 
,    Burgoyne,   (1879) 

While,    (1881)     18 

L.   J.   Ch.   620  ; 

ooil,  sup. ;  and  see 

north,    (1878)     10 


Ch.  D.  289,  which  must  probably 
be  regarded  as  overruled. 

{(l)  Re  Tares,  (1879)  12  Ch.  D.  333. 

{e)  Teall  v.  Watts,  (1871)  11  Eq. 
213  ;  40  L.  J.  Ch.  176  ;  Holland  v. 
n.,  (1872)  13  Eq.  406  ;  and  see 
contra,  Aston  v.  Meredith,  (1871)  11 
Eq.  601  ;  40  L.  J.  Ch.  241. 

(/)  An  annuitant  is  not  a  necea- 
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proved  {g)   or  admitted  {h).     In  siicli  cases  no  iDreliminary  ^^^'g^f"^'^^'"'" 

inquiries  need  be  ordered ;  but  any  consequential  or  necessary  

inquiries  may  be  directed  in  the  same  order  wliicli  directs  the 
sale  (/).  But  the  title  should  not  be  proved  in  Court  in  the 
first  instance,  unless  the  property  is  small  and  the  title 
simple  (/.•) .  As  a  general  rule,  the  Court  ^\dll  not  make  an 
immediate  order  for  sale,  but  an  inquiry  will  be  directed  to 
ascertain  who  are  the  parties  interested ;  but  in  simple  cases, 
where  the  value  of  the  property  is  small,  the  Court  may  at 
the  trial  order  an  immediate  sale,  upon  being  satisfied  as  to 
the  persons  interested  (/).  If  all  the  persons  interested  are 
parties,  but  their  titles  are  not  proved  at  the  hearing,  an  order 
for  sale  may  be  made,  subject  to  the  Master  certifying  that 
all  persons  interested  are  before  the  Court  (jn) .  But  until  all 
parties  interested  are  before  the  Court,  or  are  presumed  by 
the  Court  to  be  dead  {n),  or  have  been  served  with  notice  of 
the  judgment,  or  the  Court  has,  under  the  Act  of  1876  (o), 
dispensed  with  service  upon  tbem,  the  Court  cannot  order  a 
sale.  If  it  is  uncertain  whether  some  of  the  interested 
persons  are  out  of  the  jurisdiction,  an  inquiry  may  be 
directed  as  to  the  parties  interested,  and  in  what  shares,  and 
whether  such  persons  are  out  of  the  jurisdiction  {])). 


sary  party  to  a  partition  action  ;  but  Ch.   D.  494.      In  such  a  case  the 

the  order  will  contain  a  declaration  judgment  must  not  be  prefaced  with 

that  it  is  •without  prejudice  to  the  a  statement  that  in  the  opinion  of  the 

rights   of  the   annuitant  :    Foole  v.  Court  a  sale  •wiU  be  more  beneficial 

P.,  (1885)  "W.  N.  15.  than    a    partition  :     He    Eardiman, 

{g)  Lees  v.  Coiilton,  (1875)  20  Eq.  (1880)  16  Ch.  D.  360  ;    50  L.  J.  Ch. 

20  ;  44  L.  J.  Ch.  556.  272. 

(;*)  ^!«-«f?;v.  ^.,(1879)  11  Ch.D.  («)    Jachson  t.   Lomas,    (1875)    23 

213 ;    48  L.  J.  Ch.  412 ;     Willis  v.  W.    E.    744  ;    BawUnson  v.    Miller, 

W.,  (1889)  61  L.  T.  610;    38  W.  R.  (1875)   1  Ch.  D.  52;    46  L.  J.  Ch. 

7  ;    q.v.  for  form  of  order,  followed  252. 

in  Crook  v.  C,  (1890)  W.  N.  26.  (o)  Siq).  p.  1142. 

{{)  BurnellY.  B.,  sup.  [p)  Silver  \.    Udall,  (1869)  9  Eq. 

(;;•)  Saivkins  V.  JEerbcrf,  (1889)  60  227  ;     39    L.    J.    Ch.    118  ;     where 

L.  T.  142  ;  37  W.  R.  300  ;   Se  Sted-  James,  V.-C,  intimated  that  if  they 

man,  (1888)  58  L.  T.  709.  had  been  out  of  the  jurisdiction  he 

{T)     Wood   V.    Gregory,    (1889)    43  would  have  made  an  immediate  order 

Ch.  D.  82  ;    59  L.  J.  Ch,  232 ;    Be  for  sale ;    and  see    Teall  v.    Waits, 

Stedman,  sup.  explained.  (1871)   U    Eq.   213  ;    40  L.  J.   Ch. 

[m)  Senior  v.   Hereford,    (1876)    4  176. 

4e2 
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Chap.  XVIII. 
Sect.  3. 

Where  all 
parties  not 
before  the 
Court. 


If  all  the  persons  interested  are  not  tefore  the  Court,  it 
was  held,  under  s.  9  of  the  Act  of  1868,  that  an  inquiry  must 
first  be  directed,  and  that  an  order  for  sale  could  only  be 
made  on  further  consideration  (q)  ;  although  the  consideration 
need  not  be  in  Court,  but  might  consist  of  an  application  in 
chambers  for  a  sale,  after  certificate  that  all  persons  interested 
were  either  parties  to  the  cause,  or  had  been  served  with 
notice  of  the  judgment  (r).  But  it  seems  that  now  it  is  not 
absolutely  necessary  to  reserve  further  consideration,  but  that 
an  immediate  order  may  be  made,  subject  to  the  result  of  the 
inquiries  (-s).  Where,  however,  by  the  decree  a  sale  is 
directed,  if,  on  inquiry,  it  be  found  that  a  sale  will  be  more 
beneficial  than  a  partition,  and  that  all  the  parties  interested 
are  before  the  Court,  the  sale  cannot  be  made  until  the 
Master  has  made  his  certificate  (f).  But  where  in  fact  all 
the  parties  interested  were  before  the  Court,  and  a  title  could 
have  been  made  independently  of  the  Act,  a  purchaser  was 
not  allowed  to  get  off  his  bargain  on  the  technical  objection 
that  there  had  been  no  certificate  to  that  effect  («) .  Where 
the  defendant  admits  the  plaintiff's  title,  the  latter  may  on 
motion  under  E.  S.  C.  1883,  0.  XXXII.  r.  6,  at  once  obtain 
an  order  for  the  usual  inquiries  as  to  the  persons  entitled  {x) . 
And,  in  the  same  way,  an  order  for  sale  may  be  made  upon 
admissions  in  the  pleadings  {//),  or  in  default  of  a  defence 
being  put  in,  even  where  the  defendant  is  an  infant,  and  the 
guardian  ad  litem  fails  to  deliver  one  (;:) .  Where  the  action  is 
brought  in  a  District  Registry,  the  usual  inquiries  may  be 


(q)  See  Mildmny  v.  Qtiicke,  (1875) 
20  Eq.  537. 

(r)  S.  G. 

(s)  Seton,  6th  ed.  1878,  1879. 

(0  rowcU  V.  P.,  (1874)  10  Ch.  130; 
44  L.  J.  Ch.  122;  Mildmat/v.  Quieke, 
sup. 

(«)  Rawlinson  v.  Miller,  (1876)  1 
Ch.  D.  62  ;  46  L.  J.  Ch.  252  ;  and 
the  CoDV.  Act,  1881,  h.  70,  would 
seem  to  be  a  bar  to  such  an  objection 
by  a  purchaaer  ;   see  Ec  Uall-Darc, 


(1882)  21  Ch.  D.  41  ;  51  L.  J.  Ch. 
671  ;  andi«/.  p.  1187. 

(.(•)  Gilbert  V.  Smith,  (1876)  2 
Ch.  D.  686  ;  45  L.  J.  Ch.  514. 

(y)  Burnellv.  £.,  (1879)  11  Ch.D. 
213;  48  L.J.  Ch.  412. 

{■}  Fitzwater  v.  Waterhouse,  (1882) 
52  L.  J.  Ch.  83;  and  Pearson,  J., 
di.spcnsed  with  any  affidavits  verify- 
ing the  statement  of  claim  :  Riploj 
V.  Sawyer,  (1886)  31  Ch.  D.  494;  55 
L.  J.  Ch.  407. 


POWER  OF  COURT  TO  SELL  UNDER  STATUTES.  1149 

made  there ;  but  the  order  for  sale  can  only  be  made  on  an  ^^^^P-  XVIII. 

'  "^  Sect.  3. 


application  in  chambers  (a). 

The  Court  may,  instead  of  ordering  a  sale,  adopt  and  confirm  Court  may 
a  previous  contract  for  sale  entered  into  by  the  parties,  where  confirm 
they  are  all  before  the  Coiirt,  and  the  title  is  proved  {b)  ;  or  it  ^Q^^^ct 
may  order  a  partition  of  part  of  the  property  and  a  sale  of 
the  rest  (c)  ;  but  where  one  part-owner  desired  a  sale,  and 
others  a  partition,  the  Court  held  that  it  had  no  jurisdiction 
to  order  a  sale  by  the  one  part-owner  to  the  others,  and  then 
to   decree   a   partition  (<:/).     Where   a  married  woman  was 
entitled  to  a  part  for  her  separate  use  but  with  a  restraint  on 
anticipation,  the  Court  has  got  rid  of  the  restraint  by  making 
her  costs  a  charge  on  her  share  of  the  estate,  and  ordered  a 
sale  (e) ;    but  it  has  refused  to  order  a  sale  reserving  the 
minerals  (/). 


A  tenant  in  common,  claiming  partition,  is  entitled,  whether  Tenant  in 
charged  with  occupation  rent  or  not,  to  have  in  the  judgment  claim  for  in 
for  partition  an  inquiry  as  to  expenditure  properly  made  in  pro"fements 
permanent   improvements  to   the   property,  during  the  co- 
ownership,  and  the  inquiry  should  be  reciprocal  {g) . 

The  Court  is,  by  s.  10  of  the  Act  of  1868,  empowered  to  Costs. 
"  make  such  order  as  it  thinks  just  respecting  costs  up  to  the 
time  of   hearing";    and   it  is   now  the  settled  practice   to 
order  the  entire  costs,  both  up  to  and  subsequently  to  the 
hearing,  to  come  out  of  the  estate  {h)  and  to  be  borne  by 

(a)    Si/kcs   V.    Schofield,    (1880)    14  (e)  Fleming   v.    Armstrong,    (1864) 

Ch.  D.  629  :  49  L.  J.  Ch.  833.  34   Beav.    109  ;    and    see   Siggs   v. 

{h)   Grove  v.  Comyn,  (1874)  18  Eq.  Dorhis,  (1872)  13  Eq.  280  ;    41  L.  J. 

387.  Ch.  150. 

(c)  Roehuckv.  C%rt<f«;5<>r<,  (1869)8  Eq.  (/)  Laue  v.  Stoney,  (1876)  W.  N. 

127  ;  38  L.  J.  Ch.  488  ;  Allen  v.  A.,  141. 

(1873)  21  W.  R.  842  ;    42  L.  J.  Ch.  [g)  Eenrick  v.  Mountsteven,  (1899) 

839  ;  and  see  Pennington  v.  Dalbiac,  48  W.  R.   141,  approving    Williams 

(1870)   18  W.  R.  684,  where  it  was  v.  W.,  (1899)  68  L.  J.  Ch.  528  ;    81 

left  to  he  settled  in  chambers  which  L.   T.   163,  which   see  for  form  of 

part  should  be  sold,  and  which  par-  judgment, 

titioned  :  Seton,  6th  ed.  1870.  (A)   Osborn  v.  0.,  (1868)  6  Eq.  338; 

{d)    Williams  v.    Games,  (1875)    10  Miller  v.  Marriott,  (1868)   7  Eq.  I  ; 

Ch.  204.  Simpson   v.    Ritchie,    (1873)    16    Eq. 
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Chap.  XVIII.  the   parties  in   proportion   to   their  interests  (/) ,  unless  the 
Sect.  3.  ...  .  . 

Court  is  of  opinion  that  there  are  special  circumstances  to 

which  the  rule  must  yield  (A-) .  The  costs  will  he  taxed  only 
as  hotween  party  and  party,  unless  the  parties  consent  to  their 
being  taxed  as  between  solicitor  and  client  (/).  The  costs  of 
a  summons  taken  out  to  determine  the  rights  of  the  defen- 
dants among  themselves,  pending  the  usual  inquiries  in 
chambers,  will  have  to  be  borne  by  the  share  of  the  defen- 
dants, and  will  not  come  out  of  the  whole  estate  (ni). 

The  Court  will  only  allow,  as  a  general  rule,  one  set  of 
costs  out  of  the  entire  proceeds  of  sale  in  respect  of  each  share 
of  the  property,  and,  where  a  share  is  incumbered,  the  first 
mortgagee  receives  the  full  benefit  of  the  costs  allowed  in 
respect  of  his  share  (//). 

We  may  here  refer  to  the  power  of  the  Court  to  direct  a 
sale  of  lands  delivered  in  execution  to  a  judgment  creditor 
under  the  27  &  28  Yict.  c.  112  (o)  ;  and  to  the  provisions  of 
s.  25  of  the  Conv.  Act,  1881  {p),  under  which  the  Court  may 
now  direct  a  sale  instead  of  foreclosure. 


103 ;    42  L.  J.  Ch.  543  ;    Gilbert  v.  358,   367  ;    Corp.  of  Buddersfield  v. 

Smith,   (1878)    8    Ch.  D.    548,   558  ;  Jacomb,  (1874)  W.  N.  80. 

11  ib.  78;   Graham  v.  Lord  Clinton,  (/)  Ball  v.  Kemp-Welch,  sup.     As 

(1899)  81  L.  T.  717.  to  solicitors'  costs  in  reference  to  the 

(i)  Cannon   v.   Johnifon,    (1870)    11  conveyance  in  a  partition  action,  see 

Eq.    90  ;     Thompson    v.    liichardson,  Humphreys  v.  Jones,  (1885)  31  Ch.  D. 

(1872)    G    I.    R.   Eq.  596;    Ball  \.  30;  55  L.  J.  Ch.  1, 

Kemp- Welch,  {im^)  \i  Ch..!).  bl2;  (w)    Jennings     v.     Fvnter,     (1884) 

49  L.  J.  Ch.  528  ;    and  the  rule  is  W.  N.  200. 

the  same  where  partition,  and  not  («)   Catton  \.  Banks,  (1893)   2  Ch. 

Bale,  is  asked  for :  Bowes  v.  Marq.  of  221  ;  62  L.  J.  Ch.  600  ;   not  foUow- 

Bute,  (1879)  27  W.  R.  750.  ing  Belcher  v.    Williams,   (1890)    45 

{k)    Wilkinson  v.  Joberns,  (1873)  16  Ch.  D.  510;  63  L.  T.  673;  Be  Vase, 

Eq.    14,    17  ;    42    L.   J.    Ch.    603  ;  (1901)  84  L.  T.  761. 

Simpson   V.   Ritchie,   (1873)    16    Eq.  (o)  See  inf.  pp.  1204  ct  seq. 

103  ;  Forier  v.  Zopes,  (1877)  7  Ch.  D.  (p)  See  inf.  pp.  1156  et  seq. 
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Chap.  XIX. 


SALE  BY  THE  COUKT. 

(1.)   TJie  time  fo)\  conduct  of,  and  manner  of  sale.  Section  i. 

An  estate,  wlieii  sold  by  the  Court,  is  usually  sold  by  Sale  may  be 
public  auction ;  the  Court  will,  however,  at  once  accept  or  private 
an  advantageous  offer  actually  made  for  the  property  {a) ;  °°^  ^'^^  " 
and  if  the  affidavits  on  an  application  in  Court  are  satis- 
factory, the  matter  need  not  be  referred  to  chambers  {b) . 
Occasionally  a  sale  is  effected  by  means  of  sealed  tenders  (c) 
sent  into  the  judge's  chambers  {ct)  ;  or  by  auction  before  the 
Master  {e)  :  and  the  Court  has  power  to  authorise  the 
sale  to  be  carried  out  either  by  laying  proposals  before  the 
judge  in  chambers,  or  by  proceedings  altogether  out  of 
Court,  any  moneys  produced  thereby  being  paid  into  Court, 
or  to  trustees,  or  otherwise  dealt  with  as  the  judge  in 
chambers  may  order  (/).  But  the  proceedings  altogether 
out  of  Court  are  not  to  be  authorised  until  the  judge  is 
satisfied,  by  such  evidence  as  he  shall  deem  sufficient,  that  all 
persons  interested  in  the  estate  to  be  sold  are  before  the 
Court,  or  are  bound  by  the  order  for  sale ;  and  every  order 
authorising  such  proceedings  must  be  prefaced  by  a  declara- 
tion (g)  that  the  judge  is  so  satisfied,  and  a  statement  of  the 

(a)  See  Dowie  v.  Ztm/,   (1845)   4  1898,  1  Ch.  465  ;  67  L.  J.  Ch.  238. 
Ha.  311  ;  Bousfield  v.  Hodges,  (1863)  {d)  Osborne  v.   Foreman,   (1856)   8 

33   Beav.   90.      For  form  of  order  D.   M.    &   Gr.    122  ;     aflP.   sub    nom. 

confirming    a    contract,    see    Seton,  Barlow  v.  Osborne,  (1858)  6  H.  L.  C. 

6th  ed.  336,  985.    For  special  con-  566  ;    27  L.  J.  Ch.  308  ;    WaterJiouse 

ditions  of  sale  relating  to  sales  by  v.    JFilkinso)!,    (1864)    1    H.    &    M. 

the   Court,    see  Wolst.   Forms  and  636. 
Prec.  6th  ed.  (e)  Pemberton  v.  Barnes,  (1872)  13 

{b)  Pimm  V.  Insall,  (1853)   10  Ha.  Eq.  349 ;    40  L.  J.  Ch.  675 ;    41  ib. 

App.  Ixxiv.  209. 

(r)  As  to  efPect  of  a  tender  of  a  (/)  R.  S.  C.  1883,  0.  LI.  r.  U. 

sum,  r.*/.,  500?.,  "beyond  the  amount  (y)  Oumberland,    ^-c.    Blcrj.    Co.    v. 

of    any  other    tender,"    see    South  Ilaryport,  ^-c.   Co.,  1892,   1  Ch.  92; 

Heiton,  ^r.  Co.  v.  Haswell,   S;c.  Co.,  61  L.  J.  Ch.  227,  335. 
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Chap.  XIX. 
Sect.  1. 


evidence  {//)  upon  whicli  such  declaration  is  made  (J).  "VVliere 
an  order  is  made  for  a  sale  in  a  specified  manner,  and  an 
abortive  attempt  is  made  to  sell  in  that  way,  a  further  order 
should  be  obtained  before  the  estate  can  be  sold  by  means 
of  sealed  tenders  (A-).  Where  the  cause  is  proceeding  in  a 
district  registry,  the  sale  may  take  place  there ;  but  whether 
it  shall  take  place  there  or  in  chambers  is  a  question  entirely 
within  the  discretion  of  the  judge  (/). 

When  made  Where  the  decree  in  an  administration  suit  directed  the 

tiofa'^w'''"  Master  to  inquire  and  state  what  real  estate  passed  by  the 
will,  and  that  the  estates  which  he  should  find  to  have  passed 
be  sold  with  his  approbation,  it  was  held  that  he  might, 
after  ha\'ing  informed  himseU  what  estates  passed,  proceed 
to  sell  them,  without  making  any  previous  report  upon  the 
preliminary  inquiry  {iti)  :  but  where  an  infant  was  interested 
in  the  real  estate,  it  was  doubtful  whether  the  Court  would 
direct  a  sale  until  the  accounts  had  been  taken,  and  the 
cause  had  been  heard  on  further  directions  (^O-  But  under 
s.  55  of  the  Chancery  Procedure  Act,  1852,  a  sale  might  be 
made  in  an  administration  (o)  suit  before  decree  (;>)  ;  but  only 
in  cases  where  under  the  old  practice  a  sale  could  have  been 
directed  at  the  hearing  {q) ;  and  in  which,  for  the  protection 
of  the  property  or  other  like  cause,  it  was  necessary  to  come 
to  the  Court ;  and  not  so  as  to  enable  a  party  in  a  contested 
suit,  and  upon  an  interlocutory  application  before  the 
hearing,  to  obtain  a  decision  upon   the   main  questions  at 


Sale  before 
decree. 


(A)  Winis  V.  JF.,  (1889)  61  L.  T. 
610;  38  W.  R.  7. 

(i)  O.  LI.  r.  lA,  sup.  p.  1141. 

(A-)  Berry  v.  Gibbons,  (1872)  15  Eq. 
150;  42  L.  J.  Ch.  29,  231. 

(/)  Macdomld  v.  Foster,  (1877)  6 
Ch.  D.  193. 

(/«)  Dykes  v.  Taylor,  (1817)  16  Si. 
563  ;  but  see  and  compare  Foirell  v. 
r.,  (1874)  10  Ch.  130  ;  44  L.  J.  Ch. 
122,  a  case  under  the  Partition  Act ; 
and  vide  sup.  p.  1149. 

(w)  See  Haillie  v.  Jackson,  (1839)  10 


Si.  167,  where  Shadwell,  V.-C,  re- 
fused to  insert  a  direction  for  sale  in 
the  decree ;  but,  in  Lord  St.  Leonards' 
opinion,  there  is  no  invariable  rule 
upon  the  subject ;  see  Lynch  v.  Joyce, 
(1843)  3  D.  &  War.  349. 

(o)  See  London  and  County  Bky,  Co. 
V.  Bover,  (1879)  11  Ch.  D.  204  ;  48 
L.  J.  Ch.  336. 

{p)  Belly.  Turner,  (1876)  2  Ch.  D. 
409;  45  L.  J.  Ch.  681. 

{q)  Mandeno  v.  M.,  (18o3)  Kay, 
App.  ii. 
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issue  in  it  (r).     A  sale  might,  if  necessary,  be  directed  for   Chap  XIX. 

payment  of  costs,  although  infants  were  interested  (s),  but  

not  against  the  will  of  a  person  beneficially  entitled,  who  sub- 
mitted to  pay  his  share  of  the  costs  {f) .  In  a  creditor's  action 
for  administration,  a  sale  of  real  estate  for  payment  of  debts 
was  ordered,  though  the  heir-at-law  was  an  infant  (u).  This 
section  has  been  repealed  by  s.  4  of  the  Statute  Law  Eevision 
Act,  1883,  but  its  effect  has  been  preserved  by  0.  LI.  r.  1  of 
the  E.  S.  C.  1883,  which  provides  that  if  in  any  cause  or 
matter  relating  to  real  estate,  it  shall  appear  necessary  or 
expedient  that  the  real  estate  or  any  part  thereof  should  be 
sold,  the  Coirrt  or  a  judge  may  order  the  same  to  be  sold.  It 
has  been  held  that,  in  spite  of  the  omission  from  the  rule  of 
the  words  "  for  the  purposes  of  the  suit,"  which  appeared  in 
the  repealed  section,  the  rule  must  be  confined  to  cases  where 
a  sale  is  necessary  for  the  purposes  of  the  action,  and  does  not 
enable  the  Court  to  sell  real  estate  when  it  would  otherwise 
have  no  power  to  do  so,  e.g.,  the  real  estate  of  an  infant  (.r). 
An  action,  in  terms  for  administration,  but  in  reality  for  an 
account  of  rents  and  profits,  has  been  held  not  to  be  "a 
cause  or  matter  relating  to  real  estate  "  {>/).  The  order  wiU 
now  be  made  on  summons  in  chambers  {z) .  An  absolute 
order  for  sale,  properly  made  in  an  administration  action, 
operates  as  a  conversion  from  the  date  of  the  order  and  before 
the  sale  has  actually  taken  place  («) . 

But   a  sale    will    not   be    ordered    in  an  administration  When  sale  will 
action,  when  the  testator  has  himself  directed  all  necessary  in  administra- 
expenses  to  be  raised  by  mortgage  {b) ;  so,  where  a  testatrix  *^°"  action, 
directed   that  an  advowson  which   she   devised    to   trustees 

(r)  Prince  Y.  Cooper,  (1853)  16  Beav.  Miles  v.  Jarvis,  (1883)  50  L.  T.  48. 
546;   Tullochv.  T.,  (1867)  3  Eq.  574.  (y)  ^^  Staines,   (1886)  33  Ch.   D, 

(«)  Mcindeno  v.  M.,  sup.  ;  and  see  170;  55  L.  J.  Ch.  913. 
sup.  p.  1144.  ,.   Q   Ly_  j._  2  (14)  .  and  see  Ann. 

(0  Lees  V.  L.,  (1872)  L.  R.  15  Eq.  p^^^^  ^^^^^  ^^  ^   )^^'  ^_  ^_ 
151. 

(«)  Su-ann  v.  Webb,  (1852)  1  W.  R.  {")  ^r«  v.  3IeMn,  (1884)  25  Ch. 


90, 


D.  735  ;  53  L.  J.  Ch.  241. 


{x)  Be  Robinson,  (1885)  31  Ch.  D.  {h)  Brake  v.    Whitmore,    (1852)    5 

247  ;    55   L.   J.   Ch.   307  ;    and  see      De  G.  &  S.  619. 
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Chap  XIX.    should  be  sold  by  them  immediately  after  the  death  of  the 

then  incumbent,  the  Court  refused,  in  his  lifetime,  to  direct 

a  sale  of  the  next  presentation  for  the  benefit  of  the  cestuis 
que  trust  (e).  As  against  a  specific  incumbrancer,  a  sale 
could  not  be  directed  in  an  administration  suit  without  his 
S.  5  of  the  express  consent,  except  subject  to  his  charge  (d).  But  now 
1881.  '  under  s.  5  of  the  Conv.  Act,  1881  (c),  where  land  subject  to 
any  incumbrance,  whether  immediately  payable  or  not,  is 
sold  by  the  Court  or  out  of  Com't,  the  Court  may,  if  it  thinks 
fit,  on  the  application  of  any  party  to  the  sale,  direct  or  allow 
payment  into  Court  in  order  to  meet  the  incumbrance  to  be 
ascertained  as  therein  provided.  It  is  conceived  that  the 
Court  will  not  exercise  its  discretionary  power  under  this  s.  so 
as  to  materially  alter  the  rights  of  the  parties  (/).  The 
Court  has  jurisdiction  under  this  s.  to  discharge  an  incum- 
brance on  the  land  sold,  notwithstanding  that,  in  doing  so,  it 
may  be  deciding  as  to  future  interests  in  such  incumbrance  {(j). 
But  the  Court  will  not  compel  a  vendor  to  pay  money  into 
Court  under  this  s.  for  the  purpose  of  dischai'ging  an 
incumbrance  when  the  result  of  so  doing  would  be  to  inflict 
a  great  hardship  upon  him  {/)).  Where  trustees  with  a  dis- 
cretionary power  of  sale  disclaim,  the  Court  will  exercise  the 
power,  although  infants  are  interested  (?). 

Sale  under  The  Court  may  sell  the  real  estate  of  a  testator  for  pay- 

3&4Will.IV.  .  ... 

c.  104.  ment  of  his  debts  under  the  Administration  of  Estates  Act, 

1833,  although  the  suit  be  instituted  by  a  person  interested 

(r)  Bristoiv   v.   Skirroir,   (1859)  27       v.  MowaU,  (1885)  28  Ch.  D.  402  ;  54 

Beav.  590.  L.  J.  Ch.  567  ;  Archdak  v.  Anderson, 

{d)  Langicn  v.  L.,  (1855)  7  D.  M.       (1888)  21  L.  R.  Ir.  527. 

&  G.  30  ;    Tf 'icJirndcH  v.  Ii(7i/so)i,( l8o5)  ,  r\     a         t,      ^      -,-     t,     r,           i 

^   ,,  '     ^                   -.-     ,  J,  (/)    See    Mc    G.    jA.    R.    Co.    and 

CD.  M.  &G.210;  25L.  J.  Ch.  162.  .,     ;             /,cono-    n-i,     i^     -oo 

,      ^,                _,        -         .  Sanderno)!,    (1884)    2o    Ch.    D.    788; 

See  under  Chancery  Froccdure  Act,  ,„  y     j   pi     ..r 

1852,   s.  48,   VickhuDi  v.  KicJiohon, 

(1854)    19   Beav.   38,   -tvhere  a   sale  (^>  ^'  ^''""''    ^^^''>   ^   Ch.    778  ; 

instead  of  a  foreclosure  was  ordered,  ^'^  ^-  '^-  ^^'  ^^^^ 

notwithstanding    the    dissent    of    a  (^')  -^^  <?•  ^-  -B.  Co.  and  Sanderson, 

mortgagee,  and  see  infra.  s"P-     The  s.  only  applies  on  a  sale. 

{r)  Sec  on  the  s.,  Tatchinr/  v.  Jlii/l,  (/)  Browne  v.  ratiU,  (1852)  16  Jur. 

(1882)  30  W.  R.  244;   Lkkin  v.  D.,  707  ;    and  see  Prentice  v.  P.,  (1853) 

(1882)  30  W.  R.  887  ;  Milford,  ^r.  Co.  10  Ha.  App.  xiii. 
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under  the  will,  instead  of  by  a  creditor  {k) ;  so,  also,  for  the    ^^H;^^}-^' 
purpose  of  raising  the  arrears  of  a  rent-charge  (/).  


Under  s.  48  of  the  Chancery  Procedm-e  Act,  1852  (now  ^^'^J^^'^ 

repealed),  a  sale,  even  of  an  infant's  estate  (w^,  might  be  foreclosure 

■•^  ^  .  .  action, 

directed  {u)  in  a  foreclosure  suit,  at  the  hearing ;  but  not  on  a 

prior  interlocutory  application  (o)  ;  nor,  it  would  seem,  after  a 
decree  for  foreclosure  (p),  except  by  consent  (q)  ;  nor  on  the 
application  of  the  mortgagor,  unless  he  made  a  deposit  to 
cover  the  probable  expenses  of  the  sale  {>•)  ;  and  the  money 
so  paid  into  Court  was,  in  the  first  instance,  to  be  applied  in 
indemnifying  the  mortgagee  entitled  to  a  foreclosure  decree, 
against  any  costs  which  he  might  inciu*  by  the  sale,  or 
attempted  sale  (s) .  A  sale  might  be  directed,  notwithstanding 
the  dissent  of  the  mortgagor  (?'),  or  some  of  the  incum- 
brancers {i() ;  so,  also,  although  the  mortgage  deed  contained 
the  usual  power  of  sale,  and  the  bill  prayed  only  for  a  sale, 


(k)  Price  V.  P.,  (1847)  15  Si.  484  ; 
Sodnei/  V.  H.,  (1848)  16  Si.  307; 
Dinning  v.  Henderson,  (1845)  2  Coll. 
330.  As  to  a  sale  for  payment  of 
legacies,  see  Rowley  v.  Adams,  (1844) 
7  Beav.  548. 

(/)  Cupit  V.  Jackson,  (1824)  13  Pr. 
721 ;  White  v.  James,  (1858)  26  Beav, 
191 ;  28  L.  J.  Ch.  179  ;  Eorton  v. 
Sail,  (1874)  17  Eq.  437  ;  Scottish 
Widows'  Fund  v.  Craig,  (1882)  20 
Ch.  D.  208  ;  51  L.  J.  Ch.  363,  where 
the  rentcharge  was  charged  upon  the 
inheritance  of  glebe  lands.  Although 
future  payments  of  an  annuity  may 
be  seciu'ed  by  a  charge  on  the  real 
estate  (see  Seton,  6th  ed.  1640),  the 
property  will  not  be  ordered  to  be 
sold  as  long  as  payments  are  punc- 
tually made  :  Re  Potter,  (1884)  50 
L.  T.  8. 

(w)  Mears  v.  Best,  (1853)  10  Ha. 
App.  li. ;  Siffken  v.  Davis,  (1853) 
Kay,  App.  xxi. 

[n)  Jenkin  v.  Row,  (1851)  5  De  G. 
&  S.  107  ;  and  for  form  of  order,  see 
Staines  \.  Riidlin,  (1852)  9  Ha.  App. 


liii.  n.  ;  Cator  v.  Reeves,  (1852)  16 
Jur.  1004.  As  to  the  practice  under 
the  s.,  see  Seton,  6th  ed.  1917 
et  seq. 

(o)  JFagn  v.  Zeivis,  (1853)  1  Dr. 
487  ;  22  L.  J.  Ch.  1051 ;  Zondon  and 
County  Banking  Co.  v.  Dover,  (1879) 
11  Ch.  D.  204 ;  48  L.  J.  Ch.  336. 

{p)  Girdlestone  v.  Lavender,  (1852) 
9  Ha.  App.  liii. ;  Campbell  v.  Moxhay, 
(1854)  18  Jur.  611. 

(y)  Lasleit  v.  Cliffe,  (1854)  2  Sm,  & 
G.  278 ;  and  see  Woodfordy,  Brooking, 
(1874)  17  Eq.  425. 

ir)  Boydell  v.  Manhy,  (1852)  9  Ha. 
App.  liii.  ;  Bellamy  v.  Cockle,  (1854) 

18  Jur.  465  ;  23  L.  J.  Ch.  456  ;  and 
see  Whitfield  v.  Roberts,  (1859)  5  Jur. 
N.  S.  113;  28  L.  J.  Ch.  431. 

(.s)  Corsellis  y.  Patman,  (1867)  4  Eq. 
156. 

(0  Xewman  v.  Selfc,  (1864)  33  Beav. 
522  ;  33  L.  J.  Ch.  527  ;  and  see  Wood- 
ford V.  Brooking,  sup.,  where  judg- 
ment went  against  him  by  default. 

(m)    Wickham   v.  Nicholson,   (1854) 

19  Beav.  38. 


1156  SALE  BY  THE  COURT. 

Chap.  XIX.    and  not  for  foreclosure  [j).     Where  a  sale  was  directed  at  the 

— —  instance  of  a  puisne  incumbrancer,  besides  a  deposit  to  cover 

the  probable  sale  expenses,  a  bidding  was  ordered  to  be 
reserved  sufficient  to  cover  the  amount  found  due  to  the  first 
mortgagee  (y)  ;  and  where  a  second  mortgagee  of  a  moiety  of 
the  estate  was  plaintiff,  the  conduct  of  the  sale  was  given  to 
a  defendant,  the  first  mortgagee  of  the  entirety,  as  being  a 
more  convenient  and  less  expensive  coiu'se  (s) . 

Sale  under  Now,  under  s.  25  of  the  Conv.  Act,  1881,  which  has  re- 

pealed s.  48  of  the  Chancery  Procedure  Act,  1852,  any  person 
entitled  to  redeem  mortgaged  property  may  have  a  judgment 
or   order  for  sale   instead  of    for   redemption  in   an    action 
brought  by  him,  either  for  redemption  alone,  or  for  sale  alone, 
or  for  sale  or  redemption  in  the  alternative ;    and  in  any 
action,  whether  for  foreclosure,  or  for  redemption,  or  for  sale, 
or  for  the  raising  and  payment  in  any  manner  of  mortgage 
money,  the  Court,  on  the  request  of  the  mortgagee,  or  of  any 
person  interested  either  in  the  mortgage  mone}'  or  in  the 
right  of  redemption,  and  notwithstanding  the  dissent  of  any 
other  person,  and  notwithstanding  that  the  mortgagee  or  any 
person  so  interested  does  not  appear  in  the  action,  and  with- 
out allowing  any  time  for  redemption  or  for  payment  of  any 
mortgage  money,  may  direct  a  sale  of  the  mortgaged  pro- 
perty, on  such  terms  as  it  thinks  fit,  including  at  its  discretion 
the  deposit  in  Coiurt  of  a  reasonable  sum  fixed  by  the  Court 
to  meet  the  expenses  of  sale,  and  to  secure  performance  of 
the  terms.   Nor,  by  sub-s.  4,  is  it  necessary  that  the  priorities 
of    incumbrancers   should  be  determined  prior  to  the  sale. 
"Where  the  action  is  brought  by  a  person  interested  in  the 
right  of  redemption,  and  he  seeks  a  sale,  tlie  Court  may,  by 
sub-s.  3,  on   the  application  of   any  defendant,  direct  the 
plaintiff  to  give  such  security  for  costs  as  it  thinks  fit,  and 

(.,)  JTutton  V.  Scaly,  (1858)  4  Jur.  (1880)  lo  Ch.  D.  93. 

N.  S.  450  ;  see,  too,  Mncrne  v.  liUer-  (y)    Whitfithl  v.  Roberts^  sup.     For 

<(/«,  (1858)  iJ.  9G7.     Whore  the  decree  forms,  see  Seton,  6th  cd.,  Forms  3 

was  simply   for  foreclo.sure,  liberty  and  4,  pp.  1912—4. 

might  be  reserved  to  apply  in  cham-  (r)  Jhuift  v.  Xuiison,  (1858)  7  W. 

bers  for  a  eale  :  Grcenotigh  v.  Littler,  E.  5  ;  28  L.  J.  Ch.  49. 
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may  give  the  conduct  of  the  sale  to  any  defendant,  and  may    Chap.  XIX. 

give  such  directions  as  it  thinks  fit  concerning  the  costs  of   

any  of  the  defendants.  The  ahove  provisions,  by  sub-s.  5, 
apply  to  actions  brought  either  before  or  after  1882. 

Under  this  s.  an  order  for  sale  may  be  made  at  any  time  Of<ier  for  sale 

"wnen  made. 

before  the  order  for  foreclosure  has  been  made  absolute  («) , 
even  on  the  motion  for  making  the  foreclosure  order  abso- 
lute {b)  ;  and  it  may  be  made  on  an  interlocutory  application 
before  the  trial  (c),  or  on  motion  for  judgment  in  default  of 
appearance  or  of  defence  {d),  and  the  sale  may  be  directed  to 
take  place  out  of  Court  (e).  The  discretionary  power  given 
by  the  s.  is,  however,  to  be  exercised  judicially  ;  and,  accord- 
ingly, where  the  first  mortgagees  asked  for  foreclosure,  and 
produced  evidence  to  show  that  a  sale  would  not  realize  the 
amount  of  their  mortgage,  the  Court  refused  to  order  a  sale 
at  the  instance  of  the  mortgagor  and  subsequent  mort- 
gagees ( /') .  A  sale  may  be  du-ected  without  the  plaintiff's 
consent,  although  the  mortgaged  property  is  only  an  equity 
of  redemption,  there  being  prior  mortgagees  not  parties  to 
the  action  (</) .  "Where  a  defendant  mortgagor  did  not  appear, 
and  the  second  mortgagee  made  default  in  pleading,  a  sale  of 
only  so  much  of  the  property  as  would  be  sufficient  to  satisfy 


{a)    Union   Bank  of  London  \.   In-  See BreurrY.  Square,  I8d2,  2  Ch.  Ill; 

gram,  (1882)  20  Ch.  D.463  ;  51  L.J.  61  L.   J.  Ch.  516,  where  mortgagor 

Ch.  508.  ordered  to  give  security  for  100/.  ; 

{b)   Weston  v.  Davidson,  (1882)  W.  and  WooUey  v.  Golman  and  Davies  r. 

N.    28.      In    this    case    the    Court  Wright,  sup.  considered.     As  to  the 

ordered    the    defendant   (the    mort-  conduct  of  the  sale  generally,  see  inf. 

gagor)  to  deposit  150/.,  and  to  pay  p.  1161. 

the  costs  of  the  application,  within  a  (^   jfade  v.  Wiho>2,  (1882)  22  Ch. 

month.  D.  235  ;  52  L.  J.  Ch.  399  ;  Oldham  v. 

(c)    Woolki/   V.    Cohnan,    (1882)    21  Stringer,  {l8Si)  33  W.  B..  251. 

Ch.  J).  169  ;  51  L.  J.  Ch.  854,  where  .  ,    „    „          ^  ,                    „ 

'    .                              '  [e)    If  oolley  v.  Cohnan,  sup.  ;  Brewer 

a  reserved  price  was  fixed,  and  the  c 

^                           '  V.  Square,  sup. 

conduct  given  to  the  mortgagor,  he 

being  ordered  to  pay  1 50/.  as  security.  (/)  Merchant  Banking  Co.  v.  London 

But  in  Davies  v.   Wright,  (1886)    32  £;  Sanseatic  Bank,  {1886)  55  L.J.  Ch. 

Ch.  D.  220,   the  mortgagor  having  '*'^- 

been  given  the  conduct  of  the  sale,  (g)  Cripps  v.  Wood,  (1882)  51  L.  J. 

was   not    ordered  to   give  security.  Ch.  584. 
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Chap.  XIX.    what  was  due  on  the  plaintiff's  mortgage,  the  amount  to  he 
^-^^— —  first  certified,  was  directed  (//).     It  seems  that  the  fact  that  a 


mortgaged  property  can  only  he  sold  in  lots  is  a  sufficient 
reason  for  refusing  a  sale,  if  the  first  mortgagee  ohjects  (/). 

Sale  or  fore-         "Where  a  mortgagee  or  mortgagor,  whether  legal  or  equit- 

closure  may  do  o    o      '^  >^  ^ 

be  obtained  in  ^hle,  or  a  person  entitled  to,  or  having  property  suhject  to, 
a  legal  or  equitahle  charge,  or  a  person  having  the  right  to 
foreclose  or  redeem  any  mortgage,  whether  legal  or  equitahle, 
requires  only  a  sale,  foreclosure,  delivery  of  possession  hy  the 
mortgagor,  redemption,  reconveyance,  or  delivery  of  posses- 
sion hy  the  mortgagee,  he  may  ohtain  such  relief  hy  means 
of  an  originating  summons  (A-)  ;  and,  unless  he  wishes  to 
comhine  other  relief  with  one  of  those  ahove  enumerated,  he 
will  not  he  allowed  the  costs  of  proceeding  hy  an  action  (/). 

Immediate  Under  the  old  practice,  an  immediate  sale  would  not  he 

^^hen.'^'^'''^^*^'  ordered,  unless  all  parties  interested  in  the  equity  of  re- 
demption were  hefore  the  Court  and  gave  their  consent ;  and, 
as  in  the  case  of  foreclosure,  a  day  was  in  the  first  instance 
fixed  for  payment ;  and  in  default  of  payment  a  sale  was 
directed  (w)-  Where,  however,  the  mortgaged  property  con- 
sisted of  leaseholds,  the  rents  of  which  were  insufficient  to  keep 
down  the  interest  and  other  charges  upon  it,  an  immediate 
sale  was  ordered  at  the  instance  of  the  first  mortgagee  {n)  ; 
so,  also,  in  other  cases  where  special  circumstances  made  this 
the  most  desii-ahlo  course  (o)  ;  hut  this  discretionary  power 
was  exercised  (unless  with  consent)  only  under  special  cu'- 
cumstances — e.g.,  where  there  was  such  a  complication  of 
interests  that  the  common  decree  could  not  he  conveniently 

.  {h)    Wade    v.     Wilson,     (1882)    22  and  sec  Seton,  6th  ed.  1919. 

Ch.  D.  235.  («)  ThlUips  v.  Gutteridge,  (1859)  4 

(i)  Provident  Clerk.,   S;c.  As><on.  v.  ^-  &  J-  ^31 :  Foster  v.  Harvey,  (18G3) 

Lewi!^,  (1892)  67  L.  T.  644.  4  D.  J.  &  S.  59. 

'^         '  ((,)  Marriott  v.  Klrkham,  (1862)  3 

[k)  R.  S.  C.  1883,  O.  LV.  r.  5a.  (^.^_  ^gg .  gj  £,  J.  Ch.  312  ;  Xannan 

{I)  O'Kelhj   V.    Culverhouse,    (1887)  v.  &'(/V,  (1864)  33  Boav.  522.     As  to 

W.  N.  36.  a    sale    being    ordered   against  the 

(>m)  Smith   V.    RohinMu,    (1853)     1  Crown,  sec  Scott  v.  Roharts,  (1856)  4 

Sm.  &  G.  140  ;    22  L.  J.  Ch.  4R2  :  W.  R.  499,  and  cases  there  cited. 
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worked  out  (p) — and  was  exercised  for  the  general  benefit  of  Chap.  XIX. 

...                                  .  Sect.  1. 

the  estate,  and  not  so  as  to  operate  injui-iouslj  or  oppressively  


on  any  person  interested  (q) .  The  jurisdiction  under  the 
Conv.  Act  is  also  discretionary  ;  and  the  discretion  to  order 
an  immediate  sale  will  not  apparently  be  exercised  in  cases 
where  the  defendant  does  not  appear.  In  such  cases  the 
practice  still  seems  to  be  to  postpone  the  sale  till  after  the 
certificate ;  thus  one  month  seems  in  one  case  (r)  to  have 
been  allowed  after  the  certificate;  in  another  (s),  three. 
Where  the  writ  only  asked  for  foreclosure,  and  the  defendant 
did  not  appear,  an  order  was  made  for  foreclosure,  with  liberty 
to  apply  in  chambers  for  a  sale,  on  giving  the  mortgagor 
notice  of  the  intention  to  do  so  (;").  "Where  the  mortgagor 
appeared  but  put  in  no  defence,  an  immediate  order  for  sale 
was  made  (ii). 

It  was  formerly  much  doubted  whether  sale  or  foreclosure  Equitable 
was  the  proper  remedy  for  an  equitable  mortgagee;  and  a  TalloTiore- 
distinction  was  sometimes  drawn  between  a  case  where  the  closure, 
mortgagee  had  an  agreement  for  a  legal  mortgage  and  a  case 
where  he  had  a  mere   equitable   charge.     Now,  under  the 
Conv.  Act,  1881,  s.  25,  combined  with  the  definition  of  a 
"mortgage  "  contained  in  s.  2,  sub-s.  vi.,  as  including  "any 
charge   on   any  property  for   securing  money  or   money's 
worth,"   the  Court  has   power  to  order  a  sale  of  property 
subject   to   an   equitable   mortgage,  whether  the  deposit  of 
deeds  is  or  is  not  accompanied  by  an  agreement  to  execute  a 
legal  mortgage  {x) . 

As  a  general  rule,  no  party  to  the  suit  ought  to  bid  for  Who  may  bid. 
the  estate  without  the  ^^revious  permission  of  the  Court  (//) ; 

{p)  See  Hiorns  v.  Holtom,   (1852)  {s)  Greeny. £iffffs,{lSS5)'W.'N. 128. 

16  Jur.  1077  ;    TTicJcham  Y.  KieJwkon,  {()  S.  IT.  Listriet  Bank  y.  Turner, 

(1854)  19  Bear.  38  ;  Frohcrt  v.  Price,  (1882)  31  W.  E.  313. 

(1853)  1  Eq.  R.  51.  (?<)  Charleicood  v.  Hammer,  (1884) 

[q)  Hurst  y.  H.,  (1852)    16  Beav.  28  Sol.  J.  710. 

372  ;    22  L.   J.   Ch.   538  ;    and  see  (x)  OhUia>n  v.  Stringer,  (1884)   33 

Smith  y.  Eobinson,   (1853)   1  Sm.   &  "W.  R.  251 ;    Wade  v.    Wilson,  sup.; 

G.  140 ;  22  L.  J.  Ch.  482.  Davies  y.  Wright,  (1886)  32  Ch.  D. 

(?•)     Wade    V.     WiJson,    (1882)    22  220. 

Ch.  D.  235;  52  L.  J.  Ch.  399.  [y)  Elworthyy.  BiUinff,  (1841)   10 
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Chap.  XIX.    and  the  party  permitted  to  bid  will  not  be  allowed  to  con- 

duct  the  sale  {z) ;  and  where,  without  such  permission,  the 

party  conducting  the  sale  purchased,  and  under  a  feigned 
name,  the  Court,  even  after  the  purchase  had  been  confirmed, 
ordered  the  estate  to  be  put  up  again  at  the  price  for  which 
he  had  bought  it ;  and  if  there  should  be  no  higher  bidding, 
he  was  to  be  held  to  his  bargain  (a).  A  residuary  legatee  {b), 
or  tenant  for  life,  or  owner  of  a  reversionary  interest  in  the 
estate,  may  (subject  to  the  above  restriction)  purchase  on  a 
sale  by  the  Court ;  and  Lord  Eldon,  although  disapproving 
of  the  rule,  has  referred  to  its  existence  as  free  from  doubt  (c) . 
But  leave  to  bid  has  been  refused  to  an  executor  in  an  ad- 
ministration suit  ((/)  ;  so  also,  to  a  receiver  (e),  and  to  a 
guardian  ad  litem  (/),  and  to  trustees  (g).  The  stringency  of 
the  rule  may,  however,  be  relaxed  where  all  parties  who  are 
sui  jio'is  consent,  and  an  advantageous  sale  cannot  be  other- 
wise effected  (A) .  If  leave  to  bid  is  not  given  by  the  order 
for  sale,  an  application  for  leave  must  be  made  by  summons 
in  chambers  (/),  which  must  be  served  on  all  parties  in- 
terested (A-) .     The  vendors  are  not  liable  for  the  acts  of  other 

Si.   98;    10  L.  J.    N.  S.  Oh.    176  ;  under  the  review  of  the  House  of 

Sug.  14th  ed.  99.     But  the  sale  will  Lords  by  a  purchaser,  although  he 

not  necessarily  be  set  aside  on  the  is  not  a  party  to  the  cause ;  Bailey 

ground  of  his  having  bid:    Wilso7i  v.  Matde,  (1825)  7  C  &  F.  121,  n. 

V.  Greemcood,  (1819)   10  Si.   101,  n.  [b)   Eooper  v.   Goodwin,  (1815)   G. 

Under  the  Partition  Acts  leave  may  Coop.  95. 

be  given;  see  «?<jt;.  p.  1140.  {c)  See    Williams  v.  Attenborough, 

(z)  Domville  v.   Berrington,   (1837)  (1823)   T.  &  R.  76 ;   1  L.J.  (0.  S.) 

2  Y.  &  C.  723;    7  L.  J.  N.  S.  Ex.  Ch.  138. 

Eq.  58  ;  and  see  Verrall  v.  Cathcart,  [d]   Geldard   v.    Randall,    (1815)    9 

(1879)  27  W.  R.  645.     And  the  rule  Jur.  1085. 

"vrill  not  be  departed  from,  even -where  (<?)  Alveny.  Bond,  (1841)  Fl.  &  K. 

the  persons  having  the  conduct  are  196. 

guilty   of    delay    {Ex  p.   McGregor,  (/)  I)odsonY.Bis}iop,{\^Q2)^eton, 

(1851)  4  De  G-.  &  S.  603) ;    but  it  6th  ed.  341. 

may  perhaps  be  relaxed  where  the  {g)  See  TennantY.  Trenchard,  {IM9) 

property   is    clearly    insufficient    to  4  Ch.  at  p.  546  ;  38  L.  J.  Ch.  169. 

pay  the  debt,  and  sale  has  already  (//)  Campbell  v.    Walker,    (1800)   6 

been  attempted,  without  producing  Ves.    C78,    682  ;    Fanner    v.    Bean, 

any  bond  fide  hid  :    Spaight  \.  Baiter-  (1863)   32    Beav.    327;    Tennant    v. 

«o«,  (1840)    9   Ir.  Eq.  R.   149;    Steele  Trenchard,  sup. 

V.  Bevonporl,  (1847)  11  ib.  339.  (i)  R.  S.  C.  0.  LV.  r.  2  (14). 

(rt)  Sidny  \.  Ranger,  (1841)    12  Si.  (k)  For  form  of  summons,  see  Dan . 

118.    Such  an  order  may  be  brought  C.  F.  5th  ed.  645. 
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parties  fo  the  action  in  employing  a  person  to  make  fictitious  Chap.  XIX, 

.  .  Sect.  1. 

biddings  (/).  


The  effect  of  leave  to  bid  is  not,  as  has  heen  sometimes  Effect  of  leave 
erroneously  supposed,  to  place  the  person  obtaining  leave 
in  a  fiduciary  position  towards  the  Court  ;  such  person 
assumes  only  the  duties  and  obligations  as  to  disclosure  and 
good  faith  which  are  incumbent  upon  an  ordinary  purchaser 
from  an  ordinary  vendor  (»?).  It  seems  that  leave  to  bid, 
once  given,  unless  in  terms  confined  to  bidding  at  a  specific 
auction,  removes  the  disability  and  puts  the  parties  at  arm's 
length  as  regards  the  property,  so  as  to  enable  the  person 
obtaining  leave  subsequently,  and  after  failure  of  the  auction, 
to  become  the  purchaser  (/;/) . 

In  general,  the  plaintiff,  or  other  person  having  the  car-  Conduct  of 
riage  of  the  decree,  conducts  the  sale  {n),  in  which  case  his 
solicitor  is  considered,  as  between  the  vendors  and  the  pur- 
chaser, to  be  the  agent  of  all  the  parties  to  the  action  (o) ;  but 
where  in  an  administration  action  an  order  is  made  for  the 
sale  of  any  property  vested  in  any  executor,  administrator,  or 
trustee,  the  conduct  of  the  sale  will  be  given  to  him  unless 
the  Court  otherwise  directs  (7;).  The  Court,  however,  may, 
if  it  be  for  the  benefit  of  the  parties  to  the  action,  and  a 
sufficient  case  is  made  out,  give  the  conduct  of  the  sale  to  a 
person  other  than  the  plaintiff  ((7),  e.g.,  the  defendant  (r) ; 
and,  in  determining  the  question,  does  not  necessarily  con- 
sider the  extent  of  the  interests  of  the  several  parties,  nor  the 
possession  of  the  title  deeds ;  inasmuch  as  every  party  to  the 

[l)   Union  Bank  v.  Munster,  (1887)  {p)  R.  S.  0.   1883,  0.  L.  r.  10. 

37  Ch.  D.  51  ;  57  L.  J.  Ch.  12i.  The  Court  of  Appeal  wiU  not  inter- 

{m)   Coaks  v.  Bosu-cU,  (1886)  11  Ap.  fere  with  the  exercise  of  the  judge's 

Ca.  232  ;  55  L.  J.  Ch.  761.  discretion  :  Be  Love,  (1885)  29  Ch.  D. 

(«)  Knott  V.  Cottee,  (1859)  27  Beav.  349  ;  54  L.  J.  Ch.  816. 
33  ;  even  though  he  would  not  con- 
duct  the    sale,  if    it    were   out  of  ('^)  ^'''°"  ^-  ^^''"'^   (^S^^)  ^  ^^• 
Court :  Bale  v.  Eamilton,  (1853)  10  ^^^  '  ^^  ^-  '^-  ^^-  ^^^  ;   Sewitt  v. 
Ha.  App.  vii.  Nanmi,  (1858)  7  W.  R.  5  ;  28  L.  J. 

(0)  Balhi/  V.  Bullen,  (1830)  1  R.  &  ^^-  ^^■ 

^-  296.  (,•)  Eewitt  v.  Nanson,  sup. 

D.       VOL.  II.  4  F 
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Chap.  XIX,    suit  is  bound  to  facilitate  the  sale  (.s).     Interference  by  other 

Sect.  1. 

parties  with  the  person  having  the  conduct  of  the  sale  may  be 

restrained  by  injunction  (/).  Under  the  Conv.  Act,  1881, 
s.  25  (2)  (3),  the  conduct  of  a  sale  in  a  foreclosure  or 
redemption  action  may  be  given  to  any  defendant ;  and  it 
has  accordingly  been  given  in  several  cases  to  the  person 
having  the  most  interest  in  obtaining  a  large  price  {u).  But 
there  is  no  definite  rule  to  the  effect  that  the  conduct  of  tlie 
sale  should  be  given  to  the  mortgagor  or  subsequent  incum- 
brancers, at  any  rate,  where  the  property  affords  an  ample 
security.  Thus,  the  conduct  has  been  given  to  the  plaintiff, 
the  first  mortgagee,  where  the  property  was  amply  sufficient 
to  satisfy  his  and  the  second  mortgagee's  mortgages  (.r). 
The  conduct  has  also  been  given  to  a  fourth  mortgagee  on 
his  briuging  into  Coiu?t  a  sum  of  money  sufficient  to 
guarantee  the  plaintiffs,  the  first  mortgagees,  against  loss  (?/) . 
Where  mortgagees  sell  under  the  Court's  direction,  they  are 
not  liable  for  the  acts  of  other  parties  to  the  action,  but  stand 
in  the  same  position  as  ordinary  vendors  (;:) . 

Court  caunot  Where  a  suit  is  instituted  to  carry  into  execution  the 
thne^ftxed  for  trusts  of  an  instrument  which  directs  a  sale  upon  the  occur- 
sale  by  trust,  j-q-j^^qq  of  a  specified  event,  and  some  of  the  parties  interested 
in  the  proceeds  of  sale  are  not  std  juris,  the  Court  has  no 
power,  under  its  general  jurisdiction,  to  direct  a  sale  before 
the  occurrence  of  such  event  [a)  ;  however  injmious  delay 
may  be  to  the  property  {b)  ;  nor  even,  it  would  seem,  where 
all  the  parties  are  suf  Juris,  if  the  intention  of  the  testator  in 
fixing  a  time  for  sale  would  be  defeated  (c). 

(.s)  Knott  V.  C'oltec,  (1859)  27  Beav.  (y)  Korman    v.    Beaumont,    (1893) 

33.  W.  N.  p.  45. 

(0  Bean  v.  Wilson,  (1878)   10  Ch.  (.-)   Vnion  Bank  v.  Munster,  (1887) 

D.  136.  37  Ch.  D.  51 ;  57  L.  J.  Ch.  124. 

{u)  Bavics   V.    Wright,    (188G)    32  {a)  Blacldow  \.  Laics,  {\W2)2'S.m. 

Ch.    D.    220 ;     WooUoj    v.    Colman,  40 ;    Carlyon  v.    Tniscott,    (1875)    20 

(1882)  21  Ch.  D.  169  ;  51  L.  J.  Ch.  Eq.  348 ;  44  L.  J.  Ch.  186. 

854  ;  Brewer  v.  Square,  1892,  2  Ch.  (A)  Johnstone    v.    Babcr,    (1845)    8 

111  ;  61  L.  J.  Ch.  516.  Beav.  233. 

(x)  Christ!/  V.    Van  Troinp,   (1886)  (c)  Bristow  v.   SJdrrow,   (1859)   27 

W.  N.  111.  Beav.  590,  sup.  p.  1153. 
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•urt  to  have  properly  directed  a  sale,  tlie 
estate  may  be  sold  at  such  place  either  in  London  or  in  the 


Assuming  the  Court  to  have  properly  directed  a  sale,  the    Chap.  XIX. 

Sect.  1. 


Sale  may  be 

country,  and  by  such  person,  as  the  Comi  shall  think  fit  [a)  ;  in  to-mi  or 
and  where  the  action  is  proceeding  in  a  district  registry,  the  ^^^^  ^' 
judge  has  an  absolute  discretion  whether  the  sale  shall  be 
made  there  or  in  chambers  {e).     A  sale  in  a  manner  different 
from  that  directed  by  the  decree,  and  unperfected  by  con- 
veyance, will  be  treated  as  a  nullity  (/). 

The    general  rules,  to  which  we   have  referred,  respect-  Duties  of 
ing  the  relative  duties  of  intending  vendors  and  purchasers  lurchasera 
prior   to    the    contract,    apply   as   well   to   sales   under   an  P"*^^  *°  ^^^^' 
order   of    the    Court    as    to   ordinary    sales :    e.g.,   pufiing 
cannot  be   supported  in  the   one   case   more   than   in  the 
other  (ff). 

"Where  the  sale  is  made  in  an  administration  suit,  the  The  par- 
trustees  or  other  real  representatives  of  the  deceased  person 
must  make  an  affidavit  {//)  as  to  the  particulars  of  the  real 
estate,  and  the  incumbrances  affecting  it ;  and  in  other  cases 
similar  evidence  is  required  by  the  Court.  The  particulars 
of  sale  are  prepared  by  the  solicitor  of  the  party  conducting 
the  sale,  and  are  in  the  ordinary  form,  except  that  they  are 
intituled  in  the  cause  or  matter,  and  that  the  sale  is  stated 
to  be  made  with  the  approbation  of  the  judge,  under  a 
decree  or  order.  The  solicitor  of  the  party  conducting  the  The  abstract, 
sale  also  prepares  the  abstract,  which,  before  the  property  is 
offered  for  sale,  must  "  be  laid  before  some  conveyancing 
counsel  approved  by  the  Court  for  his  opinion  thereon,  to 
enable  proper  directions  to  be  given  respecting  the  conditions 
of  sale  and  other  matters  connected  with  the  sale  " ;  and  a 


{d)  Cons.  0.  XXXV.  r.  61,  which  Ves.   617;  Doweii  v.  Ei-ans,  (18i4)  1 

has    not    been    reproduced    by    the  J.  &  L.  178,  266. 

E.    S.    C.    1883;    but    the   practice  /  x    n-          7          -n-  n  ,^     nora\   o 

',        ,            ^      „  Uj)  DimmocJc  v.   Sallelt,    (186S)   2 

would  seem  to  be  the   same.     See 


E.  S.  C.  1883,  0.  LXXII.  r.  2. 


Ch.  21,  29;  36  L.  J.  Ch.  146;  and 


,,,,,,,  ^  ,     „  ,  see  Coahs  v.  BoswcU,  (1886)   11  Ap. 

[e)  Macdonald    v.  Foster,   (18u)    6  ^a.  232  ;  55  L.  J.  Ch.  761. 
Ch.  D.  193. 

(/)  Annesleij  v.  Ashurst,  (1734)  3  {h)  For  form  of  affidavit,  see  E.  S. 

P.  W.  282  :  Ex  p.  Eughes,  (1802)  6  C.  1883,  App.  L,  No.  11. 

4r2 
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To  be  laid 
before  con- 
veyancing- 
counsel. 


Chap.  XIX.    time  for  tlie  delivery  of  the  abstract  to  the  purchaser  or  his 

— —   solicitor  is  to  he  specified  in  the  conditions  (/).     Under  this 

provision,  the  abstract,  with  a  copy  of  the  particulars  as 
settled  in  chambers,  and  a  di-aft  of  the  ordinary  formal  con- 
ditions employed  on  sales  by  the  Com-t,  is  usually  laid 
before  one  of  the  six  conveyancing  counsel  of  the  Court; 
with  instructions  to  advise  whether  the  sale  should  be  made 
subject  to  any  and  what  special  conditions  (/.).  The  Coiu't 
has,  however,  a  discretion  to  dispense  with  this  rule,  upon  the 
ground  of  expense  (/),  or  for  any  other  special  reason  {nt). 


In  considering  the  conditions,  the  expression  "the  vendors," 
if  unexplained,  has  been  held  by  V.-C  Wood,  at  chambers, 
to  include  all  the  parties  to  the  suit. 

As  between  vendor  and  purchaser,  the  conveyancing  counsel 
is  the  agent  of  the  vendor,  even  though  he  is  so  appointed 
by  the  Court,  and  the  vendor  himself  has  no  voice  in  his 
selection  (ii)  ;  in  sales  by  the  Coiu't  there  must  be  at  least 
as  much  good  faith  shown  towards  the  piu-chaser  as,  and 
perhaps  a  little  more  than,  is  required  from  ordinary  vendors 
out  of  Court  (o).  The  Court,  therefore,  will  not  knowingly 
jiass  off  an  absolutely  bad  title  by  the  aid  of  special  con- 
ditions (p) ;  but  in  one  case,  where  there  was  an  apparently 
good  title  commencing  with  a  recent  conveyance  on  the 
purchase  by  a  late  owner,  but  a  defect,  which  had  then 
apparently  been  overlooked,  existed  in  the  prior  title,  such 


Court  will  not 
knowingly 
allow  defec- 
tive title. 


(i)  R.  S,  C.  1883,  O.  LI.  r.  2. 
How  far  the  proceedings  in  the 
action  should  be  shown  on  the  abs- 
tract, see  TFafers  v.  TF.,  (I8GG)  15 
W.  R.  191 ;  36  L.  J.  Ch.  19.5. 

(k)  A  form  of  the  common  condi- 
tions ordinarily  used  on  sales  by  the 
Court  is  given  in  R.  S.  C.  1883, 
App.  L.  No.  15,  but  this  form  is  in 
some  respects  obsolete,  and  is  not  now 
used  as  it  stands  ;  see  Wolst.  Forms 
and  Prec.  6th  ed.  24  ct  scq. 

(l)  Chamberlain  v.  C,  (1853)  1  Sm. 
&  G.  App.  xxviii. 


())i)  Gibson  v.  Woollard,  (1854)  5  D. 
M.  &  G.  835  ;  24  L.  J.  Ch.  56  ;  Ee 
Jones,  (1855)  3  W.  R.  56  i;  Relph  v. 
Horton,  (1870)  19  W.  R.  220. 

(«)  Re  Hamster,  (1879)  12  Ch.  D. 
131,  141  ;  48  L.  J.  Ch.  837. 

(.)  lb. 

{p)  Bennett  v.  V'heehr,  (1838)  1 
Ir.  Eq.  R.  18 ;  and  see  Hume  v, 
Bentloj,  (1832)  5  De  G.  &  S.  527; 
21  L.  J.  Ch.  760  ;  Kunn  v.  Hancock, 
(1871)  6  Ch.  850  ;  40  L.  J.  Ch.  700  ; 
Eke  V.  E.,  (1872)  13  Eq.  196;  41 
L.  J.  Ch.  213  ;  Ee  Banister,  sup. 
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defect  consisting  in  a  possible  claim  to  a  reversionary  estate    Ch^v-  XIX. 

Sect.  1, 

for  life  in  a  part  of  the  property,  the  enjoyment  of  ^hich  '—^ — 

was  essential  to  the  enjoyment  of  the  residue,  Lord  Eomilly, 
upon  the  matter  being  brought  before  him  privately  at 
chambers,  decided  that  the  property  should  be  put  up  for 
sale  under  a  condition  that  the  abstract  to  be  delivered  to  the 
purchaser  at  the  expense  of  the  vendors  should  commence 
with  the  conveyance  above  referred  to ;  but  that  the  purchaser 
might  have  a  full  abstract  of  the  prior  title  if  he  chose  to  pay 
for  it,  and  was  to  be  allowed  to  investigate  it ;  which  it  was 
considered  very  unlikely  that  he  would  do.  The  case  was  a 
difficult  one ;  for  the  sale,  which  was  in  a  creditors'  suit, 
was  a  matter  of  necessity ;  and  to  explain  the  real  state  of 
the  earlier  title  would  have  been  instantly  to  bring  down  a 
claim  which  was  not  based  on  any  moral  equity,  and  which, 
in  the  absence  of  such  disclosure,  in  all  probability  would 
never  be  made. 

When  the  conveyancing  counsel  has  added  such  special  Particulars 

.  ^  '-  and  conditions 

conditions  as  he  thinks  necessary,  the  particulars  and  con-  settled  in 
ditions  are  finally  settled  in  chambers,  the  time  and  place 
of  sale  are  fixed,  and  the  auctioneer  is  appointed,  and  the 
amount  of  his  remuneration  is  determined  {q) . 

The  common  conditions  provide  for  a  reserved  bidding  (/■)  Ef'served 

p  °  ^  ^   bidding  and 

and  also  for  the  payment  of  a  deposit  by  the  purchaser.  The  deposit, 
person  appointed  to  receive  the  deposit  must  usually  give 
security  (s) .  Under  the  old  practice,  the  Court  has  refused 
to  sanction  its  payment  to  the  Master's  clerk,  but  has  allowed 
it  to  be  paid  to  the  solicitors  of  a  defendant  in  the  cause, 
they  undertaking  by  counsel  to  account  for  it,  and  the 
defendant  submitting  to  be  bound  by  any  fu.ture  order 
which  the  Com-t  might  make  respecting  it  (/).     Where  the 

(q)  See  Dan.   C.  P.    Tth  ed.    876  is  not  used  as  it  stands.    For  form  of 

et  seq.  conditions  see  "Wolst.  Forms  &  Free. 

(r)  This,  however,  is  not  the  case  6th  ed.  p.  24. 
in  the  Form  No.  15,  App.  L.  to  R.  (*)  Dan.  C.  P.  7th  ed.  880. 

S.  C.  1883,  which  is  also  otherwise  {t)  Lyon  v.    Culvill,   (1842)   6  Jur. 

deficient  (see  s((^.  p.  1164,  n.  (A)),  and  680.     On  small  sales  security  is  some- 
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Chap.  XIX.    auctioneers  receive  tlie  deposit,  tliey  are  justified  In  paying 
- — — ^ —  It  to  tlie  solicitors  of  the  vendors  for  the  purpose  of  payment 
Into  Court  {u). 

Highest  If  an  incompetent  person  (as  a  lunatic)  Is  declared  the 

bidding  by  .  .  ^  ^ 

person  incom-  highest  bidder,  the  Court  cannot  hold  the  next  bidder  to  his 

msufficient^      bidding,  or  even  allow  him  to  stand  as  purchaser  with  the 

means,  effect    cQuggnt  of  the  parties  to  the  cause  (.r).     In  one  case,  where 

the   offer   of   the   highest   bidder  was  rejected,   under   the 

idea  that  he  was  of  Insufficient  means,  and  the  next  bidder 

was  declared  the  purchaser,  the  Court  did  not  treat  the  sale 

as  void;   but  seemed  to   consider  that   the   highest  bidder 

should  have  moved  that  he,  instead  of  the  other,  might  be 

declared  the  purchaser  (//). 


Bidding  after 
estate  bought 
in. 


"Where  a  purchaser  made  an  offer  after  the  auctioneer  had 
declared  the  amount  of  the  reserved  bidding,  It  was  held  that 
this  was  an  offer  respecting  which  a  special  application  to 
the  Court  was  necessary  (s)  ;  but  in  one  case,  where  the 
property  was  bought  in,  but  before  the  auctioneer  left  the 
rostrum,  a  person,  to  whom  the  reserved  price  had  been 
improperly  divulged,  agreed  to  purchase  for  that  amount, 
the  contract  was  held  to  be  binding  upon  him  (a)  ;  and  the 
judge  observed  that  it  is  very  usual  for  the  reserved  bidding 
to  be  known ;  and  a  constant  practice  for  persons  to  take  the 
property  at  the  reserved  bidding. 


Section  2. 


Highest 
bidder  not 
the  purchaser 


(2.)  T/ic  rights  and  /ialji7ififs  of  iJw  highest  bidder  hcforc  the 
certificate  becomes  absolute; — the  late  practice  of  opening 
biddings. 

After  the  sale,  the  auctioneer  and  the  solicitor  of  the  party 
having  the  conduct  of  the  sale  certify  the  result  [b] ,  and  their 


times  dispensed  •witli,  on  the  auc- 
tioneer undertaking  to  pay  the  de- 
posit into  Court. 

{u)  Broun  v.  Farelrothcv,  (1888)  59 
L.  T.  822. 

(.r)  Sug.  14th  ed.  102;  lilaclbeard 
V.  liiuliffroi,  (1786)  1  Cox,  200  ;  but 
qi(.,  -whether  the  Court  miglit  not 
treat  the  case  as  one  of  an  offer  to 


purchase  by  private  contract. 

(y)  Hughes  v.  Lipscombe,  (184G)  G 
Ha.  142. 

(=)  Dotflev.  Lucy,  (1845)  4  Ha.  311. 

(n)  Eke  \.  Barnard,  (1860)  28Beav. 
228  ;  aff.  ib.  232  ;  29  L.  J.  Ch.  729  ; 
and  see  Bousfichl  v.  Hodges,  (1863)  33 
Beav.  90. 

{h)  R.  S.  C.  1883,  0.  LI.  r.  Ca. 
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certificate  must  be  left  at  chamlDers  one  clear  day  before  that    Chap.  XIX. 

"^  Sect.  2. 

fixed  for  settling  the   Master's   certificate  (r).     One   of   the 

.  1  1       P    1      V,  1  •     until  certifi- 

Masters  of  the  judge  to  whose  branch  of  the  Court  the  cause  is  cate  becomes 
attached,  proceeds,  on  a  day  named  in  the  conditions  of  sale, 
to  certify  the  result ;  and  the  purchasers  may,  if  they  think 
fit,  attend  at  chambers,  by  their  solicitors,  to  settle  the 
certificate.  The  certificate  having-  been  settled  need  not  be 
signed  by  the  judge,  and  will  be  deemed  to  be  approved  and 
adopted  by  him,  unless  an  order  is  made  to  discharge  or  vary 
it  {(I)  ;  it  is  then  filed,  and  after  eight  days,  if  no  application 
be  made  in  the  interval  to  discharge  or  vary  it,  becomes 
absolute  (e),  although  it  may  under  special  cii'cumstances  be 
at  anytime  tbereafter  discharged  or  varied  (/).  Until  the 
certificate  becomes  absolute  the  bidder  has  not  absolutely 
assumed  the  character  of  purchaser ;  so  that  in  the  interval  a 
loss  by  fire  falls  on  the  vendors  {(/)  ;  and  a  motion  that  the 
best  bidder  shall  complete,  and  pay  his  purchase-money,  by  a 
certain  day,  will  be  refused  {//)  ;  but,  if  the  interest  purchased 
be  in  its  own  nature  determinable — c.(/.,  a  life  estate — it 
seems  that  he  must  pay  the  purchase-money,  although  the 
event  upon  which  the  interest  determines  occurs  before  the 
certificate  becomes  absolute  (/)  ;  so,  if  the  certificate  becomes 
absolute,  he  will,  in  the  case  of  a  life  estate,  be  entitled  to  the 
intermediate  income  (/«•) ;  and  if,  before  the  certificate  becomes 
absolute,  a  loss  arises  by  an  accident  involving  a  legal 
obligation  which  must  be  immediately  satisfied,  the  expense 
incurred  by  the  vendor  must  be  paid  by  the  purchaser  (/) . 


(c)  0.  LI.  r.  6.  These  two  rules  {i)  Anson  v.  Towgood,  (1820)  1  J. 
are  not  easily  reconcileable  ;  but  it  &  W.  at  p.  639  ;  and  see  Vesey  v. 
would  seem  that  "  certificate"  must  Ehcood,  (1842)  3  D.  &  War.  74,  over- 
be  read  in  substitution  for  "  affida-  ruling  Vincent  v.  Goinr/,  (1841)  cited 
vit"  in  r.  6,  ib.  p.  75. 

{d)  0.  LV.  r.  65,  [k)  Anson  v.  Towgood,  (1820)  1  J. 

(e)  0.  LV.  r.  70.  &  W.  637. 

(/)  O.  LV.  r.  71  ;  see  Hoicell  v.  (7)  Robertson  v.  SkcUon,   (1849)   12 

Eightley,  (1856)  8  D.  M.   &  G.  325  ;  Beav.  260  ;    19  L.  J.  Ch.  140  ;  and 

25  L.  J.  Ch.  341,  8G8.  see  Faramore  v.  Greenslade,  (1853)  1 

{g)  Ex  p.    Minor,   (1805)    11  Ves.  Sm.  &  Q.  541  ;  23  L.  J.  Ch.  34  ;  and 

559  ;  cited  13  Ves.  518.  ralmcr  v.  Goren,  (1856)  4  "W.  R.  688; 

(/()  Anon.,  (1794)  2  Ve?.  335.  25  L.  J.  Ch.  841. 
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Chap.  XIX. 
Sect.  2. 

Death  of, 
before  certifi- 
cate becomes 
absolute. 


Sub -sale  at 
profit. 


Opening-  the 
biddings, 
what  was. 


The  death  of  the  purchaser  before  the  certificate  "becomes 
absolute  does  not,  however,  vacate  the  sale,  even  although 
he  never  signed  an  agreement,  sales  by  the  Court  not  being 
within  the  Statute  of  Frauds  (m)  ;  but  the  contract,  it  is 
said,  cannot  be  enforced  against  his  representatives  with- 
out suit  (»)  ;  and  it  was  the  practice  in  such  a  case  not  to 
serve  the  heir  with  notice  of  an  application  to  open  the 
biddings  (o) . 

If,  he/ore  the  certificate  becomes  absolute,  the  purchaser 
resells  at  a  profit,  the  sub-purchaser  becomes  the  purchaser 
under  the  Coiui  at  the  advanced  price  (/;).  In  one  case, 
when  the  fii'st  pm-chaser  had  received  the  advance  in  price 
and  had  absconded,  the  Court  directed  the  property  to  be 
resold;  reserving  the  question  whether,  if  it  should  not 
produce  the  sum  offered  by  the  sub-purchaser,  he  should 
not  be  answerable  to  the  Court  for  the  difference;  and 
reserving  all  questions  of  liability  in  the  original  pur- 
chaser (q) ;  and,  in  another  case,  where,  before  the  certificate 
became  absolute,  the  original  purchaser  sold  at  a  profit,  a  re- 
sale was  ordered,  upon  the  terms  of  his  paying  into  Court 
the  amount  of  the  advance  offered  by  the  sub-purchaser  (>•) . 
If  the  purchaser  resells  a/fer  the  certificate  has  become 
binding,  the  original  purchaser  as  being  in  Equity  the  owner 
is  entitled  to  any  increase  in  the  price  (.s). 

Until  the  certificate  became  absolute  (/),  the  purcliascr, 
where  tlie  sale  was  by  auction,  might,  before  the  Sale  of  Land 
by  Auction  Act,  1867  {u),  have  lost  his  bargain  by  the 
Court  opening,   (as  it  was  termed,)  tlio  biddings ;  that  is, 


(;«)  See  A.-G.  v.  Day,  (1748)  1 
Ves.  sen.  221. 

(«)  lord  V.  Z.,  (1827)  1  Si.  503, 
but  qu. 

(o)  Templer  v.  Sweet,  (1815)  8  Eeav. 
464;  14  L.  J.  Ch.  421;  real  estate 
■with  the  exception  of  copyholds  now 
vests  in  the  personal  representative  : 
L.  T.  Act,  1897,  Pt.  i. 

{p)  Rodder  v.  Muffin,  (1830)  Tanil. 
341. 


{li)  JI(jlroyd\.  TF)jat(,  (ISl'))  2  Col. 
at  p.  329. 

{>•)  lie  Goodirin's  S.  E.,  (1862)  4 
Giff.  90  ;  and  sec  Fcarce  v.  P.,  (1834) 
7  Si.  138. 

(.v)  Bcicell  V.  THffncU,  (1855)  1  K. 
&  J.  324. 

(/)  Bridfjer  v.  rvnfold,  (1851)  1  K. 
i;  J.  28. 

in)   S.  7. 
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directing  a  re-sale,  on  the  application  of  a  person  willing    Chap.  XIX. 

to    give   a   biglier   price   for  the   property.      This  practice  - — -. 

has  now  been  abolished  by  the  above-mentioned  statute ;  abolished 
and  the  highest  boiui  fide  bidder  at  any  sale  by  auction  specmlc^ses. 
ordered  by  the  Court,  provided  he  has  bid  a  sum  equal 
to  or  higher  than  the  reserved  price  (if  any),  is,  by  s.  7, 
to  be  declared  and  allowed  the  purchaser ;  unless  the  Court, 
on  the  ground  of  fraud  or  improper  conduct  in  the  manage- 
ment of  the  sale,  upon  the  application  of  any  person 
interested  in  the  land,  either  opens  the  biddings,  holding 
such  bidder  bound  by  his  bidding,  or  discharges  him  from 
being  the  pm-chaser,  and  directs  a  resale  ;  but  any  such 
application  must  be  made  to  the  Court  before  the  Master's 
certificate  of  the  result  of  the  sale  has  become  binding  (.r). 
And  the  statute  applies  equally  to  a  sale  by  private  contract 
under  the  sanction  of  the  Court  (y). 

(•3.)    The  purc/iaser^s  ri<jhfs  and  liahUitles  after  the  eertifieate      Section  3. 
has  become  ausoliite. 

Upon   the   certificate   becoming   absolute,   the    purchaser  Purchaser 
becomes  the  owner  of  the  estate,  subject  to  payment  of  the  estate  subject 
purchase-money.     Consequently,  he  may  resell  at  a  profit  *»  payment  of 
for  his  own  benefit  (~) .     He  is  also  liable  to  any  loss  which 
may  happen  in  connection  with  the  estate ;  as,  for  instance, 
the   expense  of  making  good  damage  caused  to  adjoining 
property  by  the  fall  of  the  house  purchased  [a] ;  but  he  may,  it 
seems,  be  discharged  by  the  improper  conduct  of  the  vendors; 
e.g.,  by  their  neglect  to  insure  leaseholds  pursuant  to  their 
covenant  {h). 

(.r)  As  to  what  amounts  to  fraud       561  ;  50  L.  J.  Ch.  205  ;  Re  Oriental 
or  improper  conduct  in  the  manage-       Bank  Corp.,  (1887)  56  L.  T.  868. 

ment    of    the    sale,    see  Be    Careiv,  /  \    n       n        rr^  jr    n   i-,c-'\   .,  -rr 

^     ^    ^   '  (;)  Dcirell  V.  Tuffnell,  (18oo)   1  K. 

1858)  26  Beav.  187;  28  L.  J.  Ch.  .  V    ^o.         a    t   n    ],    ■  ^     o    r^ 

^         '  '  _,  &  J.  324;  and  cf.  Goodwins  S.   £., 

218;  Deh-esT.D.,  (18 /o)  20  Eq.  ,7;  (i862)  3  Gif.  620;  4  Gif.  90. 
Brou-n  v.  Oakshott,  (1869)  38  L.  J. 

Ch.    717  ;    Union   Bank  v.    Munster,  {a)  Eobertson  v.  Skellon,  (1849)  12 

(1887)  37  Ch.  D.  51  ;  57  L.  J.   Ch.  ^eav.  260;  19  L.  J.  Ch.  14t). 

12-1-  (i)  Palmer  v.  Goren,  (1856)  4  W.  R, 

{>/)  Be  Bartlett,  (1880)   16  Ch.  D.       688;  25  L.  J.  Ch.  841. 
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Chap.  XIX. 
Sect.  3. 

Payment  in 
of  purchase- 
money,  and 
discharge  of 
incumbrances. 


The  Court  may  now,  under  tlie  Conv.  Act,  1881,  s.  5,  In 
any  case  allow  the  amount  of   any  incumbrance,  together 
with  a  margin  of  ten  per  cent.,  to  be  paid  into  Court  (r). 
No  order  for  payment  in  of  purchase-money  is  now  necessary, 
except  in  very  special  cases,  e.g.,  where  the  application  is  to 
confirm  a  sale  by  private  contract,  or  where  there  are  diffi- 
culties in  the  way  of  completion.     In  ordinary  cases  of  sale 
by  auction,  followed  by  certificate  of   result,   the   certified 
purchaser  can  bring  his  purchase-money  into    Court   upon 
a  schedule  signed  by  the  Master  {d).    The  conditions  usually 
provide  that  the  purchaser  may  deduct  property  tax  from 
any  interest  payable   by  him   on   his   purchase-money  {e)  : 
where  this  is  not  the  case,  the  interest  must  be  paid  in  full 
without  deducting  the  tax  (/)  ;  but  the  purchaser  may,  it 
seems,   apply  for  repayment  when   the   purchase-money  is 
dealt  with  by  the  Court  (//) .     If  the  money  is  invested  at  the 
vendor's    request,   the   purchaser   will   not   be   affected    by 
any   variation    in   the   funds  (//)  ;   hence   the   order   should 
always  state  at  whose  request  the  investment  is  made.     Nor 
will  the  purchaser,  in  the  absence  of  any  improper  delay  on 
his  part,  have  to  bear  any  extraordinary  expense  necessary 
to  complete  the  conveyance,  e.g.,  the  fine  on  the  admittance 
of  the  heir  of  a  vendor  who  has  died  since  the  contract  was 
entered   into,   but   before   completion  of   the   sale  (/) .     The 
order   for   payment   in   by   the   purchaser   does    not    allow 
deduction  of  the  rents  and  profits,  although  the  conditions 


[c)  Tatchuuj  V.  Btdl,  (1882)  30  W. 
E.  244  ;  DicTixn  v.  JD.,  (1882)*  30  W. 
R.  887. 

(f7)  R.  S.  C.  0.  LI.  r.  3a. 

[e)  But  this  is  not  so  provided  in 
the  form  given  in  R.  S.  C.  1883, 
App.  L.  No.  1.5.  Sec,  hovrcvcr,  Dan. 
Ch.  Pr.  7th  ed.  889;  Dan.  C.  F. 
5th  ed.  G 10.  As  to  this  official  form 
seep.  llGI,n.(/.);  and  as  to  deducting 
property  tax  see  dictum  of  Lindley, 
L.  J.,  in  Codings  (Did  Slutrpc  v.  Bhdc, 
(1889)  23  Q.  B.  D.  at  p.  330. 

(/)  Holroyd  v.  Wyatt,  (1847)  1  De 


G.  &  S.  12o;  IG  L.  ,T.  Ch.  174  ; 
I)au-><on  V.  L.,  (1847)  11  Jur.  984  ; 
Ilwnbk  V.  IT.,  (1849)  12  Beav.  43. 

{fj)  Behb  V.  Biawy,  (1854)  1  K.  &  J. 
216;  and  see  Duval  v.  Mount,  thci-a 
cited. 

(//)  Amhrose  v.  A.,  (1785)  1  Cox, 
194  ;  IfOyleyy.  Countess  Fowls,  (1786) 
ib.  206  ;  Gell  v.  TFatson,  (1825)  2  S.  & 
S.  402;  Humphries  v.  Iloriie,  (1843) 
3  Ila.  276,  279. 

(i)  Paramore  v.  Greenslade,  (1853) 
1  Sm.  &  G.  541  ;  23  L.  J.  Ch.  34. 
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provide  that  he  shall  be  let  into  possession  of  them  as  from    Ch^v-  ^ix. 
the  day  fixed  for  completion  (A) . '— — 

The  Court  will,  either  before  or  after  the  certificate  of  sale  Substitution 
has  become  absolute,  discharge  the  purchaser  and  substitute  allowed,  on 
any  other  person  (/) ,  upon  his  paj'ing  in  the  entu'e  purchase-  ^  "°^^' 
money ;  and  such  an  order  has  been  made  where  the  first 
purchaser,  after  confirmation  of  the  report,  had  agreed  in 
writing  to  sell  the  property,  and  had  since  died,  and  his  heir 
was  abroad  (;;?)  ;  and,  where  the  application  is  at  the  same 
time  for  such  substitution  and  for  leave  to  pay  in  the  money 
and  be  let  into  possession,  since  no  additional  costs  are  in- 
curred by  the  parties  to  the  cause  than  would  have  been 
incurred  on  the  usual  application  to  pay  in  purchase-money, 
no  costs  will  be  given  {n).  If  the  application  were  made 
before  the  certificate  of  sale  became  absolute  an  affidavit  was 
formerly  required  that  there  was  no  underbargain  (o)  ;  but 
since  the  Sales  by  Auction  Act,  1867,  the  practice  seems  to  be 
to  dispense  with  this.  And  such  affidavit  always  was  un- 
necessary after  the  certificate  had  become  absolute,  as  the 
pm'chaser  had  thereby  become  the  absolute  owner. 

"Where  a  purchaser  died  after  confirmation,  the  Court 
ordered  the  estate  to  be  conveyed  to  his  devisee,  although 
the  heir  was  an  infant  (j)) . 

(4.)   T/ie  investigation  of  the  title  ; — imyment  and  apjjlication  of    Sect'on  4. 
2mrcJiasc-mone)j  ; — j^ossession ; — j^repamtion  and  execution  of 
the  conveyance. 

Delivery  of  the  abstract  may,  if  necessary,  be  compelled  Abstract, 
by   an    order   obtained   on   summons  ;    and,   if    dissatisfied 
with  the  title  shown  thereby,  the  purchaser  may  procure  an 

(/.-)  i)fryv.  i?o«ai«;,  (1886)55  L.T.  Ves.  515;    Vale  v.  Bevenport,  (1802) 

329.  ih.  615;  see  DewdlY.  Tuffncll,  (1855) 

(Z)  J!fJ??«-v.iS';«J^7i,  (1847)6Ha.609.  1  K.   &  J.  324;  see,  too,  Goodwin'' s 

[m]  Tearce  v.  P.,  (1834)  7  Si.  138.  S.  E.,  (1862)  4  Gif.  90. 

(«)   Christum  v.  Chambers,  (1845)  4  {p)  R.  v.  Gregory,  (1817)  4  Pr.  380  ; 

Ha.   307;    14  L.  J.   Ch.  310.     For  it  -vcould  now  be  conveyed  to   the 

form  of  order,  see  Seton,  6th  ed.  349.  personal  representatives  and  devolve 

(o)  Eigby  v.  Macnamara,   (1801)   6  as  real  estate. 
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Chap.  XIX.    order  that  the  title  be  referred  to  chambers.     When  a  decree 

^^— ^ —  was  manifestly  wrong  bj  reason  of  the  absence  of  a  necessary 

party  to  the  record,  the  pnrchaser  was  formerly  entitled  to  be 
discharged  without  a  reference  ;  but  not  where  the  question, 
whether  all  proper  persons  were  parties,  depended  on  extrane- 
ous circumstances  which  were  a  proper  subject  for  inquiry  (7). 
And  the  TOtli  s.  of  the  Conv.  Act,  1881,  being  an  enactment 
in  favour  of  purchasers,  w^ould  not  seem  to  have  altered 
the  rule.  Contrary  to  the  rule  which  prevails  in  ordinary 
sales,  the  Court  will  compel  the  purchaser  to  take  an  equitable 
title  (>•)  ;  but  only  where  the  legal  estate  is  outstanding  with- 
out any  claim  of  interest  on  the  part  of  the  person  in  whom 
it  is  vested  (.s)  ;  or  is  outstanding  in  an  infant  from  whom  it 
may  be  readily  got  in  {t)  ;  and  the  rule  is  strictly  confined 
to  such  cases  {it) ;  nor  would  it  compel  him  to  take  a  doubtful 
equitable  title  (.r)  ;  nor,  perhaps,  where  there  is  material 
error  in  the  decree,  to  wait  until  the  same  is  rectified  {>/) .  So, 
where  the  recitals  in  one  of  the  abstracted  deeds  were  so 
framed  as  to  conceal  a  defect  in  the  prior  title,  the  purchaser 
was  discharged  from  the  piu-chase  and  was  allowed  his  costs, 
notwithstanding  that  by  the  conditions  he  was  precluded 
from  inquiring  into  the  prior  title,  and  the  recitals  were  made 
conclusive  evidence  (~).  In  one  case,  where  a  purchaser  had 
accepted  the  title  and  paid  in  his  purchase-money,  he  was  dis- 
charged  from  the  contract  upon  a  deed  being  discovered  which 
showed  that  the  plaintiffs  could  not  make  a  title  to  more 
than  a  moiety  of  the  estate  {a) ;  but  a  purchaser,  who,  having 

(q)    Whiff  tld   V.    Lcqucstrc,    (1849)  J.  &  W.  287 ;    WhUJield\.  Leqnestre, 

3  De  G.  &  S.  461,  467.  (1849)  3  De  G.  &  S.  at  p.  467 ;  but 

(j)  Craddock  v.  Tipcr,  (1841)  14  Si.  see  Shencood  v.  Beveridge,  (1819)   ib. 

310-     19   L.   J.    Ch.    107;    and  see  425;     Calvert   v.    Godfrey,    (1843)    6 

Sug'.  14th  ed.  397.  Beav.  97,  110  ;    12  L.  J.  N.  S.  Ch. 

(«)   Craddoek    v.    Tlper,    Kup.  ;    cf.  305  ;   riinntre  v.  O'LcU,  (1842)  4  Ir. 

Freehold    v.    I'earso)!,    (1869)   7    Eq.  Eq.  R.  602. 

246,  (r)  Fhc  v.  F.,  (1872)  13  Eq.  196  ; 

(0  Sug.  14th  ed.  397.  41  L.J.  Ch.  213;  andsee  lie  Bamsicr, 

(m)  See  Freeland  v.  Feanon,  sup.  (1879)  12  Ch.  D.  131  ;   48  L.  J.  Ch. 

(x)   3farluw    v.    Smith,    (1723)    2  837. 

P.  W.  at  p.  201.  (")    Jf'">'^  Y-  Tr>,thc»,  (1844)  14  Si. 


(y)  Lechmere  v.  Brasicr,   (1821) 


82. 
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discovered  a  supposed  defect  in  the  title,  buys  iu  the  interest    Chap.  xix. 
of  the  party  who  alone  could  take  advantage  of  it,  will  not  


be  allowed  the  benefit  of  the  general  rule  as  to  doubtful 
titles  (Ij).  Where  the  abstract  was  erroneous  and  misled  the 
purchaser's  counsel  on  a  material  point,  and  the  mistake 
remained  for  a  time  undiscovered  owing  to  the  negligence 
of  the  solicitor  in  failing  to  examine  the  original  will,  the 
jiiu'chaser  having  paid  his  purchase-money  into  Court,  vras 
allowed  to  be  discharged ;  but  he  was  not  allowed  intere&t 
on  his  purchase-money,  and  he  had  to  pay  the  costs  of 
all  j)arties,  except  the  person  who  had  the  conduct  of  the 
sale  (c).  Where  the  title  was  rendered  bad  by  the  vendor's 
default  to  keep  the  property  insured,  the  purchaser  was 
discharged  (d). 

It  is  stated  by  Lord  fSt.  Leonards  (e) ,  that,  in  every  case,  Costs  of 
the  purchaser  is  entitled  to  the  costs  of  the  application  for  a 
reference  of  title,  and  to  the  costs  of  that  reference  ;  it 
appears,  however,  from  a  later  case  (/),  that  the  decision, 
upon  which  the  above  proposition  was  founded,  is  misre- 
ported ;  and  that  the  Court  only  held  that  the  purchaser 
was  not  liable  to  pai/  costs,  on  the  certificate  being  iu 
favoiu-  of  the  title ;  if,  however,  the  title  were  made  out, 
in  chambers,  on  grounds  not  appearing  on  the  abstract,  he 
would  be  entitled  to  receive  costs  {[/)  ;  and  if  the  title  is 
found  to  be  good  upon  grounds  appearing  on  the  abstract,  he 
may  be  ordered  to  pay  costs,  if  his  objections  are  frivolous 
and  vexatious  (/^).  If  the  title  prove  bad,  the  purchaser, 
unless  precluded  by  the  conditions,  is  entitled  to  receive  his 


{h)  S/wppard  v.    Doolaii,    (1812)    3  and  see  Holland  v.  Kiny,   (1852)   20 

D.  &  War.  1.  L.  T.  (0.  S.)  123. 

(c)  McCulloch  V.  Gregory,  (1855)  1  [g)  Fielder  v.  Eigginson,   (1814)   3 

K.  &  J.  286  ;  24  L.  J.  Ch.  246,  Ves.  &  B.  142,  where  the  purchase 

{d)    Palmer    v.    Goreu,    (1856)     4  seems  to  have  been  made  under  a 

W.  R.  688  ;  25  L.  J.  Ch.  841,  decree  ;  see  Reynolds  v.  Blahe,  (1824) 

[e)    Sug.    Uth    ed.     107,    citing  2  S.  &  S.  117. 
Camden  v,  Bmmn,  (1837)  1  Ke.  671.  {h)   Thorpe  v.  Freer,  (1819)  4  Mad, 

(/)  Flower  v.    Eartopp,   (1845)    8  466;    Wyman  v.  Carter,  {\%ll)  12'Kq^, 

Beav,  at  p.  200  ;    12  L.  J,  Ch.  507  ;  at  p.  315  ;  40  L.  J.  Ch.  559. 
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Chap.  XIX. 

Sect.  4. 


costs  (/),  cliarges,  and  expenses  (/.•),  out  of  the  fund  in  Court 
(if  any)  (/)  ;  or,  if  there  be  none,  from  the  party  having-  the 
conduct  of  the  sale,  who  may  recover  them  in  the  action  (in)  : 
hut  a  defendant,  to  whom  the  conduct  of  the  sale  has  been 
given,  will  not,  it  seems,  be  ordered  to  pay  the  purchaser's 
costs,  where  there  are  funds  in  Court  which  may  be  made 
primarily  answerable ;  in  such  a  case  leave  will  be  given  to 
the  purchaser  to  apply  for  payment  (n).  It  is  said  to  have 
been  held  by  Sir  J.  Leach  that,  where  exceptions  were  allowed 
to  the  Master's  report  in  favour  of  the  title,  the  Court  would 
not  thereuj)on  direct  that  the  purchaser  be  discharged  and 
his  costs  be  paid,  but  that  some  specij&c  application  must  be 
made  for  the  purpose  (o)  ;  notice  of  which  must  have  been 
given  to  all  parties  interested  in  the  purchase-money  (j)).  It 
appears  that,  where  the  title  is  decided  to  be  bad,  the  pur- 
chaser must  be  actually  discharged  by  order,  before  there  can 
be  a  re-sale  (q). 


A   condition    is   usually   inserted  providing   that   if    the 
purchaser  shall  make  any  valid  objection  or  requisition  which 


Condition  as 
to  discharge 
of  purchaser 

de'^  ^it^™  °^  ^^^®  vendors  shall  be  unable  to  remove  or  comply  with,  the 
purchaser  may  rescind  the  contract  with  the  sanction  of  the 
judge;  and  shall  thereupon  be  entitled  to  a  return  of  his 
deposit,  but  not  (unless  the  judge  shall  otherwise  direct)  to 


(0  See  Zcland  v.  GriffitJi,  (1829)  2 
Mol.  150  ;  Pleasants  v.  Roberts,  (1825) 
ib.  507  ;  Bartonv.  Lord Bownes,  (1842) 
J'l.  &  K.  633 ;  Weir  y.  Chamleij,  (1851) 
2  Ir.  Ch.  R.  566. 

(/.)  See  form  of  order,  Perhins  v. 
Ede,  (1852)  16  Beav.  268  ;  andi  Foivcll 
V.  I'.,  (1875)  19  Eq.  422,  425;  44 
L.  J.  Ch.  311. 

(/)  Reynolds  v.  Blalce,  (1824)  2  S.  & 
S.  117;  A.-G.  V.  Corp.  of  Newark, 
(1836)  8  Si.  71  ;  Calvert  v.  Godfrey, 
(1813)  6  Beav.  97  ;  12  L.  J.  N.  S.  Ch. 
305  ;  Ward  v.  Tratheu,  (1844)  14  Si. 
82  ;  Lachlan  v.  Reynolds,  (1853)  Kay, 
52  ;  23  L.  J.  Ch.  8. 

(>»)  Berry  v.  Johnson,  (1837)  2  Y.  & 


C.  564,  565  ;  Smith  v.  Kehon,  (1826) 
2  S.  &  S.  557. 

(«)  ]\Mlins\.  llusscy,  (1866)  1  Eq. 
488;  35  L.  J.  Ch.  348. 

[o)  Hide  V.  n.,  (1825)  1  Coop.  t. 
Cott.  379  ;  and  see  Jloicellv.  Kiyhtley, 
(1856)  8  D.  M.  &  G.  325  ;  25  L.  J.  Ch. 
341,  868.  It  appears  that  on  a  sale 
by  the  Crown  under  the  25th  Geo.  III. 
c.  35,  authorizing  the  sale  of  the  lands 
of  Crown  debtors  or  their  sureties, 
the  purchaser  gets  no  costs  if  the 
title  prove  bad  :  R.  v.  Craeroft, 
(1825)  IM'C.  &  Y.  460. 

(ju)  Sherwood  v.  Bevcridge,  (1849)  3 
De  G.  &  S.  425. 

{q)  Williams  v.  Wncc,  (1838)  C.  P. 
Coop.  42. 


SALE  BY  THE  COURT. 


1175 


any  interest,  costs,  expenses,  or  damages  in  respect  of  liis    Chap.  xix. 
purchase  (>•).  


Where  the  sale  has  taken  place  under  circumstances  which, 
in  the  case  of  an  ordinary  sale,  would  he  a  defence  to  a  suit 
for  specific  performance,  except  with  a  variation,  hut  would 
not  he  a  ground  for  rescinding  the  contract,  the  Court,  as  the 
property  must  he  sold,  is  ohliged  to  decide  whether  the  sale 
is  to  he  carried  into  effect,  or  the  property  is  to  he  resold ; 
hut,  as  far  as  possible,  the  rules  which  regulate  such  cases 
between  ordinary  vendors  and  purchasers  will  he  adapted  to 
purchases  under  orders  of  the  Coiu-t  («) . 

Although  the  practice  has  varied  {t),  it  is  now  clearly  the  Purchase- 
rule  of  the  Court  that,  in  a  special  case,  as  where  the  pur-  in  without 
chaser  is  entitled  to  relieve  himself  from  paying  interest,  the  title^^^i^n. 
Court  will   receive  the  purchase-money  on  his   application, 
without  his  accepting  the  title  {a)  ;  hut  the  order  will  not  he 
made  except  in  a  special  case  (.r) ;  nor,  while  the  title  remains 
unaccepted,  will  he  he  let  into  possession  (//).    The  acceptance 
of  the  title,  subject  to  a  mere  reservation  of  a  claim  to  com- 
pensation in  case  the  property  should  prove  not  to  be  tithe 
free,  has,  however,  been  held  sufficient  (::).     Where  a  pur- 
chaser, without  the  authority  of  the  Com't,  enters  into  posses- 
sion, although  with  the  consent  of  the  vendor's  solicitor,  he 


{)')  As  to  the  effect  of  such  a  con-  Marriott,  (1846)  10  Beav.  33. 

dition,   see   Foxcell  v.   P.,  (1875)   19  («)  Per  Lord  Cottenham,  i)e  Hsm^ 

Eq.  422  ;    44  L.  J.  Ch.  311,   where  v.  Be  V.,  (1849)  1  M.  &  G.  atp.  344; 

the  purchaser  was,  under  the   cir-  18  L.  J.  Ch.  159  ;  19  ib.  52  ;  Hinclle 

cumstances,  held  entitled  to  interest  v.    Dakiiis,   (1838)   1  Coop.  t.  Cott. 

on  his  deposit,  with  costs,  charges,  378  ;  Harris  v.  Hull,  (1847)  1  De  Gr. 

and  expenses  ;  and  as  to  such  a  con-  &  S.  691,  n.  ;    Rutley  v.  Gill,  (1849) 

dition  being  a  proper  one  for  fiduciary  3  ib.  640. 

vendors    to    employ,  see  Falkner  v.  {x)  Ouseley  v.    Anstruther,    (1849) 

Equitable  Reversionary  Soc,  (1858)  4  11  Beav.  399. 

Dr.  352 ;  28  L.  J.  Ch.  132.  {y)  Button    v.    Mansell,    (1840)    2 

(s)  Alvanlcy  v.  Kinnaird,  (1849)   2  Beav.  260  ;  Ratter  v.  Marriott,  sup.  ; 

M.  &  G.  1,  8.  Demjiscy  v.  D.,  (1847)  1  De  G.  &  S. 

[t)  See  Sug.  14th  ed.  103;  Denning  691. 

V.  Henderson,  (1847)    1  De  G.  &  S.  {z)  Man  v.  Ricketis,  {1851)  5  De  G. 

689  ;  17  L.  J.  Ch.  8  ;  and  Riitfer  v.  &  S.  116 ;  13  L.  J.  Ch.  194. 
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Chap.  X[X.    will  Le  held  to  have  accepted  the  title  (a),  and  will  be  at  once 
^!!_j — .  ordered  to  pay  in  his  purchase-money  (b)  ;  so,  if  in  possession, 

without  having  paid  for  the  estate,  he  may,  on  motion,  without 

suit,  be  restrained  from  waste  (c). 

As  to  its  When  the  purchase-money  Is  paid  into  Com-t,  it  will  not, 

and  IStlibu-    prior  to  the  execution  of  the  conveyance,  be  applied,  without 
*^"''*  the  purchaser's  consent,  in  discharge  of  incumbrances,  even 

where  he  has  been  guilty  of  delay  in  preparing  the  draft 
conveyance  {d)  ;  the  object  of  impounding  it  being  to  preserve 
a  lien  to  the  pmx-haser.  In  order,  however,  to  make  this 
certain,  it  is  usual,  upon  paying  in  the  money,  expressly  to 
ask  that  it  may  not  be  paid  out  again  without  notice  to  the 
purchaser ;  an  order  to  which  effect  prevents  the  distribution 
of  the  fund  without  the  purchaser's  consent  given  in  Court, 
or  upon  his  non-appearance  and  an  affidavit  of  his  having 
been  served  with  a  copy  of  the  order  for  setting  down  the 
cause  for  further  consideration,  or  of  the  application  for 
distribution  (e).  Where,  however,  a  piu'chaser  accepted  the 
title,  with  knowledge  of  an  incumbrance,  and  paid  his  pur- 
chase-money into  Court,  it  was  held  that  he  had  no  lien  upon 
it  in  respect  of  the  incumbrance  (/).  In  one  case,  where  the 
f  and  was  small,  the  Court  inserted  in  the  order  for  sale  a 
special  direction  that  the  proceeds  of  sale  should  be  distributed 
upon  the  Master's  certificate;  but  that  before  distribution 
the  purchasers  should  be  served  with  a  summons  to  show 
cause  why  the  money  should  not  be  so  distributed  {[/).  In 
another  case,  Lord  Langdale  appears  to  have  held  that, 
although  the  estate  was  sold  for  payment  of  debts,  the  Court 
ought  not  to  distribute  the  fund  until  an  effectual  conveyance 
could  be  made  to  the  purchaser  (//).     But  where  the  title  had 

(rt)   Wilding  V.  Andrews,  (1834)   1  (r)  Seton,  6th  ed.  352.    For  foim 

Coop.  t.  Cott.  380.  of  order,  see  Seton,  6th  ed.  345. 

(/;)  S.    C. ;    and   see  A?ioii.,   cited  (/)  Miller    v.    Fridden,    (1856)    5 

Sug.  14th  ed.  105.  W.  R.  171  ;  26  L.  J.  Ch.  183. 

(f)  Casamcjor  v.  Strode,  (1823)  1  S.  (.'/)   Thorp  v.  Owen,  (1851)  2  Sin.  & 

&  S.  381.  G-  ^M'P-  i- 

{d)  Bevan  v.  B.,  (1823)   1   Coup.  t.  (/')  Ucmi)ig  v. Archer,  (1846) 'JBeav. 

Cott.  381 ;  1  L.  J.  0.  S.  Ch.  159.  366;  14  L.  J.  N.  S.  Ch.  169;  see 
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been  acceiDted  and  the  conveyance  executed,  the  purchaser    Chap.  xix. 
was  unable  to  prevent  the  distribution  of  the  fund,  although  - — ^^^-^-* — 
an  adverse  claim  had  been  made  to  the  estate  (/).     He  is  not 
in  any  way  responsible  for  its  application ;  for  by  payment 
into  Court  he  has  discharged  the  only  condition  incumbent 
upon  him  (/r) . 

The  purchase-money  of  real  estate  paid  into  Court  in  a  Is  legal  assets, 
creditor's  action,  has  been  held  to  be  legal  assets  (/)  ;  and 
where  it  proves  insufficient  for  the  payment  in  full  of  the 
debts  and  there  is  no  personalty,  it  has  been  held  that  it 
ought  to  be  applied,  first  in  payment  of  the  costs  of  the 
plaintiff  and  the  defendants,  who  are  beneficially  entitled, 
2)ari  passu  as  between  party  and  party,  then  in  payment  of 
the  plaintiff's  extra  costs  as  between  solicitor  and  client,  and 
then  towards  satisfaction  of  the  debts  {m) ;  but,  as  a  general 
rule,  where  there  is  personal  estate  to  be  administered,  and 
the  assets  prove  insufficient  for  the  payment  of  debts  in  full, 
the  legal  personal  representative  is  entitled  to  payment  of 
his  costs,  charges,  and  expenses  in  priority  to  the  plaintiff's 
costs  of  sale  of  the  real  and  leasehold  estate  («). 

We  may  here  observe  that  an  incumbrancer  consenting  to  Application 
a  sale  in  a  legatee's  administration  action,  is  entitled  to  be  estate 
paid  his  principal,  interest,  and  costs,  out  of  the  purchase-  "^'^^^^^e'^- 
money,  in  priority  to  the  costs  of  the  plaintiff  in  the  cause  (o) ; 
but  in  a  creditor's  action,  it  has  been  held  that  he  is  only 
entitled  to  have  his  costs  of  the  actual  sale  paid  out  of  the 
proceeds,  leaving  his  other  costs  and  expenses  to  be  borne  by 

andconsideri!/b)Yisv.  C.'ar/l-«o«,  (1819)  Eq.  532;  Ferguson  v.  Gibson,  (1872) 

3  Sw.  558,  and  other  cases  cited  in  14  Eq.  379. 

reporter's  note.  («)  He  Sjmisleij,  (1872)  15  Eq.  16  ; 

(i)  Thomas  v.  Powell,  (1794)  2  Cox,  42    L.    J.    Ch.    21,    administration 

394.  suit  by  a  mortgagee ;  and  see  Wetcn- 

{k)  Todd  V.  Studholme,  (1857)  3  K.  ''"'^^  ^-  -^^""'*'  (^^^^^  ^3  Beav.  285, 

&  J.  324,  338;  26  L.  J.  Ch.  271;  administration  suit  by  a  legatee  ;  but 

Cavendish  v.  C,  (1875)  10  Ch.  319.    '  ^^®  Pinchard  v.  Felloics,  (1874)  17  Eq. 

421 ;  43  L.  J.  Ch.  227. 

{T)  LoTegrovex.  Cooper,  {l^5i)  2  ^m.  (,)  Hepworth   v.  Heslop,    (1844)   3 

*  ^'  ^^^'  Ha.  485  ;  and  see   Tipping  v.  Tower, 

(w)  Henderson  y.   Dodds,  (1866)  2  (1842)  1  Ha.  405  ;   11  L.  J.  Ch.  257. 

D,      VOL.  IT.  4  G 
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Chap.  XIX.    the  general  assets  (^).     He  may  put  a  stop  order  on  the 

!^— J —  fund  (q) ;  but,  even  if  lie  omit  to  do  so,  the  plaintiff  may  he 

made  responsible,  if   he  permit  the  purchase-money  to  be 
paid  out  of  Court  without  satisfying  the  incumbrance  (>•) . 
As  a  general  rule,  a  decree  for  sale  of  an  incumbered  estate 
does  not,  of  itself,  alter  the  -rights  of  the  parties ;  so  that 
where  estates  subject  to  numerous  and  complicated  incum- 
brances were  sold,  by  consent,  it  was  held  that  to  authorize 
payment  of  the  costs  of  sale  in  the  first  place  out  of  the 
general  fund  there  should  have  been  a  special  direction  in 
the  decree;    and   that,   there  being  no  such  direction,  the 
money  arising  from  the  sale   of   each   estate   ought  to   be 
treated  as  the  estate  itself  would  have  been ;  and  that  the 
mortgagees  ought  to  be  paid  their  principal,  interest,  and 
costs  according  to  their  respective  priorities  (s)  ;  so  where  a 
devisee  in  trust  for  sale  is  himself  a  creditor  of  the  testator, 
his  right  to  retain  his  own  debt  out  of  the  proceeds  of  sale 
is   not  prejudiced  by  their  payment   into   Court  (f)  ;    and 
the  ultimate  surplus  of  the  proceeds  of  sale  belongs  to  the 
heir  or  devisee  (u).     If  a  mortgagee  brings  an  action  for  the 
administration  of  the  estate  of  his  deceased  mortgagor,  his 
costs  are  those  of  a  plaintiff  in  an  ordinary  administration 
action  (.r)  ;  and  where  a  first  mortgagee  with  power  of  sale 
unnecessarily  filed  a  bill  praying  a  sale,  subsequent  incum- 
brancers, although  they  consented  to  the  sale,  were  allowed 
their  costs  out  of  the  pm'chase-money,  although  it  was  insufii- 
cient  to  pay  off  the  first  charge  {>/).     A  mortgagee,  in  an 
administration  action,  has  no  specific  claim  on  the  proceeds  of 
sale  paid  into  the  general  credit  of  the  estate,  so  as  to  entitle 
him  to  the  accumulations  (;:) . 

(p)  Berry  v.  Ucbblcthicaite,  {1858)       G98 ;    Wonham  v.   Machlii,  (1870)   10 

4K.  &J.  80.  Eq.  447;  39L.  J.  Ch.  789. 

(q)  Toddv.  Studhohne,  (1857)  3  K.  W  ^''^' v-  Macdmald,  sup. 

&  J   3-'4  ■  26  L.  J.  Ch.  271.  (")  '^"'^^''^  '^'  ^'"''^'  (^^^^)  "-  ^^''^^• 

196. 

{>')  ^*-  (x)   Wright    v.    Kirhy,    (1857)    23 

(*)   Wild    V.   Lockhart,    (1847)    10  Beav.    463  ;    and   see   Re   Spensley, 

Beav.  320  ;  and  see  Aldridye  v.  West-  (1872)  15  Eq.  16  ;  42  L.  J.  Ch.  21. 

brook,  (1842)  5  Beav.  188  ;  and  Hall  [y]  Cooke  t.  Broivn,  (1840)  4  Y.  & 

V.  Macdonald,  (1844)  14  Si.  1 ;  Crosse  C.  227  ;  9  L.  J.  N.  S.  Ex.  Eq.  41. 

T.  Rcvy.  Soey.,  (1853)  3  D.  M.  &  G.  (-')  My  v.  /.,  (1855)  22  Beav.  217. 
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Purchasers  on  taking  a  conveyance  should  he  careful  that   Chap.  XIX. 
the  deeds  are  not  improperly  left  in  the  possession  of  the 


releasing  incumhrancer.     Where  such  is  the  case,  although  deeds,  where 
they  may  not  he  postponed  to  him  in  the  event  of  the  money  incumbered, 
not  reaching  his  hands,  his  action  against  them  may  he  dis- 
missed without  costs,  unless  they  have  a  covenant  for  the 
production  of  the  deeds  («). 

If  the  pui'chaser,  hefore  completion,  is  served  with  notice  Purchaser's 

of  an  application  for  the  payment  of  the  purchase-money  out  appearing  on 

of  Court,  he  is  entitled  to  his  costs  of  appearing  on  the  appli-  ^s^IibutiiSfof 

cation,  although  he  make  no  opposition  (h)  ;  but  such  costs  purchase- 

.  .  money. 

will  (as  a  general  rule)  he  disallowed  if  he  appear  after  the 
conveyance  is  executed  :  in  such  a  case  his  proper  course  is 
merely  to  inform  the  applicants  that  he  has  no  claim  on  the 
fund  (c).  Under  special  circumstances,  however,  he  may, 
after  conveyance,  he  allowed  his  costs  of  such  appearance  {d) . 

If  the  money  has  been  invested  on  his  application,  he  must,  Purchase- 
if  the  purchase  is  rescinded,  take  the  stock,  notwithstanding  invested,  and 
any  variation  in  the  funds  {e)  ;  but  when,  in  a  foreclosure  reschfded 
action,  the  estate  is  sold  by  consent,  and  the  purchase-money 
invested  in  Consols,  pending  an  inquiry  as  to  the  amount 
due  on  the  security,  the  mortgagee  is  not  prejudiced  by  a  fall 
in  Consols ;  and,  if  the  ultimate  proceeds  are  insufficient,  may 
claim  the  deficiency  in  an  administration  action  (/) . 

Where  the  conditions  of   sale  are  silent  as  to  the  time  Possession— 

.  .  .  from  what 

when  he  is  to  have  possession,  and  as  to  interest  upon  the  time  pur- 
purchase-money,  the  rule  of  the  Coui't  is,  that  he  shall  be  entitled  to. 
let  into  possession  from  the  quarter-day  preceding  the  time 
when  the  Master's   certificate  of  his  being  the  purchaser 
becomes  absolute,  he  paying  his  purchase-money  into  Court 

(«)  See  Todd  y.  StudJioIme,  (1857)  3  {d)  Strong  v.  S.,  (1858)  4  Jur.  N.  S. 

K.  &  J,  324,  338,  339  ;  26  L.  J.  Ch.  943  ;  Kohle  v.  Stoiv,  (1861)  30  Beav. 

271.  272. 

{h)  Bamford    v.     Watts,    (1840)    2  {c)  Soddcr    v.   Ruffin,    cited   Sug. 

Beav.  201.  14th  ed.  119. 

(c)  Barton    v.    Latour,    (1854)    18  (/)  Tompsett  v.  WicTicm,  (1855)  3 

Beav.  526.  Sm.  &  G.  171. 
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Chap  XIX.    before  tlie  following  quarter-day  {g)  :  and  althougli  lie  may 

not  pay  his  purchase-money  into  Court  until  the  quarter  is 

nearly  expired,  yet  he  will  not  be  liable  to  pay  interest, 
unless  the  estate  be  a  reversion,  or  a  life  annuity  payable 
quarterly ;  in  which  case  interest  is  payable  from  the  date 
of  the  purchase  (//).  If  he  delay  payment,  he  will  take  the 
rent  only  from  the  quarter-day  preceding  payment  («)  :  nor 
will  he  be  allowed  the  rents  from  an  earlier  day  on  the 
ground  of  his  money  having  lain  idle  (/.) .  "Where,  as  in  the 
case  of  a  colliery,  the  profits  are  ascertained  monthly  or 
weekly,  he  will  be  entitled  to  them  from  the  commencement 
of  the  month  or  week  (as  the  case  may  be)  in  which  he  paj^s 
his  money  (/),  and  the  same  principle  would,  it  is  conceived, 
prevail  where,  as  often  happens  with  house  property,  the 
rents  are  paid  at  shorter  intervals  than  a  quarter ;  while,  on 
the  other  hand,  if  rents  are  reserved  half-yearly,  the  pui'- 
chaser  would  seem,  on  principle,  to  be  entitled  to  them  from 
the  commencement  of  the  current  half,  instead  of  quarter, 
year;  and  this  has  been  so  decided  {m)  ;  on  the  purchase  of 
a  manor,  fines  on  descent  are,  for  the  purpose  of  the  above 
rules,  considered  to  accrue  due  on  the  death  of  the  copy- 
holder, and  not  on  the  admission  of  his  heir  or  devisee  {n). 
Where  the  conditions  provide  that  the  purchaser  shall  pay 
interest,  and  shall  be  entitled  to  the  rents  and  profits,  from 
the  day  fixed  for  completion,  and  an  order  is  subsequently 
made  for  payment  in  of  the  purchase-money  and  interest,  the 
purchaser  will  not  be  allowed  to  deduct  the  amount  of  rents 
and  profits  (o) . 

{g)  See  Twiggy.  Fifield,  (1807)  13  (;«)  ITxghcs  v.  Wells,  (1854)  V.-C. 

Ves.    at  p.    518;     Gowan   v.    T>ghc,       Wood,  cited  1  I)av.  G03. 


(1835)  L.  &  G.  t.  PI.  168,  176. 

Ui)   Trcf mis  V.  lord  Chu ton,  nS28)  ^  ,  .     ,  .    . 

n  ^.    - .  2  Cox,  231  ;  the  marginal  note  is  in- 


(«)  Gar  rick  v.  lord  Camden,  (1790) 


(i)  Sug.  14th  ed.  104. 

{k)  lb.;  Barker  v.  Harper,  (180G) 

Or.  Coop.  32 ;  Eindle  v.  Dakiiis,  (1838) 

1  /-<         i    /-I  ii.   o-o       A     J.    iv,  completion :   see  Earl  Uarduicke  \. 

1  Coop.  t.  Cott.  3(8.     As  to  the  case  ^  _  -at   t  x\t  "r^ 


correct.  It  will  be  seen  from  the 
case  that  the  admissions  wei-e  after 
and  not   before  the  time   fixed    for 


Lord  Sandys,  (1844)  12  M.  &  W.  761  ; 
13  L.  J.  Ex.  233;    Cuddon  v.   TUc, 


of  a  mortgagee,  see  Bates  v.  Bonnor, 
(1835)  7  Si.  427. 

(/)   Wren  v.  Kirton,  (1803)   8  Ves.        (^^^^)  ^  ^^-  2^^- 
502  ;  Williams  V.  Attcnborovgh,  (1823)  (o)  Bay  v.  Bonaini,  (1886)  55  L.  T 

T,  &K.  atp.  73.  329. 
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"Wliere  an  ofPer  was  made,  out  of  Court,  to  purchase  a   Chap.  XIX. 

Sect.  4. 

deteriorating  property  (leaseholds),  and  the  Court,  upon  the  — — - 


Master  reporting  in  favour  of  the  sale,  accepted  the  offer,  the 
purchaser  was  held  entitled  to  the  rents  from  the  date  of  the 
order  of  reference  (^;) . 

The  remarks  made  in  the  earlier  part  of  the  hook  as  to  the  Abstract,  &c. 
abstract,    searches   for   incumbrances,    and    matters    arising 
between  its  delivery  and  the  preparation  of  the  conveyance, 
are   generally   as   appKcable   to   sales   by  the   Court  as   to 
ordinary  sales. 

The  conveyance,  if  an  infant  was  a  necessary  conveying  Conveyance- 
party  (q) ,  or  if,  though  he  was  not  a  party,  the  conveyance  in  chambers, 
would  by  statute  have  had  the  effect  of  divesting  his  estate  (r), 
was,  as  a  general  rule,  formerly  settled  by  the  judge  at 
chambers  ;  but  this  practice  is  not  now  observed.  It  is,  how- 
ever, still  generally  required,  where  the  estate  is  sold  under  the 
provisions  of  the  S.  E.  Act,  1877  («).  Subject  to  this  excep- 
tion, it  is  usual  to  direct  only  that  the  di-aft  be  settled  by  the 
judge  "  in  case  the  parties  differ  "  {t)  ;  and  when  the  order 
is  so  worded,  a  purchaser  going  before  the  judge  pays  his 
own  costs,  unless  he  can  make  out  special  grounds  for  exemp- 
tion {u)  ;  and  by  the  E.  S.  C,  1883  (./■),  all  proper  parties 
must  join  in  the  conveyance  as  the  judge  shall  dii-ect.  Where 
the  estate  belongs  to  an  infant,  the  order  for  conveyance 
should  be  distinct  from  and  should  recite  the  order  for  pay- 
ment of  the  purchase-money  into  Court  {y) .     The  order  of 


{p)   Cheethmn  v.  Stnrterant,  (18-19)  J.  268  ;  Seton,  6th  ed.  354  ;  but  see 

3  De  G.  &  S.  468.  Re   Sheffield's   S.   E.,   (1876)   W.  N. 

[q)    Calvert   v.    Godfrey,    (1840)    2  152. 

Beav.  267.  (t)  R.  S.  C,  0.  LV.  r.  34.     As  to 

(r)  Cheese  v.   C,   (1845)    15  L.   J.  the  omission  of  these  words  •where  a 

Ch.  28  ;  aliter,  if  the  infant  be  only  party  is  in  default,  see  Baxendale  v. 

interested  in  the  proceeds  of  sale,  Lucas,  (1895)  W.  N.  p.  30. 

Hichardson  v.  Ward,  (1848)  11  Beav.  (?()  Hodgson  r.  Shaw,  (1847)  11  Jur. 

378 ;   the  consequent  costs  must  be  95  ;   16  L.  J.  Ch.  56. 

borne  by  the  funds  in  Court :  Brown  {.r)  O.  LI.  r.  3. 

V.  lake,  (1845)  15  L.  J.  Ch.  34.  (y)  Harveij   v.   Brooke,    (1853)    17 

(«)  Re  Eyre's  S.  E.,  (1858)  4  K.  &  Jur.  1. 
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Chap.  XIX. 
Sect.  4. 


Executor  of 
lessee  entitled 
to  indemnity 
from  pur- 
chaser of 
leaseholds. 


Purchaser 
only  requires 
the  legal 
estate  and  to 
see  that  the 
equities  are 
bound  by 
the  order. 


tlie  judge  as  to  tlie  form  of  conveyance  is  subject  to  re- 
view (s) .  Thus,  where  a  condition  of  sale  provided  that 
the  form  of  a  covenant  should  be  settled  by  the  judge,  in 
case  of  dispute,  it  was  held  by  the  Court  of  Appeal  that  the 
form  settled  by  the  judge  was  not  in  accordance  with  the 
terms  of  the  contract  as  expressed  in  the  conditions  {a) . 

Upon  the  sale  by  the  Court  of  leaseholds  of  a  testator  his 
executor,  although  he  have  not  been  in  possession,  is  entitled 
to  an  indemnity  against  the  rent  and  covenants  (/>) ,  by  the 
covenant  of  the  purchaser,  and  also  by  a  retainer  of  part  of 
the  assets,  or  by  a  security  from  the  legatees  to  refund  (c). 
And  it  would  seem  that  a  sum  which  had  been  set  apart  to 
answer  such  liabilities,  will  not  be  paid  out  without  notice  to 
the  landlord  (d). 

The  purchaser  may  require  the  concurrence  of  all  persons 
having  a  legal  title  to,  or  remedy  against,  the  property,  although 
not  parties  to  the  action  {e)  ;  except,  perhaps,  a  dowress, 
whose  dower  is  barred  by  a  term  or  equitable  jointure  (/), 
or  a  person  who  claims  in  respect  of  an  estate  held  merely 
in  trust,  or  by  way  of  mortgage  {(/)  ;  as  also  of  equitable 
claimants  or  incumbrancers  who  are  not  parties  to  the 
action  {/t) ;  but  cannot,  it  would  seem,  *4f  he  acquire  the  legal 
estate,  require  at  the  seller's  expense,  a  release  from  equitable 
incumbrancers  whose  demands  have  been  satisfied  by  the 
Court "  (/)  ;  nor  does  it,  in  fact,  appear,  that  he  can  insist 


{zj  Follock  V.  Rabhits,  (1882)  21  Ch. 
D.  4G6. 

(.)  S.  C. 

{h)  Cochrane  v.  Eobiiison,  (1840)  11 
Si.  378  ;  10  L.  J.  N.  S.  Ch.  109  ;  see, 
too,  Garratt  v.  LancefeUl,  (1856)  2 
Jur.  N.  S.  177  ;  Bean  v.  Alien,  (1855) 
20  Bcav.  1  ;  Brewer  v.  Tococlc,  (1857) 
23  Beav.  310 ;  Waller  v.  Barrett, 
(1857)  24  Bcav.  413;  27  L.J.  Ch. 
214. 

(e)  Bobson  v.  Carpenter,  (1850)  12 
Bcav.  370  ;  Smith  v.  S.,  (1854)  2  Eq. 
R.  727. 

{d)  Bunting  v.  Marriott,  (18G1)  7 
Jur.   N.   S.   565 ;    but  see  King  v. 


Malcott,  (1852)  9  Ha.  G92. 

(e)  See  and  consider  Craddock  v. 
riper,  (1844)  14  Si.  310  ;  19  L.  J. 
Ch.  107. 

(/)  See  sup.  pp.  538,  539. 

(^)  Sup.  p.  539. 

(/()  Piers  V.  P.,  (1837)  1  D.  k  AVal. 
265  ;  Eolleston  v.  Morton,  (1841)  1  D. 
&  "War.  171,  177  ;  Groj  Coat  Hosp.  v. 
Veatminster  Commrs.,  (1857)  1  D.  & 
J.  531 ;  27  L.  J.  Ch.  52  ;  and  see 
Kni'jht  V.  Pococlc,  (1857)  24  Beav.  436; 
27  L.  J.  Ch.  297. 

(i)  Sug.  6th  ed.  107,  ciiing  Keating e 
V.  K.,  (1843)  6  Ir.  Eq.  R.  43  ;  and 
Webber  v.  Jones,  ib.  142. 


SALE  BY  THE  COURT. 


1183 


on  the  concurrence,  even  at  liis  own  expense,  of  parties  having    Chap.  XIX. 

mere  equitable  interests  who  are  bound  by  the  decree  (A) ;  and  

the  Court  has  refused  to  make,  under  the  T.  Act,  1850,  an 
order  purporting  to  vest  such  an  interest  in  the  purchaser  (/). 
To  avoid  disputes  the  purchaser  is  frequently  bound  by  con- 
dition not  to  require  the  concurrence  of  owners  of  equities 
which  are  bound  by  the  order  (//).  If  the  decree  directs  all 
proper  parties  to  convey,  and  a  party  to  the  action,  or 
creditor  coming  in  under  the  decree  (in),  whom  the  judge 
considers  a  proper  party  to  the  conveyance,  refuses  to  concur,  Partyrefusiug 
the  purchaser's  application  should  be  against  him  (and  not  ordered  to 
against  the  plaintiffs)  that  he  do  convey  {n).  It  appears  that 
a  mortgagee,  who  has  proved  his  debt,  may  be  required  to 
receive  his  money  and  to  concur  without  the  usual  six 
months'  notice  (o)  ;  but  in  a  later  case.  Lord  Eomilly 
stated  the  rule  to  be  that  a  mortgagee  consenting  to  a  sale 
is  entitled  to  six  months'  interest  from  the  date  of  his  con- 
sent, if  paid  within  that  period ;  but  if  paid  afterwards,  then 
interest  down  to  the  time  of  actual  payment  (p) .  Where  the 
conveyance  to  the  purchaser  depended  in  some  measure  upon 
a  resettlement,  which  was  impeached  by  annuitants  who  were 
parties  to  the  suit,  they  were  ordered  to  join  in  the  convey- 
ance without  prejudice  to  their  rights  against  the  purchase- 
money  (q). 


(/i-)  Wehhcr  v.  Jones,  sup.  ;  Cole  v. 
Sewell,  (1850)  17  Si.  40 ;  and  see 
Thompsioti  V.  Raine,  (1873)  28  L.  T. 
362;  Re  jniltams'  G.  E.,  (1852)  5  D. 
&  S.  515  ;  21  L.  J.  Ch.  437  ;  Cottrell 
V.  C,  (1866)  2  Eq.  330  ;  35  L.  J.  Ch. 
466. 

(0  Re  Williams''  Est.,  (1852)  5  De 
G.  &S.  515;  21  L.  J.  Ch.  437  ;  but 
&ee  Lechmrre  Y .  Clamp,  (1862)  31  Beav. 
578  ;  30  L.  J.  Ch.  651  ;  32  ib.  276, 
■where  a  mortgagor  who  could  not  be 
found  was  declared  to  be  a  trustee, 
and  a  vesting  order  made. 

{IT)  Wolst.  Free.  6th  ed.  56.  And 
see  Conv.  Act,  1881,  s.  70;  Mostyn 
y.  M.,  1893,  3  Ch.  376.  But  an 
interest  will  not  be  bound  if  from 
the  order  it  appears  that  such  was 
not  the  intention  of  the  Court :  Jones 


V.  Barnett,  1899,  1  Ch.  611;  1900, 
1  Ch.  370;  s.  70  does  not  help  in 
this  case. 

{)it)  See  Usher  v.  Scanlan,  (1841) 
El.  &  K.  243.  A  direction  that  the 
vendor  shall  convey  is  tantamount  to 
a  direction  that  he  and  all  necessary- 
parties  shall  convey :  Mlnton  v.  Kir- 
u-ood,  (1868)  3  Ch.  614 ;  and  see  R. 
S.  C.  1883,  0.  LI.  r.  3. 

(h)  Stilwell  V.  Mellersh,  (1839)  4 
M.  &  C.  581  ;  20  L.  J.  Ch.  356. 

(o)  Matson  v.  Sivift,  (1841)  5  Jur. 
645. 

{p)  Day  v.  D.,  (1862)  31  Beav. 
270;  31  L.  J.  Ch.  806. 

{q)  Sullivan  V.  S.,  (1860)  28  Beav. 
102  ;  but  see  Thompson  v.  Raine, 
(1873)  28  L.  T.  362. 
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Chap.  XIX.        An  order  to  convey  was  refused,   as   against  a  woman 

Sect.  4.  .  -^  '  o 

married  before  the  M.  W.  P.  Act,  1882,  came  into  operation, 

Against  .  5  >  r  > 

whom  order  m  respect  of  her  real  estate  not  settled  to  her  separate  use  (>■) ; 
but  it  will  be  made  against  an  infant  (-s)  ;  and  if  he  refuse  to 
execute,  an  attachment  may  issue  against  him  (t). 

Partyrefusing  But  the  usual  course,  where  a  party  to  an  action  refuses  to 
dared  triistee.  63;ecute,  is  to  treat  him  as  a  trustee  within  the  T.  Acts  for 
the  time  being  in  force  {><),  and  to  obtain  a  vesthig  order, 
or  the  appointment  by  the  Court  of  some  other  person  to 
convey.  The  law  governing  this  subject  now  is  contained 
in  ss.  30  et  scq.  of  the  T.  Act,  1893,  which  already  have  been 
dealt  with  {w). 

Judicature  And  now,  too,  by  the  Judicature  Act,  188-4,  s.  14,  where 

Act,  1884,  '  '      J  .  , 

8.  14.  any  person  neglects  or  refuses  to  comply  with  a  judgment  or 

order  dii'ecting  him  to  execute  any  conveyance,  the  Coiu't 
may,  on  such  terms  and  conditions  as  may  be  j  ust,  order  that 
such  conveyance  shall  be  executed  by  such  person  as  the 
Court  may  nominate  for  that  purpose ;  and  the  conveyance 
so  executed  will  have  the  same  effect  as  if  the  person 
originally  directed  to  execute  it  had  done  so  (i/). 

{}■)  Jordan  v.  Jones,  (184G)   2   Ph.  K.   &  J.  213.      lu  an  action  by  a 

170  ;  but  in  such  a  case  the  married  registered     judgment     creditor     to 

■woman    may    now    be    declared    a  realize  his  seciirity,  a  tenant  in  tail 

trustee,  and  a  vesting  order  obtained  in   possession    may  be    directed    to 

under  the  T.  Act,  1893.  execute    a    disentailing    assurance: 

(«)  As  to  conveyances  on  sales  in  Lewis  v.  Buncombe,  (1855)  20  Beav. 

creditors'    actions,    see    1    Will.    4,  398.       Qucere,    whether    under    the 

c.  47,  ss.  11,  12,  amended  by  2  &  3  1    Will.    4,  c.    47,    and   the   3   &   4 

Vict.  c.  60,  and  11  &  12  Vict.  c.  87;  Will.  4,  c.   104,  the  Court  can  sell 

and  see  rentnj  V.  Tntor,  (1838)  9  Si.  copyholds  :    see  Branch  v.  Browne, 

135  ;    V'alkcr  v.  Aston,  (1844)   14  Si.  (1848)    12   Jur.   768  ;     17  L.   J.    Ch. 

87  ;    Hcmbig    V.    Archer,    (1844)    7  435. 

Beav.    515  ;     (1845)    8    ib.   294  ;    14  (0    Thomas    v.    Gwi/nnr,    (1815)    8 

L.    J.    N.   S.  Ch.   169.      An  infant  Beav.  312;   and  see  lie  Beech,  (1819) 

tenant  in   tail    may  be   ordered   to  4  Mad.  128. 
convey  :    lladdiffe  v.  Eccles,  (1836)   1  {>()  See  sup.  pp.  606  ct  seq. 

Kc.  130  ;    Benny  v.  Bretor,  sup.  ;   it  (.*)   Sup.  Ch.  XII. 

la  doubtful   whether  a   conveyance  (y)  See    Re    Edwards,    (1885)    33 

by  a  person  appointed  to  convey  in  W.  R.  578;    Jfowarfh  v.  II.,  (1886) 

place  of  infant  would  have  the  same  IIP.  D.  95  ;   55  L.  J.  P.  49.     The 

effect :    TFood  v.  Bccllestone,  (1854)  1  words  of  the  s.  seem  wide  enough  to 
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(5.)   The  purchaser's  rights  after  completion.  Chap.  XIX. 

Sect.  5. 

Upon  the  execution  of  the  conveyance  the  purchaser  is,  as  - — ^ — 

a  general  rule,  entitled  to  have  the  title  deeds  delivered  to  rights  after 
him ;  and  an  order  for  their  delivery,  if  not  provided  for  in 
the   order  for   payment   of    the    purchase-money,   may  he 
obtained  on  summons  (~).     On  a  sale  in  lots,  the  purchaser  of  Purchaser, 
the  largest  lot  is,  in  the  absence  of  special  agreement,  entitled  veyance,  may 
to  the  deeds  as  against  the  purchaser  of  several  lots  of  larger  ^^^^  ^  ® 
aggregate  amount  (r/).     Where   mortgagees,    parties   to  the 
suit,  consented  to  the  sale,  they  were  ordered  to  leave  the 
deeds  in  the  Master's  office,  but  it  was  directed  that  they 
should  not  be  delivered  to  the  purchaser,  without  notice  to 
the  mortgagees  (Jj)  .     The  solicitor  conducting  the  sale  is  the 
proper  person  to  apply  for  the  delivery  to  the  purchaser  of 
the  deeds  deposited  in  Court. 

Where  the  estate  is  sold  in  accordance  with  the  decree,  Purchaser 
the  Court  "  will  protect  the  purchaser  against  the  j)arties  to  a^°in*st^all 

the    action  ic) ,    and   all   parties   coming    in   under   the   de-  Parties  to 
^  '  -^  ^     _  ^  action. 

cree"(f/);  and  Lord  St.  Leonards  considered  it  to  be  a 
general  rule  that  even  as  against  absent  parties  {e),  the 
purchaser  should  not  lose  the  benefit  of  his  purchase  by  any 
irregularity  in  the  proceedings  in  the  action  (/).     So,  if  the 

include  a  disentailing  deed  ;  but  it  is  common  title,  shall  have  the  custody 

very    doubtful    whether   the    Court  of  the  deeds. 

would  appoint  anyone  under  the  s.  {j,^  Livesey    v.    Harding,    (1839)    1 

to  execute  a  disentailing  deed  which  Beav.    343,    346  ;     Knott   v.    Cottee, 

a  tenant  in  tail  had  in  disobedience  (i8o9)  27  Beav.  33  ;  but  see  Fowler  v. 

of  the  Court's  order  refused  to  exe-  Scoft,  (1871)  20  W.  R.  199. 

cute.     The  point  was  raised,  but  not  ^^^  Although  claiming  by  title  ac- 

decided,  by  the  C.  A.,  in  mnhs  v.  ^^^^^  subsequently  to  the  decree  ; 

Small,  (1887)  36  Ch.  D.  716  ;    56  L.  ^  ^_  ^^^^^.^^^  ^  ^   ^  ^^^ 

J.  Ch.  254,  832.  gg    g^ 

(z)  See   Seton,    6th    ed.    349,    for  ' 

form  of  order.  ^'^  ^ug.    14th  ed.    Ill;    Usher  v. 

(.)  LordKennairdY.  Christie,  (1809)  ^''''^""'  (l^-il)  Fl.   &  K.  243  ;   Sfae- 

cited  Dan.  C.  P.  896;   Scott  v.  Jack-  P'"^'  ^-  ^'"'^^'^  (^^l^)  2  Moll.   504  ; 

/io--\  til  T>  iiA      rrr.  Tommeu  v.  White,  (1850)  3  H.  L.  C. 

man,  (18oo)  21  Beav.  110.     1  he  con-  •"  >  \         / 

ditions  ought  always  to  provide  that  "' 

the  purchaser  of  the  largest  part  in  ('')  Sug.  H.  L.  682. 

value  of    property,    held   under  the  (/)  Sug.  14th  ed.  110,  and  cases 
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Chap.  XIX, 
Sect.  5. 


Coiirt  being  authorized  by  a  private  Act  to  ascertain  the 
amount  of  A.'s  debts,  and  to  sell  for  their  payment,  sell  in  a 
manner  authorized  by  the  Act,  but  under  a  wrong  conclusion 
as  to  the  amount  of  the  debts,  the  error  will  not  affect  a 
purchaser  {(j) . 


Court  ex- 
ceeding its 
jurisdiction. 


Formerly,  if  the  Court  clearly  exceeded  its  jurisdic- 
tion, as  if,  in  cases  not  falling  within  the  scope  of  the 
Partition  Acts,  or  the  S.  E.  Act,  1877,  it  assumed  to  sell 
the  real  estate  of  infants  upon  the  mere  notion  that  a  sale 
was  beneficial  (A),  or,  as  against  beneficiaries,  not  sui  juris, 
to  anticipate,  without  special  grounds,  the  time  fixed  by  the 
author  of  the  trust  for  the  sale  of  the  estate  {t),  it  was  not 
clear  that  the  purchaser  would  be  protected  by  the  decree ; 
at  any  rate,  he  would  not  be  compelled  to  accept  the  title  (/.•) . 
And  a  purchaser,  especially  if  he  were  the  plaintiff  (/) ,  was 
always  bound  to  see  that  the  sale  was  according  to  the 
decree  (;;?)  ;  though  he  was  uot  bound  to  see  that  no  more 
property  was  sold  than  would  be  sufficient  for  the  purposes 
for  which  a  sale  was  directed  {n).  Nor  would  he,  apparently, 
be  affected  by  fraud  in  the  proceedings  of  which  he  himself 
was  innocent  (o),  unless  it  were  apparent  on  the  face  of  the 


cited  in  the  judgment  in  Boweii  v. 
Evans,  (1844)  1  J.  &  L.  at  p.  256 
et  seq. ;  and  see  Baher  v.  Soutcr, 
(1847)  10  Beav.  343  ;  16  L.  J.  Ch. 
333;  Edgcu-orih  v.  E.,  (1847)  12  Ir. 
Eq.  R.  81  ;  Kcogh  v.  K.,  (1849)  13 
ib.  284;  Dixon  v.  Willcinson,  (1853) 
22  L.  J.  Ch.  981  ;  and  see  BlacKic  v. 
Clark,  (1852)  15  Beav.  at  p.  606. 

((/)    Tans  Agncw  v.  Stewart,  (1822) 
Sug.  14th  ed.  68. 

(A)  Calvert    v.    Godfrctj,    (1843)    6 
Beav.  97 ;   12  L.  J.  N.  S.  Ch.  305 
Mussel  V.    E.,   (1827)     1    Mol.    525 
i)f//)/v.  i).,(1845)2  J.  &L.  atp.  758 
JFcir  V.  Chamlcy,  (1852)  1  Ir.  Ch.  R. 
at  p.  317  ;  see  Pcto  v.  Gardner,  (1843) 
2  Y.  &  C.  C.  C.  312  ;  12  L.  J.  N.  S. 
Ch.  371. 

(i)  Blucldoic  V.  Laa-s,  (1842)  2  Ha. 


40  ;  Johnstoner.  Baler,  (1845)  8  Beav. 
233  ;  and  see  Bristow  v.  Skirrow, 
(1859)  27  Beav.  590. 

{Ic)  Slip. -p.  1172. 

(0  Talbott  V.  Minnett,  (1843)  6  Ir. 
Eq.  R.  83. 

{ni)  Colcloiigh  v.  Sterum,  (1821)  3 
Bl.  181,  186,  188;  Luttvijch  v.  Win- 
ford,  (1787)  2  Br.  C.  C.  2-18,  251  ; 
and  see  lie  Thompson'' s  S.  E.,  (1858) 
Johns.  418,  423  ;  Re  Woodcock's  Tr., 
(1867)  3  Ch.  230. 

(h)  S.  C.  ;  Thomas  v.  Townsend, 
(1852)  16  Jur.  736  ;  Lixon  v.  Wilkin- 
son, (1853)  22  L.  J.  Ch.  911. 

(o)  See  Sug.  14th  ed.  Ill  ;  Bourn 
V.  Evans,  (1844)  1  J.  &  L.  178  ;  2 
H.  L.  C.  257  ;  Edgeuorth  v.  E., 
(1847)  12  Ir.  Eq.  R.  81.  If  partici- 
pating in  the  fraud,  of  course  he  is 
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decree  (p) ;  nor  was  a  sale  impeacliable  on  the  ground  of  its    ^^^g^^^^J^* 

having  been  the  object  for  which  the  suit,  professedly  directed  — 

to  other  purposes,  was  in  fact  instituted  (q) .  And  the  decree 
was  no  protection  against  persons  of  whom  the  purchaser  had 
actual  notice  that  they  ought  to  have  been,  but  were  not, 
parties  to  or  otherwise  bound  by  the  suit  (r)  ;  or  against  a 
judgment  creditor,  who  did  not  come  in  under  the  decree  (s)  ; 
so  that  in  every  such  case  the  purchaser  was  bound  to  see  that 
he  obtained  a  discharge. 

But   now,   by  s.   70   of  the  Conv.  Act,  1881,  no  order  Order  for  sale 

...         not  now 

of  the  Court  under  any  statutory  or  other  jmusdiction  invalidated  as 
can,  as  against  a  purchaser,  whether  made  before  or  since  p^chaser. 
1882,  be  invalidated  on  the  ground  of  want  of  juris- 
diction, or  of  want  of  any  concurrence,  consent,  notice 
or  service,  whether  the  purchaser  has  notice  of  any  such 
want  or  not.  An  order  of  the  Court  under  this  s.  will 
protect  a  purchaser  from  any  objection  to  his  title  on  account 
of  mere  irregularity  of  procedure ;  but  it  will  not  confer  a 
good  title  on  him  when  the  Court  inadvertently  deals  with 
the  property  of  one  person  under  the  supposition  that  it 
belongs  to  another,  without  any  notice  to  the  true  owner  (t) . 

Where  the  legal  estate  is  vested  in  trustees  who  have  power  Beneficiaries, 
to  give  a  discharge  for  the  purchase-money,  and  are  bound  necessary 
bv  the  decree,  it  is  unnecessary  that  beneficiaries  who  are  pa^^ties  to 

•/  '  "^  conveyance. 

liable:   Colcloitgh  v.  Bolr/cr,  (1816)  4  (1852)  ib.  xl ;  Dciisem  v.  Elsivorthy, 

Dow,    54;    Lord  Bandon   v.  Becker,  (1852)  ib.  xlii ;   and  see  Swallow  v. 

(1835)  9  Bl.  N.  S.  532.  Binns,  ib.  xlvii,  xhiii. 

{p)  Gore  V.  Stacpoole,  (1813)  1  Dow,  («)  Knight  v.  Focock,  (1857)  24  Beav. 

at  p.   30  ;    S.   G.   cited    1    J.    &   L.  436 ;  27  L.  J.  Ch.  297. 

257.  {t)  Jones   v.  Burnett,    1900,    1   Ch. 

{q)  Bowcn  V.  Evans,  (1844)  1  J.  &  370;  69  L.  J.  Ch.  242— a  case  of  a  sale 

L.  178;  2  H.  L.  C.  257.  under  the  Judgments  Act,  1864— con- 

(?■)  ColchvrjhY.  Sterum,  (1821)  3  Bl.  sidering  3Iostijn  v.  J/.,  1893,  3  Ch. 

181—186;  Piers  Y.F.,  (1837)  1  D.  &  376;    62  L.  J.    Ch.    959,  in  which 

Wal.  265;  Mollcston  y.  Morton,  {I8i2)  the  purchasers  were  held  protected 

1  D.  &  War.  at  p.  177  ;  and  seeSug.  against  puisne   incumbrancers,   and 

H.  L.  682  ;  Doodi/  v.  Higgins,  (1852)  Re  Hall-Bare,  (1882)  21  Ch,  D.  41  ; 

9    Ha.    A^)}}.    xxxvii ;    Goldsmid  v.  51  L.    J.    Ch.    671.       See    also  Be 

Stonehewer,  (1852)  ib.  xxxviii ;  as  to  Whitham,   (1901)  84  L.   T.  585;  49 

representation,     Hantnan    v.    Riley,  W.  R.  597. 
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Chap.  XTX. 
Sect.  5. 


Purchaser 
allowed  com- 
pensation for 
mis -descrip- 
tion. 


not  before  tlie  Court  sliould  be  made  parties  to  the   con- 
veyance (u). 

A  purchaser,  after  conveyance,  has  been  allowed  compen- 
sation out  of  his  purchase-money,  on  the  ground  of  the  rent 
of  the  estate  having  been  misstated  in  the  particulars  {x),  or 
the  length  of  an  outstanding  term  {//).  But  this  has  not 
been  allowed,  if  he  purchased  with  notice  of  the  error  (s). 
When  he  claims  compensation,  he  should  apply  by  summons 
to  have  it  either  paid,  or  deducted  from  his  purchase-money. 
Under  special  circumstances,  he  has  been  allowed  to  pay  the 
purchase-money  into  Court  and  take  possession  without 
prejudice  to  his  claim  for  compensation  (a). 


Section  6. 

Purchaser 
refusing  to 
complete. 


Irresponsible 
purchaser. 


(G.)  The  practice  ichcn  flie  2)if>'c/iascr/ails  to  complete. 
As  we  have  already  seen  {h),  no  step  need  be  taken  by  the 
highest  bidder  in  order  that  he  may  assume  the  character 
of  purchaser  ;  the  conditions  of  sale  fix  a  time  at  which  all 
parties  may,  if  they  think  fit,  attend  by  their  solicitors  at  the 
judge's  chambers  to  settle  the  certificate  of  sale ;  if  a  bidder 
fails  to  attend,  the  certificate  is  settled  in  his  absence ;  and, 
when  settled,  is  signed  and  filed,  and  becomes  binding  on 
him  without  notice.  If  he  takes  no  step  to  complete  the 
purchase,  and  he  is  supposed  to  be  incompetent  in  point  of 
means,  the  vendors  may  apply,  on  notice,  that  he  should 
be  discharged,  and  the  estate  re-sold  (c)  ;  or,  as  is  now  the 
more  usual  course,  may  obtain  an  order,  not  that  the  piu-chaser 
be  discharged,  but  that  the  estate  be  re-sold,  and  that  he  may 
pay  the  expenses  arising  from  his  non-completion  of  the 
purchase,  the  expenses  of  the  application  to  the  Court,  and  of 


{><)  Wattcrs  V.  Jones,  (I860)  6  Jur, 
N.  S.  530. 

{x)  Cnnn  v.  C,  (1830)  3  Si.  447; 
Talmcr  v.  Johnson,  (1884)  13  Q.  B.  D. 
3ol,  -where  the  conditions  provided 
that  compensation  should  be  allowed 
for  any  error  in  the  particulars ;  and 
see  the  subject  discussed,  sttp.  p.  812. 

(y)  Uorner  x.  Jf'illtamK,  (1839)  J.  & 


C.  274. 

{z)  Campbell  \.  Hai/,  (1829)  2  Mol. 
102. 

(ii)  Man  V.  Itickitts,  (1851)  5  Do 
G.  &  S.  IIG;   13  L.  J.  Ch.  194. 

(A)  Sup.  pp.  1166,  1167. 

{c)  Hodder  v.  Rvffin,  (1813)  1  Vcs. 
&  B.  544  ;  Cunningham  v.  Williams, 
(1794)  2  Anst.  344. 
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the  re-sale,  and  any  deficiency  in  price  on  tlie  re-sale  {d)  :    Chap.  XIX. 

under  such  an  order,  however,  the  purchaser  has  still  a  locus  

jxenitcnticp ;  so  that  if  the  property,  being  a  reversion,  falls 
into  possession  before  a  re-sale,  he  may  claim  it  on  paying  his 
purchase-money  with  costs  (<?).  Where  the  purchaser  makes 
default  in  paj'ment  of  the  purchase-money  and  takes  no  step 
to  complete  the  sale,  an  order  may,  it  is  conceived,  be  obtained 
to  rescind  the  contract  altogether  (/). 

Where,  before  the  time  fixed  for  completion  the  purchaser  Parchaser 
became  bankrupt,  and  his  assignees  declined   to  complete,  before  com- 
the  Court  held  that  the  deposit  was  forfeited,  and  made  an  ^  ^'''°°' 
order  for  re-sale ;  but  refused  to  make  it  without  prejudice  to 
any  right  which  the  vendors  might  have  against  the  bankrupt 
or  his  assignees,  in  the  event  of  a  less  price  being  obtained  {g). 

If  the  purchaser  is  responsible,  the  vendors  may  take  out  Responsible 
a  summons  requiring  him  to  show  cause  why  he  should  not  ^^^^ 
be  ordered  within  a  given  time  to  pay  his  money  into  Court, 
and  to  pay  the  costs  of  the  summons  [h]  ;  if  he  appears  on 
the  summons,  he  is  prima  facie  entitled  to  have  a  reference 
on  the  title  ;  but  if  he  does  not  ajDpear,  it  seems  to  be  requi- 
site, before  any  order  can  be  made,  that  the  vendors  should 
have  delivered  the  abstract,  and  procured  the  Master's 
certificate  in  favour  of  the  title  (/)  ;  or  that  the  purchaser 
should  have  accepted  the  title  (/r).  Where  defendants  to  the 
action,  who  were  entitled  with  the  jilaintiff  to  shares  in  the 
estate,  purchased  a  part  of  it  of  which  they  were  in  posses- 

(<f)  Harding  v.  S.,  (1839)  4  M.  &  C.  cases  of  specific  performance. 

514  ;  9  L.  J.  N.  S.  Ch.  124  ;  Saunders  {g)  Bcpree  v.  Bedboroiigh,  (1863)  4 

X.Gray,  [mil)  ib.bl5,n.\Gray\.G.,  Gif.   479;    33   L.  J.   Ch.   134.     See 

(1839)  1  Beav.  199.      The  conditions  Moeser   v.    Wisker,    (1871)   L.   R.    6 

should  provide  for  this  ;  see  R.  S.  C.  C.  P.  120  ;  40  L.  J.  C.  P.  94. 

1883,  App.  L.  No.  15.  {h)  Lansdown  v.  Elderton,  (1808)  14 

(e)  Robertson  v.  Skelton,  (1850)   13  Ves.  512. 

Beav.  91  ;  19  L.  J.  Ch.  561.  (i)  Dan.   C.  P.  7th  ed.  899  et  seq., 

(/)  Cf.  FoUgno  v.  Martin,  (1853)  and  cases  cited ;  and  see  Buhner  v. 

16  Beav.    586  ;    22    L.  J.   Ch.    502  ;  Allison,  (1844)  8  Jur.  440  ;    15  L.  J. 

Sweet  V.  Meredith,  (1863)  4  Gif.  207  ;  Ch.  11, 

32  L.  J.  Ch.   147;    Watson  v.   Cox,  {k)  Rutter  v.  Marriott,   (1846)    10 

(1873)  15  Eq.  219  ;  42  L.  J.  Ch.  279,  Beav.  33. 
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Chap.  XIX.    sion,  and  tlie  conditions  precluded  any  objection  to  the  title, 

Sect.  6.  •        M  /  •  1 

■  they   were   ordered   to   pay   m   the  entire   purchase-money, 

though  they  claimed  allowances  for  improvements,  and  the 
estate  was  incumbered  (/). 

Purchaser  Qn  the  other  hand,  where  the  contract  is  inequitable  (w), 

not  generally  .  -,    -i      -n  j_  ^        ii* 

allowed  to  or  where  to  enforce  it  would  be  attended  with  great  hardship, 
and 'abandon  ^"^s  in  the  case  of  a  suddeu  and  violent  change  in  the  money 
market  {n),  or  where  the  purchaser  has  by  mistake  given  an 
unreasonable  price  for  the  estate  (o),  and  is  expeditious  in 
applying  to  the  Court  (^;),  he  will,  according  to  some  autho- 
rities, be  allowed  to  forfeit  his  deposit  (if  any),  and  abandon 
the  contract ;  but  this  will  not  be  conceded  on  the  mere 
ground  of  the  price  being  excessive  {q)  ;  nor  in  the  case  of  a 
person  without  authority  buying  the  estate  to  prevent  a  sale 
at  an  undervalue  (r)  ;  nor,  it  is  conceived,  under  any  ordi- 
nary state  of  circumstances. 

{I)  Buhner  \.  Allison,  siq).  (p)  See  Trice  v.  North,  (1837)  2  T. 

[m]    Sug.    14th    ed.    119  ;     Dan.       &  C.  620,  G2G  ;  7  L.  J.  N.  S.  Ex. 

C.  P.  7th  ed.  887.  Eq.  9. 

(«)  Savile  V.   S.,   (1721)  1  P.  W.  ,,„„■;       •,   ,  «         ,,,,      , 

„,,    ,    ^  (q)  He  Birch,   cited  Sug.  14th  ed. 

745,  but(?!<.  ^  ^^^'^ 

(o)  Morshead    v.    Frederick,   cited, 

but  with  disapprobation,  Sug.  14th  (r)  NcUhorpe  v.  Bennyman,  (1808) 

ed.  120  ;  see  Coote  v.  C,  (1840)  2  Ir.  14  Ves.  517  ;  Ex  p.   Tomkim,  Sug 

Eq.  R.  159.  14th  ed.  120. 
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CHAPTEE  XX.  Chapter  XX. 


AS  TO  SEARCHES  FOR  AND  INQUIRIES  RESPECTING 
INCUMBRANCES. 

(1.)    TF7iat  inquiries  should  be  made  of  vendor'' s  solicitors;  and     Section  l. 

of  sujjposed  incumbrancers,  trustees,  and  tenants. 
It  lias  been  lield  (a)  tliat  tlie  duty  of  the  vendor  with  regard  Inquiries  as  to 

.,  .  ..  incumbrances 

to  title  IS  limited  to  furnishing  an  abstract,  and  verirymg  or  from  vendor, 
completing  it  on  any  point  on  which  the  purchaser  may  show 
defects,  and  does  not  extend  to  answering  questions  for  the 
purpose  of  negativing  the  existence  of  incumbrances  ;  hence 
such  an  inquiry  is  one  which  neither  a  vendor  nor  his  solicitor 
is  bound  to  answer.  It  is  conceived,  however,  that  this  de- 
cision merely  negatives  the  right  of  a  purchaser  to  make 
inquiries  from  the  vendor  with  regard  to  matters  the  sup- 
pression of  which  by  the  vendor's  solicitor  would  constitute 
a  misdemeanour,  but  has  no  application  to  matters  which 
affect  the  property  but  which  it  is  not  customary  to  notice  in 
the  abstract;  such,  for  instance,  as  easements  not  created 
by  express  grant,  paving  charges,  notices  to  remove  dangerous 
structures,  and  the  like. 

"Where   a  married  woman  is  disposing  of  property  it  is  Inquiries  as 
advisable  to  inquire  as  to  the  terms  of  her  settlement.     This  by  married 
may  contain  a  covenant  to   settle   after-acquired  property  "^°°^^'^- 
which  may  bind  the  property  to  be  acquired.     If  the  pur- 
chaser gets  the  legal  estate  without  notice  of  the  settlement, 
his  title  will  be  good,  but  having  regard  to  the  construction 
which  has  been  placed  on  s.  19  of  the  M.  W.  P.  Act,  1882, 
there  may  be  a  doubt  whether  the  Act  would  constitute  as 
her  separate  property  that  which  was  in  equity  bound  by  the 
settlement. 

{a)  jRe  Ford  and  Mill,  (1879)  10  Ch.  D.  365 ;  48  L.  J.  Ch.  327. 
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Chap.  XX. 
Sect.  1. 

and  of  sup- 
posed, incum- 
brancers. 


Whether 
incumbrancer 
need  commu- 
nicate his 
claim  to 
intended 
purchaser. 


"When  there  is  reason  to  suspect  the  existence  of  any 
particular  incumbrances,  an  application  should  be  made  to 
the  supposed  incumbrancers  ;  the  motive  for  the  application 
should,  of  course,  be  stated,  and  the  parties  applied  to  will  be 
bound  bj  their  replies  {h)  ;  it  seems,  however,  that  a  mort- 
gagee need  not  answer  any  inquiry  as  to  his  security,  unless 
the  applicant  is  entitled  and  offers  to  redeem  him  {c). 

An  incumbrancer,  it  is  said,  need  not  voluntarily  communi- 
cate his  claim  to  an  intending  purchaser  {d) ;  this,  however, 
it  is  conceived,  does  not  apply  where  there  is  reason  to 
suppose  that  the  vendor  is  fraudulently  selling  the  estate  as 
unincumbered ;  if,  with  knowledge  of  such  a  fraud  being  in 
progress,  the  incumbrancer  conceals  his  claim,  he  will  be 
prevented  from  setting  up  his  right  against  the  purchaser ; 
nor  will  infancy,  or  coverture,  be  an  excuse  {e)  ;  d  fortiori,  he 
will  be  postponed,  if  he  is  a  direct  party  to  the  fraud,  or  has 
facilitated  or  encouraged  its  commission  (/)  ;  and,  as  no 
prudent  person  acquires  an  equity  of  redemj)tion  without 
informing  the  mortgagee,  it  may  be  conjectured  that  a  mort- 
gagee who  is  aware  of  the  intended  purchase,  and,  having 
received  no  inquiry  from  the  piu'chaser  as  to  his  charge, 
allows  him  to  complete  in  ignorance  of  its  existence,  will  on 
slight  additional  grounds  be  treated  as  an  accomplice  of  the 
vendor  (^). 


Inquiry  of  Qu  the  purchase  of  an  equitable  interest  in  personalty, 

trustees,  on  ,                    . 

purchase  of  inquiry  as  to  incumbrances  should  be  made  of  the  trustees, 

persona  y.  ^^  other  parties  in  whom  the  legal  interest  is  vested  (//) .     A 


(b)  Ihhotson  V.  Rhodes,  (1706)  2 
Vern.  554  ;  Slronge  v.  Ilawlccs,  (1853) 
4  D.  M.  &  G.  186  ;  4  D.  &  J.  632  ; 
see  Mip.  p.  106, 

(c)  Bugdeyi  v.  Bignold,  (1843)  2  Y. 
&  C.  C.  C.  at  p.  390. 

{d)  Osbm-n  v.  Lea,  (1724)  9  Mod. 
96 ;  see  p.  97 ;  Dolman  v.  Kokcs, 
(1855)  22  Beav.  402. 

(#)  Savage  y.  Foster,  (1723)  9  Mod. 


36  ;  Clare  v.  Farl  of  Bedford,  (1690) 
13  Vin.  Abr.  530  ;  Ee  Lush's  Trusts, 
(1869)  4  Ch.  591  ;  38  L.  J.  Ch.  650. 
As  to  fraud  by  a  married  woman, 
see  sup.  pp.  14,  854. 

(/)  Berrisford  v.  Milward,  (1740) 
2  Atk.  49. 

{g)  And  see  Sibson  v.  Fletcher, 
(1632)  1  Ch.  E,.  at  p.  59. 

{h)  JFard  v.  Dioicombe,  1893,  A.  C. 
369  ;  62  L.  J.  Ch.  881. 
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trustee  is  not  bound  to  answer  sncli  inquiries.     If  lie  does  so,     CJh^p.  XX. 

lie  will  incur  no  liability  provided  he  has  answered  in  good 

faith,  and  has  disclosed  all  he  knows.  But  he  should  beware 
against  being  too  positive,  or  he  may  be  held  to  have  estopped 
himself  from  afterwards  denying  the  truth  of  his  state- 
ment (/). 

On  comiDletion,  notice  of  the  sale  should  be  given  to  the  Notice  of  sale 

,  •  T     1        J    ^^  personalty 

trustees,  because  in  the  event  of  there  being  prior  undisclosed  to  trustees, 
incumbrances  {j),  or  of  the  vendor  conceaUng  the  sale  and 
subsequently  selling  the  property  to  a  third  person,  priority 
as  regards  personalty,  including  money  to  arise  under  a  trust 
for  sale  of  land  (A-),  will  be  determined,  other  things  being 
equal,  by  the  dates  on  which  effectual  (/)  notice  was  given 
to  the  trustees  by  the  various  claimants  {i)t). 

Though  priority  between  rival  claimants  to  an  equitable  Notice  of  sale 
interest  in  land  is  determined,  not  by  the  dates  on  which 
notice  was  given  to  the  persons  in  whom  the  legal  estate  is 
vested,  but,  other  things  being  equal,  by  the  dates  on  which 
the  interests  were  created,  still  it  is  always  prudent  both  to 
inquu'e  from  the  trustees  as  to  incumbrances,  and  to  give 
notice  to  them  of  the  transaction  {n). 

On  the  purchase  of  a  remainder  there  Is  always  a  danger  On  purchase 
of  the  land  being    sold  by  the  tenant  for  Hfe  under  the  remainder. 
S.  L.  Acts  {nn),  in  which  case  the  trustees,  if  in  ignorance  of 
the  sale,  may  pay  the  capital  money  arising  therefrom  to  the 

(0  Burrowes    v.    Lock,    (1805)    10  Ee    Wasdale,    1899,    1    Ch.    163;    68 

Ves.  atp.  470;  Berry  \.  Feek,{\^^2)  L.  J.  Ch.   117;  Re  Fhillip's  Trusts, 

14  A.  C.  337;    58  L.  J.  Ch.  864;  1903,  1  Ch.  183  ;  72  L.  J.  Ch.  94; 

Low   V.   Bouvcrie,   1891,    3   Ch.    82;  and  see  sm^J.  p.  873. 

60  L.  J.  Ch.  594  ;   Porter  v.  Moore,  ^^^^^  ^^  Freshfield,  (1879)  11  Ch.  D. 

1904,  2  Ch.  367.  ^^gg  .    j^^^^  ^  Buncombe,  1893,  A.  C. 

U)  See  fm-ther  on  this   subject,  ggg  .    g^  l.  J.  Ch.  881,  where  the 

'^'  P'        *  earlier  cases  are  examined. 
{k)  Lee  v.  Sowlett,  (1856)  2  K.  &  J. 

531  ;    Ee   Hughes'    Trusts,    (1864)   2  («)  ^s  to  priorities  generally,  see 

H.    &  M.    89  ;    Foster   v.    Cockerell,  ^^P-  PP-  8^8  et  seq. 

(1835)  3  CI.  &  F.  456.  (««)  See    Wlieclivright   v.    Walker, 

{I)   F.e.,  to    aU    the    trustees   in  (1883)  23  Ch.  D.  752  ;  52  L.  J.  Ch. 

existence  at  the  date  of  the  sale:  274. 
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Sect.  1. 


remainderman.     Hence  notice  of  such  a  transaction  should 
always  be  given  to  the  trustees  for  the  purposes  of  the  S.  L. 

Acts. 


Inquiry  of  And,  as  notice   of  a  tenancy   is   notice  of  the  tenant's 

equities  (o),  it  is  a  proper  precaution,  where  the  property  is 
not  in  hand,  to  inquire  of  the  occupying  tenants  as  to  the 
extent  and  nature  of  theii'  interests  (p). 

Where  a  No  inquiries  need  be  made  of  a  person  who  has  recently 

tenant  lias  .  .  .  ,        .  „  .     . 

recently  given  held,  but  relinquished  possession  of  the  property  [q),  if  it  is 
up  possession,  ^jg^j,  j^-^^j.  i]^qj.q  j^as  been  an  intentional   abandonment   of 

possession  (r). 

It  is  prudent  for  a  purchaser  to  inquire  whether  any  un- 
disclosed easement,  such  as  a  way  of  necessity  or  a  right  of 
light  or  of  drainage  (s),  exists  over  or  through  the  property; 
such  an  easement  may  pass  or  be  reserved  by  implication, 
without  express  words  {f)  ;  and  the  existence  of  such  an  ease- 
ment where  it  is  patent,  and  no  inquiry  has  been  made 
respecting  it,  is  no  defence  to  a  vendor's  action  for  specific 
performance  (n).  Nor  must  it  be  assumed,  on  a  purchase  of 
a  house,  that  windows  overlooking  the  ground  of  a  thii'd 
party  are  entitled  to  the  access  of  light  over  that  land.  The 
non-disclosure  of  a  deed  by  the  vendor  expressly  disclaiming 


Inquiry  as  to 

undisclosed 

easements. 


(o)  See  Slip.  p.  884  et  seq. 

{p)  1  Jarm.  Conv.  3rd  ed.  by 
Sweet,  119.  As  to  inquiries  on  a 
purchase  of  leaseholds,  see  siq).  p.  188 
ct  seq, 

(q)  Miles  V.  Langliy,  (1829)  1  R.  & 
M.  39. 

(>•)  Holmes  \.  Powell,  (18-56)  8  D. 
M.  &  G.  572,  581. 

(.v)  See  Hcrvcyy.  Smith,  (1856)  22 
Beav.  299  ;  S.  C.  on  motion,  (1855) 
1  K.  &  J.  389  ;  case  of  undisclosed 
smoke  casement,  and  sup.  p.  883. 

{t)  Fearson  v.  Spencer,  (1863)  1 
B.  &  S.  671  ;  3  B.  &  S.  761  ; 
Pi/er  V.  Carter,  (1857)  1  H.  &  N. 
916 ;   26  L.  J.  Ex.  258 ;   IJwari  v. 


Coehrane,  (1861)  4  Macq.  117;  Watts 
V.  KeUon,  (1871)  6  Ch.  166  ;  40  L.  J. 
Ch.  126,  case  of  underground  arti- 
ficial watercourse ;  Kay  v.  Oxlcy, 
(1875)  L.  E.  10  Q.  B.  360  ;  44  L.  J. 
Q.  B.  210;  Barkshire  v.  Gruhh, 
(1881)  18  Ch.  D.  616;  50  L.  J.  Ch. 
731  ;  Bayley  v.  G.  W.  li.  Co.,  (1884) 
26  Ch.  D.  434  ;  Clancy  v.  Byrne, 
(1877)  111.  E.  C.  L.  355  ;  T/wmas  v. 
Oiveii,  (1887)  20  Q.  B.  D.  225;  57 
L.  J.  Q.  B.  198 ;  and  sec  Brown  v. 
Alabaster,  (1887)  37  Ch.  D.  190 ;  57 
L.  J.  Ch.  255. 

(«)  Bowks  V.  lioiuid,  (1808)  5  Ves. 
508  ;  cf.  lie  riickett  and  Smith,  1902, 
2  Ch.  258 ;  71  L.  J.  Ch.  006. 


SEARCHES  FOE  INCUMBEANCES,  ETC.  1195 

all  such  rights  has  been  held  to  be  no  ground  for  refusing    Ghap.  XX. 
specific  performance  (x).  — — 


It  may  sometimes  be  well  to  inquire  whether  there  are  any  As  to  undis- 
undisclosed  covenants  or  conditions,  restrictive  of  the  enjoy-  tive  cove- 
ment  of  the  property  (//).  nants. 

A  purchaser  must  ascertain  who  has  the  custody  of  the  As  to  title 
title  deeds,  and  demand  a  satisfactory  explanation  if  any  of 
them  are  not  forthcoming.     His  omission  to  make  such  an 
inquuy  might,  for  instance,  fix  him  with  notice  of  an  equit- 
able mortgage  by  deposit  (s).     So,  a  mere  physical  fact  may.  Physical  fact 
it  seems,  amount  to  notice  of  a  charge  affecting  the  property ;  SYcllr.^f''^ 
e.g.,  upon  the  purchase  of  land  forming  part  of  a  district  '-be- 
lying beneath  the  level  of  the  neighbouring  sea,  the  purchaser 
was  held  to  be  affected  with  notice  of  a  private  deed,  under 
which  the  owners  of  the  land  were  liable  to  contribute  to  the 
expense  of  keeping  up  a  sea-wall  («).     But  the  doctrine  of 
constructive  notice  from  the  physical  condition  of  the  pro- 
perty will  not  be  extended ;  thus,  it  has  been  held  that  the 
mere  fact  of  there  being  windows  in  a  house  overlooking  the 
purchased  property  is  not  constructive  notice  of  any  agree- 
ment for  a  right  to  light  through  them  {h). 

(2.)    What  searches  should  he  made  for  incumhrances ; — Law     Section  2. 
respecting  judgments,  8fc. 

Under  s.  2  (1)  of  the  Conv.  Act,  1882,  a  requisition  (c)  for  Conv.  Act, 
search  may  be  made  in  the  Central  Office  of  the  Supreme  ^^^^* 
Court  of  Judicature  (now  in  the  Land  Eegistry)  for  entries 

{x)  Grcenhalgh  v.  Brindley,  1901,  2  {z)  Sug.  14tli  ed.  767,  and  cases 

Ch.  324  ;  70  L.  J.  Ch.  740.  there    cited ;   and   see   snp.  p.    889 

[y)  Parker  Y.  Whyte,  (1863)  1  H.  etseq. 
Sc  M.  167  ;  32  L.  Oh.  520;  Rohson\.  (a)  2IorIand\.  Cook,  (1868)  6  Eq. 

Flight,  (1864)  34  Beav.  10  ;   34  L.  J.  252  ;  37  L.  J.  Ch.   825  ;    of.    Unmt 

Ch.  101  ;  Clements  v.  Welles,   (1865)  Lighterage    Co.    v.    London    Graving 

1  Eq.  200  ;  35  L.  J.  Ch.  265  ;  Morland  Bock  Co.,  1901,  2  Ch.  300  ;    70  L.  J. 

V.  Cook,  (18G8)  6  Eq.  252  ;  37  L.  J.  Ch.  558  ;  and  see  «?(^;.  p.  883. 
Ch.  825  ;  JVilson  v.  Hart,  (1866)  1  Ch.  [h)  Allen  v.  Seckhani,  (1878)  11  Ch. 

463  ;  35  L.  J.  Ch.  569  ;  and  see  and  D.  790  ;  48  L.  J.  Ch.  611, 
consider  Carter   v.    Williams,   (1870)  (c)  As  to  the  form  of  requisition, 

9  Eq.  678  ;  39  L.  J.  Ch.  560.  see  s.-ss.  4  and  5. 
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of  Judgments,  deeds,  or  otlier  matters  or  documents,  of  whicli 
entries  are  required  or  allowed  to  be  made  in  that  office  by 
any  Act  described  in  Part  I.  of  tbe  first  schedule  to  the 
Conv.  Act,  1881,  or  any  other  Act.  By  s.-s.  3  the  certificate 
of  search  issued  thereunder  is  to  be  conclusive  in  favour  of  a 
purchaser — including  a  lessee  or  mortgagee — as  against 
persons  interested  in  the  matters  for  which  the  search  is  made. 
By  s.-s.  8,  a  solicitor  who  obtains  an  office  copy  certificate 
of  result  of  the  search  is  indemnified  against  any  loss  from 
error  in  the  certificate.  By  s.-ss.  9, 10,  a  similar  indemnity  is 
given  to  trustees,  executors,  agents,  or  other  persons  in  a 
fiduciary  position,  whether  they  employ  a  solicitor  or  not. 
By  s.-s.  11,  the  provisions  of  the  section  are  not  to  apply  to 
deeds  enrolled  under  the  Fines  and  Kecoveries  Act,  or  under 
any  other  Act,  or  under  any  statutory  rule.  The  list  of 
searches  to  which  the  provisions  of  the  Act  apply,  is  not 
exhaustive  ;  searches  in  county  registers,  Customary  Court 
EoUs,  or  for  bankruptcies  being  excluded.  The  provisions 
as  to  searches  contained  in  s.  2  of  the  Conv.  Act,  1882,  are, 
by  s.  17  of  the  Land  Charges  Act,  1888,  made  applicable  to 
searches  in  the  registers  kept  at  the  Land  Eegistry  under  the 
latter  Act.  By  an  order  (r/)  made  under  the  Land  Charges 
Act,  1900,  all  business  connected  with  searches  for  English 
judgments,  Us  pendens,  Crown  debts,  executions,  and  annuities 
has  been  transferred  from  the  Central  Office  to  the  Land 
Registry. 


Certificate  a 
part  of  the 
title. 


A  certificate  of  search  imder  the  Act  of  1882  is  conclusive ; 
and  no  pm-chaser  is  entitled  to  go  behind  it,  thoiigh  he 
may  make  searches  to  which  it  relates  independently.  Such 
a  certificate  forms,  it  is  conceived,  a  part  of  the  title  ;  and  a 
purchaser  need  only  search  as  from  the  date  of  the  last 
certificate  appearing  on  the  abstract ;  unfortunately  in  practice 
the  certificates  are  seldom  abstracted. 


Liability  of  A  solicitor  is  Said  to  bo  liable  to  his  client  for  any  loss 

solicitor  omit-  .  ,  ,        ,  .  ...  ,  p    ,,  , 

ting  to  search  Occasioned  by  ms  omission  to  make  any  one  oi  the  searches, 


{d)  (1900)  W.N.  R.  &0.  234. 
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whicli    may    hy    possibility    disclose    matter    affecting   the    Chap.  XX, 
title  (e)  ;  and  lie  would  certainly  be  held  liable  for  omitting  — . — '~ — 
to  require  the  official  searches  to  be  made.     But,  it  is  con-  brances,  &c. 
ceived,  that  where  the  title  is  laid  before  counsel,  who  advises 
specified  searches,  the  solicitor  will  be  protected  if  he  merely 
follows  the  advice,  unless  aware  of  some  particular  reason  for 
not  doing  so  ;  but  if  to  his  knowledge  such  reason  exists,  he 
is  bound  to  act  u^Don  it :  e.(/.,  it  was  said  that  he  was  bound 
to  search  in  the  Insolvent  Court,  if  he  had  reason  to  suspect 
that  the  vendor  had  been  insolvent,  or  even  if  there  was 
notice   that  he   was  or  had  been  in   embarrassed   circum- 
stances (/) ;  and  the  fact  of  the  solicitor  making  inquiry  on 
the  point  from  a  party  whose  known  interest  it  was  to  deceive 
him,   was  held  an   admission   as   against   himself  that   an 
efficient  search  ought  to  have  been  made  {g). 

Sect.  12  of  the  Land  Charges,  &c.  Act,  1888,  renders  all  Registration 
land  charges  created  after  1888  void  as  against  a  purchaser  charo-es. 
for  value  unless  registered  at  the  Land  Registry.      By  s.  4  a  What  must 
land  charge  is  defined  to  mean  a  rent,  annuity,  or  principal    ^  ^^°^^  ^^^  ' 
moneys  payable  by  instalments,  or  otherwise,  with  or  without 
interest  charged,  otherwise  than  by  deed,  iupon  land,  under 
the  provisions  of  any  Act  of  Parliament,  for  securing  to  any 
person  either  the  moneys  spent  by  him  or  the  costs,  charges, 
and  expenses  incurred  by  him  under  such  Act,  or  the  moneys 
advanced  by  him  for  repaying  the  moneys  spent,  or  the  costs, 
charges,  and  expenses  incm-red  by  another  person  under  the 
authority  of  any  Act  of  Parliament,  and  a  charge  under  s.  35 
of  the   Land  Drainage  Act,  1861,  or  under  s.    29  of  the 
Agricultural  Holdings   (England)   Act,  1883,  but  does  not 
include  a  rate  or  scot.    By  s.  3  of  the  Tenants'  Compensation 

{e)  1  Jarm.  Conv.  Srd  ed.  by  Sweet,  liability  of   a  solicitor  omitting  to 

104 ;    Waits  v.  Porter,  (1854)  3  El.  &  make  the  usual  searches,  Broolcs  v. 

Bl.  743  ;  23  L.  J.  Q.  B.  345 ;  see,  as  Day,  (1780)  2  Dick.  572  ;    Parher  v. 

to  negligence  in  stating  a  case  for  Polls,  (1853)  14  C.  B.  691. 
counsel's  opinion,  Ireson  v.  Pearman, 

(1825)   5   Dowl.   &  R.   687  ;    as  to  ^^^  ^^  ^^^^'  J-  '"^  ^''^''  ^-  ^^'^ 

V  .  .  A  t    ^.    •        phenson,  (1852)  211,.  J.  Q.  B.  292: 

negligence  m  passing  a  defect   in      -^  '  ^         '  ' 

,.,1       T,  •?•  m      j7        Moii\    o       a  case  of  a  mortgage. 

title,    Baikie  v.    Chanduss,   (1811)    3  °  ° 

Camp.  17  ;   and  generally  as  to  the  (y)  S.  G. 
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Chap.  XX.    Act,    1890,   tlie  term  is  extended  to   include   charges  for 

'— —  compensation  for  improvements   made   under   s.   31   of  the 

Agricultural  Holdings  (England)  Act,  1883. 

What  need  It  has  been  held  in  Eeg.  v.  Vice-Registrar  of  Office  of  Land 

re°<iistered.  Registry  {h)  that  charges  which  can  be  created  without  an 
application  and  irrespective  of  the  wishes  of  the  owner  of  the 
land,  as  for  instance  under  s.  257  of  the  Public  Health  Act, 
1875,  are  not  land  charges  within  the  Land  Charges 
Act,  1888.  Inquiries  should  therefore  be  made  as  to  the 
existence  of  such  charges,  which  take  priority  of  all  others, 
and,  if  incurred  under  s.  257  of  the  Public  Health  Act, 
1875  (?),  or  under  an  Act  containing  a  similar  provision  (/.•), 
become  so  from  the  date  of  the  completion  of  the  works,  in 
respect  of  which  they  are  incurred,  and  not  from  the  time  of 
the  apportionment  between  the  persons  liable  thereto.  Under 
•  L.  T.  Eules,  1903,  r.  1  (1),  a  land  charge  for  the  purposes  of 
'  the  rules  is  defined  as  in  the  Land  Charges,  &c.  Act,  1888, 
except  that  it  is  to  include  a  charge,  whether  made  upon  the 
application  of  any  person  or  not.  Under  rule  170  every 
land  charge  is  to  be  deemed  to  be  created  by  the  proprietor 
on  the  register  at  the  date  of  the  charge,  and  is  capable  of 
registration,  which,  however,  does  not  entitle  the  proprietor 
of  the  charge  to  the  rights  and  remedies  of  a  registered 
chargee  under  ss.  23 — 27  of  the  L.  T.  Act,  1875.  Hence,  it 
seems  that  a  charge  under  s.  257  of  the  Public  Health  Act, 
1875,  is  within  this  definition,  and  consequently,  on  a 
purchase  of  registered  land,  such  charges  may  appear  on  the 
register,  as  by  registration  the  chargee  will  be  entitled  to  the 
remedies  of  a  mortgagee  by  deed  under  the  Conv.  Acts. 

Charges  Sect.  13  of  the  Land  Charges  Act,   1888,  renders  land 

1889.*^     '  ^^^  charges  created  before  1889  irrecoverable  as  against  a  pur- 

{h)  (1889)   24  Q.  B.  D.  178;    59  Investment  Bldg.  Soc.,  (1889)  24  Q. 

L.  J.  Q.  B.  113.  B.  D.  1  ;  59  L.  J.  Q.  B.  105  ;  East 

(t)  Jie  Allen  and  Driscoll,  1901,  1  London  IFatencorks  Co.  v.  Kelkrman, 

Ch.  493 ;    73  L.  J.   Ch.  382,  where  1892,  2  Q.  B.  72 ;  Stock  v.  Mcalcln, 

the  cases  are  collected.  1900,    1    Ch.    G83  ;    G9    L.   J.    Ch. 

{Jc)  llornsey  Local  Board  \ .  Monarch  401. 
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,  beet.  2. 

first  assignment,  by  act  inter  vivos,  oociu'rmg  after  1888.    In  • 

theory  the  same  searches  should  be  made   as  formerly  for 
di'ainage  and  land   improvement  loans  (/),  because  it  may 
hapj)en  that  there  has  been  no  assignment  since  1888,  but  in 
practice  searches  are  only  made  under  the  Act.     On  piu'-  Metropolitan 
chases  of  land  within  the  metropolitan  area,  search  used  to  be  and^Bmldino- 
made  at  the  office  of  the  Board  for  charges  authorised  by  ^^^^' 
various  Metropolitan  Management  and  Building  Acts  {m), 
but  a  search  for  land  charges  under  the  Act  of  1888  is  now 
considered  sufficient. 

Upon  an  elegit,  under  the  old  law,  the  judgment  creditor  Judgments 

might  take  in  execution  a  moiety  (or  under  two  judgments  ^wlmt  they^ 

of  the  same  term  an  entirety)  (n),  of  the  following  property  affected: 

of    his    debtor  (o)  ;     viz.,   freeholds,  land    held    in    ancient  ?■  impiety  of 

,  ,11/-,  freeholds,  &c.; 

demesne,  rents-charge,  estates   granted    by   the    Crown   for 

the  maintenance  of  dignities,  impropriate  tithes,  and  terms 
for  years,  including  (perhaps)  leases  of  copyholds  granted 
by  licence  of  the  lord,  or  under  a  special  custom ;  and  this, 
whether  the  same  respectively  were  held  in  severalty,  copar- 
cenary, or  in  common ;  and  though  acquired  subsequently  to 
the  judgment  {p). 

The  right  affected  reversions  on  leases  for  lives  or  years  (^7),  reversion; 
estates  held  by  a  husband  during  coverture  or  by  the  curtesy, 
estates  tail  during  the  life  of  tenant  in  tail,  and  estates  held 
in  joint  tenancy  during  the  life  of  the  joint-tenant  against 
whom  execution  issued. 


And,  as  to  terms  of  years,  either  the  moiety  might  be  terms  of 
tended  upon  a  single  writ, 
part  of  the  debtor's  chattels. 


extended  upon  a  single  writ,  or  the  entirety  might  be  sold  as 


[1)  For  a  list  of  such  searches,  see  tors  on  writs  tested  the  same  day 

Elph.  &  C.  109  et  seq.  and  term). 

(;«)  See  Elph.  &  C.  117.  (0)  Prid.  J.  7,  8,  9. 

(m)  Att.-Gen.    v.   Andreiv,    (1655)  {p)  Brace    v.    Duchess    of  Marl- 

Hard.    23;   Doe  v.    Creed,    (1829)   5  5oro«^A,  (1728)  2  P.  W.  491,  492. 

Bing.  327  ;  7  L.  J.  0.  S.  C.  P.  138  {q)  2  Saund.  69  n.  ;  1  Eol.  Abr. 

(case  of  entirety  taken  by  two  credi-  894,  pi.  5. 
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Chap.  XX.         And  under  s.  10  of  the  Statute  of  Frauds,  the  sheriff  is 
■ ^-^^-r-  empowered  to  deliver  execution  of  all  such  lands,  &c.,  as  any 

lands  held  in  ^  .      ^  -t     c    •     ^       t  £ 

trust  for  the     i^erson  or  persons  should  be  seised  or  possessed  ot,  m  trust  tor 
debtor.  ^-^q  debtor  at  the  time  of  execution  sued,  like  as  if  the  debtor 

had  been  sci.scd  of  such  lands,  &c.,  of  such  estate  as  they  be 
seised  for  him  at  the  time  of  execution  sued.  This  provision 
has  been  held  not  to  affect  trusts  of  terms  for  years  (r),  or 
equities  of  redemption  (.s) ,  or  any  equitable  estate  in  which  the 
debtor  has  not  the  sole  beneficial  interest  (f)  ;  or  estates  which, 
though  held  in  trust  for  the  debtor  at  the  date  of  the  judg- 
ment, are  disposed  of  prior  to  execution  {u) . 

"WTiattheydid      But    advowsons  in   gross,    glebe,    rents-seek,   and   copy- 
not  affect.        liolds  (.r)  (except,  perhaps,  as  respects  leases  thereof),  were  not 
extendible  imder  the  old  law  ;  nor  were  the  lands  of  a  tenant 
in  tail,  or  joint-tenant,  except  for  his  life  {>/). 

But  it  seems  doubtful  whether  the  exemption  of  copyholds 
extended  to  customary  freeholds  (s) . 

Nor,  under  the  Statute  of  Frauds  (a),  as  against  pm'- 
chasers  {b),  was  a  term  for  years  bound,  until  the  writ  was 
delivered  to  the  sheriff  (c)  ;  nor  did  the  writ  bind  after  it  had 
been  returned  without  a  sale  {d). 

(>•)  Prid.  J.  15;    Scoit  v.  Sclioley,  Ilic/ginsv.  York  Buildings  Co.,  (1740) 

(1807)  8  Ea.  467  ;  nor  could  such  a  2  Atk.  107 ;  and  see  IJ.  &  L.  634, 

trust  be  taken  on  a  Ji.  fa. :  ib. ;  and  [x)  Sco  Scriven,  6th  ed. 

Bee   E.V  p.    Fachvic/c,    (1869)    18  W.  (//)  Prid.  J.  7  ;  Ashburnham  v.  St. 

R.  8;  39  L.  J.  Ch.  68  ;  but  see,  as  Johi,  (1605)  Cro.  Jac.  85. 

to   attendant  terms,    Doe  v.  Evans,  (,)  ggg    Scriven,  6th   ed.  ;   Mann. 

(1833)  iCr.&M.  450;  and  see  Z»oe  v.  Exch.  Pract.  2nd  ed.  42,   350,   358 

GreenhiU,  (1821)  4  B.  &  Aid.  684.  gt  scq. ;  3  Man.  &  R.  332,  338. 

{s)  Burden   v.   Kennedy,    (1759)    3  („)  S    10  •  Prid   J    11 

Atk.  739  ;  Lyster  v.  Bolland,  (1792)  ,       '       '          '     "      '      . 

.  „       .„.  (l))    ocd    alitcr,     as    against    the 

(t)'l)oe  V.  GreenhiU,  (1821)  4  B.  &  ^^^*«^'«  V^^'^om^^  representatives  : 
Aid.  684;  Harris  V.  Booker,  {\m)i       ^'"'^''"   ^-   ^«'-«'''''^^'    (18-^6)    5   Ha. 

r>-        or      F    /7,         T)  1    J  \-    fu         215;  15  L.  J.  Ch,  446 ;  2  Ph.  22, 
Bmg.  96;  I'orth  v.  JJuke  oj  JSorfolk,  '  ' 

(1820)  4  Mad.  at.  p.  505  ;  Jliilkes  v,  W  I*"d.   J,  12;  Burden   v,    Ken- 
Day,  (1840)  10  Si.  at  p.  48.  "^'^i/;  (1759)  3  Atk.  739;   Causton  r, 

(«)  Hunt  V.  Cole!<,  (1702)  Com.  R.  Macklcw,  (1828)  2  Si,  242. 

226  ;  Harris  v.  Duyh,  (1827)  4  Bing.  {d)    Williams  v,  Craddock,  (1831)  4 

335,  345  ;  5  L.  J.  0.  S.  C.  P.  189  ;  Si.  313. 
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But  Equity  would  assist  a  judgment  creditor  to  the  partial    Chap.  XX. 
equitable  interest  of  liis  debtor,  in  those  cases  in  which  he 


«4uxLauxo   ..X.OX..U   ^.   XX.O   V .,  .^    .^^. ^^^ "Equity  aided 

would  have  been  entitled  to  execution  under  the  Statute  oi  judgment 
Frauds  in  case  the  debtor  had   owned   the  entire  beneficial  agai^t^equit- 
interest  {e)  ;  but  he  was  obliged  to  sue  out  an  elegit  before  able  estates, 
filing  his  bill  (./)  ;  and  by  first  suing  out  execution  under  a 
fi.  /((.,  he  could  obtain  relief  in  Equity  against  the  debtor's 
equitable  interest  in  a  term  of  years  {g). 

The   exercise   of   a    power    of    appointment    defeated    a  Purchaser 

.  ,       under  power 

judgment  entered  up  subsequently  to  the  creation  oi  the  of  appoint- 
power ;  and  notice  was  immaterial  (/^ ,  for  the  judgment  ^gg^'g^"^,^ 
only  affected  the  estate  limited  until  and  in  default  of  j^'^'Jj^J^'^*'' 
appointment.  standing 

■^  notice. 

A  judgment  entered  up  against  the  vendor,  subsequently  Effect  of 

,  ,     „  •  J.      •    1     •      judgment 

to  the  contract    but   before  conveyance,  was  mimatenai  m  after  contract. 

Equity  (/) ,  except  that  it  formed  a  lien  upon  such  part  (if 

any)  of  the  purchase-money  as  remained  unpaid  (/.)  ;  and  an 

ejectment  against  a  purchaser   in   possession   by  a  creditor 

who  had  sued  out  an  elegit  on  such  a  judgment,  would  be 

restrained  by  injunction  (/)  :  so,  also,  a  trust  for  sale  was  not 

affected  by  subsequent  judgments  against  any  party  upon 

whom  such  trust  was  binding ;  nor,  if  the  trustee  had  power 

to  give  receipts,  were  the  judgment  creditors  necessary  parties 

to  the  conveyance  (m)  ;  nor  was  it  material  that  the  sale  was 


(c)  Prid.  J.  23.  517  ;  3  L.  J.  N.  S.  Ch.  197  ;  SLrelcs 

(/)  Neater.  Buhe  of  Marlboromjli,  v.  Shcarhj,   (1837)  3   M.  &  C.  112; 

(1838)    3   M.    &    C.   407;    Smith   v.  7  L.  J.  Ch.  3,  where  an  indemnity 

Eurd,  (1845)  1  Coll.  705  ;  S.  C,  10  ^as  taken  against  the  judgment. 

Ha.  30  ;  23  L.  J.  Ch.  289  ;    Godfreij  [i)  Lodge  v.   lijseleij,  (1832)    4  Si. 

V.  Tuclcer,  (1863)   33  Beav.   280 ;  33  70    75  ;  Sag.  14th  ed.  519. 

L.  J.  Ch.  559.    See  this  subject  more  ,^/^-)  Prid.  J.  21  ;  Forth  v.  BuTie  of 

fully  discussed,  inf.  p.  1212.  Norfolk,  (1820)  4  Mad.  505. 

{g)  Gore  v.  Bowser,   (1855)   1  Jur.  (/)  Bninton    v.    Ncale,    (1845)    14 

N.  S.  392  ;  24  L.  J.  Ch.  316,  440  ;  L.  J.  Ch.  8. 

Langhorne  v.  Earland,  (1856)  2  Jur.  („;)  Lodge  v.  Lyseley,   (1832)  4  Si. 

N.  S.  873.  70 ;    and    see    Foster  v.    BlacJcstone, 

{h)   Tunstall  v.   Trapped,   3   Si.  at  (1833)  1  M.  &  K.  at  p.  307  ;  2  L.  J. 

p.  300  ;  Eaton  v.  Sanxter,  (1834)  6  Si.  N.  S.  Ch.  84  ;  Broivne  v.  Cavendish, 
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Extended 

legal  opera- 
tion of  judg- 
ments under 
the  Judg- 
ments Act, 
1838. 


not  by  the  trustees,  but  by  tlie  Court  {»)  ;  and  the  same,  it 
-  is  conceived,  is  the  rule  under  the  new  law.  Even  a 
voluntary  settlement  in  favour  of  third  parties  is  unaffected 
by  a  subsequent  judgment  against  the  settlor  (o)  ;  but  a 
voluntary  trust  for  sale,  when  merely  equivalent  to  an 
authority  to  sell,  for  the  settlor's  own  benefit,  would,  it  is 
apprehended,  be  subject  to  judgments  entered  up  against 
him,  prior  to  a  binding  contract  being  entered  into  by  the 
trustee. 

By  the  Judgments  Act,  1838,  s.  11,  (as  modified  by  the 
Judgments  Acts,  1839  and  1840,)  a  judgment,  duly  regis- 
tered, entitles  the  creditor  to  take  in  execution, — except  as 
against  piu'chasers,  mortgagees  or  creditors  (j)),  who  became 
such  before  October,  1838,  and  formerly  purchasers  and 
mortgagees  without  notice  (q), — an  entirety  of  "  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  as  the  person  against  whom  execution  is  so  sued, 
or  any  person  in  trust  for  him,  shall  have  been  seised  or 
possessed  of  at  the  time  of  entering  up  (r)  the  said  judg- 
ment, or  at  any  time  afterwards ;  or  over  which  such  person 
shall,  at  the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards,  have  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit." 


(ISM)  1  J.  &  L.  606,  628  cf  scq.  ; 
Hobiiison  v.  Ucclger,  (1849)  13  Jur, 
846  ;  19  L.  J.  Ch.  463. 

(w)  Alexander  v.  Crosby,  (1844)  1 
J.  &  L.  at  p.  672. 

(o)  Bcaran  v.  Lord  Oxford,  (185G) 
6  D.  M.  &  a.  507  ;  24  L.J.  Ch.  311; 
25  ib.  299.  Sec  now  the  Voluntary- 
Conveyances  Act,  1893. 

{p)  Which  seems  to  include  simple 
contract  creditors  :  Ee  Tcrrin,  (1842) 
2  D.  &  War.  147  ;  decided  contra  on 
the  English  Act,  Simpson  v.  Morlcy, 
(1855)  2  K.  &  J.  71  ;  see  judgment 
and  distinguish,  Re  Terr  in. 


{q)  The  Judgments  Act,  1839,  s.  5, 
repealed  by  the  Land  Charges  Act, 
1900. 

(>■)  That  is,  the  day  on  Avhich 
judgment  is  originally  signed  in  the 
Master's  book,  not  the  day  on  which 
the  roll  is  carried  in  and  the  judg- 
ment is  entered  of  record  ;  and  this, 
though  the  original  entry  in  the 
Master's  book  is  subsequently 
amended  on  a  re-vision  of  the  taxa- 
tion of  costs :  Fisher  v.  Dttdding, 
(1841)  3  Man.  &G.  238;  Neivion\. 
Grand  Junction  R.  Co.,  (1846)  16  M. 
&  W.  at  p.  143  ;  but  see  Pierce  v. 
Berry,  (1843)  4  Q.  B.  635. 
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And  bj  tlie  Judgments  Act,  1838,  s.  13,  (as  modified  by  Chap.  XX. 
the  same  Acts,)  a  registered  judgment  is,  (except  formerly  ^^^  ^ — 
as  against  pui'cbasers  or  mortgagees  without  notice,  or  pm--  equitable 
chasers,  mortgagees,  or  creditors,  who  became  such  before  j^udgm^eTts" 
1st  October,  1838,)  made  to  operate  as  a  charge  upon  all  j;;^^^^*^^^^^^^ 
lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  Act,  1838. 
hereditaments  («)  (including  lands  and  hereditaments  of 
copyhold  or  customary  tenure)  of  or  to  which  such  person 
shall  at  the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards,  be  seised,  possessed,  or  entitled  for  any 
estate  or  interest  whatever,  at  Law  or  in  Equity,  whether 
in  possession,  reversion,  remainder,  or  expectancy,  or  over 
which  such  person  shall  at  the  time  of  entering  up  such 
judgment  or  at  any  time  afterwards,  have  any  disposing 
power  which  he  might  without  the  assent  of  any  other 
person  exercise  for  his  own  benefit  (/)  ;  and  is  to  be  binding 
as  against  the  person  against  whom  judgment  shall  be  so 
entered  up,  and  against  all  persons  claiming  under  him  after 
such  judgment;  and  is  also  to  be  binding  as  against  the 
issue  of  his  body  and  all  other  persons  whom  he  might, 
without  the  assent  of  any  other  person,  cut  off  and  debar 
from  any  remainder,  reversion,  or  other  interest  in  or  out  of 
any  of  the  said  lands,  tenements,  rectories,  advowsons,  tithes, 
rents,  and  hereditaments;  and  every  judgment  creditor  is  to 
have  such  and  the  same  remedies  in  a  Court  of  Equity 
against  the  hereditaments  so  charged  by  virtue  of  the  Act, 
or  any  part  thereof,  as  he  would  be  entitled  to  in  case  the 
person  against  whom  such  judgment  shall  have  been  so 
entered  up  had  power  to  charge  the  same  hereditaments,  and 
had,  by  writing  under  his  hand,  agreed  to  charge  the  same, 
with  the  amount  of  such  judgment  debt  and  interest  thereon. 
Provided  that  no  judgment  creditor  shall  be  entitled  to  pro- 
ceed in  Equity  to  obtain  the  benefit  of  such  charge  until 
after  the  expiration  of  one  year  from  the  time  of  entering  up 


(«)  As  to  leaseholds  being  mcluded  in  this  section,  see  Alison  v.  SoJmes, 
(1861)  IJ.  &H.  530,  514. 

{t)  Which,  it  seems,  excludes  a  pover  of  testamentary  appointment. 
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sueli  judgment  (»)•  This  proviso  did  not  render  it  necessary 
that  a  year  should  have  elapsed  since  registration  {x).  Since 
the  Judicatm^e  Act,  1873,  it  is  no  longer  necessary  to  sue  out 
an  elegit  before  obtaining  equitable  execution,  but  that  Act 
does  not  authorise  the  granting  of  such  relief  in  cases  where, 
before  the  Act,  no  Couii  had  such  power  (?/). 

What  are  judgments  within  the  Acts  : — 

By  s.  18  of  the  Judgments  Act,  1838,  decrees  and. 
orders  of  Courts  of  Equity,  and  all  rules  of  Coiu^ts  of 
Common  Law,  and  all  orders  of  the  Lord  Chancellor,  or  of 
the  Court  of  Eeview  (while  it  existed)  in  matters  of  bank- 
ruptcy, and  all  orders  of  the  Lord  Chancellor  in  matters  of 
lunacy,  whereby  any  sum  of  money,  or  any  costs,  charges  or 
expenses,  shall  be  payable  to  any  person,  are  to  have  the  effect 
Judgments  of  of  judgments.  And  by  s.  22,  judgments,  &c.,  of  certain 
ioteriorCourts  ;„fpj.joj.  Coiu^ts  of  record  may  be  removed  into  the  superior 

may  be  re- 

moved.  Courts ;  and  are  there  to  be  registered ;  and  thereupon  are 

to  become  binding  as  judgments  of  such  superior  Courts  (::). 


Certain  de- 
crees and 
orders  hare 
the  effect  of 
judgments. 


Summary 
order  for  sale 
may  now  be 
obtained  in 
Equity. 


But  the  Judgments  Act,  1864,  has  provided  a  more  sum- 
mary remedy,  in  Equity,  for  the  judgment  creditor.  By 
s.  4  it  is  enacted,  that  every  creditor,  to  whom  any  land  of 
his  debtor  shall  have  actually  been  delivered  in  execution  (a) 
by  virtue  of  any  judgment  under  that  Act,  shall  be  entitled 
forthwith,  or  at  any  time  afterwards,  while  the  registry  of 
such  writ  or  other  process  shall  continue  in  force,  to  obtain 
by  originating  summons  {b) ,  which  is  to  be  served  upon  the 
debtor,  in  a  summary  way,  an  order  for  sale  of  his  debtor's 
interest  in  such  land;  and  thereupon,  the  Court  is  to  direct  all 


(ti)  See  Smith  v.  Hurst,  (1815)  1 
CoU.  705  ;  23  L.  J.  Ch.  289. 

(x)  Berhijshirc  R.  Co.  v.  Ba\nbridgc, 
(1852)  15  Beav.  146. 

(y)  Holmes  v.  MiUage,  1893,  1  Q.  B. 
551  ;  62  L.  J.  Q.  B.  380 ;  Harrif.  v. 
Bcauchamp  Brothers,  1894,  1  Q.  B. 
801  ;  63  L.  J.  Q.  B. 480. 


(s)  See  the  Judgments  Act,  1855, 
8.  7. 

{a)  Be  BnJcc  of  Keurastle,  (1869)  8 
Eq.  700;  39  L.  J.  Ch.  68.  As  to 
■what  amounts  to  actual  delivery  in 
execution,  see  Elph.  «fc  CI.  on  Searches 
and  inf.  p.  1207. 

(i)  Be  Harrison  and  Bottomley, 
1899,  1  Ch.  405  ;  68  L.  J.  Ch.  208. 
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necessary  and  proper  inquiiies  as  to  the  nature  and  particulars  ^^^^P-^^" 
of  the  debtor's  interest  in  the  land,  and  his  title  thereto; 
and  in  making  such  inquiries,  and  generally  in  carrying  into 
effect  such  order  for  sale,  the  practice  of  the  Coiu't,  with 
respect  to  sales  of  real  estates  of  deceased  persons  for  the 
payment  of  dehts,  is  to  be  adopted  and  followed,  as  far  as  the 
same  may  be  found  conveniently  applicable.  If,  on  making 
such  inquiries,  it  appears  that  any  other  debt  due  on  any 
judgment,  &c.,  is  a  charge  on  the  land,  the  creditor  entitled 
to  such  charge  (whether  prior  or  subsequent  to  the  charge  of 
the  petitioner)  is  to  be  served  with  notice  of  the  order  for 
sale,  and  after  such  service  is  to  be  bound  thereby  ;  and  the 
proceeds  of  such  sale  are  to  be  distributed  among  the  persons 
who  may  be  found  entitled  thereto  according  to  their  respec- 
tive priorities  (c)  ;  and  all  parties  claiming  interest  thi'ough 
the  debtor  are  to  be  bound  by  the  order  for  sale  {d).  These 
provisions  are  merely  prospective  ;  and  a  creditor,  to  whom 
the  land  has  been  delivered  in  esecution  under  a  judgment 
entered  up  prior  to  the  Act,  is  not  entitled  to  a  summary 
order  for  sale  {e).  "Where  it  is  not  clear  that  the  debtor  has  When  a 
a  saleable  interest  in  the  land  delivered  in  execution,  the  ordered. 
Court  will  not  order  an  immediate  sale;  but  will  direct 
inquiries  as  to  the  nature  of  the  debtor's  interest :  and  if  it 
should  be  found  unsaleable,  the  case  appears  not  to  fall  within 
s.  4  (/). 

But  in  order  to  bring  a  decree  or  order  of   a    Court  of  The  decree  or 
Equity  within  the  Judgments  Act,   1838,  it   must  be  one  for  the  pay- 
"  whereby  any  sum    of    money,  or   any   costs,    charges,   or  ™^^*  °* 
expenses,  shall  be  payable  to  any  person."     Thus,  a  decree 

(c)  S.  5.  BQeEeHullandEornseaR.  Co.,  (1866) 

2  Eq.  262  ;  35  L.  J.  Ch.  838  ;  Gardner 

^  '  V.  Z.  C.  4-  D.  R.  Co.,  (1867)  2  Ch.  385  ; 

{e)  Ee  Isle  of  Wight  Ferry,  (1865)  ]s,e  Cable  It.  Co.,  (1870)  9  Eq.  658  ; 

11    Jur.  N.   S.  279;    34  L.  J.  Ch.  and  see  Seton,  6th  ed.  2073  ;   and  as 

19-1.  to  priorities  between  judgment  cre- 

(/)  Re  Bishop's   Waltham  R.   Co.,  ditors  and  debenture  holders  under 

(1867)  2  Ch.  382  ;  and  as  to  form  of  this  section,  see  Re  Hull,  Barnsley,  ^-c. 

order  for  sale  of  superfluous  lands  of  R.   Co.,   (1888)  40  Ch.  D.   119;    58 

a  railway  company  under  this  section,  L.  J.  Ch.  205, 
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Chap.  XX 
Sect.  2. 


What 
property 
extendible 
uuder  the 
new  law. 


for  an  account,  and  for  payment  of  what  shall  be  found  due 
thereon,  does  not  entitle  the  person  in  whose  favour  it  is  made 
to  obtain  a  charging  order,  pending  the  taking  of  the  ac- 
count {g)  ;  and  a  decree  against  an  executor  for  payment  of 
a  certain  sum  to  his  testator's  estate,  with  which  he  was  to  be 
charged  in  taking  the  accounts  in  a  pending  administration 
suit,  was  held  not  to  constitute  a  judgment  debt  (A) ;  also, 
a  decree  directing  payment  to  the  credit  of  a  cause,  is 
not  within  the  Act  (/)  ;  nor  is  a  decree  directing  payment  of 
costs  a  charge  upon  land,  until  the  costs  have  been  taxed,  and 
the  decree  registered  {k)  ;  but  when  this  has  been  done,  it  is 
not  necessary  that  there  should  be  a  further  order  to  pay 
costs  after  taxation  (/)  ;  and  a  certificate  of  the  chief  clerk, 
finding  money  due,  is  not  an  "  order  for  payment  "  {m)  ;  so, 
the  person  who  seeks  to  enforce  as  a  charge  on  land  a  rule  of 
a  Court  of  Common  Law  directing  payment  of  money,  must 
be  the  person  to  whom  the  money  is  payable  under  the 
rule  {)i). 

Secondly,  as  to  what  property  of  the  debtor  is  affected  by 
judgments  under  the  statutory  law : — 


Under  the  provisions  of  the  Judgments  Act,  1838,  and  the 
succeeding  Statutes,  a  creditor"  may  now  (except  as  against 
purchasers  and  mortgagees  prior  to  the  1st  October,  1838) 
take  under  an  clcrjit  the  entirety  (instead  of  a  mere  moiety) 
of  the  debtor's  property ;  and  this  right  extends  to  copyholds, 
estates  over  which  the  debtor  has  only  a  general  power  of 
appointment,  and  leasehold  estates ;  upon  all  of  which  the 
Judgment  an    uicjcrment  can  operate  ;  and  it  is  said,  that  where  the  interest 

immcdiato  J       o  x  ' 


(//)  Chadmck  v.  Holt,  (1856)  2  Jur. 
N.  S.  918  ;  26  L.  J.  Ch.  76  ;  dis- 
tinguish Buke  of  Beaufort  v.  FhUlips, 
(1847)  1  De  G.  &  S.  321. 

(//)  Garner  v.  Briggs,  (1858)  4  Jur. 
N.  S.  230  ;  27  L.  J.  Ch.  483. 

(i)  Ward  V.  Shakeshafl ,  (18G0)  1 
Dr.  &  S.  269,  272.  But  see  Gihbs  v. 
ra-e,  (1842)  6  Jur.  4G5  ;  12  L.  J.  Ex. 
257. 

[k)  NortcUffe  v.  IVarhurton,  (1802) 


10  W.  R.  635;  31  L.  J.  Ch.  777. 

(/)  Tai/Iorr.  Roe,  1894,  1  Ch.  413  ; 
63  L.  J.  Ch.  282. 

i^m)  Lord  Maii/fteld  v.  Offic,  (1859) 
5  Jur.  N.  S.  419  ;  24  L.  J.  Ch.  450. 
And  SCO  Shatv  v.  Male,  (1855)  20 
Beav.  157  ;  6  H.  L.  C.  581  ;  24  L,  J. 
Ch.  563. 

(h)  Croivther  v.  C,  (1856)  2  Jur 
N.  S.  274. 
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in  a  term  of  years  is  merely  equitalDle,  it  is  subject  to  the    Chap.  XX. 
legal  as  well  as  the  equitable  remedy  (o).     Where  the  pro- 


.  .  ,  .  charge  in 

perty  is  of  such  a  nature  that  it  cannot  be  taken  in  execution,  Equity. 
as,  e.g.,  an  advowson,  an  estate  in  remainder,  a  reversionary 
interest,  or  an  equitable  estate,  the  judgment,  or  the  writ  of 
execution,  prior  to  the  Judgments  Act,  1864,  operated  as  an 
immediate  charge  upon  the  estate,  instead  of  being,  as 
formerly,  a  mere  general  lien  (/;)  ;  but  under  that  Act  was 
rendered  ineffectual,  if  entered  up  after  the  29th  July,  1864, 
until  delivery  in  execution ;  hence  between  that  date  and 
the  1st  July,  1901,  on  which  date  the  above-mentioned  pro- 
vision of  the  Judgments  Act,  1864,  was  repealed,  there  could 
be  no  charge  upon  property  of  such  a  nature,  until,  in  the 
case  of  estates  in  remainder  {q)  or  reversion  (r),  the  debtor's 
estate  fell  into  possession,  or,  in  the  case  of  equitable  estates 
in  possession,  the  appointment  of  a  receiver  (s). 

The  estate  of  a  joint-tenant  is  extendible  as  against  the  Estate  of 
right  of  a  surviving  joint-tenant,  and  not,  as  formerly,  merely  ^°"^  "  ^"^^^  ' 
for  the  life  of  the  debtor. 

It  also  seems  probable  that  the  judgment  creditor  of  a  ?*  tenant 
tenant  in  tail,  (where  there  is  a  protector,)  can  take  the  land 
in  execution  as  against  the  issue  in  tail,  and  that  the  judg- 
ment creditor  of  a  tenant  in  tail,  (where  there  is  no  protector,) 
can  take  the  land  in  execution,  not  only  as  against  the  issue 
in  tail,  but  also  as  against  remaindermen  ;  and  there  can  be 
no  doubt  as  to  the  rights,  in  Equity,  of  a  judgment  creditor 
of  a  tenant  in  tail.     Where  a  judgment  creditor  filed  a  bill 

(o)  See  Sug.  Uthed.  524  ;  EoUeston  Bottomley,  1899,  1  Ch.  465  ;  68  L.  J. 

V.  3£orton,   (1842)  1  D.   &  War.  at  Ch.  208. 

p.  182;  Gore  Y.  Bowser,  {l85b)Z^m.  (r)  Hood-Barrs   v.   Cathcart,   1895, 

&  G.  1  ;  24  L.  J.  Ch.  316,  440  ;  and  2    Ch.    411  ;    64    L.    J.    Ch.    461  ; 

see  WalUs  y.' Morris,  (1864)  10  Jnr.  Woods  v.  Sarrison,  (1899)  43  Sol.  J. 

N.  S.  741.  242. 

{p)  See  1  &  2  Vict.  c.  110,  s.  13;  (.s)  Hatton  v.   Sayicood,    (1874)    9 

Gore  V.  Bowser  and  JVallis  v.  Morris,  Ch.  229;  43  L.  J.  Ch.  372;  Re  Jones, 

s!ij}-  (1895)  W.  N.  123  ;   Cadoffan  v.  Zi/rie 

iq)  Re  South,  (1874)  9  Ch.  369;  43  Theatre,  Ltd.,   1894,  3  Ch.  338;    63 

L.  J.   Ch.   441  ;    Re   Harrison  and  L.  J.  Ch.  775. 
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Chap.  XX.    to  realise  lils  cliarge  against  a  tenant  in  tail  in  possession,  tlie 

Sect.  2. 

latter  was  ordered  to  execute  a  disentailing  deed  {f). 


Joint  power—      It  also  seems  probable  tliat  tlie  loint  donee  of  a  power  of 
how  affected.  .  ,  •  i    t     ,  .    ,  ,     • 

appointment,  who  is  entitled  to  any  estate  or  interest  m 

default  of  appointment,  cannot,  by  concurring  in  an  exercise 

of  the  power,  defeat  the  lien  of  his  judgment  creditor  upon 

such  estate  or  interest ;  as  to  do  so  would  be  to  derogate  from 

what  is  by  the  Statute  made  equivalent  to  his  own  personal 

assurance. 


Judgment  a 
charge  on 
mortgage 
debt,  annui- 
ties, &c., 
payable  out 
of  laud. 


In  Harris  v.  Davison  (if),  Shad  well,  V.-C,  with  reference  to 
s.  13  of  the  Judgments  Act,  1838,  said,  that  he  *'  could  not 
conceive  any  set  of  words  better  adapted  to  describe  every 
possible  interest  in  lands  of  every  possible  description  ;  they 
are  as  comprehensive  as  possible,  and  include  lands  of  every 
tenure,  except,  perhaps,  lands  held  in  ancient  demesne  :  "  he 
then  decided  that  a  registered  judgment  operated  as  a  charge 
upon  the  beneficial  interest  of  the  debtor  (the  grantee  of  a 
personal  annuity)  under  a  trust  for  sale  of  leaseholds  for 
better  securing  the  payment  of  the  said  annuity  ;  so,  an 
annuity  charged  upon,  or  issuing  out  of'  land  has  been  held 
to  be  an  interest  in  land  within  the  Statute  {a) ;  a  like  decision 
was  come  to  in  Riisscll  v.  M^CallocJi  {x),  as  respects  a  gross 
sum  of  money  secm-ed  by  covenant,  and  by  an  equitable 
charge ;  and  the  same,  it  is  conceived,  must  be  the  rule  as  to 
a  legacy  charged  upon  land.  "Where  a  trust  fund  was 
invested  upon  mortgage,  a  judgment  creditor  of  one  of  the 
beneficiaries  was  held  entitled  to  a  charge  on  the  debtor's 
share  of  moneys  payable  out  of  the  rents  of  the  mortgaged 
property ;  but  not  on  his  share  of  the  interest  paid  by  the 
mortgagor  under  his  covenant,  and  not  taken  from  rents  (//). 

Practical  in-        The  decision  in  Russell  v.  M''CuUoch  seemed  to  establish, 
resiTitrn^^from  i^^  theory,  the  necessity  of  searching  for  judgments  against  a 

the  doctrine. 


(/)  Lewis  V.  Luncombe,  (1855)  20 
Beav.  398. 

{tt)  15  Sim.  128. 

(»)  Younghusbaud  v.  Gishornef 
(18-16)  1  De  G.  &  S.  20'J. 


(.*■)   1  K.  &  J.  313;    and  see  Clare 
V.  Wood,  (1844)  4  Ha.  81. 

(y)  Avimn  v.  Holmes,  (1861)    1  J. 
&  H.  630  ;  30  L.  J.  Ch.  564. 
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mortgagee,  upon  paying  ofi  or  taking  a  transfer  or  release     Chap.  XX. 

of   the   security — and  a  like  necessity  m  the  case   of   any  

dealing  with  an  annuity,  or,  it  is  conceived,  a  legacy 
charged  on  land ;  and  it  was  difficult  to  avoid  the  con- 
clusion that  the  same  precaution  ought  in  strictness  to  have 
been  taken  in  paying  off,  or  assigning,  or  taking  a  release  of 
a  registered  judgment  debt,  it  being  the  statutory  equivalent 
to  an  equitable  mortgage  ;  and  that  if  judgments  were  found 
registered  against  a  mortgagee,  or  against  the  owner  of  an 
annuity  or  legacy  charged  on  land,  the  like  searches  should 
have  been  made  in  the  names  of  his  judgment  creditors,  and 
in  like  manner  against  their  2)uisne  judgment  creditors  (if 
any)  ;  and  so  on,  in  an  infinite  series.  The  practical  incon- 
veniences and  absurdity  of  this  excessive  development  of  the 
doctrine  laid  down  in  Harris  v.  Davison,  are  self-evident, 
and  were  in  fact  the  main  argument  adduced  for  disregarding 
that  decision — a  decision  which,  it  may  be  remarked,  seems 
fully  warranted  by  the  words  of  the  Judgments  Act,  1838. 
There  being  thus  evidently  a  nodus  vindice  dig  mis,  s.  11  of  Partially  re- 
the  Judgments  Act,  1855,  enacted  that  "  where  any  legal  or  jud'^ments 
equitable  estate  or  interest  or  any  disposing  power  in  or  over  '^°*'  ^^^^' 
any  lands,  tenements,  or  hereditaments,  shall,  under  any  con- 
veyance or  other  instrument  executed  after  the  passing  of 
this  Act,  become  vested  in  any  person  as  a  purchaser  or  mort- 
gagee for  valuable  consideration,  such  lands,  tenements,  or 
hereditaments  shall  not  be  taken  in  execution  under  any 
writ  of  elegit,  or  other  writ  of  execution,  to  be  sued  upon 
any  judgment,  or  any  decree,  order,  or  rule  against  any 
mortgagee  or  mortgagees  thereof,  who  shall  have  been  paid 
off  prior  to,  or  at  the  time  of  the  execution  of,  such  convey- 
ance [or  other  instrument  as  aforesaid — Qy.]  ;  nor  shall  any 
such  judgment,  decree,  order,  or  rule,  or  the  money  thereby 
secured,  be  a  charge  upon  such  lands,  tenements,  or  heredita- 
ments [which,  or  any  legal  or  equitable  estate  or  interest  in 
or  disposing  power  over  which  shall  become — Q^.],  so  vested 
in  purchasers  or  mortgagees,  nor  shall  such  lands,  tenements, 
or  hereditaments  [which,  &c. — Qi/.  iit  ante']  so  vested  in 
purchasers  or  mortgagees  be  extended  or  taken  in  execution, 

D.       VOL.  II.  4  I 
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Chap.  XX.     Qp  rendered  liable  under  any  writ  of  extent,  or  writ  of  execu- 

Sect.  2.  . 

tion,  or  other  process  issued  by  or  on  belialf  of  ber  Maj  esty, 

ber  heirs  or  successors,  in  respect  of  any  judgment,  statute, 
or  recognizance  obtained  against  or  entered  into  by,  or  inqui- 
sition found  against,  or  obligation  or  specialty  made  by,  or 
acceptance  of  office  by  any  mortgagee  or  mortgagees,  whereby 
be  or  they  bad,  hath,  or  have  become  or  shall  become  a 
debtor  or  accountant,  or  debtors  or  accountants  to  the  Crown, 
where  such  mortgagee  or  mortgagees  shall  have  been  paid 
off  prior  to  or  at  the  time  of  the  execution  of  such  convey- 
ance [or  other  instrument — Q//.']  as  aforesaid." 

Remarks  on  This  enactment,  it  will  be  observed,  does  not  expressly 
ments  Act,  provide  for  the  several  cases  of  Crown  debts  and  liabilities 
and  judgments  affecting  annuitants,  legatees,  judgment 
creditors  themselves,  vendors  claiming  a  lien  in  respect  of 
unpaid  purchase-money  (s),  and  all  other  persons  having 
pecuniary  charges  upon  land,  except  mortgagees ;  but  there 
can  be  little  or  no  doubt  that  persons  claiming,  not  as  mort- 
gagees strictly  so  called,  but  under  securities  by  way  of  con- 
veyance in  trust  to  sell,  or  operating  only  to  create  a  charge 
or  incumbrance,  without  conferring  any  right  of  foreclosure  («) , 
come  within  its  provisions.  Doubts  may,  however,  be 
suggested  whether  it  provides  for  the  simple  case  of  paying 
off  a  mortgage,  without  reference  to  a  sale  or  a  re-mortgage  ; 
or  for  the  case  of  a  transfer,  where  the  mortgage  is  not  jmid 
off,  but  the  debt  is  assigned  and  kept  on  foot ;  or  for  the  case 
of  judgments  against  a  puisne  mortgagee  whose  concurrence 
is  required  to  a  sale  of  part  of  the  land,  although  the 
purchase-money  is  received  by  the  first  incumbrancer ;  or  for 
the  case  of  a  mortgagee  releasing  part  of  the  land  in 
consideration  of  a  substituted  security  being  given  for  the 
debt,  or  in  reliance  on  the  sufilcioncy  of  his  remaining 
security.     It  is  conceived  that  a  sale  by  a  mortgagee,  under 

(z)  See  and  consider  Hood  v.  H.,  1854. 

(1857)  3  Jur.  N.  S.  G84  ;    26  L.  J.  {a)  See  Bell  v.   Carter,   (1853)    17 

Ch.  616;    and  the  similar  wording  Beav.   11;    22  L.   J.   Ch.   933;   lie 

of    the  Real    Estate  Charges  Act,  Vnckrwood,  (1857)  3  K.  &  J.  745. 
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his  power  of  sale,  of  part  of  the  laud,  when  the  sale  realizes    C^«^P-  ^^^- 

Sect.  2. 


only  a  portion  of  the  mortgage  debt,  is  within  the  enactment ; 
as  the  mortgagee  would  in  fact  he  paid  off,  qua  the  particular 
land  comprised  in  the  sale.  It  has  been  held  under  this 
section  that,  whether  the  mortgage  he  prior  or  subsequent  to 
the  passing  of  the  Act,  a  pm-chaser  in  good  faith  acquu-es  a 
valid  title  as  against  registered  judgment  creditors  of  the 
mortgagees,  provided  that  the  mortgage  be  paid  off  previously 
to,  or  at  the  time  of,  the  execution  of  the  conveyance  {li). 
Notwithstanding  these  doubts  the  practice  is  to  search  against 
mortgagees,  who  sell  or  concur  in  the  conveyance,  only  for 
lis  imulcm  for  five  years. 

A  judgment  entered  up  against  the  vendor  after  a  contract  Judgment  is  a 
for  sale,  as  formerly,  may  be  enforced   against  the  unpaid  paidpurchase- 
purchase-money ;   though  execution  cannot  be  levied  upon  ^^^°^®^'  '^^• 
it  (c)  ;  and,  upon  a  sale  by  a  mortgagee,  the  surplus  proceeds 
of  sale  may  be  resorted  to  for  the  discharge  of  judgments 
entered  up  against  the  mortgagor  subsequently  to  the  mort- 
gage (rf). 

A  judgment  creditor  is  not  a  pm-chaser  for  value  within  Not  a  sale  for 
27  Eliz.  c.  4,  so  as  to  avoid  a  prior  voluntary  settlement  (e).     27  eHz.  c.  4. 

Nor  does  a  judgment  operate  as  a  charge  upon  an  ecclesi-  Not  a  charge 
astical  benefice ;  the  words  "  rectories  and  tithes,"  in  ss.  11  and  astical  bene- 
13  of  the  Judgments  Act,  1838,  having  reference  only  to  lay    °^' 
rectories  and  tithes  (/). 

(J)  Greaves  v.    Wihon,    (1858)    25  311;    25  ih.   299;    Godfrey  v.  Toole, 

Beav.  434  ;  28  L.  J.  Ch.  103.  (1888)  13  A.  C.  497  ;  57  L.  J.  P.  C. 

(.)  ^rot.«y.Pm-o«,(1841)4Beay.  ^8 ;   see,   as  to  Ireland,  tlie  Judg- 

585.    As  to  the  effect  of  the  appoint-  ^^^^^  {^^^\^^^)  Act,  1849,  s.  6  ;  and 

ment  of  a  receiver  on  a  purchaser's  ^<^<^  ^°^  ^^^  Voluntary  Conveyances 

interest  in  land,  where  the  contract  ^  ' 

was  rescinded  before  the  receiver  had  (/)  ^«^^-^-»«^  v.  Gathercole,   (1855) 

-,  T)j    ,       X.     7  6D.  M.  &  G.  1  ;  24  L.  J.  Ch.  232; 

given  security,  see  Ridout  v.  Fowler,       "  -■^-  -^-^^  ^  ^-  ^  .  ^^  -"•  "•  '-'"•  ^"- , 

1904,  2  Ch.  93 ;  73  L.  J.  Ch.  679.  ^'"^  ^-  ^^''''''  (^^^^^  3  De  G.  &  S. 

308;   Cottle  v.    Warrington,  (1833)  2 

{d)  EoUnson  v.  Ecdger,  (1850)   14       ^^    &   m,    227 ;    Bates  v.    Brothers, 

Jur.  784  ;  19  L.  J.  Ch.  463.  (i854)  2  Sm.  &  G.  509  ;  23  L.  J.  Ch. 

(e)  Beavan  v.  lord  Oxford,   (1856)       150,  782  ;    TFise  v.  Bcresford,  (1813)  3 

6  D.  M.  &  G.   507  ;  24  L.  J.  Ch.       D.  &  War.  276. 

4l2 
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Chap.  XX. 
Sect.  2. 

A  charge  on 

municipal 

lands. 

Judgment 
creditor 
cannot  get  a 
better  title 
than  his 
debtor. 


But  a  judgment  on  a  bond  of  a  municipal  corporation  will 
operate  as  a  charge  on  all  lands  and  hereditaments  of  the 
corjioration  {g). 

When  it  is  said  that  a  judgment  operates  as  a  charge  upon 
land,  what  is  meant  is,  that  where  a  debtor  has  merely  a 
modified  or  qualified  interest  in  the  lands, — as  where  he  holds 
them  wholly  or  in  part  as  a  trustee  or  subject  to  any  previous 
incumbrance,  whether  legal  or  merely  equitable,— the  judg- 
ment must  be  considered  as  the  statutory  equivalent  to  his 
written  agreement  to  charge  not  the  lands  themselves,  but 
merely  that  which  he  may  rightfully  charge,  viz.,  his  bene- 
ficial interest  (if  any)  in  them ;  so  that  the  judgment  creditor, 
though  he  subsequently  acquires  the  legal  estate,  is  post- 
poned to  a  beneficiary,  or  a  prior  equitable  incumbrancer 
who  advanced  his  money  upon  the  secmity  of  the  specific 
property  (//). 

Where  judg-  In  one  case  (/)  it  was  held  that  judgment  creditors,  whose 
prioi  tofig"s!  judgments  were  not  a  charge  on  the  land  at  the  date  of  the 
decree  in  a  foreclosure  suit,  were  entitled  to  redeem  a  mort- 
gage having  priority  to  their  debt  if  within  the  six  months 
allowed  for  redemption  they  issued  writs  of  elegit;  but,  in 
a  later  case  (A),  this  decision  was  disapproved;  and  it  was 
held  that  judgment  creditors  who  had  not  issued  execution 
were  not  necessary  parties  to  a  foreclosure  suit. 


tration,  has 
notice  of  a 
charge. 


Equitable 
mortgagee 
when  post- 
poned to 
judgment 
creditor. 


In  Watts  V.  Poi-ter  (/),  a  majority  of  the  Com-t  of  Queen's 
Bench  held  that  a  mortgage  of  an  equitable  interest  in  stock, 
whore  the  mortgagee  had  omitted  to  give  notice  of  the  charge 
to  the  trustees,  must  be  postponed  to  a  charging  order  ob- 
tained under  s.  14  of  the  Judgments  Act,  1838,  by  a  subsequent 


{g)  Arnold  v.  Mayor,  ^-c.  of  Oraves- 
cml,  (1856)  2  K.  &  J.  574;  25  L.  J. 
Ch.  530,  776  ;  but  see  Arnold  v. 
Rldfje,  (1853)  13  C.  B.  745  ;  22  L.  J, 
C.  P.  235. 

(A)  Whitworth  v.  Gaxfjain,  (1846) 
1  Ph.  728  ;  13  L.  J.  Ch.  288  ;  15  ib. 


see,  too,  Elph.  &  C.  11. 

(i)  Mildred  V.  Austin,  (1869)  8  Eq. 
220. 

{Ic)  Earl  of  Cork  v.  Itusscll,  (1871) 
13  Eq.  210  ;  41  L.  J.  Ch.  226. 

(/)  (1854)   3  El.    &  Bl.   743  ;    23 


374  ;  and  cases  cited  inf.  p.  1213  ;       L.  J.  Q.  B.  345. 
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registered  judgment  creditor.     This  decision  has  not  been     Chap.  XX. 

oGCD.   Lit 

followed  in  later  cases.     Such  a  charging  order  is  a  mere  

process  of  execution,  and   the  execution  creditor  can  only 

obtain    what    the    judgment  debtor    can    honestly  give 
him  [ill). 

In  a  later  case,  it  was  held  that  a  judgment  entered  up  by  Recent  cases. 
an  heir  for  his  own  debt,  before  any  action  by  simple  contract 
creditors  of  the  ancestor,  had  no  priority  over  their  claims 
under  the  Administration  of  Estates  Act,  1833,  in  respect  of 
the  descended  real  estate  (»)•  So,  an  equitable  assignee  of 
stock,  whose  mortgage  was  subsequent  to  the  judgment,  but 
before  the  charging  order,  was  held  entitled  to  priority  over 
the  judgment  creditor,  though  he  had  omitted  to  give  notice 
of  his  security  (o)  ;  and,  in  a  later  case,  it  was  laid  down,  that 
where  a  judgment  creditor  had  notice  of  a  prior  mortgage,  or 
a  mortgagee  had  notice  of  a  prior  unregistered  judgment, 
each  was  equally  postponed ;  in  the  former  case,  because  the 
debtor  had  parted  with  his  interest  {p) ;  in  the  latter,  because  the 
mortgagee,  having  notice  of  the  prior  incumbrance,  could  not, 
by  contract,  place  himself  in  a  better  position  than  his  mort- 
gagor, who  might  not  derogate  from  an  interest  which  he 
had  already  created  (r?)  ;  hence  the  rights  of  a  holder  for 
value  and  in  good  faith  of  a  debenture,  which  charges 
all  (r)  the  property  of  the  company,  prevail  over  those  of  an 

execution  creditor  (.s).     But  as  between  judgment  creditors  Priorities  of 

.  J.  Ti.        judgment 

this  principle   has   no   application;    the   judgment  creditor  creditors 
gaining 


his  position  by  proceedings  in  invition ;  so,  notwith-  *"  "  *^ ' 


{m)  He  General  Horticultural   Co.,  {p)  See  Usher  v.  3Iartin,  (1889)  24 

(1886)  32  Ch.  D.  512,  515  ;  Re  Marq.  Q.  B.  D.  272  ;  59  L.  J.  Q.  B.  11. 

of  Anglesey,  1903,  2  Ch.  727,  732.  (^)  BcnhamY.  Keane,  (1861)   3  D. 

in)  Einderley  v.  Jervis,    (1856)  22  F-  &  J-  318  ;  31  L.  J.  Ch.  129;  Neve 

Beav.  1  ;  25  L.  J.  Ch.  538.  v.  Flood,  (1864)  33  Beav.  666. 

(0)  Seott^.  Lord  Hastings,  (1858)  4  (0  See    Wickham  v.   Neiv   B^^ns- 

K.   &  J.   633  ;    see  V.-C.    Wood's  «"''^-.  ^■'-  ^°-^  ^""^^"^  ^-  ^-   ^  ^'  ^• 

judgment ;  Hahj  v.  Barnj,   (1868)  3  64  ;  35  L.  J.  P.  C.  6. 

Ch.  452,  and  cases  there  cited;  Brear-  (.s)  BucJcy.  Tower  Galvanizing  Co., 

cliff  V.  Borrington,  (1850)  4  De  G.  &  1901,  2  K.  B.  314  ;  70  L.  J,  K.  B. 

S.  122;  19L.  J.  Ch.  331.  625. 
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Chap.  XX.     standing  notice  of  a  prior  unregistered  judgment,  liis  judg- 

ment,  if  first  registered,  -will  liave  priority  {t).     Under  tlie 

of  1864.  Judgments  Act,  1864,  the   priority  of  judgment  creditors 

inter  sc  was  regulated  according  to  the  times  when  the  several 
writs  were  placed  in  the  sheriff's  hands  (»).  "Where, 
however,  the  transaction  though  in  form  a  judgment,  is  in 
truth  a  contract,  as  where  money  is  agreed  to  be  advanced 
upon  the  secimty  of  certain  land,  and  the  judgment  is  only 
the  mode  of  carrying  out  the  contract,  the  principle  first 
stated  would  probably  be  held  to  apply  (.r) .  An  execution 
creditor  is  not  in  the  position  of  a  purchaser,  and  the 
rule  as  to  obtaining  priority  by  notice  does  not  apply  to 
him  {>/). 

Release  of  By  s.  11  of  the  Law  of  Property  Amendment  Act,  1859, 

charged  not     the  release  from  a  judgment  of  part  of  any  hereditaments 
men?'*^""*^^'  charged  therewith,  is  not  to  affect  the  validity  of  the  judg- 
ment as  to  the  hereditaments  remaining  unreleased  ;  but  this 
provision  is  not  to  affect  the  rights  of  persons  interested  in 
the  hereditaments  remaining  unreleased  (s). 


Remedies 
depend  upon 
registration. 


The  remedies  of  the  judgment  creditor  since  September, 
1838,  when  the  Judgments  Act,  1838,  came  into  force,  have 
depended  upon  the  due  registration  of  the  judgment,  until 
the  Act  of  1860  added  registration  of  the  writ  of  execution, 
and  that  of  1864  substituted  delivery  in  execution,  together 
with  registration  of  the  writ  or  other  process,  in  cases  where 
the  judgment  creditor  desired  a  sale  of  the  lands  {a).     Under 


[()  Bcnham  v.  Kcane,  sup. 
(u)  Gmsty.  Cowlridgc  R.  Co.,  (18G8) 
6  Eq.  619  ;  37  L.  J.  Ch.  909. 

{x)  Bcnham  v.  Keane,  sup. ;  and 
Bee  Croft  v.  Lumletj,  (1858)  6  H.  L.  C. 
672;  27  L.J.  Q.  B.  321. 

(y)  Ardcn  v.  A.,  (1885)  29  Ch.  D. 
702  ;  51  L.  J.  Ch.  655  ;  Badclnj  v. 
Consolidated  Banl;  (1888)  34  Ch.  D. 
536  ;  57  L.  J.  Ch.  408  ;  Be  Slarquis 
of  Anglesey,  1903,  2  Ch.  at  p.  732 ; 


72  L.  J.  Ch.  782 ;  and  see  Ex  p. 
Whitchouse,  (1886)  32  Ch.  D.  512  ;  55 
L.  J.  Ch.  608,  where  the  principle 
■was  applied  to  a  garnishee. 

[z)  Cf.  on  the  analogous  10th 
section,  Booth  v.  Smith,  (1884)  14 
Q.  B.  D.  318  ;  54  L.  J.  Q.  B.  119  ; 
the  Irish  Act  (11  &  12  Vict.  c.  48), 
8.  72 ;  nandcock  v.  H.,  (1850)  1  Ir, 
Ch.  R.  444. 

(«)  Sec  Elph.  &  C.  35,  43. 
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tlie  Judgments  Act,  1838,  judgments  did  not  affect  lands,  &c.,    Chap.  XX. 
as  against  purchasers,  mortgagees,  or  creditors,  until  they  had 


Judgments 

been  registered  in  the  manner  specified  m  the  Act.     By  the  Act,  1838. 
Judgments  Act,  1839,  the  old  dockets  {h)  were  closed ;  and  Judgments 
judgments  then  docketed  were  not  to  affect  lands,  &c.,  as       ' 
against  purchasers,  mortgagees,  or  creditors  after  the  1st  of 
August,    1841,   until   a   memorandum  thereof   was  left  for 
registration  at  Westminster  under  the  Act  of  1838  ;  and  as 
respects  judgments  registered  at  "Westminster,  a  new  memo- 
randum was  required  to  be  left  for  registration  every  five 
years. 

By  s.  1  of  the  Law  of  Property  Amendment  Act,  1860,  Registration 
which  was  not  retrospective  {c),  before   a   judgment   could  execution 
affect  land   (of  whatever  tenure),  as  against  a  purchaser  or  ^t^of  iseo. 
mortgagee,  whether  with  or  without  notice,  a  writ  of  execu- 
tion must  have  been  issued,  and  registered  before  the  con- 
veyance or  mortgage ;  and  the  execution  put  in  force  within 
three  calendar  months  from  the  date  of  the  registration  of  the 
writ. 

Under  this  Statute  a  registered  judgment,  under  which  the  Could  not  be 
land  had  not  been  actually  delivered  in  execution,  instead  of  the  end  of  the 
being  a  charge  of  indefinite  dm^ation,  if  kept  alive  by  the  t^^ee  months; 
process  of  re-registration,  was  made  a  charge  upon  the  land 
only  while  a  writ  of  execution  was  in  force,  vis.,  for  a  period 
of   three    calendar  months  from   the    date    of   registration. 
There  was  no  provision  for  the  re-registration  of  the  writ  at 
the  end  of  the  three  months,  and  it  was  the  practice  at  the 
office  to  refuse  re-registration,  as  not  being  authorised  by  the 
Statute  (f/)  ;  but  there  would  seem  to  have  been  nothing  to  Lut  a  fresh 
prevent  the  registration  of  a  second,  or  any  subsequent,  TVTit  game  judg- 
on  the  same  judgment.  f^^^*  ™l°^*^;j 

J       "  be  registered, 

semble. 

Under  the  Judgments  Act,  1864,  which  also  was  merely  Registration 
prospective,  no  judgment  affected  land  until  actually  delivered  ^jgel^^  ^°* 

{b)  Instituted  by  4  &  5  W.  &  M.  (e)  See  Jtwis  v.  WiUiams,  (1865)  2 

c.  20,  as  to  which  see  Elph.  &  C.  15       Dr.  &  S.  324  ;  34  L.  J.  Ch.  661. 
et  seq.  [d]  See  Pask  on  these  Acts,  p.  9. 
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C^^P;  ^-     in  execution  "by  virtue  of  a  writ  of  elegit  or  other  lawful 

— authority.     The  writ  or  other  process  of  execution  was  to  be 

registered  in  the  name  of  the  debtor.  But  it  was  held  (e) 
that  registration  under  this  Act  was  only  necessary  in  order 
to  entitle  the  judgment  creditor  to  obtain  an  order  for  sale 
under  s.  4,  that  a  judgment  creditor,  to  whom  the  land  had 
been  actually  delivered  in  execution,  obtained  an  estate  by 
elegit  which  could  not  be  defeated  by  a  subsequent  purchaser 
for  value  without  notice,  and  that  neither  the  judgment  nor 
the  writ  of  execution  need  be  registered.  This  gave  rise  to 
great  danger  to  purchasers,  because  it  was  almost  impossible 
to  discover  whether  land  had  been  delivered  in  execution  or 
not. 

Registration  This  danger  is  now  remedied  by  the  provisions  of  the  Land 
orders,  present  Charges,  &c.  Act,  1888,  and  the  Land  Charges  Act,  1900. 
law  as  to.        3^  g_  (3  Qf  ^i^Q  ^q|.  Qf  2888  any  writ  or  order  affecting  land 

issued  or  made  by  any  Court  for  the  piu-pose  of  enforcing  a 
judgment,  statute  or  recognizance,  and  any  order  appointing 
a  receiver  or  sequestrator  of  land,  and  every  delivery  in  exe- 
cution is  rendered  void  as  against  a  purchaser  for  value  of  the 
land  unless  registered  for  the  time  being  in  the  register  kept 
at  the  Land  Registry.  Registration  must  be  renewed  every 
five  years,  and  if  renewed  is  to  have  effect  for  five  years  from 
the  date  of  renewal.  Power  to  vacate  the  registration  of  a 
writ  or  order  affecting  land,  formerly  wanting,  lias  been  given 
by  s.  19  of  the  S.  L.  Act,  1890.  By  the  Land  Charges 
Act,  1900,  s.  2,  after  the  1st  July,  1901,  a  judgment,  whether 
obtained  before  or  after  that  date,  and  whether  entered  up  on 
behalf  of  the  Crown  or  otherwise,  will  only  become  a  charge 
on  the  land  when  (and  not  before)  a  WTit  or  order  for  tlio 
purpose  of  enforcing  it  has  been  registered  under  s.  5  of  tho 
Act  of  1888. 


Purchaser, 
whether 
affected  by- 
notice  of 
unregistered 
execution. 


It  will  be  noticed  that  tho  Act  of  1888  only  rendered  an 
unregistered  execution  void  as  against  piu'chasers.  Hence  it 
is  conceived  that  a  purcliaser  cannot  safely  complete  if  he  has 

[e)  He  rope,  (1886)  17  Q.  B.  D.  743. 
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notice  of  a  delivery  in  execution,  even  thoiigli  the  writ  has    ^hap.  XX. 

not  been  registered.     Such  an  execution   is  valid  as  against  

the  judgment  debtor,  and  may  be  held  to  be  so  as  against  a 
purchaser  with  notice  thereof. 

The  Act  of  1900  repealed  all  the  provisions  as  to  registra-  Land  Charges 

^  ,     ;         1  '  '         ■       .^       -A-ct,  1900. 

tion  prior  to  the  Act  of  1888,  and  also  the  provision  m  the 
Judgments  Act,  1864,  as  to  the  necessity  of  actual  delivery 
in  execution,  except  where  a  sale  is  sought  for  under  s.  4  of 
the  Act  of  1861.  Eegistration  under  s.  2  is  only  necessary 
in  order  to  give  the  judgment  creditor  the  benefit  of  s.  13  of 
the  Judgments  Act,  1838,  and  s.  4  of  the  Judgments  Act, 
1864,  and  does  not  affect  the  rights  of  a  judgment  creditor 
to  whom  land  has  been  actually  delivered  in  execution. 

Hence  the  result  of  the  two  Acts  seems  to  be  this  : — (i.)  A  Summary  of 

jniT  J    present  law, 

judgment  creditor  to  whom  land  has  been  actually  delivered  relating  to 
in  execution  is  entitled  to  hold  the  land  as  against  the  judg-  ^.^^'grs^'under 
ment  debtor ;  but  under  s.   6  of  the  Act  of  1888  will  be  t^|,^°*«  "* 

'  .         1888  and 

defeated  by  a  purchaser  for  value  unless  the  writ  of  execution  i900. 
is  for  the  time  being  registered,  (ii.)  In  order  for  a  judg- 
ment, at  whatever  date  obtained,  to  become  a  charge  in  Equity 
under  s.  13  of  the  Judgments  Act,  1838,  a  writ  or  order  for 
the  purpose  of  enforcing  it  must  have  been  registered  under 
s.  5  of  the  Act  of  1888 ;  and  this  is  necessary  for  the  judg- 
ment to  become  a  charge  at  all,  and  not  merely  to  render  it 
valid  as  against  purchasers,  (iii.)  For  a  judgment  creditor 
to  be  entitled  to  obtain  an  order  for  sale  under  s.  4  of  the 
Judgments  Act,  1864,  the  land  must  have  been  actually 
delivered  in  execution,  and,  it  is  conceived,  the  writ  regis- 
tered. The  Act  of  1900,  while  repealing  the  words  in  s.  4 
of  the  Act  of  1864,  "  and  whose  ^\Tit  or  other  process  of 
execution  shall  be  duly  registered,"  has  not  repealed  the 
words,  "  while  the  registry  of  such  writ  or  other  process  shall 
continue  in  force."  The  latter  words  referred  to  the  registra- 
tion introduced  by  the  now  repealed  Law  of  Property 
Amendment  Act,  1860,  which  required  the  execution  to  be 
put  in  force  within  three  months  from  registration,  but  they 
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Chap.  XX.    may  now  be  lield  to  refer  to  the  registration  required  by  s.  2 

— —  of  the  Land  Charges  Act,  1900.     In  any  case  the  order  for 

sale  will  require  registration  under  the  Act  of  1888. 

When  to  be  Though,  theoretically,  a  search  ought  to  be  made  for  five 

names^of*  ^  years  preceding  the  sale  in  the  names  of  former  owners,  with 
prior  owners,  j^  ^^g^  ^q  jt^q  possibility  of  prior  writs  and  orders  having 
been  made  against  them,  and  kept  alive  byre-registration  (/), 
it  is  not  usual  in  practice,  even  on  purchases  in  the  Chancery 
Division,  in  the  absence  of  special  grounds  for  suspicion,  to 
go  back  further  than  the  last  mortgagee  or  purchaser  for 
value,  it  being  assumed  that  proper  searches  were  made  on 
behalf  of  such  mortgagee  or  purchaser. 

Crown  debts.  "Wherever  there  was  reason  to  suspect  that  the  vendor  was 
a  debtor  or  accountant  to  the  Crown,  search  used  to  be  made 
(except  in  the  case  of  copyholds)  {g)  for  Crown  debts  and 
accountantships  (//) .  The  lien  of  the  Crown  attached  as  from 
the  time  when  the  owner  of  the  land  became  an  accountant, 
but  now  attaches  only  from  the  date  of  registration  of  the 
writ  (/).  All  freehold  lands  may  be  taken  in  execution  by 
the  Crown  ;  and  the  lien  extends  to  equitable  interests  ;  nor 
can  it  be  defeated  by  the  execution  of  a  power  of  appoint- 
ment {k) ,  or  by  the  assignment  of  an  attendant  term  already 
held  in  trust  for  the  debtor  or  accountant  (/)  ;  and  the  claims 
of  the  Crown  cannot  be  defeated,  after  they  have  attached, 
by  a  conveyance  of  the  land  to  a  purchaser  {m)  ;  and  a  pur- 
chaser, evicted  by  the  Crown,  will  have  no  allowance  made 
him  for  repairs  and  improvements  (;;)•     Though  copyholds 

(/)  Not  as  against  the  debtor,  in  scq. ;  Carson,  E.  P.  10th  cd.  511. 
whoso  favour  the  Statute  of  Limita-  (j)  Land  Charges  Act,  1900,  s.  2. 

tionsruns:   Ex  p.   Tynte,   (1880)  15  ^^.^  Prid.J.  161;  7?.  v.  ^Wis,  (1849) 

Ch.   D.    125;    Evans    v.    O'DonncU,  .^   ^^    ^^^ .    (jg^j^  g   ^x.  921;   19 

(1886)   18  L.  E.  Ir.  170;    see   s,ij>.  j^  j   ^^   ^^ .  ^^  .j_  g^g^ 

^'^f',,^  ■  7        r,  MQnQ\  Qir  (0  -??•  V.  Smith,  Sug.  14th  ed.  543  ; 

j'  /     )\        /  j^  V.  iflwi,  (1824)  13  Pr.  at  p.  649 ; 

(/()  As  to  who  are  liable  as  account-  '    '          >     1' 

ants,  see  33  H.  VIII.  c.  39  ;   13  Eliz.  ('«)  CoxhcacVs  case,  (1583)  Moo.  126. 

c.  4;  6  G.  IV.  c.  105,  s.  13;   6  G.  [n)  72.  v.  i/rti7fy,  cited  Mann.  Exch. 

IV.  c.  104,  s.  7  ;    Prid.  J.  159  ct  P.  37,  n. 
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are  not  extendible  on  Crown  process,  the  exemption  does  not    Chap.  XX. 

^  ^  Sect.  2. 


extend  to  a  lease  of  copyliolds  granted  by  licence  of  the 
lord  (o),  or,  it  is  conceived,  by  special  custom  of  the  manor. 
But  Crown  debts  do  not  affect  the  debtor's  terms  for  years  in 
gross,  whether  his  estate  be  legal  or  equitable,  until  the  teste 
of  the  extent  (7;)  ;  so  that  an  intermediate  alienation  binds 
the  Crown. 

Previously  to  1839  a  purchaser  had  no  means  of  ascer-  Registration 
taining  whether  his  vendor  was  a  debtor  or  accountant  to  the  °  * 
Crown.  By  s.  8  of  the  Judgments  Act,  1839,  no  bond  given 
to  the  Crown  is  henceforth  to  affect  the  debtor's  land  until  it 
has  been  registered.  Re-registry  of  Crown  debts  was  at  first 
not  requii'ed  ;  but  by  s.  22  of  the  Law  of  Property  Amend- 
ment Act,  1859,  the  provisions  as  to  the  re-registration  of 
judgments  were  extended  to  Crown  debts ;  so  that  a  search 
for  five  years  became  sufficient. 

By  ss,  48  and  49  of  the  Crown  Suits,  &c.  Act,  1865,  future  Crown  Suits, 
Crown   debts   did  not    affect   land  as  against  a   purchaser  '  ^^^^' 

for  value  in  good  faith  or  a  mortgagee,  even  with  notice, 
untd  a  writ  of  execution  had  been  issued  and  registered ;  and 
a  new  mode  of  registration  was  provided  similar  to  that  for 
judgments.  Crown  debts  became  a  charge  upon  the  land 
immediately  upon  the  registration  of  the  wait ;  it  was  never 
necessary  (as  in  the  case  of  judgments  before  the  Land 
Charges  Act,  1900),  that  in  the  case  of  Crown  debts  the  land 
should  have  been  actually  delivered  in  execution  in  order  to 
create  a  charge  thereon.  The  above-mentioned  enactments  Searches  no-w- 
are repealed  by  the  Land  Charges  Act,  1900,  which  extends  **"  ^^  °'^'^^- 
the  operation  of  s.  6  of  the  Land  Charges,  &c.  Act,  1888  {q), 
to  writs  and  orders,  &c.,  obtained  on  behalf  0/  ^^^  Crown  ; 
and  s.  2  prevents  Crown  judgments  from  becoming  a 
charge  upon  land  until  registration  of  the  writ  or  order. 
This  Act  applies  to  judgments,  writs,  &c.,  whether  obtained 
before  or  after  the  passing  of  the  Act.  The  result  is  that 
the  search  for  writs  and  orders  now  covers  Crown  debts. 

(0)  Prid.  J.  150.  p.  659. 

(ij)  R.  V.  Lamb,  (1824)  13  Pr.  at  {q)  As  to -which  see  «<j:?.  p.  868. 
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Chap.  XX.         The  Judfrments  Act,  1839,  provided  for  the  registration  of 

Sect   *>  '  '  i  o 
-^^^~r-  a  quietus,  and  for  the  discharge  of  part  of  the  debtor's  laud, 

factiun  of  in  certain  cases,  Avithout  prejudice  to  the  claim  of  the  Crown 
Crown  debt.  ^^  ^j^^  remainder ;  and  now,  under  the  Crown  Debts  and 
Judgments  Act,  1860,  satisfaction  of  a  registered  Crown  debt 
will  be  entered  up  by  the  registrar,  upon  a  certificate  of  the 
commissioners  or  principal  officer  of  the  public  department 
holding  the  bond  being  filed  at  the  office ;  but,  in  the  case  of 
railway  bonds,  it  appears  to  be  still  necessary  to  obtain  a 
judge's  order  before  satisfaction  can  be  entered  up.  Since 
the  Judicatm-e  (Officers)  Act,  1879,  satisfaction  is  entered  at 
the  Central  Office. 

Lis  pendens.  A  registered  lis  2)cndeiis,  though  not  of   itself  an  incum- 

brance, apart  from  the  equity  on  which  the  litigation  is 
founded,  fixes  an  intending  purchaser  with  notice  of  any 
adverse  claim  or  unsatisfied  charge,  which  may  be  the  subject 
of  the  action  ;  and  in  every  case  the  search  ought  to  be  made 
in  the  Land  Eegistry  (r).  If  upon  inquiry  the  action  is 
found  not  to  involve  any  question  of  title  or  charge  upon 
the  property  about  to  be  dealt  with,  it  may  be  safely  disre- 
garded. The  mere  existence  of  a  registered  lis  j^cndens, 
apart  from  the  question  raised  in  it,  is  not  a  sufficient  reason 
for  refusing  to  complete  a  purchase  {s).  The  doctrine  has  no 
application  to  personal  property,  other  than  chattel  interests 
in  land  (/). 

HcRistration        The   Judgments   Act,  1839,  s.    7,  which  introduced  the 
of  Us  pendens    pj-actice  of  registering  actions,  provides  that  no  lis  pendens 

Tinder  the  ^  a  o  j.  ^ 

Judgments  shall  bind  a  purchaser  or  mortgagee  without  express  notice 
thereof,  unless  and  until  a  memorandum  or  minute  containing 
the  name  and  the  usual  or  last  knoAvn  place  of  abode,  and  the 
title,  trade,  or  profession,  of  the  person  whose  estate  is 
intended  to  be  affected  thereby,  and  the  title  of  the  cause, 

(r)  An  official  search  may  be  ob-  pendens  in  relation  to  notice,  sec  Price 

tained  under  s.  2  of  the  Conv.  Act,  v.    P.,  (1887)  35    Ch.    D.    297;    56 

1882.  L.  J.  Ch.  530  ;  and  sup.  p.  892  et  seq. 

{s)  Bull    V.    Hutchns,    (1SG3)    32  {f)    Jriyram  v.  BKcIdei/,  If 9 i,Z  Ch. 

Beav,  615.     On  the  doctrine  of  lis  483  ;  63  L.  J.  Ch.  089. 


Act,  1839. 
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&c.,  shall  have   been  left  for  registration  with  the   senior    ^^P-  f^- 

Master  of  the  Common  Pleas  ;   and  hy  the  same  Act  a  lis 

2}cndcm  becomes  void  against  the  lands,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  re-registered  every  five 
years  (ii)  ;  so  that  a  search  need  only  be  made  in  the  Land 
Eegistry  for  that  period. 

The  search  for  Us  pendens  is  usually  made  against  the  ^.f  J^^|'J^^^f°'^ 
vendor  and  any  mortgagees  or  trustees.  Except  in  special 
cases  it  is  assumed  that  when  the  last  purchase  for  value 
or  mortgage  occurred  the  proper  searches  were  made  ;  also 
when  a  mortgage  is  paid  off  and  reconveyed  it  is  often 
assumed  that  a  search  was  made  against  the  mortgagee  who 
was  paid  off. 

Formerly  the  only  mode  of  discharging  the  registry  of  ^^flf'^^^^^^ 
a  Us  pendens  was  by  obtaining  an  order  in  the  cause  upon  a 
petition  as  of  com-se  presented  at  the  Eolls ;  and  on  this  being 
filed  with  the  senior  Master  of  the  Common  Pleas,  satisfaction 
was  entered  in  the  register  (.r)  ;  but  now,  as  formerly  in  the 
case  of  registered  judgments,  the  Crown  Debts  and  Judgments 
Act,  1860,  empowers  the  senior  Master  to  enter  satisfaction 
as  to  any  registered  pending  action,  or  Us  pendens,  upon  the 
filing  of  an  acknowledgment  by  the  plaintiff  in  the  form  or 
to  the  effect  therein  mentioned  (y). 

And  now,  where  the  litigation  is  determined,  or  is  not  Vacating  the 

.    .  ,         ,         ^         ,  -1  registration  of 

beiug  prosecuted  m  good  faith,  the  Court  may  niaiie  ^  .^  ns  pendens. 
summary  order,  which  may  be  included  in  the  judgment  {z), 
vacating  the  registration  of  the  Us  pendens,  without  the  con- 
sent of  the  party  who  registered  it ;  and,  on  an  office  copy  of 
such  order  being  filed,  a  discharge  of  the  Us  pendens  is  to  be 
entered  {a) . 

An  order  giving  leave,  under  s.  7  of  the  S.  L.  Act,  1884,  Or.lcr  under 
to  exercise  the  powers  conferred  by  s.  63  of  the  S.  L.  Act, 

(w)  And  see  the  Judgments  Act,  {z)  Baxter  v.  Mtddleton,  1898,  1  Ch. 

1855,  s.  6.  313;  67  L.  J.  Ch.  200. 

(«)  The    Lis   Pendens   Act,    1867, 
{x)  Task,  Pr.  117.  ^^  2;    see   Glutton  v.   Lee,  (1876)    7 

(y)  s.  2.  Ch.  D.  6il,  n. ;  45  L.  J.  Ch.  684. 
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Chap.  XX. 
Sect.  2. 

18S4,  a  Us 

paidcns. 

Winding-up 

petition, 

search  in 

London 

Gazette. 


Searches  on 
purchase  from 
a  limited 
company  [ee). 


1882,  must  be  registered  as  a  lis  j)cmk)>s,  in  order  to  affect 
any  person  dealing  with  the  trustees. 

By  s.  114  of  the  Companies  Act,  1862,  any  petition  for 
winding  up  a  company  under  the  Act  was,  if  duly  registered, 
made  a  lis  pendens  under  the  Judgments  Act,  1839.  It  was 
a  common  practice  in  winding-up  cases  to  register  the  petition 
for  the  purpose  of  aflPecting  the  estate  of  the  individual  con- 
tributory, though,  at  the  date  of  registration,  there  might  be 
no  specific  charge  against  it.  But  the  Couii  of  Appeal, 
reversing  a  decision  of  the  Master  of  the  Eolls,  held  that  the 
section  only  authorised  registration  as  against  the  com- 
pany (6)  ;  and  now  the  section  is  repealed  (c).  However, 
s.  153 — which  provides  that,  where  any  company  is  being 
wound  up  by  the  Court,  or  subject  to  the  supervision  of  the 
Court,  all  dispositions  of  the  property  of  the  company  made 
between  the  presentation  of  the  petition  for  (d),  or  the  passing 
of  the  resolution  authorising  the  winding  up  {e),  and  the 
order  for  the  winding  up,  shall,  unless  the  Court  otherwise 
orders,  be  void— makes  it  necessary  to  ascertain  whether  a 
winding-up  petition  has  been  presented  ;  hence,  search  should 
be  made  for  advertisements  of  petitions  in  the  London 
Gazette  in  cases  where  doubt  is  entertained  as  to  the  position 
of  the  company. 

On  a  purchase  from  a  company  registered  under  the 
Companies  Acts,  search  shoidd  be  made  at  Somerset  House  in 
the  register  rec[uired  to  be  kept  by  the  Companies  Act,  1900, 
s.  14,  of  mortgages  created  for  the  purposes  specified  therein ; 
and  on  a  purchase  from  a  limited  company  application  may 
be  made  for  leave  to  search  the  register  of  mortgages  speci- 
fically affecting  the  company's  property  required  to  be  kept 
by   s.   43  of  the   Companies  Act,  18G2,  and  open  to  the 


(J)  Hx  p.  Thornton,  (18G7)  2  Ch. 
171 ;  36  L.  J.  Ch.  190. 

(c)  See  the  Lis  Pendens  Act,  1867, 
s.  1. 

{d}  See  lie  Dn/  Docls  Corp.,  (1888) 
39  Ch.  D.  306  ;  57  L.  J.  Ch.  935  ;  58 
ib.  33. 

(e)  S.  C. ;  Me  West  CumlerJand  Steel 


Co.,  (1880)  40  Ch.  D.  3G1  ;  58  L.  J. 
Ch.  373. 

{cc)  EA-idencc  of  incorporation  "will 
be  seen  "vvhen  making  the  search, 
also  as  regards  companies  registered 
after  1900,  it  should  be  seen  that 
they  arc  entitled  to  conmicnce  busi- 
ness :  8.  6. 
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inspection  of  creditors  and  members  of  tlie  company.     But    Chap.  XX. 

^  Sect.  2. 


it  seems  that  a  purcliaser  cannot  demand  inspection  as  a 
right  (/),  nor  does  non-registration  render  the  charge 
void  (y). 

When  the  property  is  copyhold,  the  Court  Eolls  should  he  Court  Rolls 
searched  for  documents,  incumhrances,  &c.,  not  appearing  on  registers, 
the  abstract ;  so,  where  the  property  lies  in  a  district  subject 
to  the  Registry  Acts,  vh.y  Middlesex,  Yorkshu'e,  Kingston- 
upon-HuU,  and  the  Bedford  Level,  searches  should  be  made 
in  the  local  registers  ;  and  in  Yorkshire  official  searches  may 
be  made  under  the  Yorkshire  Registries  Act,  1884,  which 
also    contains    provisions,    analogous  to  those   provided    by 
s,  2  of  the  Conv.  Act,  1882.     These  searches,  both  in  the  Searches  in 
Court  Eolls  and  in  the  County  Register,  should,  in  strictness,  registries, 
be  extended  over  the  whole  period  covered  by  the  abstract ; 
but    in   practice    this    is    seldom    done,   such    searches   are 
made  as  having  regard  to  the  abstract  as  a  whole  appear 
desirable.     Searches  in  the  Deeds  Registers  should  be  against 
each  person  from  the  date  when  he  acquired  an  interest  in  the 
property  to  the  date  of  registration  of  the  instrument  by 
which  he  disposes  of  his  interest,  dates  inclusive.      Search 
should  also  be  made  against  the  heir-at-law  of  a  testator  who 
dies  before  1898,  from  the  death  of  the  testator  to  the  date  of 
the  registration  of  the  will.     Instruments  relating  to  copy-  Instruments 
holds,  but  not  enfranchisement  deeds  (/•),  are  excepted  out  of  by  local  deeds 
the  Register  Acts  of  Yorkshire,  Middlesex,  and  Kingston-  registries. 
upon-Hull ;  so  also  are  leases  at  rack-rent,  and  leases  for  a 
term   not   exceeding  twenty-one    years,   where    the    actual 
possession  and  occupation  go  along  with  the  lease ;  but  in 
practice,  when  such  leases  are  assigned  by  way  of  mortgage, 
it  is  usual  to  require  them  to  be  registered.     It  is  considered 
doubtful  whether  the  exception  as  to  instruments  relating  to 
copyholds  extends  to  long  leases  of  copyholds  (?) .    In  practice 
such  leases  are  usually  registered  (/). 

(/)   Wright  V.  Eorton,  (1887)    12  Middlesex,  (1888)  21  Q.  B.  D.  555  ; 

A.  C.  at  p.  376  ;  56  L.  J.  Ch.  873.  56  L.  J.  Q.  B.  657  ;  57  ih.  577. 

{g)  S.  C.  (i)  Sug,  Uth  ed.  732. 

{h)  B.  V.  Megistrar  of  Deeds  for  {J)  Scriven,  6th  ed.  461. 
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Chap.  XX. 
Sect.  2. 

Local  regis- 
tries ceed  not 
be  searched 
■where  land 
registered 
under  the 
L.  T.  Acts. 


Bankruptcy. 


Where  land  situated  in  the  counties  of  York,  London,  or 
Middlesex  has  been  put  upon  the  register  under  the  pro- 
visions of  the  Land  Eegistry  Act,  1862,  or  the  Land  Transfer 
Acts,  1875  and  1897,  and  n-Jiilc  it  remains  thereon,  the  local 
registries  are  to  cease  to  he  applicable,  except  as  to  estates 
and  interests  excepted  from  the  effect  of  registration  under  a 
possessory  or  qualified  title,  or  to  an  unregistered  reversion 
on  a  registered  leasehold  title,  or  to  dealings  with  incum- 
brances created  before  registration  (/.•).  But,  in  the  case  of 
the  latter,  on  registration  under  the  L.  T.  Eules,  1903,  the 
charge,  under  rule  176,  ceases  to  be  subject  to  the  jurisdiction 
of  any  local  deeds  registry.  And  as  regards  land  in 
Middlesex,  any  instrument  made  after  the  30th  July,  1900, 
and  capable  of  registration  under  the  Land  Charges,  &c.  Act, 
1888,  or  the  Land  Charges  Act,  19C0,  is  exempted  from  the 
operation  of  the  Middlesex  Eegistry  Act,  1708  (/).  Since 
March,  1892,  the  business  of  the  Middlesex  Eegistry  has 
been  transferred  to  the  Land  Eegistry  [m),  and  an  official 
search  may  now  be  obtained  under  the  Land  Eegistry 
(Middlesex  Deeds)  Eules,  1892  {h).  The  parts  of  Middlesex, 
Surrey,  Essex  and  Kent,  which  formerly  constituted  the 
Metropolitan  district,  now  form  the  geographical  county  of 
London  (o). 

Unless  the  financial  position  of  the  vendor  is  sufficiently 
known,  it  is  proper  to  search  in  the  Bankruptcy  Court  (7;). 
Under  the  Bkcy.  Act  of  1883,  any  payment  or  delivery  to 
the  bankrupt,  and  any  conveyance  or  assignment,  and  any 
contract,  dealing  or  transaction,  by  or  with  the  bankrupt  for 
valuable  consideration  is  not  invalidated,  provided  that  the 
same  takes  place  before  the  date  of  the  receiving  order,  and 
that  the  person  dealing  with  the  bankrupt  had  not  at  the 
time  notice  of  any  available  act  of  bankruptcy  previously 


[k)  L.T.  Act,  1875,8. 127,  amended 
by  L.  T.  Act,  1897,  schedule  I.  As 
to  the  searches  necessary  on  a  pur- 
chase of  registered  land,  sec  inf. 
Ch.  XXII. 

(0  The  Land  Charges  Act,  1900, 
B.  4. 


{m)  The  Land  Registry  (Middle- 
sex Deeds)  Act,  1891,  s.  1. 

(;0   (1892)  W.N.  O.  &II.  4. 

(o)  Local  Government  Act,  1S88, 
8.  40  (2). 

{p)  Cooper  V.  St(phcnso)t,  (1852)  16 
Jur.  424 ;  21  L.  J.  Q.  B.  292. 
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eommltted  (r/) ,  even  thougli  the  transaction  itself  is  an  act  of    ^^P-  ^^• 

bankruptcy  (/■).     The    search   should,   in   strictness,   be   for  

twelve  years,  but  a  five  years'  search  is  commonly  deemed 
sufficient.  Moreover,  as  no  facilities  have  been  given  for 
obtaining  an  official  search  in  bankruptcy,  it  is  very  common 
to  make  the  search  in  Perry's  Gazette,  so  far  as  it  goes,  and 
to  bring  the  search  up  to  date  at  the  Bankruptcy  Court.  The 
receiving  orders  are  now  printed  and  indexed. 

Notice  of  an  act  of  bankruptcy  would  seem  to  be  imma-  Notice  of, 

■^  ,  11/         Tvnen  im- 

terial,  if   three  months  have  elapsed  without  a  bankruptcy  material, 
petition  having  been  presented  (■§).     The  search,  when  made, 
should  extend  to  compositions  or  schemes  of   arrangement 
approved  by  the  Court  under  s.  3  of  the  Bkcy,  Act,  1890. 

By  the  Deeds  of  Ai-rangement  Act,  1887,  all  deeds  of  Deeds  of 
arrangement  made  after  1887,  being  instruments  made  in 
respect  of  the  affairs  of  a  debtor  for  the  benefit  of  his  creditors 
generally  (otherwise  than  in  pursuance  of  the  law  for  the 
time  being  in  force  relating  to  bankruptcy) ,  are  rendered  void 
unless  registered  within  seven  days  after  the  execution  thereof 
at  the  Bills  of  Sale  Department  of  the  Central  Office  ;  and  by 
the  Land  Charges,  &c.  Act,  1888,  s.  9,  every  deed  of  arrange- 
ment, whether  made  before  or  after  the  passing  of  the  Act, 
is  rendered  void  as  against  any  person  who,  after  1888, 
becomes  a  purchaser  for  value  of  any  land  affected  thereby, 
anless  and  until  the  deed  is  registered  in  the  Land  Eegistry. 
As  deeds  of  arrangement  do  not  require  re-registration,  the 
search  must  be  carried  back  until  the  time  when  the  person 
searched  against  became  entitled. 

The    Judgments    Act,    1855,   s.    12,   established    a   new  Annuities, 
reo-ister  of  life  annuities  and  rent-charges  not  created  by  will 
or  marriage  settlement,  and  rendered   them   ineffectual  as 
against  purchasers  unless  and  until  registered  in  the  Land 

{q)  See  this  discussed,  sup.  p.  861  et  seq. 

(V)  Shears  v.  Goddard,  1896,  1  Q.  B.  406 ;  65  L.  J.  Q.  B,  344. 
(s)  Bkcy.  Act,  1883,  s.  6. 
D.      VOL.  11.  4  K 
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Cliap.  XX. 
Sect.  2. 


Disentailing 
deeds  and 
acknowledg- 
ments by 
married 
■women. 


The  usual 
searches. 


Eeglstry  (u) .  It  is  conceived  that  the  enactment  would  not  be 
held  to  apply  in  the  case  of  a  rent-charge  for  life  reserved  to 
a  vendor  as  the  consideration,  or  as  part  of  the  consideration, 
for  the  sale  of  property.  The  recent  statutory  provisions  as 
to  judgments  and  Crown  debts  do  not  extend  to  annuities. 
It  has  been  held  that,  by  analogy  to  the  clauses  in  the  Eegis- 
try  Acts  which  had  been  decided  not  to  render  unregistered 
conveyances  void  as  against  subsequent  purchasers  who  had 
notice  of  them,  unregistered  annuities  were  valid  against 
subsequent  incumbrancers  who  took  with  notice  of  them,  and 
against  the  trustee  in  bankruptcy  of  the  grantor  {v).  Strictly, 
a  search  should  be  made  against  the  vendor  from  the  time  he 
could  have  charged  the  land,  and  against  his  predecessor  in 
title  unless  twelve  years  have  elapsed  since  the  last  purchase 
for  value,  but  unless  there  are  special  circumstances,  the  search 
is  usually  confined  to  the  last  five  years. 

Where  the  land  has  been  settled,  or  has  belonged  to 
married  women,  it  may  be  proper,  in  special  cases,  to  search 
for  inrolled  deeds  and  acknowledgments  under  the  Fines  and 
Eecoveries  Act,  1833,  in  fact  it  is  now  common  to  search 
against  a  tenant  in  tail  from  the  time  he  attained  twenty-one 
for  disentailing  assui'ances,  whether  the  estate  was  in  posses- 
sion or  remainder,  for  it  frequently  happens  that  a  tenant  in 
tail  in  remainder  creates  a  base  fee  and  mortgages  his 
interest. 

From  the  above  it  will  appear  that  an  ofiicial  certificate 
should  be  obtained  of  search  at  the  Land  Eegistry  against  a 
beneficial  owner  for  annuities,  lis  pendens,  writs  and  orders  for 
five  years  past,  and  also  for  deeds  of  arrangement  and  land 
charges  from  the  commencement  of  the  Eegister  under  the 
Act  of  1888,  also  against  him  in  bankruptcy  for  five  years 
unless  his  financial  position  is  sufficiently  known.  Also  of 
search  against  a  trustee  or  mortgagee  for  lis  pendens  for 
five  years  past. 


(m)  An  official  search  can  be  ob- 
tained. 


(i)  Greaves   v.    Tojcid,    (1880)    14 
Ch.  D.  563  ;  50  L.  J.  Ch.  118. 


SEARCHES  FOR  INCUMBRANCES,  ETC.  1227 


Chap.  XX. 
(3.)   Time  for  making  searches  and  inqiimes.  Sect.  3. 


"Wliatever  searches  and   inqumes    are   deemed  necessary,  Time  for 

,  making 

snoiild,  of  course,  be  brouglit  down  to  a  point  as  close  as  pos-  searches  and 

sible  to  tbe  time  fixed   for  completion  ;    some  practitioners  "^^"^^^^-  ^ 

make  the  search,  or  official  search,  immediately  after  obtaining  when  to  be 

.    .  ■,  ■,  made. 

an  opinion  upon  the  abstract,  and  a  supplemental  search,  or 

official,  immediately  before  completion ;  but  usually  one 
official  search  is  made  immediately  before  com]3letion.  By 
an  early  search,  however,  unnecessary  expense  may  be  saved; 
the  vendor  has  to  bear  the  cost  of  an  early  search,  if  the  pur- 
chase goes  off  on  a  defect  in  title  (.r) . 

A  solicitor  will  not  be  allowed  upon  taxation,  even   as  Unnecessary 
between  solicitor  and  client,  the  costs  of  searches  directed  by  allowed. 
counsel,  but  which  have,  to  the  knowledge  of  the  solicitor, 
been  rendered  unnecessary  by  subsequent  events  {y). 

[x)  Bodges  v.  Earl  of  LichfeM,  (1835)  1  Sc.  at  p.  449  ;  and  seeElph.  &  C.  5. 
(;/)  Langfordx.  Mahomj,  (1845)  3  J.  &  L.  97. 
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Chap.  XXL 


CHAPTER  XXI. 


DEATH  DUTIES. 


Section  1. 

Succession 
duty,  when 
payable. 


(1.)   Succession  Dtdy. 

By  the  Succession  Duty  Act,  1853,  a  duty  known  as  suc- 
cession duty  was  made  payable  in  respect  of  the  succession 
to  property  or  the  income  thereof  to  which  any  person  after 
the  passing  of  the  Act,  i.e.,  19th  of  May,  1853,  becomes 
beneficially  entitled,  whether  by  disposition  or  devolution  by 
law,  uj^on  the  death  of  any  person  dying  after  the  commence- 
ment of  the  Act  [a). 

Is  a  first  In  the  case  of  real  or  leasehold  property  {h) ,  the  Act  makes 

interest  of  the  ^^^®  ^^'^^J  imposed  a  first  charge  on  the  interest  of  the  successor 
successor.  r^^^  r^n  persons  claiming  in  his  right ;  it  also  makes  it  a  debt 
due  to  the  Crown  from  the  successor  having  priority  over  all 
charges  and  interests  created  by  the  successor  on  the  property 
comprised  in  the  succession  {c).  But  in  cases  where  the 
successor  is  competent  to  dispose  of  the  property  (r/),  succes- 
sion duty  is  now  made  a  charge  on  the  property  itself  and 
not  on  the  interest  of  the  successor  only.  And  the  value  of 
the  property  in  such  cases  for  the  pm-pose  of  succession  duty 
is  the  principal  value  of  the  property  after  deducting  the 
estate  duty  payable  in  respect  of  it  and  the  expenses  properly 
incurred  in  raising  and  paying  the  same  (e)  ;  and  the  duty  is 


(«)  Sees.  2.  And  sees.  16, -which 
makes  trustees  for  charitable  or  public 
purposes,  though  not  beneficially  en- 
titled, liable  to  account  for  duty  ;  see 
also  8.  44  ;  A.-G.  v.  Jewish  Coloniza- 
tion Ass.,  1901,  1  K.  B.  123  ;  72  L.  J. 
K.  B.  101. 

(i)  Sees.  1. 
{r)  S.  42. 


{d)  This  does  not  include  a  power 
exerciseable  in  a  fiduciary  capacity 
under  a  disposition  not  made  by  him- 
self or  exerciseable  as  tenant  for  life 
under  the  S.  L.  Acts  or  as  mortgagee  ; 
as  to  who  is  competent  to  dispose, 
see  Finance  Act,  1894,  a.  22  (2)  {a), 
and  notes  thereto  in  Cartmell's 
Finance  Acts,  3rd  ed. 

(r)  Finance  Act,  1894,  s.  IS  (1). 
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payable  by  instalments,  as  in  the  case  of  estate  duty  (/),  and,    Ctap.  XXI. 

it  seems,  continues  to  be  payable  though  the  successor  dies 

after  the  estate  has  fallen  into  possession  but  before  all  the 
instalments  have  become  due. 

The  duty,  however,  does  not  become  payable  until  the  When 
successor  or  some    person    in   his   right   or   on   his   behalf 
becomes  entitled  in  possession  to  his  succession  or  to  the 
receipts  of  the  income  and  profit  thereof  {g) . 

Where  the  property  the  subject  of  the  succession  is  subject  When  pro- 
to  a  prior  charge  estate  or  interest  not  created  by  the  sue-  to  prior 
cesser  himself   the  duty  in  respect  of  the  increased  value  <^^^^&es- 
accruing  upon  the  determination  thereof  need  not  be  paid 
until  such  determination  (//),  though  it  may  be  previously 
paid,  compounded  for,  or  commuted  («"). 

As  against  a  purchaser  for  value  (/>•) ,  or  a  mortgagee,  the  Liability  of 
property  does  not  remain  liable  for  succession  duty  after  six  mortgagee, 
years  from  the  notice  to  the  commissioners  that  the  successor, 
or  any  person  in  his  right  or  on  his  behalf,  has  become 
entitled  in  possession  to  his  succession  or  to  the  income  and 
profits  thereof :  or  from  the  date  of  the  first  payment  of  an 
instalment  of  duty  :  or  after  two  years  from  the  time  for  the 
payment  by  the  successor  of  the  last  instalment:  or  in  the 
absence  of  any  such  notice  or  payment  after  the  expiration 
of  twelve  years  from  the  happening  of  the  event  which  gave 
rise  to  an  immediate  claim  to  such  duty  (/ )  ;  and  the  duty  (if 
any)  unpaid  at  the  expiration  of  such  six  or  twelve  years  as 
aforesaid  becomes  payable  by  the  successor  or  other  person 
accountable  for  duty,  other  than  the  purchaser  or  mortgagee, 
and  becomes  charged  substitutively  upon  any  other  estate  or 
interest  comprised  in  the  succession  and  remaining  vested  in 
him  or  in  any  person  in  his  right  or  on  his  behalf,  other  than 

(/)  Finance  Act,  1894,  s.  18  (1).  (/.)  Including  trustees  of  a  mar- 

(a)  S   20  riage  settlement,  Be  Bondan's  Est., 

'      '  (1902)  1  Ir.  R.  109. 

(^)  •^*-  {!)  See  Customs  and  Inl.  Rev.  Act, 

(i)  lb.  8S.  39,  41.  1889,  s.  12  (1). 
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Chap.  XXI. 
Sect.  1. 


Official 
receipt  and 
certificate 
sufficient  to 
discharge 
purchaser. 


Duty  payable 
on  the  suc- 
cession on 
death  of  joint 
tenant. 


As  to  trust 
estates  vested 
in  trustees 
apparently 
as  absolute 


the  pureliaser  or  mortgagee,  and  in  tlie  case  of  a  mortgage, 
on  the  equity  of  redemption  (m)  ;  and  the  purchaser  or  mort- 
gagee for  the  purpose  of  obtaining  the  exemption  conferred 
is  not  hound  to  see  that  the  duty  is  discharged  out  of  the 
money  or  the  considerations  given  for  the  sale  or  mort- 
gage 00- 

Every  receipt  and  certificate  purporting  to  he  in  discharge 
of  any  succession  duty,  for  the  time  being  payable,  is  sufficient 
to  exonerate  a  purchaser  in  good  faith  and  for  value  and 
without  notice  from  such  duty,  notwithstanding  any  sup- 
pression or  misstatement  in  the  account  or  any  insufficiency 
in  the  assessment ;  and  no  purchaser  in  good  faith  and  for 
value,  under  a  title  not  appearing  to  confer  a  succession,  is 
subject  to  any  duty  which  may  be  chargeable  upon  the  pro- 
perty by  reason  of  any  extrinsic  circumstances  of  which  he 
has  no  notice  at  the  time  of  the  purchase  (o).  In  one  case 
where  it  was  doubtful  whether  succession  or  legacy  duty  was 
payable,  a  certificate  from  the  Inland  Revenue  Office  that 
the  latter  duty  had  been  paid  was  held  to  have  discharged 
the  land  in  the  hands  of  a  purchaser  {p). 

Where  two  or  more  persons  hold  property  jointly  and  take 
by  survivorship,  the  death  of  one  of  the  joint  tenants  is 
deemed,  as  regards  his  interest,  to  create  a  succession  within 
the  meaning  of  the  Act,  and  duty  is  payable  in  respect  thereof 
by  the  survivor,  or  the  survivors,  in  proportion  to  their  re- 
spective interests  in  the  succession  (y) .  If  the  property  is  sold, 
or  the  joint  tenancy  severed  during  the  lives  of  the  joint 
tenants,  of  course  no  duty  can  bo  claimed  in  respect  thereof  on 
the  subsequent  death  of  one  of  the  tenants.  Where,  upon  a 
purchase  or  loan  by  trustees,  the  conveyance  or  mortgage  is 
taken  in  their  names  as  joint  tenants  without  disclosing  the 
trust,  and  death  occurs,  a  difficulty  is  sometimes  experienced 
in  practice  by  reason  of  the  provision  in  s.  3  of  the  Act 


(m)  See    Customs  and  Inl.   Rev. 
Act,  1889,  8.  12  (2), 
(«)  S.-s.  3. 
(o)  S.  52. 


( p)  Earl  Hoive  v.  Earl  of  Li  eh f  eld, 
(1867)  2  Ch.  155;  36  L.  J.  Ch. 
313. 

{q)  S.  3. 
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under  which  the  accruer  of  interest  by  survivorship,  by  reason    Chap.  XXI. 
of  the  death  of  a  joint  tenant,  confers  a  succession  on  the  ■ 


survivors.  In  such  a  case,  the  disclosure  of  the  trust  may 
often  be  the  only  mode  of  satisfying  a  purchaser  who  persists 
in  requiring  to  be  assured  that  no  duty  is  payable. 

The  donee  of  a  general  power  of  appointment  under  a  On  appoint- 
disposition  taking  effect  upon  the  death  of  any  person  dying  a  general 
after  the  commencement  of  the  Act  is  to  be  deemed  entitled,  P°^^^- 
at  the  time  of  his  exercising  such  power,  to  the  property  or 
interest  thereby  appointed  as  a  succession  derived  from  the 
donor  of  the  power ;  and  the  appointee  under  a  limited  power 
of  appointment  under  such  a  disposition,  who  takes  any 
property  by  the  exercise  of  such  a  power,  is  to  be  deemed  to 
take  the  same  as  a  succession  from  the  person  creating  the 
power  as  predecessor  (>•) .  The  Act  does  not  expressly  provide 
how  the  succession  of  an  appointee,  under  a  general  j)ower  of 
appointment,  which  has  taken  effect  on  a  death  happening 
after  the  commencement  of  the  Act,  is  to  be  treated  as 
derived  ;  but  the  Court  of  Exchequer  has  held,  that  in  such 
a  case  the  interest  of  the  appointee  is  to  be  taken  as  derived 
from  the  donee  of  the  power  (s) ;  and  the  correct  view  seems 
to  be  that  the  power  takes  effect  within  the  meaning  of  the 
section  from  the  date  of  the  appointment  under  the  power,  and 
not  from  the  date  when  the  appointee  under  the  power  takes 
an  estate  in  possession  [f).  The  appointee  under  a  general 
power  of  appointment  contained  in  a  British  settlement, 
which  is  exercised  by  will,  is  liable  to  the  duty  notwith- 
standing the  foreign  domicile  of  the  donee  of  the  power  {ii)  ; 

(?•)  S.  4 ;  eee  Re  Lovelace,  (1859)  4  D.  (1861)  7  H.  &  N.  109  ;  30  L.  J.  Ex. 

&  J.  340  ;    28  L.  J.  Ch.  489  ;   Re  404  ;  A.-G.  v.  Floyer,  (1862)  9  H. 

Wallop'' s  Trust,  (1864)  1  D.  J.  &  S.  L.  C.  477;  31  L,  J.  Ex.  404. 
656 ;    33   L.  J.  Ch.  351  ;     Charlton 

V.   A.-G.,  (1879)   4   Ap.   Ca.   427;  ^^^  ^^^  notes  to  the  s.  in  Hanson, 

49  L.  J.  Ex.  86  ;  A.-G.  v.  Mitchell,  ^*^  ^*^- 

(1881)    6  Q.    B.    D.   548 ;  50  L.  J.  («)  Re  Lovelace,  sup.  ;  Re  JTallop's 

Q.  B.  406.  Trust,  stip. ;  Re  Capdevielle,  (1864)  2 

(s)  A.-G.  V.  Upton,  (1866)  L.  R.  1  H.  &  C.  985 ;  33  L.  J,  Ex.  306  ;  Re 

Ex.   224  ;    35   L.   J.   Ex.   138,  and  Badarfs  Trust,   (1870)   10  Eq.   288 ; 

cases  there  cited  ;    cf.    Re  Barker,  39  L.    .  Ch.  645. 
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Chap.  XXI.    t)ut  succession  duty  is  not  in  the  first  instance  payable  in 

■ — —  respect  of  legacies  given  by  tlie  will  of  a  person  domiciled 

abroad  (.r)  ;  the  distinction  being,  that  in  the  former  case  tlie 
appointee  takes  by  virtue  of  a  settlement  wliieh  must  be 
governed  by  English  law,  while  in  the  latter  case  the  legatees 
derive  their  title  solely  under  the  foreign  will  (//) .  Where  a 
foreigner  domiciled  abroad  gave  securities  to  trustees  under 
trusts  whereby  he  reserved  only  a  life  interest  to  himself,  the 
intention  being  clear  that  the  property  was  to  be  governed 
by  English  law,  succession  duty  was  held  on  his  death  to 
be  payable  thereon,  though  the  securities  themselves  were  for 
the  most  part  foreign  securities  {z).  Succession  duty  is  pay- 
able on  real  estate  in  England  devised  by  a  testator  having 
a  foreign  domicile  (a) . 

The  interest  of  any  successor  in  money  to  arise  from  the 
sale  of  real  property  (which  includes  leaseholds)  {b),  under  any 
trust  for  the  sale  thereof,  so  far  as  the  same  is  not  chargeable 
under  the  Legacy  Duty  Acts  (r),  is  to  be  deemed  personal 
property  chargeable  with  duty  imder  the  Act ;  but,  if  subject 
to  any  trust  for  the  re-investment  thereof  in  land,  such  money 
is  to  be  deemed  real  property,  and  chargeable  with  duty  as 
such  (d). 

Powers  over  In  the  case  of  settled  property,  the  successor  is  not  dis- 
not  affected,  qualified,  by  reason  of  the  charge  of  duty  on  his  succession, 
from  exercising  with  the  proper  consent,  or  authorising  by 
his  consent,  the  exercise  of  any  powers  of  sale,  exchange, 
and  partition,  to  which  the  property  comprised  in  the  succes- 
sion is  subject ;  but  the  successor's  interest  in  the  sale  moneys 

(a:)    irallace  v.  A.-G.,  (1865)  1  Ch.  (a)  Atkinson  v.  Anderson,  (1882)  21 

1 ;  35  L.  J.  Ch.  124  ;  A.-G.  v.  Jeicish  Ch.  D.  100  ;  51  L.  J.  Ch.  452. 

Colonization  Ass.,  1901,  1  K.  B.  123  ;  («)  See  s.  1. 

72  L.  J.  K.  B.  101 ;  seealso  A.-G.  v.  (c)  lu  the  case  of  iicrsons  dying' on 

Campbell,  (1872)  L.  R.  5  H.  L.  524  ;  oraftcr  the  1st  July,  1888,  legacy  duty 

41  L.  J.  Ch.  611  ;  see  also  A.-G.  v.  is  not  chargeable  on  legacies  taking 

Littledale,  ib.  290.  effect  out  of  real  estate  or  money  to 

(y)  See  Hanson,  4th  ed.  526  ct  seq.       ^"«°   ^''^"^  *^°  disposition  thereof, 

but  duty  is  chargeable  as  in  respect 
(z)  A.-G.    V.    Jewish    Colonization       of  a   succession  to  personalty;    see 
Ass.,   1901,  1  K.  B.  123  ;   72  L.  J.       inland  Rev.  Act,  1888,  s.  21  (2). 


K.  B.  101 


{d)  Ss.  29,  30. 
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or  properties  received  in  sul)stitution  or  severalty  becomes    ^^g*P-^_Y"^' 

liable  to  the  duty  {e)  ;  and  it  has  even  been  held  that  when  — ■ 

an  estate  was  settled  subject  to  a  jointure  (the  cessor  of  which 
would  involve  the  payment  of  duty),  and  with  the  concur- 
rence of  the  jointress  was  sold  by  the  trustees  of  the  settle- 
ment in  exercise  of  a  power  of  sale  therein  contained,  the 
liability  to  succession  duty  was  shifted  from  the  land  to  the 
money ;  though  the  power  of  sale  did  not  override,  but  was 
overridden  by,  the  jointure  (/)  ;  this  decision,  however,  seems 
clearly  incorrect  (g) . 

Duty  is  payable  in  respect  of  the  increase  of  benefit  arising  Oa  extinction 
from  the  determination  or  extinction  of  any  charge,  estate,  or  °  "  ^^^^^' 
interest  on  or  in  land,  which  is  determinable  by  the  death  of 
the  chargee,  or  at  any  period  ascertainable  only  by  reference 
to  that  event  (h). 

On  a  sale  under  the  S.  E.  Act,  1877,  the  land  becomes  Sale  under 
freed  from  succession  duty,  since  the  sale  operates  to  revoke  ^g^^-  f^^' 
the  uses  of   the   settlement  (/),  and   the   duty   is   therefore  S.  L.  Acts, 
shifted  from  the  land  to  the  purchase-money,  or  the  invest- 
ments representing  it  {k).     And  the  principle  seems  to  apply 
equally  to  a  sale  under  the  S.  L.  Acts  {/) ;  hence,  a  purchaser 
under  these  Acts  takes  the  land  free  from  all  liability  to  suc- 
cession duty. 

Where  a  purchaser  contracts  for  the  purchase  of  an  estate  Liability  to 
in  fee  simple  in  possession,  notwithstanding  that  the  purchase  purchase  of 
is  in  part  from  owners  in  remainder,  c.rj.,  when  the  remainder-  ^^g^^gj'g'''''"^ 
man  in  fee  concurs  with  the  tenant  for  life  in  selling  the  fee 
simple,  the  purchaser  can  insist  on  the  duty  being  borne  of 
the  vendors  (m)  ;  and  even  if  the  purchaser  contracts  with 

(,,)  S.  42.  (0  S.  E.  Act,  1877,  s.  22. 

(/)  Duffdak  V.  Meadows,  (1870)  6  ^j.^  Succession    Duty   Act,     1853, 

^'^^  ^^^-  s.  2  ;  see  and  distinguish  s.  42. 

(A)  S.  5;  see  Eardific/  y.  S.,  {1861)  (m)  See  s.  42  ;   Customs  and  Inl. 

2  Gif.  597  ;    TFilcoz  v.  Smith,  (1857)  4  Eev.  Act,  1889,  s.  12  ;   Me  Kidd  and 

Dr.    at    p.    55  ;    notes    to    s.    5   in  Gihhom,  1893,  1  Ch.  695  ;  62  L.  J. 

Hanson,  4tli  ed.  Ch.  436. 
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Chap.  XXI.  notice  of  the  property  being  in  settlement,  tlie  contract  being 
— — '- — '- —  one  entire  contract  for  the  purchase  of  the  fee  simple  in  posses- 
sion— as  distinguished  from  separate  contracts  for  the  purchase 
of  the  separate  interests  which  in  the  aggregate  make  up  the 
fee  simple — will  not  assist  the  vendor  to  avoid  the  liability. 
In  such  cases  the  purchaser  should  require  the  vendors  to 
have  the  duty  commuted  {n)  before  completion,  or  insist  upon 
a  sufficient  indemnity  from  the  remaindermen  or  reversioners. 
But  a  purchaser  of  an  independent  reversionary  interest,  or 
of  an  estate  subject  to  a  periodical  charge,  the  duration  of 
which  depends  upon  a  life  or  lives,  purchases,  prima  facie, 
subject  to  the  duty  (o),  and  cannot,  in  the  absence  of  an 
express  stipulation  to  the  contrary  in  the  contract,  require  the 
vendor  to  discharge  it  (  j;)  ;  and  it  is  conceived  that  he  may 
be  called  upon  to  covenant  to  pay  it  when  due  and  so 
indemnify  the  vendor  against  it.  Where,  however,  land  is 
sold  in  possession  subject  to  a  leasehold  interest,  the  pur- 
chaser is  entitled  to  have  the  lease  conveyed  free  from  the 
duty  payable  on  the  determination  of  the  lease  {q). 

Sect.  15  of  the  Act  provides  that  where  any  succession 
shall,  before  the  successor  shall  have  become  entitled  thereto 
or  to  the  income  thereof  in  possession,  have  become  vested  by 
alienation  or  hy  any  title  not  conferring  a  new  succession  in  any 
other  person,  then  the  duty  is  to  be  paid  at  the  same  rate  and 
time  as  if  no  such  alienation  had  been  made  or  derivative 
title  created.  The  words  in  italics  must  not  be  read  so  as  to 
qualify  the  word  "  alienation  "  by  the  words  "  not  conferring 
a  new  succession "  :  they  must  be  read  grammatically  as 
placed,  as  if  the  section  had  read  "  by  any  title  not  conferring 
a  new  succession  or  by  alienation."  Thus  when  a  tenant  for 
life  and  remainderman  in  fee  contract  to  sell  the  fee  simple 
and  in  pursuance  thereof   convey  their  respective  interests 

(«)  See  !^.  41.  Futman,  (1813)  7  Bcav.  40 ;  Hales  v. 

(o)    Cooper    v.    Tmchj,    (1860)    28  Freeman,   (1819)    1    Br.    &   B.    391  ; 

Beav,  194.  Farwell  v.  Seair,  (1819)  18  L.  J.  Ch. 

[p)  See  and   consider  Fiarraud  v.  189. 

ylrc/i^r,  (1828)  2Si.  433;  9L.  J.  N.  S.  {q)  Be  Kidd  and  Gibbon,    1893,    1 

Ch.  173  ;  2  R.  &  M.   751  ;  Bliss  v.  Ch.  G95  ;  G2  L.  J.  Ch.  43G. 
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without   obtaining  the    duty  to  he   commuted,   the   estate    Chap  XXI. 

remains  liable  in  the  hands  of  the  purchaser  or  his  alienees  

for  the  duty  which  becomes  payable  on  the  death  of  the 
tenant  for  life ;  and  the  same  applies  where  the  tenant  for 
life  and  remainderman  convey  under  a  joint  power  of 
appointment  created  by  a  disentailing  deed  under  which  the 
property  was  limited  to  such  uses  as  they  sliould  jointly 
appoint  {r)  :  and  the  fact  that  the  property  has  subsequently 
become  liable  to  duty  in  the  hands  of  an  alienee  under  a 
disposition  of  the  purchasers  will  not  exonerate  it  from 
liability  to  duty  on  the  death  of  the  original  tenant  for 
life(.s). 

If  a  tenant  in  tail  in  remainder  bars  the  entail,  and  re- 
settles the  property  in  his  own  favour,  he  must,  on  the  death 
of  the  tenant  for  life,  pay  the  same  duty  as  if  he  had  taken 
his  estate  in  possession  under  the  original  settlement ;  but  if 
on  disentailing  the  property  he  absolutely  ahenates  it,  the 
liability  is  shifted  to  his  alienee  (f). 

In  purchasing  an  estate  comprised  in  a  past  succession,  and  ^s  to  timter. 
which  has  timber  upon  it,  the  future  liability  to  succession 
duty,  under  s.  23  of  the  Act  in  respect  of  money  to  be 
received  from  subsequent  sales  of  timber,  should  be  borne  in 
mind :  it  is  conceived  that  in  such  a  case  the  vendor  is  bound 
to  procure  an  assessment  of  the  future  liability  and  pay  it 
off  {>().  He  should  also  produce  a  proper  discharge  for  the 
duty,  if  any,  which  has  become  due  in  respect  of  the  sale  of 
timber  cut  by  him,  or  though  uncut  contracted  to  be  sold 

(>•)  A.-G.  V.  Did-e  of  Korthumhcr-  Harrison,  (1874)  L.  R.  7  H.  L.  1  ; 

land,  1904,  1  K.   B.   762;  73  L.  J.  43  L.  J.  Ex.   138;  Le  Marchant  v. 

K.  B.  418.  Commrs.  of  Inl.  Rev.,  (1876)  1  Ex.  D. 

(.s)  S.  C.  185  ;  45  L.  J.  Ex.  247. 

{t)  Brayhroolce  v.  A.-G.,  (1860)  9  (»)  It  is  not,  however,  tte  practice 

H.  L.  C.   150;  31  L.  J.  Ex.  177;  to  demand  duty  where  timber  is  cut 

see  s.  12.     As  to  the  reservation  of  for  sale  by  a  purchaser  of  the  estate 

an  annuity  to  a  tenant  in  tail  on  a  after  completion,  see  Hanson,  4th  ed. 

re-settlement  during  the  life  of  the  p.  669  ;  but  qucere  if  the  estate  were 

tenant   for  life   and  the   succession  a  timber  estate  as   in  Bashivood  v. 

duty  payable   on  the  death  of  the  Magmac,  1891,  3  Ch.  306  ;  60  L,  J. 

latter,    see    Inl,    Mev.    Commrs.    v.  Ch.  809. 
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Chap.  XXI.   prior  to  tlie  contract,  though  it  is  not  clear  that  the  duty  is  a 
- — '- —  charge  on  the  land  where  it  formerly  grew  (x). 


Additional 
succes.sion 
duties. 


Temporary 
estate  duty. 


By  the  Inland  Eevenue  Act,  1888,  s.  21,  in  addition  to  the 
duties  chargeable  under  s.  10  of  the  Succession  Duty  Act, 
18o3,  the  following  duties  in  respect  of  every  succession 
therein  referred  to  were  made  chargeable  in  the  case  of  any 
person  dying  on  or  after  the  1st  July,  1888,  that  is  to  say:  — 
A  duty  of  half  per  cent,  upon  the  value  of  the  successor's 
interest  where  tlie  successor  is  the  lineal  issue  or  ancestor  of 
the  predecessor,  and  in  all  other  cases  a  duty  of  one-and-a- 
half  per  cent,  thereon  :  the  interest  of  the  successor,  however, 
on  leaseholds  passing  to  him  by  will  or  devolution  by  law  are 
exempted  from  the  additional  duty;  so  also  is  property 
on  which  account  duty  is  payable  under  the  Customs  and 
Inland  Eevenue  Act,  1881. 

By  the  Customs  and  Inland  Revenue  Act,  1889,  where  the 
value  of  any  succession  (//) ,  upon  the  death  of  any  person 
dying  on  or  after  the  1st  June,  1889,  and  before  the  1st  June, 
189(3,  chargeable  with  duty  under  the  Succession  Duty  Act, 
1853,  and  the  Customs  and  Inland  Revenue  Act,  1888, 
exceeds  £10,000,  and  also  where  the  value  of  any  succession 
to  real  property,  under  the  will  or  intestacy  of  any  person  so 
dying,  chargeable  with  duty  under  the  said  Act,  does  not 
exceed  £10,000,  but  such  value  together  with  the  value  of 
any  other  benefit  taken  by  the  successor  under  such  will 
or  intestacy  exceeds  £10,000,  a  further  duty  of  one  per  cent, 
is  chargeable :  this  duty  is  not,  however,  payable  upon  the 
value  of  leaseholds  passing  by  will  or  devolution  by  law,  or  of 
property  included  in  an  account  under  s.  38  of  the  Customs 
and  Inland  Revenue  Act,  1881,  as  amended  by  this  Act,  in 
respect  of  which  value  duty  has  been  paid  under  s.  5  of  this 
Act.  The  duty  is  made  a  first  charge  on  real  property  or  on 
the  interest  of  the  successor  therein  according  as  it  is  or  is  not 


(x)  Succession    Duty    Act,    1853, 
B.  42  ;  see  sxp.  p.  1228. 

(y)  I.e.,  the  whole  succession  and 


not  only  the  interest  of  the  successor 
therein,  see  A.-G.  v.  Lord  Ahcrdare, 
(1892)  61  L.  J.  Q.  B.  G15. 
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chargeable  on  the  principal  value  of  the  property  :  it  seems    ^^^P-  ^^r- 

that  a  purchaser,  when  the  duty  is  payable  on  the  principal 

value,  is  not  exempted  from  the  necessity  of  seeing  that  the 
duty  is  paid  (::). 

Where  estate  duty  is  payable  under  the  Finance  Act, 
1894,  neither  the  additional  succession  duties  or  the  temporary 
estate  duty  is  payable  (a) . 

(2.)    Ustafe  DutiJ.  Section  2. 


Under  the  Finance  Act,  1894  (i),  iu  the  case  of  every  Estate  duty 
person  dying  after  the  1st  Aug.,  1894,  a  duty  called  estate  Act^'isgi^^'^^ 
duty  is  payable  upon  the  principal  value  (c)  of  all  pro- 
j)erty  (c/),  real  or  personal,  settled  or  not  settled,  which  passes 
at  the  death  of  such  person,  except  as  in  the  Act  is  expressly 
provided.  Sect.  2  of  the  Act  defines  the  several  classes  of 
property  which  shall  be  deemed  to  be  property  passing  on 
the  death  of  the  deceased  {e).  The  effect  of  the  Act  is  to 
abolish  probate  and  account  duty  in  all  cases  in  respect  of 
property  passing  on  death  after  the  1st  Aug.,  1894  ;  and 
where  estate  duty  is  payable,  neither  the  additional  succession 
duties,  temporary  estate  duty,  nor  the  one  per  cent,  legacy  and 
succession  duties  is  payable  (/). 

{z)  See  Hanson,  4th  ed.  54,  389.  B.  123 ;  70  L.  J.  K.  B.  101, 

{a)  See  inf.  (e)  See  notes  to  the  s.  in  Austen- 

/J^  ggg  g_  i^  Cartmell,  3rd  ed.,  and  further  as  to 

,  ,    .      ^          iv    1      i!       i-      i.-  property  mentioned    in    s.-s.    1  (c), 

(c)  As  to  method    of    estimatmff  r    r      j                                              k  j> 

.     .     .      1           -1  J  J     .•           1,-  V  A.-G.  V.  Johnson,  1903,  1  K.  B.  617; 

principal  value  and  aeductions  wnicn  '          '                        ' 

^       ,1        ,  ,     ,           ■,                 -       ,  721j.  J.  K.B.Z23;  A.-G.  v.miden, 

are  allowed  to  be  made,  see  s.  7  and  '                               ' 

notes  thereto    in    Austen- Cartmell,  ^^^'^'  ^  ^-  ^-  ^^"  '  ^^  ^-  ^-  ^-  ^• 

3rd  cd.;    also   A.-G.    v.    Ilontaffx,  ^-^^  in  ,.-s.  I  {d),  A.-G.  y.Itobiuson, 

1903,  1  K.  B.  483  ;  72  L.  J.  K.  B.  ^^^^^^  ^  Ir.  R.  67  ;  A.-G.  v.  Murra^j, 

r, -g  1904,  1  K.  B.  165  ;  73  L.  J.  K.  B. 

[cPj  Including  property  outside  the 

United  Kingdom  if  under  the  law  in  (/)  S.  1  and  first  schedule  to  the 

force  before  the   Act   succession   or  Act ;  and  see  as  to  the  practice  of 

legacy  is  payable,  or  would  be  but  not  charging  certain  of  these  in  some 

for  the  relationship  of  the  person  to  cases  where  estate  duty  is  not  pay- 

whom  it  passes,  s.  2  (2) ;  A.-G.  v.  able,  Austen-Cartmell,  3rd  ed.  p.  8  ; 

Jewish  Colonization  Ass.,  1901,  1  K,  see  as  to  duty  on  small  estates,  s.  16. 


1238 


DEATH  DUTIES. 


Chap.  XXI. 
Sect.  2. 

Property- 
exempt  from 
estate  duty. 
Property  bond 
Jide  sold  for 
full  mouey 
considerution. 


Deduction, 
"when  con- 
sideration is 
partial. 


The  following  properties  are  exempt  from  payment  of 
estate  duty : — 

1 .  Property  passing  on  death  hy  reason  only  of  a  hona  fide 
purchase  from  the  person  under  whose  disposition  the  pro- 
perty passes,  including  property  passing  ujion  the  determina- 
tion of  an  annuity  or  lease  for  lives  where  the  same  was 
granted  for  full  consideration  in  money  or  money's  worth  [g) . 
Thus,  when  the  owner  in  fee  sells,  reserving  to  himself  a  life 
interest,  no  estate  duty  is  payable  on  his  death.  "When  in 
such  cases  the  consideration  is  only  partial,  the  value  of  the 
consideration  is  allowed  as  a  deduction  from  the  value  of  the 
property  for  the  purposes  of  estate  duty  (A) . 

2.  Property  in  which  a  person  is  interested  only  as  holder 
of  an  office  or  recipient  of  the  benefits  of  a  charity,  or  as  a 
corporation  sole  (i). 

3.  Settled  property  on  which  estate  duty  has  been  paid 
since  the  date  of  the  settlement  and  of  which  the  deceased 
was  not  at  any  time  during  the  continuance  of  the  settlement 
competent  to  dispose  of,  and  who,  if  on  his  death  subsequent 
limitations  under  the  settlement  take  effect  in  respect  of  such 
property,  was  sid  Juris  at  the  time  of  his  death,  or  had  been 
sui  juris  at  any  time  when  so  competent  to  dispose  of  the 
property  (y). 

4.  Settled  property  the  interest  of  the  deceased  in  which 
has  failed  or  determined  by  reason  of  his  death  before  it 
became  an  interest  in  possession,  and  in  which  subsequent 
limitations  continue  to  exist,  including  the  case  of  the  en- 


(-/)  S.  3  (1). 

(/()  S.-s.  2.  See,  generally,  on 
the  s.,  Austen-Cartmell  ;  sec  also 
A.-G.  y.  Johnson,  1903,  1  K.  B.  617; 
72  L.  J.  K.  B.  323. 

(i)  S.  2  \{b). 

(J)  S.  5  (2)  as  amended  by  s.  13  of 
Finance  Act,  1898  ;  see  notes  in 
Austen-Cartmell,  3rd  ed.  ;  In!.  Her. 


Commrs.  v.  Priestleij,  1901,  A.  C.  208 
70  L.  J.  P.  C.  41;  affirming  Re 
Stiiddcrt,  (1900)  2  Ir.  R.  281,  400. 
and  approving  judgment  of  Eigby, 
L.  J.,  in  A.-G.  V.  Bodington,  1897,  2 
Q.  B.  373  ;  see  also  Inl.  Rev.  Commrs 
V.  Uarvcifs  Trustees,  (1902)  4  F.  43 
Ct.  of  Sess.  As  to  property  settled 
by  Act  of  Parliament  or  Royal  Grant, 
and  which  is  inalienable,  f3ee  s.  5  (5) 
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largement  of  a  settlor's  life  interest  by  reason  of  the  death  of    ^^g^P-,.^^- 

a  x^erson  with  an  intermediate  interest,  whereby  the  settlor  

becomes  entitled  to  the  immediate  reversion  to,  or  acquii'es  an 
absolute  power  of  disposition  over,  the  whole  property  (Ic) . 

5.  Property  reverting  to  the  settlor  on  the  determination 
of  a  life  or  other  determinable  interest  given  by  him  to 
another  without  reserving  any  benefit  to  himself  other  than 
on  the  determination  of  the  interest  (/) . 

6.  Property  settled  by  the  husband  or  wife  before  the 
1st  Aug.,  1894,  on  the  other,  and  to  the  income  of  which  the 
settlor  becomes  entitled  on  the  death  of  the  other  party  {m). 

7.  Eeal  property  to  which  a  deceased  husband  was  entitled 
in  right  of  his  wife  («). 

8.  Interests  in  expectancy  (o)  which  on  or  before  the  1st 
Aug.,  1894,  have  been  bond  fide  sold  or  mortgaged  for  full 
consideration  in  money  or  money's  worth  (p).  In  the  case 
of  the  sale  of  an  interest  in  expectancy  after  the  1st  Aug., 
1894,  the  commissioners  have  a  discretionary  power,  on  the 
application  of  a  person  entitled,  to  commute  the  estate  duty 
for  a  present  payment  of  a  sum  certain  (</) .  A  purchaser 
should  insist  on  this  being  done,  or  should  obtain  a  sufiicient 
indemnity  from  the  vendor  against  the  duty  which  will 
become  chargeable  on  the  estate  when  it  faUs  into  possession. 

9.  A  single  annuity  not  exceeding  £25,  provided  by  the 
deceased  himself  or  with  another  for  the  life  of  himself  and 
another  and  the  survivor  of  them,  or,  to  arise  on  his  own  death 
in  favour  of  some  other  person  (r). 

{k)  S.  5  (3)  ;   Finance  Act,  1896,  reversions  expectant  on  the  determi- 

s.  14;  A.-G.y.  Wood,  1897,  2Q.  B.  nation   of   leases,   s.   22   (1)  {J)    of 

102  ;  66  L.  J.  Q.  B.  522.  Finance  Act,  1894. 

{I)  Finance  Act,  1896,  s.  15  (1).  {p)  S.  21  (3) ;  Finance  Act,  1900, 

(;h)  Finance  Act,  1894,  s.  21  (5).  s.  12  (1). 

(n)  Finance  Act,  1896,  s.  15  (4).  ((?)  S.  12. 

(o)  This    term    does    not  include  {>•)  S.  15  (1). 
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Chap.  XXI.        10.  An  annuity  payable  by  tbe  Government  of  British 

Sect.  2.  J     1    .'  J 

India  to  the  widow  or  child  of  a  deceased  officer  of  such 

Grovernment  (s). 

11.  Any  advowson  or  church  patronage  which  would  have 
been  free  from  succession  duty  under  s.  24  of  the  Succession 
Duty  Act,  1853  (/). 

12.  Property  of  less  value  than  £100  (ii). 

13.  Property  of  common  seamen,  marines,  or  soldiers  who 
die  in  His  Majesty's  service  (^). 

14.  Property  passing  on  the  death  to  the  widow  or  lineal 
descendants,  of  any  person  dying  after  11th  Oct.,  1899,  from 
wounds,  accident,  or  disease  contracted  within  twelve  months 
before  death  on  active  service  when  subject  to  the  Naval 
Discipline  or  Army  Act ;  duty  in  respect  of  such  property 
may  be  remitted  up  to  £150  where  the  total  value  of  the 
property  passing  does  not  for  the  purposes  of  duty  exceed 
£5,000  (y). 

15.  Personal  property  settled  by  a  person  dying  before  the 
1st  Aug.,  1894,  in  respect  of  which  probate  or  account  duty 
or  other  duty  payable  on  any  representation  or  inventory 
imder  any  Act  in  force  before  the  Customs  and  Inland 
Revenue  Act,  1881,  has  been  paid  or  is  payable,  unless  the 
deceased  was  at  any  time  since  the  settlement  competent  to 
dispose  of  the  property  (s) . 

16.  Pictures,  prints,  books,  manuscripts,  works  of  art,  or 
scientific  collections  of  national,  scientific,  or  historic  interest, 
given  or  bequeathed  for  national  purposes,  or  to  any  uni- 
versity or  to  any  county  council  or  municipal  corporation  («), 

(.s)  S.  15  (3).  notes  thereto    in    Austen -Cartm ell, 

(t)  S   15  (4).  ^^^  ^^-  >  ^^^  ^-  ^^^^  ^°^  ^Pply  after 

„       .  ,  the  personalty  has  been  converted 

into  realty,  A.-G.  v.  Earl  of  Londcs- 
W  ^-  ^  (^)-  horowjh,  1901,  1  K.  B.  749  ;  73  L.  J. 

(y)  Finance  Act,  1900,  s.  14.  k.  B.  503. 

(:)  Finance  Act,   1894,  8,   21  (I);  («)  S.  15(2). 
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and  similar  property  not  yielding  income  'wliicli  is  settled  so    ^  g^^P'  -^■'■• 

as  to  be  enjoyed  in  kind  in  succession  by  different  persons,  

whilst  so  enjoyed  by  a  person  not  competent  to  dispose  of 
tbe  same  (h).  In  either  of  these  cases  the  Treasury  can  remit 
the  duty. 

Estate  duty,  including  settlement  estate  duty  (c),  is  a  first  Purchaser 

,  ,,  ,  1  •  1      'i     •      1      •   1  1      •  j_-         withoutnotice 

charge  on  the  property  on  which  it  is  leviabie  m  proportion  ^ot  liable. 

to  the  value  of  the  property  which  does  not  pass  to  the 
executor  as  such  (d),  but  not  as  against  a  purchaser  in  good 
faith  and  for  value  without  notice  {e) .  In  the  case  of  a  pur- 
chaser with  notice,  his  liability  is  limited  to  the  extent  of  the 
property  actually  received  by  him  (/).     A  certificate  of  the  Certificate 

r      i.        J  J  .  .  .      purporting  to 

Commissioners  purporting  to  be  a  discharge  of  the  duty  is  discharge 
sufficient  to  exonerate  a  purchaser  for  value  without  notice,  sufficient, 
notwithstanding  that  it  has  been  obtained  by  fraud  or  failure 
to  disclose  material  facts  (</).  But  even  though  the  certificate 
is  forthcoming,  a  purchaser  must  see  that  there  is  no  charge 
on  the  property  in  respect  of  estate  duty  in  favour  of  a  person 
having  a  limited  interest  in  the  property  who  has  paid  the 
duty  (A). 

A  voluntary  disposition  of  property  by  a  person  dying  after  Estate  duty 
the  1st  Aug.,  1894,  does  not  avoid  estate  duty  if  the  donor  disposed  of 

•  1  .  PUT  -!•  ^  L      within  twelve 

dies  withm  twelve  months  o±  the  disposition  ;  such  property  months  of 
is  deemed  to  pass  on  the  death  of  the  deceased  (/)  :  this,    ^^    * 
however,  was  held  only  to  apply  to  property  which,  if  not 

(J)  Finance  Act,  1896,  s.  20.  passes  to  the  executor  as  such,  see 

\c)  See  Austen- Cartmell,    3rd  ed.  Re  Tower,  1901,  2  Ch.  659;   70  L. 

p.  59.  J.  Ch.  778  ;  Re  Fearnsides,   1903,    I 

{d)  S.    9    (1)  ;    this   does  not  in-  Ch.   250 ;    72  L.    J.    Ch.    200,    and 

elude  leaseholds   or   freeholds   con-  cases    there    cited.      The    decisions 

verted  in  equity;    see  notes  to  the  are  conflicting. 

s.  in  Austen- Cartmell,  3rd  ed.     The  [e)  lb.;   s.   8   (18),  notes  thereto, 

efiect   of   the  L.   T.    Act,    1897,  is  in  Austen- Cartmell. 

not  to  make  freeholds  pass  to  the  (/)  See  s.  8  (4). 

executor  as  such  within  the  s.,  Re  {(/)  S.  11  (4). 

Palmer,  (1900)  W.  N.   9  ;   Re  Shar-  {h)  See  s.  9  (6) ;  notes  thereto  in 

man,  1901,  2  Ch.   280.     And  as  to  Austen -Cartmell,  3rd  ed.  ;  Berry  y. 

■whether  personalty,  which  includes  Gaukroger,  1903,  2  Ch.  116  ;  72  L.  J. 

leaseholds  appointed  under  a  general  Ch.  435. 

testamentary  power  of  appointment,  (i)  S.  2  (1)  (c). 

D.      VOL.  IT.  4  L 
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Chap.  XXI.    disposed  of,  would  have  passed  on  the  death  of  the  deceased, 

— —  and  not  to  a  life  estate  which  determines  on  the  death  of  the 

deceased  ;  thus  in  A.-G.  v.  De  Preville  (A),  it  was  held  that 
estate  duty  was  not  payable  on  the  death  of  a  tenant  for  life 
who  released  his  life  estate  to  the  remainderman  and  died 
within  twelve  months  of  so  doing.  To  remedy  this  ruling  the 
Finance  Act,  1900,  s.  11  (1)  provides  that  in  the  case  of  a 
person  dying  after  the  31st  March,  1900,  property,  in  which 
the  deceased  or  any  other  person  had  an  estate  or  interest 
limited  to  cease  on  the  death  of  the  deceased,  shall  be  deemed 
to  pass  on  the  death  of  the  deceased,  notwithstanding  that 
that  estate  or  interest  has  been  disposed  of,  whether  for  value 
or  not,  to  a  person  entitled  in  remainder,  unless  the  disposi- 
tion was  ho)id  fide  made  or  effected  twelve  months  before 
death,  and  bond  fide  enjoyment  and  possession  was  imme- 
diately assumed  thereunder  to  the  entire  exclusion  of  the 
person  who  had  the  estate  or  interest  limited  to  cease  as 
aforesaid. 


The  period  during  which  a  purchaser  remains  liable  for 
estate  duty  is  the  same  as  in  the  case  of  succession  duty  (/). 


Duty  may  be        Provision  is  made  giving  an  option  of  paying  estate  duty  on 
instalments.     I'eal  estate  by  eight  equal  yearly  or  sixteen  equal  half-yearly  in- 
stalments, with  interest  at  three  per  cent. ;  but  the  instalments 
for  the  time  being  unpaid  may  be  paid  at  any  time,  and  in  case 
the  property  is  sold  shall  be  paid  on  completion  of  the  sale, 
and  if  not  so  paid  shall  be  duty  in  arrcar  (;«).     In  accordance 
with  the  provisions  of  this  section  a  purchaser  with  notice 
that  the  duty  is  payable  by  instalments  should  see  that  the 
Power  to  raise  duty  is  paid  ofE.     The  person  authorised  or  required  to  pay 
or  cliargc.        thc  duty  has  power,  whether  the  property  is  or  is  not  vested 
in  him,  to  raise  the  duty,  and  any  interest  and  expenses 
properly  paid  or  incurred  by  him  in  respect  thereof,  by  sale, 
mortgage,  or  terminable  charge  on  the  property,  or  any  part 


On  a  sale  in- 
stalments 
must  bo 
paid  off. 


(A)  1000,  1  Q.  B.  223. 

(/)  See  Finance  Act,  1891,  s.  8  (1),  (2);  sup.  pp.  1228,  1229. 

\m)   S.  6  (8) ;  amended  Finance  Act,  1896,  s.  40. 
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thereof  {n) ;  and  any  person  having  a  limited  interest  in  any    ^^^^^^^- 

property,  who  pays  the  duty  in  respect  of  that  property,  is  

entitled  to  the  like  charge  as  if  he  had  raised  the  duty  by 
means  of  a  mortgage  (o).  Money  arising  from  the  sale  of 
property  comprised  in  a  settlement,  or  held  upon  trust  to  lay 
out  upon  the  trusts  of  a  settlement,  and  capital  money  arising 
under  the  S.  L.  Act,  1882,  may  he  expended  in  paying  any 
estate  duty  in  respect  of  property  comprised  in  the  settle- 
ment, and  held  upon  the  same  trusts  (j:»). 

In  addition  to  estate  duty,  a  further  duty,  called  settle-  Settlement 

''  -  /T,      estate  duty. 

ment  estate  duty,  is  charged  at  the  rate  of  one  per  cent,  on  the 
principal  value  of  the  estate,  where,  being  subject  to  estate 
duty,  it  is  settled  by  the  will  of  the  deceased,  or,  having  been 
settled  by  some  other  disposition,  passes  under  that  disposi- 
tion on  the  death  of  the  deceased  to  some  person  not  com- 
petent to  dispose  of  it ;  the  duty,  however,  is  not  payable 
where  the  only  life  interest  in  the  property  after  the  death 
of  the  deceased  is  that  of  a  wife  or  husband  of  the  deceased  ; 
nor  is  it  payable  more  than  once  during  the  continuance  of  a 
settlement  (q) ;  nor  in  respect  of  property  settled  by  a  dis- 
position taking  effect  on  or  before  the  1st  Aug.,  1894  (>•)  ; 
nor  in  respect  of  property  settled  by  the  will  of  the  deceased 
where  the  net  value  of  the  property  on  which  estate  duty  is 
payable,  exclusive  of  property  settled  otherwise  than  by  the 
will  of  the  deceased,  does  not  exceed  £1,000  (•?).  The  duty  is 
payable  in  respect  of  property  contingently  settled  (if),  sub- 
ject in  the  case  of  a  death  after  June,  1898,  to  repayment  on 
proof  that  the  contingency  has  not  arisen,  and  cannot 
arise  (n). 

(«)  S.  9  (5) ;  Re  Earl  Howe's  S.  U.,  73  L.  J.  Ch.  210. 

1903,  2  Ch.  69  ;  72  L.  J.  Ch.  461.  {r)  S.  21  (4). 

{o)  S.  9  (6).  (s)  S.  16  (3). 

{p)  S.  9  (7).  (t)  ^.-G-  V.  FaxrUy,  1897,  1  Q.  B. 

\q)  Finance  Act,    1894,    s.    5   (1),  G98 ;  66  L.  J.  Q.  B.  454;  A.-G.  v. 

and  notes  thereto  in  Austen-Cart-  Clarkson,    1900,    1    Q.   B.    156  ;    69 

meU,    3rd  ed.     A   direction  to  pay  L.  J.  Q.  B.  81  ;  (1902)  W.  N.  167- 

"testamentary    expenses"     out    of  (u)    Finance    Act,    1898,    s.    14; 

residue  does  not  exonerate  the  settled  TTtdhcrston's    Trustees   \.   Lord   Ad- 

property,  Ee  King,  1904,  1  Ch.  363  ;  vocatr'.  (1901)  3  F.  429,  Ct.  of  Sess. 
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Chap.  XXI.  A  pureliaser  in  good  faith,  and  for  full  consideration  in 

____!!l^I] money  or  money's  worth,  of  property  registered  under  the 

anHSate  L-  T.  Acts  is  Hot  liable  for  succession  or  estate  duty  unless, 

duty  on  re-  /j^N  notice  of  the  liability  of  the  estate  thereto  is  noted  on  the 

gistered  land.     ^   '  "^ 

register,  or,  (b),  in  the  case  of  a  possessory  title,  the  liability 
to  the  duty  was  at  the  date  of  the  original  registration  of  the 
land  subsisting  or  capable  of  arising,  or  (c) ,  in  the  case  of  a 
qualified  title,  the  liability  to  the  duty  was  included  in  the 
exceptions  made  on  such  original  registration  of  the  land  (.r) . 

(.r)  L.  T.  Act,  1897,  s.  13;  L.  T.  Rules,  1903,  rr.  208— 211,  and  which 
are  same  as  rr.  171—174  of  the  Rules  of  1897  ;  notes  to  the  s.  and  rules  in 
Cherry  and  Marigold's  L.  T.  Acts. 


(     1245     ) 


CHAPTER  XXII.  Chap,  xxii. 

THE  LAND  TKANSFER  ACTS,  1875  AND  1897. 

(1.)    General  Princijiles.  Section  l. 


These  Acts  are  framed  for  the  purpose  of  enabling  a  pur-  The  object  of 
chaser  for  value,  or  mortgagee  of  freehold  or  leasehold  land, 
to  carry  out  his  purchase  or  charge  solelj  on  the  faith  of  the 
entries  on  the  register,  and  to  some  extent  this  object   is 
achieved.     To  simplify  the  book-keeping,  trusts  and  equities  Trusts  and 

,  .  1  T  .  -,    equities  to  be 

are  not  to  appear  on  the  register,  but  the  persons  interested  kept  ojBE  the 
in  such  must  protect  their  rights  by  means  of  cautions,  inhi-     ° 
bitions,  restrictions,    and,    in    the    case    of    certain    leases, 
notices. 

At  present  the  register  cannot  be  relied  on  to  show  who  has  Register  does 
the  power  to  grant  easements  or  leases,  though  the  title  to  has  power  to 
make  the  grant  may  generally  be  taken  up  from  the  last  mentsor^^' 
transfer  for  value  on  the  register.     This  omission  militates  grant  leases, 
greatly  against  the  usefulness  of  the  register,  but  it  is  appre- 
hended that  the  matter  will  be  attended  to  when  the  Acts  are 
amended  and  consoMated. 

The  registered  proprietor  or  other  person  in  whom  the  legal  Legal  estate 
estate  is  for  the  time  being  vested  can,  under  s.  49  of  the  yeyed  ofE  the 
L.  T.  Act,  1875,  convey  it  by  deed  off  the  register  {a).     This  ^^egister, 
is  most  convenient  in  regard,  for  instance,  to  the  fixing  of 
priorities  of  incumbrancers  and  other  persons  claiming  of!  the 
register,  and  to  the  creation  of  legal  settlements  ;  nor  does  the 

{a)  Capital  and  Counties  Bank  \.  cannot  be  adopted,  for  L.  T.  Act, 
Hhodes,  1903,  1  Ch.  631 ;  72  L.  J.  1897,  s.  16  (2)  provides  that  the 
Ch.  336  ;  this  decision  seems  to  be  vendor  of  registered  land  shall,  not- 
correct,  but  the  suggestion  (p.  655)  withstanding  any  stipulation  to  the 
that  conveyancing  may  proceed  just  contrary,  provide  for  the  registra- 
as  if  the  Acts  had  not  been  passed  tion  of  the  purchaser. 
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Chap.  XXII.  fact  tliat  the  legal  estate  can  be  so  disposed  of  in  any  -svay 
prejudice  the  working  of  the  register. 


Legal  estate 
created  off  the 
reg-ister 
always 
defeasible. 


For  the  legal  estate  so  conveyed  is  always  capable  of  being 
extinguished  by  a  registered  transfer  for  value,  unless  the 
legal  estate  happens  to  be  paramount  to  the  estate  of  the  first 
registered  proprietor  with  a  possessory  title,  or  in  the  case  of 
an  absolute  title,  unless  there  is  an  entry  on  the  register  to 
protect  it. 


Legal  estate 
to  be  pro- 
tected against 
the  over- 
riding power 
of  the  pro- 
prietor. 


Hence,  where  a  legal  estate  is  created  under  s.  49  of  the 
L.  T.  Act,  1875,  it  is  necessary  to  protect  it  from  being 
defeated  by  the  exercise  of  the  over-riding  power  of  dis- 
position of  the  registered  proprietor  {b)  of  the  land  or  of  a 
registered  chargee  under  his  power  of  sale,  for  the  latter  has 
power  to  dispose  of  the  land  as  if  he  were  the  registered  pro- 
j)rietor  thereof  (c).  A  legal  estate,  conveyed  under  s.  49, 
stands  on  the  same  footing  in  regard  to  the  register  as  if  it 
were  a  mere  equity,  and  requires  the  protection  of  a  caution, 
inhibition,  restriction,  or,  in  the  case  of  a  legal  term,  a  notice 
under  s.  50  of  the  L.  T.  Act,  1875. 


The  over- 
riding powers 
of  the  regis- 
tered pro- 
prietor. 


The  most  noticeable  feature  of  the  Acts  is  the  over-riding 
power  of  disposition  given  to  the  registered  proprietor  when 
he  transfers  the  land  for  value  ;  this  he  can  do  either  by  way 
of  sale,  exchange,  or  partition,  and  the  disposition  when 
registered  will,  in  the  case  of  an  absolute  title,  in  effect  over- 
reach everything  except  incumbrances  entered  on  the  register, 
and  except  leases  of  which  notice  is  given  under  s.  50  of  the 
L.  T.  Act,  1875,  and  certain  matters  which  are  by  s.  18  of 
L.  T.  Act,  1875,  as  amended  by  the  Act  of  1897,  declared 
not  to  be  incumbrances.  In  fact,  the  power  of  disposition 
may  be  best  described  as  an  over-riding  statutory  power  of 
appointment  applicable  to  leaseholds  as  well  as  freeholds, 
limited,  in  regard  to  its  over-reaching  effect  to  certain 
purposes,  and  capable  of  being  restricted  only  by  the  methods 


{I)  L.  T.  Act,  1875,  8.  30. 


(c)  L.  T.  Act,  1875,  s.  27. 
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indicated  in  the  Acts.     In  tlie  case  of  a  possessory  title,  the    Chap  XXII. 

feect.  1. 

rights  outstanding  at  the  date  of  first  registration  are  un-   

affected. 

It  is   not   intended  here  to  give   a  full   explanation   of  Complicated 

.  iT>i  scheme  and 

the  scheme  or  machmerj  constituted  by  the  Acts  and  Kuies,  machinery  of 
which  are  very  complicated,  nor  to  deal  with  the  different  ^^^^^  !^[^^° 
attributes  of  an  absolute,  qualified,  good  leasehold  or  posses- 
sory title ;  for  such  matters  the  reader  is  referred  to  the  text- 
books on  the  Acts  (d). 

It  is  considered  that  it  will  be  sufficient  to  deal  with  some 
of  the  difficulties  which  arise  on  completion  of  a  sale  or  of  a 
lease  when  the  land  is  under  the  compulsory  provisions  liable 
to  be  registered,  and  to  refer  to  the  main  provisions  relating 
to  sales  of  registered  land. 

Even  -^ith  this  limitation  the  matters  under  discussion 
cannot  here  be  dealt  with  exhaustively,  for  as  the  L.  T.  Acts, 
1875  and  1897,  are  primarily  of  the  nature  of  Y.  &  P.  Acts, 
nearly  all  the  sections  may  have  to  be  considered  by  a 
purchaser. 

(2.)  Bifficulties  arisinrj  on  first  registration  in  a  compulsory     Section  2. 

area. 
Under  s.  20  of  the  L.  T.  Act,  1897,  a  purchaser  of  land  in  The  com- 

pulsory  pro- 

a   compulsory  area  is  not  under  his  conveyance,  as  there  visions, 
defined,  to  acquire  the  legal  estate  unless  or  until  he  is  regis- 
tered as  proprietor. 

Neither  copyholds  nor  customary  freeholds  requiring 
admittance  nor  terms  of  years  subsisting  in  them  are  to  be 
registered  under  the  Acts  (e) . 

In  the  case  of  fi'eeholds  the  Acts  apply  to  the  fee  simple, 
legal  or  equitable  (/),  not  to  particular  estates  and  remainders. 

{d)  For  a   treatise  from  the  con-  the  official  view,  see  Brickdale  and 

veyancing  point  of  view,  see  Cherry  Sheldon  on  the  Acts  ;  for  precedents 

and  Marigold's  L.  T.  Acts,  and  see  underthe  Acts,  see  Prideaux,  19th  ed. 
introductory  chapter  therein  for   a  (e)  L.  T.  Act,  1875,  ss.  2,  26. 

general  explanation  of  the  Acts  ;  for  (/)  lb.  s.  5. 
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Chap.  XXIT.       Ti^e    compulsory  provisions  do    not  apply  to  incorporeal 

hereditaments    or   to    mines    and   minerals   apart   from   the 

surface,  or  to  an  undivided  share,  or  to  freeholds  intermixed 
and  indistinguishable  from  lands  of  other  tenure  {g). 

Under  L.  T.  Bules,  1903,  rr.  68  to  70,  the  compulsory 
provisions  are  extended  to  sales  and  grants  of  leases  and 
underleases,  but  there  must  be  at  least  forty  years  of  the  term 
to  run  or  two  or  more  lives  to  fall  in.  Unless  or  until  the 
lessee  or  assignee  is  registered  as  the  proprietor  the  lease  or 
underlease  or  the  assignment  operates  only  as  an  agreement, 
so  that  the  lessee  or  purchaser  does  not  acquire  the  legal  term 
until  he  is  registered. 

Difficulties  "Where  money  is  to  be  borrowed  to  efFect  the  completion  of 

arise  where  piiti  t^-«. 

money  is  bor-  the  purchase  of  the  land  or  lease,  dimcuities  occm^  unless  the 

rowed  to  com-  .  .  •■,-,•  ,  i.         i-   n     ^         -ia  •  i        j 

plete  the  sale    mortgagee   IS    wiiimg   to    rest   satisned   with    a  registered 
or  lease.  charge  (/?),  which  does  not  pass  any  estate  or  term  in  the  land, 

but  merely  gives  on  registration  certain  statutory  powers  of 

sale,  of  entry  and  of  foreclosure  [i). 

Practice  to  Except  in  simple  cases  or  where  the  loan  is  to  be  temporary, 

legal  mort-       or  the  security  is  exceptionally  good,  the  practice  has  been  to 
s^°^-  take  a  legal  mortgage  off  the  register  as  well  as  the  registered 

charge,  the  object  being  to  secure  to  the  mortgagee  the  same 
rights  as  if  the  mortgage  were  of  unregistered  land.  Thus 
though  a  registered  chargee  has  a  power  (s.  25)  to  enter,  still 
it  is  doubtful  whether,  as  the  reversion  is  not  vested  in  him, 
he  can,  under  Conv.  Act,  1881,  s.  10,  oust  a  lessee  under  the 
power  of  re-entry  in  the  lease,  or  oust  a  trespasser  without 
bringing  the  legal  estate  into  Court  (/.•).  Again,  in  the  case 
of  a  possessory  title  the  mortgagee  may  properly  wish  to  liave 
the  protection  of  the  legal  estate  against  undisclosed  incum- 
brances (/). 

(S)  L.  T.  Act,  1897,  p.  24.  L.  T.  Act,  1897,  s.  9  (2). 

(/.)  AUcH  V.  Woods,  (1893)  68  L.  T. 


(/()  This  is  executed  under  Ij.  T. 
Rules,  1903,  r.  96,  before  the  land  is 
reoristercd. 


143. 

(/)   Cdpital  and    Counties   Bank  v. 
Ilhodcs,   1903,    1   Ch.  631  ;   72  L.  J. 
(i)  L.  T.  Act,  187.5,  ss.  lb,  26,  27  ;       Ch.  336. 
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The  compulsory  provisions  prevent  the  purchaser  or  lessee    ^^gP;^^^^' 
from  acquiiing  the  legal  estate  or  term  before  he  has  regis-  ^^^^^  ^^^^^^ 
tered  himself  as  proprietor,  hence  he  cannot  pass  it  by  a  deed  cannot  pass 

n    r.     ,  .   ,      i  •  mi  1        before  regis- 

executed  before  the  date  of  first  registration.     Ihe  vendor  tration. 
will  not  part  with  his  conveyance  till  the  purchase-money  is 
paid;  a  valid  application,  which  in  the  case  of  possessory 
titles  fixes  the  date  of  first  registration,  cannot  be  made  till 
the  deed  is  produced  to  the  registrar  {m) . 

The  mortgage  has  to  be  stamped  before  registration  so  as 
to  free  the  registered  charge  from  duty  (ii),  but  as  it  cannot 
then  pass  the  legal  estate  or  term,  this  must  either  be  got  in 
by  a  separate  deed  after  registration,  as  is  the  present  practice 
in  regard  to  freeholds,  or  the  mortgage  must  be  executed  as 
an  escrow,  for  production  to  the  registrar,  and  only  delivered 
and  dated  after  the  registration  of  the  mortgagor's  title  (o). 

As  already  explained,  the  legal  estate  or  term  acquired  with  The  pro- 

,,        PI-  1   c     1     T  ^  taction  of  the 

SO  much  difficulty  is  even  now  capable  of  being  defeated  by  a  defeasible 
registered  transfer  for  value  by  the  registered  proprietor,  or  ^^°^^  *''*^^*^- 
by  the  registered  proprietor  of  a  subsequent  charge,  under  his 
power  of  sale.  Hence,  it  must  either  be  protected  by  a 
restriction,  or,  in  the  case  of  a  mortgage  term,  by  a  notice 
under  s.  50  of  the  L.  T.  Act,  lb75.  The  notice  in  the  case 
of  leaseholds  works  better  than  a  restriction,  because  the 
notice  makes  the  term  an  incumbrance  subject  to  which  the 
disposition  takes  effect,  whereas  the  restriction  prevents  the 
registration  of  the  disposition  without  the  consent  of  the 
mortgagee,  who,  if  he  consents,  must  make  a  bargain  to  get 
back  his  estate  after  the  disposition  is  registered. 

{in)  L.  T.  Rules,   1903,  rr.  18  and  been  suggested  that  the  legal  estate 

22.  or  term,   might   be    obtained,  under 

(»)  L.  T.  Rules,  1903,  r.  123.  the  doctrine  of  estoppel,  by  a  recital 

(o)  This  is  the  present  practice  in  of  the  seisin  or  lease  and  of  regis- 

regard  to  leaseholds  so  as  to  avoid  tration  of  the  mortgagor ;  but  as  the 

the  additional  fees  -which  would  be  mortgagor  has  an  equitable  interest 

payable  under  paragraph  D.  of  the  -which    he   can  pass,  and  the  deed 

L.  T.  Fee  Order,  1903,  if  the  mort-  -would  have  to  contain  a  recital  -which 

gage  term  were  created  by  a  further  -was   kno-wn    to    be   untrue   to  both 

assurance  and  then  protected  under  parties,  this  suggestion  hardly  seems 

8.     50  ;     and    see    infra.       It    has  feasible. 
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Chap.  XXII. 
Sect.  2. 

Notice  under 
s.  50  of  the 
L.  T.  Act, 
1875,  to  pro- 
tect a  mort- 
erasre  term. 


Evasion  of 
the  compul- 
sory pro- 
visions. 


Evasion  not 

always 

possible. 


Usual  con- 
dition of  sale 
in  case  of 
leaseholds  in 
a  compulsory 
area. 


However,  a  difficulty  arises  in  connection  with  the  notice 
under  s.  50.  To  avoid  having  to  pay  a  larger  fee  than  10s., 
the  application  for  the  notice  must  he  delivered  at  the  same 
time  as  the  registered  charge  (^:»),  and  this  charge  is  exe- 
cuted (q)  hefore  the  date  of  first  registration.  Thus,  the 
application  for  the  notice  has  to  he  sent  in  hefore  a  legal  term 
has  heen  acquired,  but  as  the  registrar  will  accept  a  notice 
accompanied  by  a  mortgage  deed  undated  and  executed  as  an 
escrow,  the  difficulty  is  thus  surmounted,  hut  the  mortgage 
deed  has  to  be  produced  again  to  the  registrar  when  it  has 
been  dated  and  finally  delivered,  so  that  the  date  may  be 
entered  in  the  notice.  The  solicitor  of  the  mortgagee  must 
be  given  the  conduct  of  the  registration  proceedings,  so  that 
they  may  not  fall  through. 

On  the  purchase  of  freeholds,  or  on  the  assignment  of  a 
term,  the  compulsory  provisions  can  be,  and  are,  evaded  by 
leaving  the  legal  estate  or  term  outstanding,  and  getting  it  in 
by  the  mortgage  instead  of  by  the  conveyance  or  assignment ; 
the  mortgagor  then  is  not  bound  to  register  till  he  takes  a 
reconveyance. 

However,  if  the  legal  estate  is  not  outstanding,  it  is  not 
always  possible  to  evade  the  compulsory  provisions  in  this 
way.  Thus,  if  the  vendor  is  a  tenant  for  life,  selling  under 
the  S.  L.  Acts,  or  is  a  trustee  selling  under  a  trust  for  sale,  or 
is  a  mortgagee  selling  under  his  power  of  sale,  the  legal  estate 
cannot  be  vested  in  a  trustee  to  await  completion.  On  the 
grant  or  assignment  of  a  legal  term,  if  the  lessee's  covenants 
are  onerous,  there  is  practically  no  way  of  evading,  for  the 
lessee  or  person  in  whom  the  legal  term  was  vested  would 
remain  liable  to  the  lessor  till  he  disposed  of  the  legal  term. 

Where  leaseholds  within  a  compulsory  area  are  sold,  it  is 
usual  to  provide  that  the  purchaser  shall  be  bound  to  register 
the  term,  otherwise  the  term  would  remain  vested  in  the 


(p)  L.  T.  Fee  Order,  190.3,  par.  D. 
{rj)  The  form  refers  to  the  assign- 
ment or  lease  instead  of  to  the  title 


number,  and  thus  shows  on  its  face 
that  it  is  executed  before  registration 
of  the  land. 
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vendor,  and  lie  would,  by  reason  of  his  privity  of  estate,  con-    ^^^P^^^^^" 

tinue  to  be  liable  to  the  lessor   for  the  covenants   in   the  

lease. 

To  protect  intended  dispositions  of  land  about  to  be  regis-  Priority 

■'■  1       1     1        1    J  l_^  notice  in  tne 

tered,  a  priority  notice  (r)  can  be  lodged  to  secure  the  proper  case  of  land 
priority  of  the  intended  transaction.  registered. 

(3.)  Principal provkions  in  the  Acts  and  Rules  affecting  vendors      Section  3. 
and p)urchascrs  of  registered  land. 
A  purchaser  of  registered  freeholds  acquires  the  land  under  Powers  of 
gg.  29—33  of  the  L.  T.  Act,  1875,  or  some  of  them,  while  a    ''^°^' '°°' 
purchaser  of  registered  leaseholds  acquires  the  land  under 
S3.  31  and  35  of  the  L.  T.  Act,  1875,  or  L.  T.  Eules,  1903, 
rr.   140,  141   and  142,  or  some  of  them,  according  to  the 
quality  of  the  title  registered.     Under  s.  29  a  transfer  does 
not  take  effect  till  registration  of  the  transferee,  so  that  if  he 
is  dealing  with  the  legal  estate  off  the  register  {e.g.,  by  way 
of  mortgage),  the  mortgage  should  not  be  finally  delivered 
or  dated  till  after  the  registration  of  the  mortgagor. 

Under  L.  T.  Act,  1875,  s.  18,  as  amended  by  L.  T.  Act,  Matters 

declared  not 

1897,  certain  matters  are  declared  not  to  be  deemed  mcum-  to  be  incum- 
brances for  the  purposes  of  the  Acts,  and  the  transfer  will  be    '^^^'^^^• 
subject  to  such  of  these  liabilities  as  are  subsisting  ;  accord- 
ingly the  purchaser  must  take   especial   care  to   ascertain 
whether  any  of  these  liabilities  are  subsisting. 

Besides  the  incumbrances  entered  on  the  register,  certain  Matters  im- 
other  matters  are  paramount  to  the  registered  title,  for  in-  re^TstratiOTi. 
stance,  the  interests  subsisting  or  capable  of  arising  at  the 
date  of  first  registration  with  a  possessory  title  which  are 
adverse  to  the  title  of  the  first  registered  proprietor,  and  any 
interests  excluded  under  a  qualified  title.  These  matters 
must  be  investigated  as  if  the  land  were  unregistered. 

Then  again,  the  purchaser  must  search  for  notices  of  leases  Notices, 
(s.  50),  of  rights  to  dower   (s.  52),  cautions  (s.  53),  inhibi-  hibitions  and 

(r)  L.  T.  Rules,  1903,  r.  95. 
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Chap.  XXII.  tions  (s.  57),  restrictions  (s.  58),  notice  of  deposit  of  certifi- 
cates or  intended  deposit  (L.  T.  Act,  1897,  s.  8,  last 
paragraph,  L.  T.  Rules,  1903,  rr.  243 — 251),  and  restrictive 
conditions  (s.  84). 


restrictions, 
&c. 


Searches. 


Official 
searches. 


Trusts  and 
equities. 


A  purchaser  of  land  registered  with  an  absolute  title  need 
not  make  any  searches  outside  the  register  ;  but  in  the  case 
of  a  possessory  or  qualified  title  must,  as  regards  the  interests 
unaffected  by  registration,  make  the  same  searches  as  if  the 
land  were  unregistered. 

Under  L.  T.  Rules,  1903,  rr.  289—293,  official  searches 
of  all  matters  on  the  register  can  be  made,  and  a  certificate 
issued.     Also  a  search  can  be  effected  by  telegram. 

A  purchaser  is  not  affected  with  trusts  or  beneficial  interests 
not  protected  on  the  register  (s),  and  which,  in  the  case  of  a 
possessory  title,  are  not  prior  to  first  registration. 


Death  duties.  Nor  is  a  purchaser  concerned  with  succession  or  estate  duty 
unless  it  is  noted  on  the  register,  or  in  the  case  of  possessory 
or  qualified  titles  the  liability  to  duty  is  paramount  to  the 
registered  title  (t). 

The  most  important  provision  affecting  a  purchaser  is  s.  16 
of  the  L.  T.  Act,  1897,  which  prescribes  the  evidence  of  title, 
which,  according  to  the  quality  of  title  registered,  he  is 
authorised  to  require. 


Title  re- 
([iiired  in  the 
case  of  regis- 
tered land. 


Vendor  bound 
to  make  a 
title  on  the 
register. 

The  register 
cannot  be 
ignored. 


Sub-sect.  2  provides  in  effect  that  the  vendor  shall,  not- 
withstanding any  stipulation  to  the  contrary,  be  bound  in  the 
case  of  registered  land  to  give  a  title  on  the  register  that  will 
enable  the  purchaser  to  be  registered  as  proprietor.  Thus, 
although  the  land  may  bo  left  on  the  register  and  the  legal 
estate  as  well  as  equities  dealt  with  under  s.  49  of  the  L.  T. 
Act,  1875,  as  if  the  land  were  unregistered  (u),  still  this  can 
only  go  on  till  a  purchase  occurs ;  the  purchaser  will  un- 
doubtedly insist  on  being  placed  on  the  register,  for  if  he 

(.s)  L.  T.  Act,  187o,  sp.  40,  83  (1) ;  L.  T.  Act,  1897,  s.  6  (6). 
{()  L.  T.  Act,  1897,  s.  13;  L.  T.  Rules,  1903,  rr.  208—211. 
(m)  Capital  and  Ctiinlics  Bank  v.  Rhodes,  1903,  1  Ch.  C31  ;  72  L.  J.  Ch.  336. 
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sells  he  will  be  under  the  obligation  of  giving  his  purchaser    ^^gP;^-^3^"- 
a  title  on  the  register. 


Sub-sect.  3  limits  the  liabiHty  of  a  vendor  of  registered  ^°J^^^^^^^^ 
land  in  regard  to  his  covenants  implied  under  the  Conv.  Act, 
1881,  s.  7.  The  sub-section  seems  to  go  too  far,  as  the  covenants 
ought  to  extend  to  many  of  the  matters  which  are  by  s.  18 
of  the  L.  T.  Act,  1875  (as  amended),  declared  not  to  be 
incumbrances. 

As  a  transfer,  which  is  executed  as  a  deed,  does  not  take  Additions  to 
effect  under  the  Act  until  the  proprietor  is  registered  (.r),  it  transfer, 
is  usual  to  add,  in  the  case  of  freeholds,  the  words  "  in  fee 
simple  "  to  the  prescribed  form  of  transfer.     However,  these 
words  will  only  be  of  service  if  the  proprietor  has  power  to 
convey  the  land  off  the  register. 

After  ascertaining  that  the  register  is  clear,  the  piu-chaser.  Priority 

1     •        1    J         notice  to  prO' 

to  protect  his  contract,  should  shortly  before  completion  lodge  tect  contract 
a  priority  notice  {>/),  otherwise,  when  he  comes  to  complete,  he  j.egiSerc°d 
may  find  that  a  disposition  has  been  registered  which  pre-  1=^^^- 
judices  his  rights  under  his  contract. 

(.r)  L.  T.  Act,  1875,  ss.  29,  34.  (y)  L.  T.  Rules,  1903,  r.  117. 
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ABANDONED  RAILWAY, 

land  bought  for,  is  not  superfluous,  765. 

"witlidra-wal  of  notice  to  treat  in  respect  of,  277,  n.  (;•) . 

ABANDONMENT.     &e  Release  ;  Waivee. 
of  contract, 

acts  of  possession  by  vendor  are,  bow  far,  1103. 

by  assignee  of  bankrupt,  295. 

by  infant,  32. 

by  purcliaser,  effect  of,  on  rights  of  vendor's  representatives,  304. 

by  trustee  in  bankruptcy,  295. 

by  vendor,  effect  of,  on  rights  of  his  representatives,  305. 

defence  to  specific  performance,  1099. 

mutual,  before  death  of  party,  effect  of,  304,  305. 
of  improper  investment  by  trustee,  how  far  good,  629,  630. 
of  lien,  is  question  of  intention,  733  et  seq. 
of  mine  or  quarry,  what  is,  454,  n.  {v). 
of  notice  to  treat,  presumed,  if  not  acted  on,  285,  286, 
of  possession  by  husband  and  wife,  time  runs  from  date  of,  454. 

tenant  relieves  purchaser  from  inqmry,  1194. 
of  railway,  rights  of  adjoining  owners  to  lands  on,  765,  766. 
of  right  of  light,  what  is  evidence  of  intention,  401,  402. 
of  way,  presumption  of,  413. 
to  pollute  stream,  by  non-user  of  privilege,  417. 

ABANDONMENT  OF  RAILWAYS  ACTS,  277,  n.  (r),  765,  n.  {I). 

ABATEMENT.     See  CoirPENSATioN. 

of  incumbrances  by  purchasing  partner  enures  for  benefit  of  firm,  963. 
of  prices — 

for  defects  in  estate,  675  et  scq.,  1071,  1078  et  seq. 

title  to  part,  1072  et  seq. 
for  deteriorations,  673. 
purchaser  compelled  to  accept,  when,  1092  et  seq. 

costs  of  unsuccessful  claim  by,  131,  132. 
right  to,  lost  by  knowledge  of  defect,  when,  1090  et  seq. 
vendor  compelled  to  allow,  when,  1075. 
of  rent,  agreement  for,  must  be  in  writing,  220. 
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ABSENCE, 

of  husband,  evidence  of  illegitimacy,  377. 

of  title-deeds,  how  far  notice,  696,  697,  894.     Sec  Notice;  Title-deeds. 

presumption  of  death  from,  381,  382.     See  Death. 

ABSTRACT, 

acceptance  of,  is  waiver  of  condition  as  to  time,  504. 

title  does  not  preclude  verification  of,  509. 

shown  by,  extends  only  to  defects  on  its  face,  345. 
commencement  of,  by  lease,  actual  possession  by  lessee  must  appear, 
333. 
deeds  prior  to,  should  not  be  set  out,  332. 

when  reqiiii'ed,  331,  334. 
effect  of  Conv.  Act  upon,  332. 
what  is  proper,  332,  334. 
whether  document  must  be,  334. 
complete,  duty  of  vendor  to  furnish,  156,  n.  (w). 
condition  against  delivery  of,  where  necessary,  137. 

for  delivery  of,  inserted  on  sale  by  Court,  1104. 

must  be  strictly  adhered  to,  137,  138. 
unnecessary,  137. 
consent  of  parties  joining,  how  to  be  shown  on,  318. 
contents,  should  contain  table  of,  when,  340. 
contract,  purchaser  of,  entitled  to  what,  315. 
copy  of,  solicitor's  charges  for,  316. 

what  is  proper,  341. 
cost  of,  vendor  bears,  316. 

counsel's  opinion  on,  necessary  for  purchaser  generally,  343. 

vendor,  when,  340. 
not  binding  on  purchaser,  345.  • 
right  of  purchaser  to,  after  rescission,  315. 
covenants    not    appearing    on,    conveyance     cannot    be    subject     to, 

533,  n.  [d). 
delivery  of  defective,  precludes  vendor  from  enforcing  condition  as  to 
time,  139,  174. 
means  delivery  of  perfect  abstract,  138,  139. 
not  part-performance,  1039. 

perfect,  effect  of  want  of,  on  purchaser's  liability,  138. 
time  for  requisitions  runs  from,  139,  174. 
docirmcnts  forming  part  of  title  should  appear  in  chief,  335. 
should  contain  what,  331  et  scq.,  334. 
what,  may  be  produced  only,  not  abstracted,  334. 
drainage  loans  should  be  set  out  in,  339. 
imperfections  in,  not  defects  in  title,  when,  317,  318. 
incumbrances  must  be  set  out  in,  339. 
inquiries  as  to  matters  not  mentioned  in,  1191. 
inspection  of,  opportunity  of,  when  to  be  given  prior  to  sale,  169. 
land-tax,  need  not  mention  existence  of,  when,  319. 

should  set  out  certificate  of  redemption  of,  when,  319. 
L.  T.  Acts,  under,  what,  required,  342. 

memorandum  of  deposit,  after  discharge,  not  set  out  in,  336. 
non- application  for,  may  be  waiver  of  condition  as  to  time,  504,  505. 
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ABSTRACT— continued. 

non-delivery  of,  effect  of,  on  purchaser's  liability  under  contract,  341. 
how  to  be  dealt  with  by  purchaser,  341,  342. 
may  be  "wilful  default,"  664,  665. 
objection  not  appearing  on,  waiver  of,  not  implied,  509. 
of  common  title,  owner  of  moiety,  how  far  entitled  to,  322. 
of  estate  with  registered  title,  342. 
on  sales  by  the  Court, — 

defective,  how  far  ground  for  discharging  purchaser,  1172. 
delivery  of,  may  be  obtained  on  summons,  1171. 
preparation  of ,  1163,  1164. 
outstanding  estate,  must  show  in  whom  vested,  319. 
partner,  entitled  to  what,  on  purchase  of  share  of  dead  partner,  322. 
pedigree,  matters  of,  how  to  be  stated,  335. 
perfect,  what  is,  138,  139,  174,  n.  (r),  317. 
plans  and  tracings  to  be  included  in,  339,  340. 
possession  without  requiring,  is  waiver  of  title,  513,  514. 
purchaser's  right  to,  315. 

limited  to  one,  138. 
where  other  lots  sold,  163. 
retention  of,  may  be  waiver  of  objections,  510. 
return  of,  on  abandonment  of  contract,  315. 

showing  certain  delay  in  completion  should  be  objected  to  promptly, 
504,  505. 
future  title  to  property,  whether  sufficient,  320. 
tenant  in  tail  in  possession,  whether  sufficient,  321. 
taxation,  when  passed  on,  341,  n.  (e). 

tenant  in  common,  when  entitled  to,  of  common  title,  322. 
tithes,  exemption  from,  must  be  shown,  when,  319. 
trover  for,  when  maintainable  by  purchaser,  315. 
verification  of,  by  production  of  originals,  155. 

copies,  when  allowed,  155. 
condition  relieving  vendor  from,  must  be  clear,  158,  159. 
expense  of,   and  of  furnishing  complete  abstract,  dis- 
tinction between,  156,  n.  («). 
how  borne,  345  et  seq,,  482. 
when  to  be  made,  345  et  seq.,  483. 
waiver  of  right  to,  is  not  waiver  of  objections,  509. 
what  required  in  various  sales, 
of  advowson,  329. 
of  allotments,  322. 
of  enfranchised  copyholds,  326. 
of  equitable  estate,  331. 
of  estate  with  attendant  terms,  326,  330. 
of  exchanged  land,  323  <■<  seq. 

of  lands  derived  under  Charitable  Trusts  Act,  325. 
held  from  Crown,  331. 
tithe  free,  331. 
of  leaseholds,  326,  327. 
of  lease  under  power,  327. 
of  pew,  328. 

of  renewable  leaseholds,  327. 
D.       VOL.  IT.  4  M 
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ABSTRA.CT— continued. 

what  required  in  various  sales — coufinwd. 
of  reversionary  interest,  329,  330. 
of  settled  land  under  S.  L.  Act,  327. 
of  shares  in  mine,  328. 
of  term  for  years,  330. 
of  tithes,  331. 
of  underlease,  159,  n.  [k],  187. 

ACCEPTANCE, 

acts  of  purchaser,  when  occupier,  whether  an,   SI 4  et  seq.     See  Pur- 

CHASEE  IN  Possession. 
examination  of  abstract,  how  far,  483. 
of  abstract,  after  time  for  delivery,  effect  of,  341,  342,  504. 
of  bill  by  purchaser,  not  a  good  payment  to  vendor's  agent,  202,  216. 
of  offer,  binding  if  not  conditional,  253.     See  Offer. 
by  post,  237,  238. 

telegram,  238,  n.  {u). 
of  right  of  pre-emption,  272  ct  seq. 
of  title  shown  by  abstract, 

conditional  on  removal  of  defect,  508,  509,  1110. 

delay  in  requisitions  amounts  to,  when,  504,  507. 

effect  of,  345,  508,  509. 

not  binding  in  case  of  fraudulent  concealment,  509. 

required  by  purchaser  on    payment  of  money  into   Coiu't,  when, 

1175. 
waiver  of  right  to  compensation,  when,  516,  676,  1079. 
verification,  when,  509. 
special,  249,  n.  (i), 

ACCESS, 

non-access,  how  proved,  377. 

declarations  of  husband  and  wife,  when  allowed,  377,  378. 
presumption  of  legitimacy  from,  376. 

rebutted  by  proof  of  non-access,  376,  377. 
to  estate,  want  of,  is  defect  in  title,  125. 

ACCESSION.     See  Contract  ;  Letters. 

to  terms  of  contract  by  both  parties  necessary,  250. 

ACCIDENTAL, 

loss  or  benefit  after  contract  belongs  to  purchaser,  290  ef  seq. 
omission  of  parcels,  rights  of  purchaser  as  to,  817. 

ACCOMMODATION  WORKS, 

agreement  for  sale  to  public  company,  should  refer  to,  230. 
contract  for,  how  far  enforceable,  1025,  1026. 

ACCOUNT, 

against  claimant  under  fraudulent  deed,  945,  946. 
invalid  deed,  946. 
purchaser  evicted  by  Crown,  1218. 

under  prior  title,  945. 
in  fiduciary  position,  914,  946. 
of  infant's  estate,  946. 
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ACCO'U'biT}— continued. 

against  tenant-in-common,  extent  of,  963. 
trustee  on  setting  aside  sale,  52. 
vendor  for  dilapidations,  673,  674,  675 . 
on  delay,  650. 
duty,  no  longer  payable,  1237. 
on  setting  aside  fraudulent  sale, 
as  against  purchaser,  517,  759. 
vendor,  811, 
order  for,  not  a  judgment  within  1  &  2  Vict.  c.  110.  .1206. 
settlement  of,  with  agent,  how  far  payment  to  vendor,  215,  216,  684. 

ACCOUNTANT, 

communications  to,  how  far  privileged,  903. 
to  Crown,  lands  of,  how  far  liable,  1218. 
who  is,  1218,  n.  {h). 

ACCRETION, 

to  riparian  property,  follows  title  to  adjoining  land,  374. 

ACCRUER, 

clause  of,  whether  limitation  by  way  of  succession,  1119. 
of  title.     See  Statute  of  Limitation's. 

ACCRUING, 

benefit  after  contract,  piu'chaser  entitled  to,  290,  291. 

ACKNOWLEDGMENT, 

of  right  to  money  charged  on  land, 

admission  in  will  of  judgment  debt,  465,  466. 
writing  by  debtor  of  debt,  466. 

affidavit  or  answer  in  chancery  suit,  465. 

agreement  to  refer  disputed  debt,  466. 

by  one  devisee,  464,  n.  {p). 

mortgagee,  464,  n,  {p). 

chief  clerk's  certificate,  465. 

entries  in  debtor's  account,  467. 

letter  professing  inability  and  asking  indulgence,  406. 

proposing  composition,  466. 

must  be  in  writing,  459. 

prevents  time  running,  459. 
of  title  of  dowress  does  not  revive  right  to  arrears,  466. 

by  tenant,  unnecessary  on  purchase  of  reversion,  824,  825. 
of  title  under  Statute  of  Limitations, 

equity  of  redemption  barred  by  twelve  years  from,  456. 

equivalent  to  possession  or  receipt  of  rent,  451. 

inscription  on  wall  may  be,  451. 

letters  may  constitute,  451. 

signature  of  agent,  insufficient,  451. 

party  in  possession,  necessary,  451. 

speaks  from  date,  not  execution,  of  deed,  450. 

sufficiency  of,  is  question  for  Court  and  not  for  jury,  450. 

time  runs  from  last,  450. 

what  sufficient,  450,  n.  (t). 
stamp  on,  for  production  of  deeds,  577,  n.  (ff). 

4m2 
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ACKNOWLEDaMENT  BY  MARRIED  WOMAN. 

by  lunatic,  not  dispensed  with,  10. 
by  whom  taken, 

commission  may  issue  in  blank,  595. 
special  commissioners  appointed  by  Q.  B.  D.,  595. 
strangers  may  be  substituted,  595. 
costs  of,  vendor  bears,  714. 
evidence  of,  351. 

may  be  taken  at  any  time  after  execution,  595,  n.  {g). 
memorandum  by  person  taking,  595. 
necessary  in  what  cases, 

assignment  by  husband  of  her  equitable  chattels  real,  12,  597. 

equity  of  redemption,  597. 
concurrence  in  sale  of  land  to  be  converted  for  her,  593. 
conveyance  by  husband  of  her  freeholds,  12,  597. 
of  her  contingent  interests,  600. 

equitable  interests,  13,  596,  597. 
freeholds,  593. 
reversion  in  personalty,  600. 
reversionary  interests,  12,  596. 
trust  estates,  16. 
disclaimer  of  her  interest  or  estate,  600. 
lease  by  husband  and  wife,  593. 
to  pass  the  fee  under  M.  W.  P.  Act,  1870.  .594,  595. 
not  necessary  in  what  cases, 

conveyance  by  her  as  bare  trustee,  16,  17,  596. 
as  trustee  under  Court,  543. 
where  husband's  concurrence  dispensed  with,  597. 
of  deeds  executed  since  1882  requires  no  certificate,  596. 
of  disentailing  deed,  need  not  precede  enrolment,  595,  n.  {ff). 
search  for,  1226. 

ACKNOWLEDGMENT  FOR  PRODUCTION.     See  Covenant  for  Peo- 

DUCTION. 

binds  person  giving,  during  retainer  of  deeds,  157,  578,  783,  784. 

by  separate  deed,  when,  577. 

costs  of,  borne  by  purchaser,  714. 

enfranchisement,  lord  of  manor  need  not  give  on,  492,  n.  {ij),  578,  n.  (p). 

must  extend  to  Court  rolls,  578. 

what  documents,  578,  579. 
person  retaining  deeds  gives,  157. 
stamps  on,  577,  n.  [r/)- 
substituted  for  covenant  for  production,  157,  560,  578,  696. 

ACQUIESCENCE, 

confirmation  distinguished  from,  57. 
forbearance  to  sue,  whether,  781. 

in  acta  based  on  parol  contract,  how  far  part  performance,  1038,  1042. 
in  breach  of  covenant,  effect  of,  781,  782. 
in  claim  for  interest,  what  amounts  to,  667. 

in  expenditure  by  person  in  possession,  how  far  part  performance,  1042. 
of  purchaser  binds  remainderman,  how  far,  856.  1043. 
bv  adverse  claimant,  855,  856. 
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ACOXjlESCE^CE-coiitbiHai. 
in  notice  to  treat,  301,  303. 
in  voidable  award,  6i5. 
lapse  of  time  is  e\-idence  of,  54. 
right  to  compensation,  -when  barred  by,  1079. 

injunction  for  breach  of  covenant,  how  affected  by,  778,  780. 
set  aside  fraudulent  sale,  lost  by,  745,  760. 
Statute  of  Limitations  does  not  preclude  rule  as  to,  445. 
what  is,  54  et  seq. 

sufficient  to  bar  relief  for  breach  of  covenant,  781. 
postpone  legal  rights,  855,  n.  (J). 
who  may  be  bound  by, 
cestui  que  trust,  57. 
charity,  24,  446. 
married  woman  after  covertm-e,  35. 

as  to  separate  estate,  57. 
restrained  from  anticipation,  qucere,  58. 
person  in  distress,  745. 

ACEE, 

local  variations  in,  now  abolished,  668. 
presumption  of  measurement  by,  668. 
quantity  of,  now  fixed  by  statute,  668. 

ACREAGE, 

excess  of,  compensation  for,  669,  670. 

ACT  OF  PARLIAMENT, 

Crown  not  affected  by,  unless  named,  478. 

private,  affecting  property  should  be  stated  in  particulars,  127. 
copy  of,  should  accompany  abstract,  339. 
how  proved,  345,  346. 
not  notice,  891. 
public,  local,  need  not  be  stated  in  particulars,  128. 
notice  to  all  the  world,  880,  881. 

even  though  local,  881,  n.  (jj). 
search  to  be  made  for  charges  under,  1197  et  seq. 
recitals  in,  how  far  evidence,  161,  393. 
relieves  covenantor  from  liability  for  breach,  1016,  1017. 

ACTION, 

administration,  costs  of,  where  payable  by  company  under  L.  C.  C.  Act, 

720. 
caused  by  death  of  vendor,  costs  of,  714,  715. 
for  breach  of  condition  for  compensation,  154. 

covenant,  on  death  of  covenantee,  belongs  to  whom,  800. 
for  commission  by  auctioneer,  205,  206. 
for  deposit.     See  Deposit. 

for  ejectment,  against  purchaser  rejecting  title,  516. 
for  misrepresentation.     See  Miseepeesentation. 
for  mortgage  debt  not  restrained  by  reason  of  agreement  to  sell,  312. 
for  nuisance  against  purchaser,  956. 
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ACTlOliJ— continued. 

for  rents,  &c.,  by  pm-chaser  of  reversion,  822. 

leaseholder  liable  to,  after  assignment,  957. 
for  use  and  occupation, 

against  purchaser  in  possession,  517,  919,  1000.     Sec  Purchaser  in 

Possession. 
by  purchaser  against  tenant,  1001. 
not  against  vendor  in  possession,  826. 
of  review  by  purchaser  after  contract  enforced,  1113. 
right  of,  accrual  of,  in  titles  depending  on  Stat,  of  Lini.,  471. 

release  of,  must  be  under  seal,  1016. 
upon  covenants.     See  Covenants. 
ACTS, 

meaning  of,  in  covenants  for  title,  792. 

of  ownership,  by  purchaser,  effect  of,  514  ct  scq. 

vendor,  effect  of,  519  ct  seq.,  1102. 
of  purchaser,  what  will  rebiit  presumption  of  advancement,  971,  972. 
subsequent,  cannot  explain  agreement,  1013. 

ACTUARY, 

opinion  of,  how  far  evidence  of  value  of  reversionary  interest,  754. 

ADDITION, 

verbal,  to  ^^Titten  agreement, 

admissible  as  defence  in  Equity,  1047  et  scq. 
inadmissible  at  Law,  119. 

in  Equity,  1046. 

ADEQUACY.     And  see  Inadequacy. 

of  consideration  for  reversionary  interest,  how  determined,  754. 

ADJOINING  OWNER.     And  see  Superfluous  Lands. 
who  is,  vmder  L.  C.  C.  Act,  706,  767. 

ADMINISTRATION , 
action, 

claimant  in  respect  of  breach  of  covenant  may  bring,  805. 
costs  of,  on  purchase  of  legacy,  849,  n.  (o). 

when  payable  by  company  under  L.  C.  C.  Act,  720. 
damages  for  breach  of  covenants  for  title,  when  claimable  in,  804. 
devisee  or  heir  of  covenantor,  how  far  bound  by,  805. 
is  lis  pendens,  how  far,  881,  n.  (i). 
mortgagee  bringing,  entitled  to  what  costs,  1178. 
of  mortgagee's  estate,  what  arrears  of  interest  recoverable  in,  468. 
sale  in, 

affidavit  as  to  real  estate,  1163. 
incumbrances  how  dealt  with  on,  1154. 
not  ordered,  when,  1153. 
of  infant's  estate  not  ordered,  1153. 
ordered  only  for  purposes  of  action,  1153. 
on  summons,  1153. 
under  old  practice,  when,  1152. 
tmsteo  cannot  sell  iu,  without  leave  of  Court,  60. 
costs  of  taking  out,  are  costs  of  title  under  L.  C.  C.  Act,  719. 
letters  of,  received  as  evidence  of  intestacy,  375. 
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ADMINISTRATION  OF  ESTATES  ACT,   1833, 
sale  for  payment  of  debts  under,  1154. 

ADMINISTRATOR, 

appointment  of  distant  relative  as,  failure  of  issue  presumed  from,  384. 
must  be  within  twelve  years  of  death,  where  no  executor, 
441. 
assignment  of  leaseholds  by,  before  grant,  bad,  601. 

one  of  several,  good,  601. 
relieves  from  liability,  582. 
de  bonis  uon,  title  of,  how  far  forced  on  purchaser,  160. 
durante  minoritdtc,  may  exercise  powers  given  to  "executors  or  admi- 
nistrators," 623,  624. 
has  conduct  of  sale,  when,  1161. 
has  not  power  of  sale  for  debts,  under  Lord  St.  Leonards'  Act,  s.  16, . 

637,  n.  (i). 
husband,  of  wife,  effect  of  conveyance  by,  after  post-nuptial  settlement, 

919. 
of  convict's  property,  22,  36.     Sec  Convict. 
purchase  by,  voidable,  41. 
time  runs  against,  from  death  of  intestate,  440. 

ADMISSION, 

of  agreement  in  pleadings  cures  want  of  stamp,  when,  264. 
of  title  in  pleadings  entitles  plaintifE  to  judgment,  1045. 

precludes  purchaser's  right  to  reference,  609,  1109. 
ADMITTANCE, 

costs  of,  who  pays,  716,  717. 

custom  to  take,  to  all  tenements  good,  529. 

customary  heir  may  sue  before,  800. 

each,  requires  separate  stamp,  529. 

expense  of,  saved  by  surrender  to  uses,  535. 

fee  for,  steward  cannot  claim,  on  entry  of  sale  under  L.  C.  C.  Act,  712. 

grant  of,  may  be  out  of  Court  and  out  of  manor,  711,  n.  (c). 

mandamus  to  compel,  purchaser  entitled  to,  711,  n.  {I). 

necessary  to  give  legal  estate,  713. 

of  allottee  to  one  allotment  for  several  tenements,  717. 

of  necessary  parties,  vendor  pays  costs  of,  714,  716. 

of  one  trustee  only  on  purchase,  544. 

of  purchaser  from  non-admitted  vendor  does  not  give  legal  estate,  713. 

of  tenants  in  common  require  separate  stamps,  529. 

of  testator  unnecessary  to  give  power  to  make  good  devise,  713,  n.  (;). 

qiioiisque  does  not  preclude  necessity  of  fresh,  on  purchase,  717. 

right  to,  fine  only  accrues  on  actual,  717. 

when  barred,  477. 
to  one  of  several,  where  fine  payable  once  only,  528,  529, 
unnecessary  on  vesting  order,  607. 

ADOPTION, 

by  heir  of  ancestor's  parol  contract,  301. 
by  infant  of  contract  to  buy  land,  32,  33, 

ADULTERY, 

of  mother,  does  not  bastardise  child,  376. 
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ADVANCEMENT, 

gift  to  son  by  way  of,  not  voluntary  settlement,  943. 
of  stranger  on  purchase  in  his  name  may  be  proved,  977. 
presumption  of, 

from  advance  of  moneys  to  buy  settled  estate,  975. 
from  conveyance  of  land  to  qualify  for  vote,  975. 
how  rebutted,  971  ci  seq. 

by  contemporaneous  acts  or  declarations,  971,  972. 

what  sufficient,  972,  973. 
by  prior  advancement  of  child,  how  far,  973,  974. 
by  subsequent  acts  or  declarations  of  both  parties,  971,  972. 

what  sufficient,  974,  975. 
by  subsequent  acts  of  nominee  of  purchaser,  972. 
what  sufficient,  974,  975. 
how  not  rebutted,  971,  972. 

by  dealings  with  other  estates,  973. 
by  subsequent  acts  or  declarations  of  purchaser,  971. 
possession  of  purchaser,  974,  975. 
purchase  in  name  of  what  persons  amounts  to,  969,  971. 

ADVANCES.     See  Fuethee  Advances. 

ADVANTAGES, 

incident  to  estate  pass  on  sale,  125. 

obtained  by  partner  enure  to  partnership,  963. 

purchaser  need  not  point  out,  114  ct  seq. 

ADVENTURE, 

property  purchased  as  an,  is  held  in  common,  960. 

ADVERSE  CLAIM.     See  Claim. 

ADVERTISEMENT, 

of  insolvency  is  notice  to  trustees  seeing  it,  864. 

of  re -sale,  how  far  evidence  of  acceptance  of  title,  511. 

of  sale  by  fiduciary  vendors,  proper,  75. 

under  Partition  Acts,  1142,  1143. 

under  S.  E.  Act,  1124. 

ADVICE, 

want  of,  by  incompetent  vendor,  46,  47. 

deed  of  covenant  may  be  set  aside  for,  807. 
on  family  arrangement,  753. 
on  sale  by  client  to  solicitor,  45. 

of  reversion  at  undervalue,  747. 
specific  performance  not  precluded  by,  1050. 

ADVOWSON, 

a""rcement  by  vendor  to  pay  interest  till  vacancy,  effect  of,  271. 

grant  from  Crown  of,  when  presumed,  300. 

judgment  affects,  how  far,  1200,  1203,  1207. 

liability  of,  to  estate  duty,  271. 

"living,"  whether  passes  by  conveyance  of,  329. 

"  manor,"  passes  under  conveyance  of,  135. 
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ADYOWSOlii—contiHHjd. 

next  presentation,   purchase  of  estate  for  life  in,  not    purchase  of, 

270,  n.  (o).     A)id  see  Peesentation. 
presentation, 

hy  purchaser  restrained  pending  action  to  set  aside  fraudulent  sale, 
761,  762. 
till  payment,  1108,  1109. 
till  title  accepted,  292. 
remainderman,  how  affected  by,  under  Stat,  of  Lim.,  459. 
rightful,  effect  of,  on  time  under  Stat,  of  Lim.,  458. 
right  of  presentation, 

how  barred,  458,  459. 

of  patron,  in  remainder  on  estate  tail,  when  barred,  459. 
on  vacancy  occurring  pending  dispute  as  to  title,  292. 
imder  Benefices  Act,  270,  271. 
sale  of,  law  of  simony  as  to,  270. 

under  Benefices  Act,  270,  329,  n.  (s). 
title  to,  what  to  be  shown,  329. 

AFFIDAVIT, 

adverse  possession,  proof  of,  by,  471,  n.  [d). 

as  to  pedigree,  inadmissible,  391,  n.  {q). 

of  acknowledgment,  when  necessary,  595,  596. 

of  intestacy  in  Yorkshire,  heir  may  register,  703. 

of  no  settlement  on  petition  for  payment  out,  690. 

of  performance  of  covenants  by  vendor,  189. 

of  purchaser,  how  far  admissible  to  rebut  presumption  of  advancement, 

971,  972. 
of  real  estate  prior  to  sale  in  administration  action,  1163. 
of  title  on  petitions  for  payment  under  L.  C.  C.  Act,  690. 
of  vesting  without  conveyance  in  Yorkshire,  effect  of,  703,  704. 
on  application  to  dispense  with  husband's  concurrence,  599,  n.  {p). 
signature  to,  prior  to  swearing,  presumed,  232. 
sufficient  acknowledgment  of  debt  within  Stat,  of  Lim.,  465. 
memorandum  within  Stat,  of  Frauds,  232. 

AGE, 

for  child-bearing,  presumption  as  to,  385. 

of  tenant  for  life,  on  sale  of  reversion,  mis-stated,  153. 

AGENCY, 

may  be  established  by  parol  evidence,  when,  211,  1009. 

principal,  211. 
principal  estopped  from  denying,  when,  211. 

AGENT, 

acknowledgment  of  title  by,  effect  of,  under  Stat,  of  Lun.,  4ol,  4o8, 

465. 
acquires  no  title  against  principal  by  non-payment  of  rents,  439. 
appointment  of,  by  parol,  198,  210,  968,  n.  {d). 

approval  of  draft  agreement  by,  is  not  signature  of  principal,  258,  259. 
auctioneer  is  not  vendor's,  in  respect  of  deposit,  203,  989. 
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authority  of, 

as  to  price,  does  not  authorize  open  contract,  212. 
general  binds  principal,  211. 
revocation  of,  211,  987. 
scope  of,  212. 

"to  manage  and  superintend,"  what  includes,  212,  213. 
variation  of,  does  not  bind  purchaser  without  notice,  212. 
benefit  of  contract,  cannot  adopt,  211. 
commission  of.     See  Commission. 
consular,  acts  of,  how  proved,  357. 
contract  by, 

agent  can  sue  upon,  when,  985. 

where  agency  is  denied,  985. 

it  is  for  undisclosed  principal,  985. 
implied  warranty  of  authority  to  make,  987. 
improvidence  of,  how  far  defence  to  specific  performance,  1056. 
in  his  own  name,  agent  or  principal  may  be  sued  on,  985. 
liability  of,  for  breach  of  warranty  of  authority,  986,  987. 
liable  if  contract  is  under  seal,  986. 

if  signature  is  not  as  agent,  986. 
not  if  contract  is  not  under  seal,  986. 
personally  on,  when,  213. 
professing  to  be  principal,  986. 
principal  may  sue  on,  when,  985. 

only  subject  to  equities  since  contract,  985,  n.  {k). 
signature  of,  binds  prhicipal,  256. 

should  express  agency,  986. 
covenant  by  deed,  personal  liability  on,  986. 
deposit  should  not  be  paid  to,  without  authority,  215. 
duty  of  person  contracting  with,  988. 
election  by  plaintiff  between,  and  principal,  986. 
estoppel  of  principal  from  denial  that  apparent  is  real  agent,  211. 
express  trustee  of  money  for  principal,  443. 
failure  of,  before  payment  of  bill,  falls  on  purchaser,  684,  685. 
for  management  of  estate,  purchase  by,  when  set  aside,  44. 
for  purchase, 

binds  principal  as  to  price,  unless  restricted,  213. 
cannot  exceed  fixed  price,  213. 

sell  his  own  estate  to  principal,  28. 
remedy   of  principal    against,  where    agent    sells  his  own  estate, 

51,  n.  (o). 
written  authority  of,  as  to  price,  may  be  extended,  213. 
for  sale, 

authority  of,  authorizes  sale  by  private  contract,    where   auction 
directed,  72. 
signature  of  absolute  contract,  212. 
must  be  adhered  to  strictly,  72,  73. 
authority  to,  to  pay  purchase-money  to  third  party,  not  revocable, 

213,  214. 
before  Lord  Cranworth's  Act,  73. 
cannot  receive  purchase-money,  213. 
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clerk  of,  cannot  bind  principal,  211. 

not  liable  for  purchase-mouey,  after  rescission,  214. 

purchase  by,  from  purchaser,  after  completion,  39. 

while  contract  executory,  is  bad,  39. 
sale  by,  should  be  promptly  made,  59. 
to  himself  voidable,  37,  39. 

fact  of  his  making  no  advantage  immaterial,  37, 
39,  n.  U). 
trustee  employing,  is  responsible  for  his  acts,  83. 
fraud  of,  principal  how  far  bound  by,  810. 
knowledge  of,  binds  principal,  how  far,  810. 

misrepresentation  of,  as  to  variation  of  contract,  is  defence  to  specific 
performance,  1051. 
binds  principal,  when,  101,  104,  989. 
grovmd  for  rescission,  how  far,  809,  810. 
must  be  proved   against   principal   in  action  of 
deceit,  101. 
money  paid  under  protest  to,  recoverable  from  agent,  988. 
properly  paid  to,  action  against  principal  for,  988. 
nominal,  appointment  of,  need  not  be  in  writing,  968,  n.  {d). 
contract  by,  how  far  enforceable,  1069. 
may  sue  upon  contract,  when,  985. 
purchaser  is,  for  real  purchaser,  968,  n.  {d). 
notice  to,  is  notice  to  principal,  875,  896,  897. 

when  held  to  be  constructive,  902. 
of  mortgagee,  purchase  of  mortgaged  property  by,  41. 
of  vendor  cannot  act  as  purchaser's,  and  without  authority,  210. 

sign  as  purchaser's,  within  Stat,  of  Frauds,  210. 
payment  to,  cannot  be  set-off  in  account,  634,  685. 
must  be  in  cash  or  by  cheque,  685. 
unauthorized,  does  not  destroy  vendor's  lien,  737. 
possession  of,  is  possession  of  principal  under  Stat,  of  Lim.,  439. 
private  instructions  to,  211,  212. 

professional  communications  with  solicitor's,  privileged,  903. 
purchase  by,  from  principal,  how  far  valid,  50. 

in  his  own  name,  remedy  of  principal  upon,  977. 
secret,  set  aside,  51. 
wife  as  agent  for  husband,  34. 
pui-chaser  cannot  act  as  vendor's,  within  Stat,  of  Frauds,  210. 
ratification  of  acts  of,  458. 

reference  as  to  what  part  agent  bought  for  himself,  968,  n.  ((/). 
relation  to  trustee  in  bankruptcy  of  client,  45,  n.  (A). 
title  may  be  acquired  by  principal  against,  439. 
trustee  for  principal,  211. 

trustees  can  authorize  receipt  of  purchase-money  by,  627,  682  ct  seq. 
trustees  employing  agent  responsible  for  his  acts,  83. 
vendor  cannot  act  as  purchaser's,  within  Stat,  of  Frauds,  210. 

AGISTMENT, 

parol  agreement  for,  valid,  228. 
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AGREEMENT.    And  see  Conteact  ;  Paeol  ;  Statute  of  Fbauds. 

ante-nuptial,  good  consideration  for  post-nuptial  settlement,  914,  915. 

not  to  bar  dower,  eiicct  of,  314. 
between  solicitor  and  client,  under  Attorneys  Act,  1870.  .725. 

Solicitors'  Eem.  Act,  1881 .  .726. 
by  letter.     See  Lettee. 
by  stranger  to  procure  sale  and  conveyance  to  purchaser  within  Stat,  of 

Frauds,  219. 
by  tenant  to  give  up  possession  within  Stat,  of  Frauds,  219. 
cancels  previous  negotiations,  how  far,  117. 
clause  contrary  to,  effect  of  insertion  of,  in  deed,  742. 
collateral  may  be  inseparable  from  rest  of  contract,  229. 
to  dealing  with  land,  instances  of,  224. 

not  within  sect.  4  of  Stat,  of  Frauds, 
224,  1012. 
consideration  of,  must  be  stated,  242. 
draft,  signed,  when  referred  to,  3G1,  n.  (.<). 
for  allowance  for  repairs  by  incoming  incumbent  void  under  31  Eliz. 

c.  6.. 270. 
for  concurrence  perfects  title,  how  far,  318. 
for  illegal  purpose,  void,  264. 
for  lease.     See  Lease. 

for  license,  not  in  writing,  may  excuse  trespass,  223. 
for  payment  to  tenant  for  surrender,  within  Stat,  of  Frauds,  219. 
for  purchase  of  lease  and  possession  taken,  effect  of,  312,  313. 

underlease  by  lessor,  effect  of,  313. 
for  redemption  with    mortgagor    binds    purchaser    from    mortgagee, 

954. 
for  sale  and  division  by  claimants  of  property  is  conversion,  301. 
"  at  fair  valuation,"  enforceable,  242.     See  Valuation. 
must  be  in  writing,  218. 

signed  by  person  to  be  charged,  218. 
of  "  estate  and  interest  of"  vendor,  240. 
of  reversion  should  provide  for  succession  duty,  1234. 
on  vendor  becoming  entitled  under  will  of  living  owner,  267. 
to  company  should  provide  for  what,  230. 
what  comprised  in,  124. 

what  should  be  contained  in,  229,  230,  240,  241. 
for  settlement  of  wife's  freeholds,  signed  by  husband  alone,  not  binding, 

906,  n.  (l). 
for  share  of  property  to  be  recovered,  when  void,  268. 
for  transfer  of  tenancy,  within  Stat,  of  Frauds,  219. 
formal,  condition  for,  on  acceptance  of  offer,  effect  of,  250,  251. 
formal  preparation  of,  229  et  seq. 
illegal,  entered  into  in  country  where  it  is  valid,  265. 

what  is,  by  statute,  265  ct  seq. 
informal,  what  may  constitute,  231  et  seq. 
lost,  copy  of,  from  recollection,  264. 
not  to  bid  at  auction,  valid,  117. 

call  for  legal  estate,  effect  of,  on  title,  331. 
on  sale  by  auction,  230, 

by  private  contract,  230. 
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parol,  for  indemnity  of  vendor  of  leaseholds,  enforceable  after  convey- 
ance, 822. 
pre-emption  clauses  in,  230. 

signature  necessary  to,  under  Stat,  of  Frauds.     See  Signatuee. 
stamps  on, 

evasion  of,  renders  unenforceable,  263. 

want  of,  immaterial  where  defence  admits,  263. 

what  exempt  from,  263. 

what  required,  262,  263. 
terms  of,  must  all  be  fixed  by  the,  241. 
title  dependent  on,  for  concurrence  of  married  woman,  defective,  318. 

to  bar  estate  tail,  defective,  318. 
to  grant  profit  a  prendre,  must  be  in  writing,  224. 
unstamped,  effect  of  loss  of,  263,  264. 
voidable,  purchaser  bound  by,  how  far,  907,  908. 

AGRICULTUKAL  HOLDINGS  ACTS,  1197,  1198. 

AIR, 

right  to  access  of,  cannot  be  acquired  by  prescription,  407. 
must  be  expressly  granted,  407. 
none  to  chimney  or  windmill,  407. 

ALIEN, 

British  subject  may  become,  how,  31. 

denization  of,  31. 

enemy,  wife  of,  regarded  a.s  feme  sole,  35. 

incapacity  of,  to  hold  land,  how  affected  by  Naturalization  Act,  31. 

old  law  as  to,  31. 
leases  to,  assignment  of  to,  valid,  31. 

formerly  void,  3 1 . 
lien  on  land  not  presumed  in  favour  of,  737. 

ALIENATION, 

consent  of  lessor  to,  dispensed  with,  on  sale  to  R.  Co.,  279. 
covenant  binds  after,  784. 

restraining  not  "  usual "  in  lease,  188. 
meaning  of,  within  Succession  Duty  Act,  1234,  1235. 
of  life  estate,  effect  of,  upon  powers,  86. 
restraint  on, 

acquiescence  of  married  woman,  effect  of,  57. 

attachable  to  married  woman's  estate,  in  spite  of  M.  W.  P.  Act,  20. 

by  statvite,  prevents  sale  by  tenant  in  tail,  when,  11. 

by  tenant  for  life,  effect  of,  on  powers,  1 1 . 

charter  of  common  law  corporation  may  create,  25. 

conditions  imposing,  how  far  valid,  27. 

declaration  creating,  generally  void,  27. 

exercise  of  powers  under  S.  E.  Act,  not  prevented  by,  14,  1130. 
S.  L.  Act,  not  prevented  by,  14,  1130. 

fraud,  effect  of,  on,  14,  58. 

irremovable  under  old  law,  1 4 . 
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restraint  on — continued. 

removable  by  Court,  in  what  cases,  14,  28. 

under  Partition  Act,  1149. 
trustee  not  necessary  to,  13. 
valid,  how  far,  27. 
right  of,  generally  inseparable  from  beneficial  ownership,  27. 

ALIENEES.     See  Assigns  ;  Puechasee. 

ALIUNDE, 

misdescription  discovered,  how  far  ground  for  rescission,  345,  n.  {t). 
objection  to  title  generally,  purchaser  may  take,  162,  187,  513. 
to  enfranchise,  purchaser  may  take,  320. 

ALLOTMENT, 

conveyance  of,  before  award,  181. 
identity  of  parcels  in,  presumption  of,  871. 
passes  under  conveyance  of  manor,  135. 

with  property  contracted  to  be  sold,  181. 
reservation  in,  to  be  noticed  in  conditions,  181. 
roads  through,  presumption  as  to  ownership  of  soil  in,  374. 
tenure  of,  322. 
title  of  lands,  in  respect  of  wliich  made,  right  of  pur-chaser  to,  181. 

to  be  shown  on  sale  of,  322. 
unascertained,  sale  of,  at  inadequate  price,  enforced,  1096. 

under  Inclosure  Act,  126. 
under  inclosure,  entitled  to  support  from  minerals,  424. 

in  respect  of  several  tenements,  admittance  to,  717. 

ALLOTMENTS  ACT,  1887.. 24,  n.  («)• 

ALLOTMENTS  EXTENSION  ACT,  1882, 
powers  of  Commissioners  under,  24,  n.  («). 

ALLOWANCE.     See  Accounts  ;  Expenditure, 

to  person  claiming  under  fraudulent  deed,  none,  945. 

invalid  deed,  what,  945,  946. 
to  purchaser  in  possession,  for  improvements,  what,  517. 
of  infant's  estate,  none,  946. 
on  ejectment  by  Crown,  none,  1218. 
on  eviction  under  prior  title,  944. 
to  tenants,  condition  as  to,  144. 
to  vendor,  for  improvements  after  contract,  none,  671,  672. 

ALTERATION, 

of  advertised  mode  of  sale,  75. 

of  building  does  not  destroy  right  to  light,  401,  402. 

of  draft  conveyance,  after  approval,  589,  590. 

whether  equivalent  to  agreement,  259. 
of  property  by  infant  purchaser,  effect  of,  33. 

purchaser  ground  for  payment  into  Court,  1104,  1105. 

in  possession,  effect  of,  516,  517. 
vendor  may  avoid  contract,  290,  519. 
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of  time  fixed  for  sale  by  author  of  trust  inadmissible,  67. 
of  will,  presumption  as  to,  494. 
of  written  contract,  effect  of ,  261,  1008,  1014,  1015. 
purchaser  in  possession  liable  for,  on  rescission,  518. 

AMBIGUITY, 

defence  in  equity,  how  far,  1048,  1049. 

evidence  to  explain,  how  far  admissible,  119,  247,  248,  1008  et  seq. 

ground  for  allowing  defendant  variation,  how  far,  1048,  1049. 

liability  for  interest,  effect  of,  on,  652. 

patent  and  latent,  distinguished,  1010. 

distinguished  from  imperfect  reference,  247,  248. 

effect  of,  247,  248. 

ANCESTOE, 

purchase  in  name  of,  no  advancement,  970. 
vendor  covenants  against  acts  of,  when,  797. 

ANCIENT  DEMESNE, 

lands  in,  affected  by  judgments,  how  far,  1199. 

ANCIENT  LIGHTS.     See  Lights. 

ANNUITY, 

arrears  of,  none   recoverable  after  twelve   years   without   action,   470, 
n.  (^). 
not  barred  while  interest  reversionary,  470. 
not  recoverable  for  more  than  six  years,  470. 
bond  taken  for,  how  far  waiver  of  vendor's  lien,  735. 
charged  on  estate  purchased  is  charged  on  personalty,  828. 
charged  on  land, 

payment  of,  prevents  time  running,  440. 
rent  within  Stat,  of  Lim.,  437. 
sale  cannot  be  made  free  from,  632. 

not  ordered  as  long  as  payment  made,  1154. 
charged  on  personalty,  not  within  sect.  42  of  the  Stat,  of  Lim.,  469, 
n.  {o). 
rectory,  purchase  of,  by  bishop,  bad,  43. 
covenant  against,  should  provide  for  payment,  576. 
deed,  preparation  of,  does  not  create  fiduciary  relation,  105. 
extinguished  by  sale  under  power,  succession  duty  not  payable  for, 

1233. 
grant  of,  what  disclosure  necessary  on,  104. 
judgment  under  1  &  2  Vict.  c.  110,  affects,  how  far,  1208, 

under  present  law  affects,  how  far,  1210. 
life,  time  essential  in  contract  for  sale  of,  497. 
misrepresentation  as  to  character  of,  109. 

payment  of,  by  trustee  in  possession,  binds  c.  q.  f.,  470,  n.  («). 
purchaser  of,  on  sale  by  Court,  rights  of,  1180. 
redeemable,  description  of,  in  particulars,  127. 
release  of,  supports  voluntary  settlement,  how  far,  924. 
reserved  on  resettlement,  succession  duty  on,  1235,  n.  {t). 
Bale  of,  after  death  of  c.  q.  r.,  relief  on,  81G. 
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sale  in  consideration  of, 

contract  for,  effect  of  death  of  annuitant  on,  1096,  1097. 

death  of  c.  q.  v.  before  completion,  effect  of,  292. 

evidence  of  inadequacy,  how  far  admissible,  7 16,  1096. 

trustees  cannot  make,  89. 

vendor  entitled  to  what  covenants,  685. 
search  for,  where  necessary,  1225,  1226. 
succession  duty  does  not  bind  purchaser  under  power  of  sale,  1233. 

payable  for  cesser  of,  1233. 
time  does  not  run  during  term  for  raising,  460. 
trust  for  payment  of,  is  express  trust,  443. 
unregistered,  good  against  purchaser,  with  notice,  866,  n.  («),  1226. 

ANTICIPATION, 

of  time  for  sale  fixed  by  trust  not  allowed,  67,  1162. 
restraint  on.     See  Alienation. 

APPEAL, 

order  of  judge  as  to  form  of  conveyance  is  subject  to,  1181,  1182. 

APPLICATION.     See  Pitechase-money. 

APPOINTMENT, 

by  covenantor,  effect  of,  on  person  claiming  under  him,  792. 

effect  of,  on  prior  covenants  for  title,  785. 

inquiry  by  purchaser  as  to,  367,  368. 

of  agent.     See  Agent. 

of  Inclosure  Commissioners,  363,  364,  375,  n.  (o). 

of  officials,  presumed  to  be  regular,  375. 

power  of, 

deed  exercising,  registration  of,  700. 
exercise  of,  defeated  judgment  under  old  law,  1201. 
does  not  defeat  Crown  debt,  1218. 
sale  by  tenant  for  life  under  L.  C.  C.  Act  is  not,  303. 
succession  duty  payable  on,  1231. 

under     will     of    domiciled 
foreigner,  1231. 
general,  lands  subject  to,  extendible  under  judgment,  1202,  1206. 
joint  effect  of  judgment  on,  1208. 

APPORTIONMENT, 

between  tenant  for  life  and  reversioner,  65. 
evidence  of,  191,  n.  (w). 
of  accruing  rents,  142,  143. 
of  benefit  of  covenants  for  title,  787. 

of  consideration,  for  stamp  duty,  on  conveyance  of  one  estate  by  different 

deeds,  552. 
on  sale  of  lands  of  different  tenures, 
552. 
of  dividends,  allowance  by  way  of,  to  tenant  for  life,  on  sale  of  stock,  97. 
of  purchase-money, 

under  L.  C.  C.  Act,  between  tenant  for  life  and  remainderman, 
689. 
where  title  is  shown  to  part  only,  692,  693. 
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of  rent  and  outgoings  on  completion,  142,  143. 

on  sale  of  leasehold  in  lots,  conditions  as  to,  143,  191. 
on  severance  of  reversion,  effect  of,  143,  144,  825,  826. 
tenant,  consent  of,  to,  143. 
under  Apportionment  Act,  1870.  .823,  823,  n.  (o). 

application  of,  to  vendor  and  purchaser,  qucere,  823. 
■what  are  rents  under,  823,  n.  {p). 
under  4  &  5  WiU.  IV.,  c.  22.  .823,  n.  (o). 
of  rent-charge,  condition  as  to,  143. 
of  rent-service,  condition  as  to,  143. 
of  tithe  rent-charge  by  commissioners,  396. 
under  power,  in  registered  deed,  must  be  registered,  700. 

APPROPRIATION  OF  PURCHASE-MONET, 

by  vendor,  effect  of,  on  incumbrances,  afterwards  discovered,  814. 
effect  of,  on  purchaser's  liability  to  pay  interest, 
conditions  should  terminate  liability  by,  658. 
payment  by  way  of,  shovxld  be  to  separate  account,  659. 
purchaser  after  possession  cannot  relieve  himself  by,  when,  659. 
how  far  hable  for  unproductive,  651. 
in  possession  pays  interest  until,  651. 
rule  as  to,  discussed,  657,  658. 
what  sufficient,  658  et  seq. 

APPROVAL, 

of  draft,  amounts  to  agreement,  when,  258,  259. 

waiver  of  title,  when,  510. 
of  title  by  counsel,  not  binding  on  client,  510. 

"  APPURTENANCES," 

land  "  with  the  appurtenances,"  meaning  of,  124,  n.  {p). 
not  necessary  to  pass  easements  and  rights  of  user,  561,  562. 

ARBITRATION, 

agreement  to  fix  price  by,  enforceable,  242,  243,  1098,  1099. 
bond  of  reference  as  to  price  may  be  agreement,  245. 
compensation  to  be  settled  by,  condition  for,  154. 
irregularity  in,  may  be  waived,  645,  646. 
mode  of,  fixed  by  contract,  must  be  strictly  followed,  645. 
under  Arbitration  Act,  1889.  .244  et  seq. 

award  might  be  made  rule  of  Court  before,  243,  n.  {z). 

does  not  apply  to  mere  valuation,  qumre,  245. 
under  Lands  Clauses  Consolidation  Act, 

costs  of,  how  borne,  649,  n.  [i). 

need  not  be  incorporated  in  award,  722. 
vendor  has  no  lien  for,  739,  1107. 

mode  of,  provisions  as  to,  647  et  seq.     See  Aebiteatoe  ;  Umpiee. 

option  of  landowner  as  to  fixing  price  by,  522,  1018. 

sales  by  limited  owners  by  means  of,  90,  278,  647,  1018. 

submission  by  consent  within  C.  L.  P.  Act,  when,  646,  n.  (»)• 

ARBITRATION  ACT,  1889.. 244. 
remission  of  award  under,  646, 
r.       VOL.  II.  4  N 
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ARBITRATOR, 

appointment  of,  must  be  communicated  within  limited  time,  645,  n.  (y), 
authority,  terms  of,  must  be  followed,  645,  1098. 
award  of,  must  be  signed  by  both,  at  same  time  and  place,  646. 
misconduct  of,  invalidates  award,  645. 
must  use  his  own  judgment,  646,  n.  {h). 

purchase  by,  of  unascertained  claims  under  reference,  voidable,  43. 
sole,  award  of,  may  be  enforced,  646. 
unless  he  admits  mistake,  646. 
may  give  evidence  to  explain  award,  646. 
third  person,  assistance  of,  may  be  taken,  645. 

opinion  of,  not  to  be  adopted,  645. 
umpire  cannot  be  chosen  by  lot,  645. 
under  L.  C.  C.  Act, 

death  of  one  during  proceedings,  647,  648. 

each  party  appoints  one,  647. 

each,  should  be  impartial  person,  648,  n.  {y). 

failure  of  either  party,  enables  other  to  act  ex  parte,  648. 

refusal  of  one  to  act,  enables  other  to  proceed  ex  parte,  648. 

or  appoint  umpire,  enables  other  to  proceed, 
647. 
special  case  may  be  stated  by,  646,  n.  («). 
umpire,  appointment  of,  648.     See  Umpiee. 

ARCH, 

building  over  land  is  "  taking  "  within  L.  0.  C.  Act,  279,  n.  (A),  523. 
land  over  or  under,  is  not  superfluous,  765. 

ARREARS, 

not  recoverable  for  more  than  six  years, 
of  annuity,  469.     And  see  Annuity. 
of  dower,  467. 
of  interest  on  legacy,  467. 

mortgage,  468. 

except  where  there  is  prior  incumbrance,  468. 
reversionary,  469. 
of  money  charged  on  land,  467. 
of  rent,  467. 

ARTICLES, 

marriage,  post-nuptial  settlement  is  notice  of,  882. 
should  be  recited  in  settlement,  550. 

ASSENT, 

to  delay,  precludes  appropriation  of  purchase-money,  658,  659. 
to  investment  of  deposit  by  purchaser,  effect  of,  216. 

purchase-money  on  sale  by  Court,  1179. 
to  purchase  does  not  bind  after-acf[uired  interest,  855. 

ASSESSMENT, 

of  compensation  for  road  not  being  made,  how  arrived  at,  1079,  n.  (;:). 
to  land  tax,  evidence  of  occupancy,  372,  373. 
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ASSETS, 

heir  or  devisee  liable  to  extent  of,  804. 
purchase-money  in  Court  in  creditor's  action  is,  1177. 
order  of  distribution  of,  1177. 

ASSIGNEE, 

covenants  for  title,  may  sue  on,  though  not  named,  785. 
equitable,  of  lease,  liability  of,  313. 

where  lessor  is,-  313. 
.     priority  of,  over  subsequent  judgment,  1213. 
remedy  of,  on  covenants  for  title,  787. 
intended,  of  leaseholds,  whether  entitled  to  freehold  title,  326. 
in  bankruptcy.     <S«e  Trustee  in  Bankeuptcy. 
duties  of,  38,  n.  {f). 

leave  to  bid,  when  given  or  refused,  38. 
purchase  of  bankrupt's  estate  by,  bad,  38. 

may  be  confirmed,  38. 
sale  of  bankrupt's  property  by,  59. 
secret  purchase  by,  void,  38. 
of  lease,  when  bound  to  give  indemnity,  312,  313. 
of  part  of  reversion,  has  benefit  of  apportioned  rents,  &c.,  143,  144. 
of  purchaser,  relief  to,  granted  on  what  terms,  289. 
of  tenant  for  life  cannot  exercise  powers  of  S.  L.  Act,  1120,  n.  (d),  1133. 

may  obtain  sale  under  S.  E.  Act,  1120,  1133. 
of  vendor,  recovery  of  purchase-money  from,  988,  n.  (i). 

ASSIGNMENT, 

how  far  necessary  to  keep  charge  alive,  533,  952. 
of  contract,  not  necessarily  determination  of,  1005. 
of  interest  of  purchaser,  under  contract,  good,  267. 

to  purchase  reversion,  is  a  chose 
in  action,  1005,  n.  (u). 
of  lease.     See  Lease. 

of  parol  agreement,  when  a  good  consideration,  225. 
of  right  of  action,  to  set  aside  voidable  transaction,  266. 

by  trustee  in  bank- 
ruptcy, 266,  n.  {g). 
of  subject-matter  of  action,  267. 
of  term.     See  Teem. 

of  vendor's  lien,  by  parol,  valid,  732,  733. 
voluntary,  of  expectancy,  not  enforceable,  927,  n.  {g). 
what  to  be  entered  in  county  register,  698,  700. 

ASSIGNS, 

covenant  binds,  when.     See  Covenants. 
devised  to  trustee  and  his,  effect  of,  626. 
mention  of,  in  covenant,  unnecessary,  784,  785. 

ASSURANCE.     See  Conveyance. 

further.     See  Etjethee  Absueance. 

ATTACHMENT, 

for  refusal  to  convey,  1184. 

4n2 
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ATTAINDER, 

how  affected  by  Act  of  1870.  .21. 

of  vendor,  effect  of  subsequent  pardon  on,  21. 

effect  of,  on  his  title,  20. 
■what  is,  20. 

ATTESTATION, 

of  deed,  examination  of,  493. 

unusual,  notice  of  fraud,  when,  888. 
of  execution  by  attorney,  592. 

of  memorial,  impossible  when  both  witnesses  to  deed  are  dead,  703. 
must  be  by  one  of  witnesses  to  deed,  703. 

ATTESTED  COPIES, 

condition  as  to,  155. 

costs  of,  borne  by  purchaser,  156,  157,  158,  695,  696. 

importance  of,  696. 

of  lost  deeds,  admissible  as  evidence,  when,  349. 

purchaser's  right  to,  on  completion,  156,  695,  696. 

ATTESTING  WITNESS, 

evidence  of,  to  prove  execution,  right  to,  349. 

has  not  notice  of  contents  of  deed,  894. 

signature  of,  to  contract,  does  not  bind  him,  257,  258. 

to  deed,  proof  of,  raises  presumption  of  due  execution,  363. 
to  memorial,  must  have  witnessed  execution  of  deed,  703. 

effect  of  death  of  witness  to  execution,  703. 
two,  sufficient  for  execution  of  power,  853. 

ATTORNEY.     See  Solicitor. 

execution  of  deed  by,  in  whose  name,  592. 

requisitions  and  inquiries  on,  349. 
married  women  may  appoint,  15,  592. 

authority  of,  limited  by  her  capacity,  592,  n.  (/). 
power  of, 

payment  of  purchase-money  under,  686. 
purchaser  need  not  accept  conveyance  under,  592. 

unless  irrevocable  under  Conv.  Act,  592. 
revoked  by  death  or  lunacy  of  donor,  592. 
purchaser  may  appoint,  to  witness  vendor's  execution,  681,  682. 
surrender  of  copyholds  by,  evidence  necessary  in  case  of,  347,  348. 

ATTORNEYS  AND  SOLICITORS  ACT,  1870.. 266,  n.  (/),  275,  276.    See 

SOLICITOE. 

ATTORNMENT, 

to  purchaser  of  part  of  rent-charge  unnecessary,  955. 
reversion,  unnecessary,  825. 

AUCTION, 

Act  as  to  sales  by,  1867,  remarks  on,  121,  193. 

agreement  not  to  bid  at,  good,  117. 

authority  to  sell  by,  does  not  justify  private  sale,  199. 

customary  manner,  should  be  in,  199. 

purchase  by  incompetent  person  at,  whether  valid,  45. 

sale  by,  before  Lord  Cranworth's  Act,  73. 
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AJJCTlO'^—eontinued. 

sale  by,  is  within  Stat,  of  Frauds,  218. 

prevents  defence  of  inadequacy  of  price,  754,  1096. 
recital  of,  improper  in  conveyance,  550. 
■what  is,  198. 
sale  by  Court  is  usually  by,  1151. 

may  be  by,  before  master,  1151. 
trustees  may  fix  reserved  bidding  on  eale  by,  91 .     See  Bidding. 
should  seU  by,  91. 

AUCTION  DUTY, 

abolished,  1045,  n.  {p). 

payment  of,  not  part -performance,  1045. 

AUCTIONEER,  .       ,  ,  ^    „„, 

action  by,  against  purchaser,  for  whom  he  signed  as  agent,  quctie,  201, 

202. 
agent  for  purchaser,  198. 

vendor,  on  receipt  of  instructions,  198. 
appointment  of,  may  be  verbal,  198. 

on  sale  by  Court,  1165. 

authority  of, 

implied,  revocation  of,  before  fall  of  hammer,  198. 
to  bind  both  parties  by  his  signature,  208. 
to  delegate  sale,  199. 
to  receive  more  than  deposit,  202. 
to  vary  terms  of  contract,  199. 

revocation  of,  binds  purchaser,  though  ignorant,  198. 
revoked,  how,  199. 
bid  by  vendor,  liabiHty  to  purchaser  for  accepting,  210   n   (o). 
vendor's  agent,  must  not  knowingly  accept,  121,  210. 

commission, 

executor  acting  as,  not  allowed,  207. 

fixed  by  agreement  or  custom,  205. 

lost  by  negligence,  206,  207. 

may  deduct,  when  defendant  to  specific  performance,  204. 

mortgagee  acting  as,  how  far  aUowed,  95,  207. 

on  sale  by  Court,  207,  n.  (w). 
right  to,  205. 

trustee  acting  as,  not  allowed,  207. 
defendant  to  specific  performance,  joinder  of,  as,  204. 

deposit, 

action  against,  for,  989. 

commission  out  of,  cannot  retain,  on  interpleader,  203. 

costs  out  of,  cannot  retain,  on  interpleader,  204. 

fiduciary  position  of,  as  to,  202.  _ 

interest  on,  not  liable  for,  on  contract  going  off,  205. 

interpleader  by,  as  to,  203. 

liability  to  vendor  for,  201. 

not  vendor's  agent,  as  to,  989.         _ 

payment  of,  must  be  by  cheque  or  in  money,  137,  20i. 

^  '  in  full,  202. 
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AVCTIOT^EER— continued. 
deposit — continued. 

payment  of,  into  Court  under  Trustee  Act,  204. 

to  solicitor  having  conduct  of  sale,  good,  203. 
to  vendor  after  completion,  good,  205. 
purchaser  may  recover,  on  contract  going  o£E,  205. 
stakeholder  of,  203,  989. 
insolvency  of,  loss  by,  falls  on  vendor,  207. 
not  on  trustee  vendor  personally,  207. 
liability  of,  for  accepting  bid  contrary  to  conditions,  200. 

for  acts  done  after  revocation  of  authority,  199. 
for  conditions  of  sale,  199,  200. 
for  costs  in  action  for  rescission,  when,  204,  n.  (i). 
none,  for  misrepresentations  innocently  made,  204. 
to  purchaser  for  not  disclosing  principal,  200. 
for  want  of  authority,  200,  201. 
to  vendor,  201. 

under  Debtors  Act,  1869..  202. 
parol  variation  of  particulars  by,  effect  of,  120. 
private  contract  at  reserved  price  by,  after  auction,  good,  199. 
promise  by,  to  vary  particulars,  a  defence  to  specific  performance,  1051. 
purchase  by,  voidable,  40. 
receipt  by,  must  refer  to  conditions,  242. 
remuneration  of,  fixed  by  master  on  sale  out  of  Court,  1142. 
sale  of  his  own  property,  not  voidable  by  purchaser,  198. 
Stat,  of  Frauds,  agent  within,  208. 
trustee  acting  as,  cannot  make  profit  costs,  94. 
vendor  acting  as,  198. 

AUTHORITY, 

of  agent.     See  Agent. 

of  auctioneer.     See  Atjctioneee. 

of  trustees  to  appoint  agent  to  receive  purchase-money,  683. 

warranty  of,  by  agent  implied,  987. 

AWARD, 

confirmation  of,  by  Board  of  Agriculture,  184. 

conveyance  of  allotment  prior  to,  181. 

inclosure,  appointment  of  persons  making,  presumed,  363,  364. 

enrolment  of,  time  for,  may  be  extended,  181. 

evidence  of  validity  of,  should  be  excluded,  181. 

proof  of,  346. 

reservations  in,  should  be  stated  in  conditions,  181. 

validity  of,  under  General  Inclosure  Act  presumed,  181. 
of  arbitrator  guilty  of  mistake  may  be  set  aside,  645,  646. 
of  sole  arbitrator  when  enforced,  646. 
of  Tithe  Commissioners  admissible  as  evidence,  395,  n.  [p). 

conclusive  unless  appealed  against,  395. 
proof  of,  imder  Inclosure  Acts,  346. 
remission  of,  under  Act  of  1889.  .646. 

signature  of,  by  both  arbitrators  at  same  time  and  place,  proper,  646. 
still  enforceable  in  equity,  1098,  1099. 
under  Copyhold  Enfranchisement  Act,  how  proved,  355,  356. 
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AW  A'R'D— continued. 

under  L.  0.  C.  Act, 

company  may  be  compelled  by  mandamus  to  take  up,  1018. 

but  may  be  relieved,  1019. 
costs  of  arbitration  need  not  be  included  in,  722,  723. 
of  arbitrator, 

may  be  binding  tbougli  proceeding  ex  parte,  648. 

of  umpire, 

cannot  be  set  aside  as  contrary  to  evidence,  649. 

company  must  take  up  and  furnisb  copy  to  landowner,  649. 

must  assess  compensation  for  damage  and  price,  648,  649. 

must  be  made  within  three  months  of  appointment,  648. 
validity  of,  presumed,  when,  361. 
voidable,  may  become  binding  by  acquiescence,  645. 

BAILIFF, 

purchaser  of  mf ant's  estate  chargeable  as,  946. 

BANK 

of  Eno-land,  practice  of,  respecting  proof  of  death,  357,  n.  (»)• 
payment  into,  by  trustees,  whether  they  are  responsible  for  its  failure, 
683,  n.  {d). 
on  sale  by  statutory  vendors,  688  et  seq. 

BANK  NOTES, 

may  be  taken  in  execution,  936,  976. 

BANKRUPT.     And  see  Bankeuptcy. 

after-acquired  property  of,  dealings  with,  296. 
what  is,  36. 
who  entitled  to,  36. 
assignee  of.     See  Assignee. 
compounding.     See  Composition. 

concurrence  of,  husband  in  conveyance  by  wife  under  Fines  Act,  may 
be  dispensed  with,  597,  598. 
in  conveyance  unnecessary,  538,  575. 
consent  of,  to  exercise  of  power,  85,  86. 

contract  for  sale  of  estate  of,  not  liable  to  stamp  duty,  263.         , 
covenants  for  title  by,  have  no  value,  538,  675. 
creditor  may  insist  on  sale  of  property  of,  59 

dealino-9  with,  prior  to  receiving  order,  how  far  protected,  862,  1224. 
deposit  by,  on  contract  to  buy,  vendor  may  keep,  864. 
discharge  of,  efeect  of,  36. 

disclaimer  of  contract  of,  by  trustee,  22,  294,  295. 
leaseholds  of .     5..  Trustee  in  Bankettptcy 

Hen  for  advance  without  notice  to,  on  purchase  of  property,  687. 
may  be  ordered  to  join  in  conveyance,  538.  ^ 
"  order  and  disposition,"  what  is  within,  862. 

property  of,  sale  of,  by  trustee,  how  to  be  made   74  .   ,    ,      ,, 

vests     in     ofdcial    receiver    till     trustee     appointed,    22, 

74,  n.  (ff). 
purchase  from,  of  freeholds,  invalid,  23. 

of  leaseholds,  protected,  23. 
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BANKRUTT— continued. 

purchase-money,  payment  of,  to,  without  notice,  effect  of,  864. 

of  estate  of,  by  creditor  set  aside,  44. 
purchaser  from  Court  becoming-,  remedies  against,  1189. 

of  equitable  interest  of,  how  far  protected  against  trustee, 

863,  864. 
paying  to,  without  notice,  not  protected,  687. 
"reputed  ownership,"  doctrine  of,  862,  863. 
right  of  action  of,  trustee  may  assign,  266,  n.  {gi). 
statutory  powers  of,  tenant  for  life,  how  exerciseable  by  trustee,  1133. 
tenant  in  tail,  trustee  of,  may  bar  entail,  710,  711. 
trustee  of.     See  Trustee  in  Bankruptcy. 

BANKEUPTCY, 

assignment  by  lessee,  when  an  act  of,  313,  n.  (b). 

conditions  to  take  effect  on,  27. 

conveyance  on  eve  of,  bad  under  13  Eliz.,  934. 

discharge  frees  innocent  trustee  from  liability  for  breach  of  trust,  683. 

life  estate  determinable  on,  reservation  of,  by  voluntary  settlor,  when 

evidence  of  fraud,  938. 
mortgagee  buying  on  sale  in,  must  usually  obtain  leave  to  bid,  42. 
notice  of,  effect  of,  on  dealing  with  bankrupt,  1224,  1225. 

immaterial  after  three  months,  1225. 
of  either  or  both  parties  to  contract,  effect  of,  294  et  seq.,  1005. 
of  one  partner  enables  the  other  to  sell  partnership  property,  92. 
proceedings  in,  how  proved,  355. 

under  Act  of  1883,  evidence  of,  355. 
purchase  in  name  of  wife  or  chUd,  voidable  in,  976,  977. 
sale  in,  is  within  Stat,  of  Frauds,  218. 
search  for,  cannot  be  made  in  Central  Office,  1196. 

when  necessary,  1224,  1225. 
trustee  in.     See  Trustee  in  Bankruptcy. 
vendor  may  prove  in,  for  deficiency  on  resale,  179,  n.  (z). 
voluntary  settlement,  when  voidable  in,  942. 

BANKRUPTCY  ACTS, 

bankrupt,  when  to  be  a  party  under,  538. 

disclaimer  under,  295. 

effect  of  discharge  under,  36. 

evidence  of  proceedings  under,  355. 

power  of  sale  under,  74. 

purchaser  from  bankrupt,  protection  of,  under,  861,  862. 

voluntary  settlements,  how  avoided  under,  942  et  seq.,  977. 

BARGAIN, 

loss  of,  not  generally  ground  for  substantial  damages,  989  et  seq. 
unconscionable,  relief  against,  not  affected  by  repeal  of  usury  laws,  758. 

BARGAIN  AND  SALE, 

enrolled  office  copy  of,  sufficient  proof  of  original,  350. 

BARRATRY, 

common,  what  is,  268,  n.  (e). 
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BASE  FEE, 

created  by  non-consent  of  protector,  455. 

remainders  on,  when  barred  under  Stat,  of  Lim.,  455. 
tenant  in  tail  in  remainder  must  convey,  538,  1072,  1073. 

BEDFORD  LEVEL, 

register  of  conveyances  of  land  in,  705. 

BEER-HOUSE, 

distinguished  from  beer-shop,  134, 

BENEFICE, 

agreement  on  exchange  of,  that  dilapidations  be  not  made  good,  not 

simony,  270. 
Judgment  is  not  a  charge  on,  1211. 

BENEFICES  ACT,  1898, 

advowson  may  form  part  of  manor  under,  135,  270. 

nomination  of  any  particular  person,  under,  270. 

postponement  of  payment  of  part  of  consideration  under,  271. 

registration  of,  270. 

sale  of  right  of  patronage,  under,  270. 

time  for,  270. 

transfer,  meaning  of,  under,  271. 

of  right  to  patronage  under,  270. 

BENEFIT, 

of  covenants.     See  Covenants. 

BIBLE, 

entries  in,  evidence  in  matters  of  pedigree,  389,  390. 

BID, 

on  sale  by  Court, 

leave  to,  effect  of,  on  duties  of  bidder,  1161. 
may  be  obtained  by  mortgagee,  42. 
obtained  by  summons  if  not  on  order  for  sale,  1160. 
who  may,  1159,  1160. 
reserved,  must  be  fixed  by  master  on  sale  out  of  Court,  1142. 
withdrawal  of,  200. 

BIDDER, 

employment  of,  under  Sale  of  Land  by  Auction  Act,  1867. .  121,  210. 
formerly  allowable  in  equity  to  protect  property,  209. 
but  not  at  law,  208. 

on  sale  by  Court,  highest,  death  of,  before  certificate  absolute,  effect  of, 
1168. 

not  necessarily  purchaser,  1166  et  seq. 

rights  and  liabilities  of,  1166  et  seq. 
vendor  cannot  on  sale  without  reserve  employ,  208. 

BIDDING, 

agreement  not  to  bid  against  one  another  is  good,  117. 

how  far  enforceable  if  parol  only,  965,  966. 
on  sale  by  Court,  after  estate  withdrawn,  effect  of,  1166. 
power  to  retract,  136,  200. 
purchasers  must  not  influence,  116. 


1282  INDEX. 

BIDDING— cofitinued. 
reserved, 

auctioneer  may  sell  at,  by  private  contract,  after  auction,  199. 
conditions  of  sale  under  Court  provide  for,  1165. 
fixed  by  trustees,  will  bind  bidders,  91.  ' 

right  to  make,  effect  of  not  reserving,  121,  122. 

must  be  stated,  121,  137,  209,  210. 

strictly  adhered  to,  122,  137,  210,  n.  {p). 
trustees  have  been  allowed  to  purchase  at,  91. 

may  fix,  and  buy  in  at,  91. 
vendor  cannot  employ  agent  to  bid  up  to,  122,  210. 

BILL  OF  EXCHANGE, 

drawn  on  agent,  loss  on,  falls  on  purchaser,  685,  686. 
for  deposit,  auctioneer  cannot  take,  202. 

not  a  good  payment,  216. 
for  purchase-money,  not  evidence  of  waiver  of  lien,  733. 

notice  of  unpaid,  is  notice  of  vendor's  lien,  889. 
unless  itself  the  consideration,  736. 
what  a  defence  to  action  on,  1005. 
payable  to  married  woman,  whether  notice  that  it  relates  to  separate 
estate,  qncere,  889,  890. 

BILLS  OF  SALE  ACTS, 

cross  powers  of  distress  under,  192. 

BIRTH.     See  Pedigree. 

declaration  as  to,  how  far  evidence,  388. 

register,  extract  from,  when  evidence  of,  358,  386,  387. 

not  evidence  of  time  of,  386,  387. 

of,  kept  by  order  of  India  Oflfice,  is  evidence,  353. 

BIRTHS  AND  DEATHS  REGISTRATION  ACTS,  386,  387. 

BISHOP, 

purchase  by,  of  annuity  charged  on  rectory  set  aside,  43. 
restrained  from  presenting  or  collating  pending  suit,  1108,  1109. 
sale  of  lease  from,  abstract  required,  326. 

BLANK, 

in  agreement  for  signature,  effect  of,  257. 

in  deed  filled  up  after  execution,  effect  of,  261,  n.  («). 

BOARD    OF    AGRICULTURE   ACT   AND    FISHERIES    ACTS.     See 
BoAED  OP  Ageicttlttjee  and  Fisheeies. 

BOARD  OF  AGRICULTURE  AND  FISHERIES, 

award,  confirmation  of,  by,  184. 

under  seal  of,  conclusive  evidence,  84,  346. 
certificate  of,  as  to  redemption  of  land  tax,  when  admissible,  394. 
consent  of,  when  necessary  to  merger  of  tithe,  331. 

sale  of  land,  25. 
copies  of  award  of,  evidence,  if  under  seal,  356. 
supersedes  Inclosure  Commissioners,  43,  346,  n.  {e). 

Land  Commissioners,  346,  n.  (e),  394,  n.  (i). 
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BOND, 

agreement  to  give,  specifically  enforced,  1028. 

arrears  of  interest  on,  not  recoverable  for  more  than  six  years,  469. 

collateral,  for  payment  of  mortgage  debt  barred  by  twelve  years,  64, 

461. 
for  pnrcliase-money, 

is  evidence  where  it  is  itself  the  consideration,  736. 

given  by  third  party,  whether,  qucere,  733,  734. 
not  evidence  of  waiver  of  lien,  733. 

even  where  consideration  is  annuity,  734, 
for  quiet  enjoyment,  cannot  be  required  as  "  further  assurance,"  795. 
for  reference,  may  constitute  agreement,  232. 

money  due  on  ancestor's,  not  within  sect.  40  of  Stat,  of  Lim.,  461. 
of  indemnity,  how  construed,  576,  577. 
of  mortgagee  for  loss  of  title  deeds,  490,  491. 
under  sect.  85  of  L.  C.  C.  Act, 

includes  compensation  for  lands  taken,  520,  n.  («). 

not  for  minerals,  520,  n.  («). 
must  be  for  price  of  whole  house  under  sect.  92.  ,281. 
cover  mortgage  debt  on  land,  523. 
include  fixtures,  280,  n.  («)• 
new  bond,  if  informal,  may  be  replaced,  621. 
should  be  in  terms  of  statute,  521,  1019. 
sureties  to,  521,  n.  {q). 
void  at  law,  enforceable  in  equity,  1070. 

BOUNDARIES, 

evidence  of  reputation  as  to,  955,  956. 

of  lands  of  different  tenures  must  be  distinguished,  171. 

BREACH.    And  tee  Re-entet. 
of  contract.     See  Conteact. 
of  covenant.     See  Covenant. 
of  trust.     See  Teust. 

BRICK-BUILT, 

house,  meaning  of,  133. 

misdescription  of,  as,  151. 

BROKERAGE, 

costs  of,   on  investment  under  L.  C,  C.   Act  payable  by  company, 
720,  n.  (:r). 

BROTHEL, 

specific  performance  for  sale  of,  refused,  1071. 

BROTHER, 

purchase  in  name  of,  not  an  advancement,  971. 

BUILDINQ, 

accounts  of,  when  pulled  down,  how  taken,  62,  53. 
compensation  for  disrepair  of,  148,  n.  (c). 

condition  of,  misleading  statement  as  to,  may  avoid  contract,  148. 
ruinous,  is  patent  defect,  99. 
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BJJILDli!JGr—contifmed. 

contract  for  sale  of,  to  be  pulled  down  not  within  Stat,  of  Frauds,  223. 

within  Sale  of  Goods  Act,  223. 
destruction  of,  after  contract  falls  on  purchaser,  291. 

should  be  referred  to  in  sale  of  leaseholds,  130. 
insurance  of,  condition  as  to,  193. 
light  can  only  be  claimed  in  respect  of,  401. 

what  is,  for  this  purpose,  gucerc,  401,  n.  {e). 
overhanging,  whether  passes  under  conveyance,  560. 
restrictive  covenants  as  to  erection  of,  781  et  seq. 
support  to,  right  of, 

extraordinary,  acquired,  how,  421,  422. 
implied,  when,  422. 
whether  within  Prescription  Act,  421. 
if  subsidence  caused,  421. 

BUILDING  CONTRACT, 

not  within  Stat,  of  Frauds,  223. 

subject  of  specific  performance,  308,  1025. 

unless  defendant  has  possession  under  contract,  1025. 

plaintiff  has  substantial  interest   apart  from  damages, 

1025. 
work  is  specifically  defined,  1025,  1026. 

BUILDING  LAND, 

adjoining  land  stated  to  be,  efEect  of,  132,  133. 
development  of,  under  S.  E.  Act,  79,  1116,  1117. 

S.  L.  Act,  79 
fee  farm  rent,  reservation  of  under  S.  E.  Act,  1117. 
joint  purchase  of,  rights  of  partners  on,  964. 

speculation  in,  converts  land  into  personalty,  964. 
lease  of,  usual  covenants  in,  188,  n.  (o). 
on  sale  of, 

model,  form  of  conveyance  convenient,  528. 
plan,  measurements  on,  must  be  correct,  133,  554. 
power  to  modify,  should  be  reserved,  194. 
showing  intended  roads,  effect  of,  132. 
purchaser  of  one  lot  must  covenant  on  failure  of  sale  of  other  lot, 

579. 
reservation  of,  effect  of,  on  right  to  light,  133. 
restrictive  covenants,  769,  770,  779,  780. 
ri"-ht  of  way  over  land  sold  as,  avoids  sale,  152. 
under  L.  C.  C.  Act,  s.  128,  what  is,  766. 

BUILDING  LEASE, 

fines  on  the  grant  of,  as  to,  96,  n.  {c). 

not  Uase  at  rack  rent  within  Registry  Acts,  699. 

under  S.  E.  Act,  1118. 

S.  L.  Act,  1118,  n.  (o). 

BUILDING  SCHEME, 

intention  of,  negatived  by  Court,  774,  n.  {a). 
municipal  corporation,  when  not  bound  by,  774,  n.  [a). 


INDEX.  1285 


BUILDING  SOCIETY, 

endorsed  receipt  by,  effect  of  on  priorities,  846,  847. 
mortgage,  603,  n.  («). 

powers  of,  to  purchase  and  hold  land,  30,  n.  (d). 
reconveyance  by,  under  Act  of  1874,  effect  of,  846. 

BUILDING  SOCIETIES  ACTS, 

endorsed  receipt,  effect  of  under,  846. 
power  to  purchase  land  under,  30,  n.  (d). 

BUEIAL, 

certificate  of,  evidence  of  death,  386. 

BURIAL  ACTS,  386,  387. 


CAMBRIDGE,  UNIVERSITY  OF, 
powers  of,  to  sell  real  estate,  25,  26. 

CANAL, 

riparian  owners  have  no  right  to  water  of,  419. 

CANAL  COMPANIES  ACTS, 

compensation  to  mine  owners  under,  426,  n.  (y). 

CAPITAL  MONEY, 

costs  of  developing  estate  may  be  paid  out  of,  79,  1118. 
estate  duty  payable  out  of,  1242,  1243. 
investment  of,  95,  n.  (c),  96,  689,  1126,  1127. 

under  S.  L.  Act,  though  no  tenant  for  life  existing,  1127. 

CASE, 

for  opinion  of  counsel,  not  evidence  of  pedigree,  390. 
privileged,  368,  906. 

CA  VEAT, 

registration  of,  under  Yorkshire  Registration  Acts,  704. 

CELLAR, 

want  of  title  to,  a  fatal  defect,  125. 

CENTRAL  OFFICE, 

deeds  of  arrangement  were  registered  in,  1225. 
seal  of,  copies  under,  353. 
evidence,  352,  353. 
what  searches  in,  now  transferred  to  Land  Registry,  1196. 

CERTIFICATE, 

land,  evidence  of  what,  356. 

of  acknowledgment,  evidence,  351. 

how  far  necessary,  595,  596. 

vendor  pays  cost  of  filing,  711. 
of  burial,  proper  evidence  of  death,  386. 
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CERTIFICAT'E— continued. 

of  charge,  evidence  of  wliat,  356. 

of  Chief  Clerk.     See  Mastee. 

of  commissioners,  evidence  of  redemption  of  land  tax,  393,  394. 

of  death,  purchaser  not  bound  to  accept,  387. 

of  district  registrar  and  registrar-general,   distinction  between,   387 

of  estate  duty  paid,  discharges  purchaser,  1241. 

of  legacy  duty  paid,  discharges  from  succession  duty,  1230. 

of  registered  lease,  356,  n.  («). 

of  search  in  Central  Office,  effect  of,  1195,  1196. 

of  succession  duty,  effect  of,  1230. 

of  succession  duty  paid,  discharges  purchaser,  1230. 

CESTUI  Q  UE  TR  VST.     And  see  Tkustee. 

advance  to,  for  purchase  of  estate,  trustee  has  lien  for,  978. 

annuity,  payment  of,  by  trustee  binds,  470,  n.  («). 

concurrence  of,  unnecessary  on  conveyance  of  oiitstanding  legal  estate,  93. 

on  sale  by  Court,  when,  1187,  1188. 
confirmation  by,  of  breach  of  trust  should  be  by  separate  deed,  530. 
contract  by,  subject  to  trustee's  assent,  good,  91,  92. 

under  power,  enforceable,  1031. 
conveyance  of  outstanding  legal  estate  may  be  required  by,  602. 
on  determination  of  trusts  may  be  required  by,  602. 
covenants  for  title  by,  on  sale  by  trustees,  practice  as  to,  568,  569,  573, 

574. 
lien  on  estate  bought  by  other  cestui  que  trust  with  trust  funds,  980. 

improper  security  taken  by  trustee,  629,  630. 
priority  of, 

negligence  of  trustee  may  postpone,  when,  844,  845. 
to  equitable  mortgagee  from  trustee,  851. 

what  conduct  of  cestui  que  trust  necessary  to  destroy,  851,  852. 
to  judgment  creditor,  1212. 
to  legal  estate,  taken  with  notice  of  trust,  844. 
purchase  by  trustee  from, 

acquiescence  in,  when  presumed,  54,  56. 

even  where  interest  sold  is  reversionary,  56. 
by  active  trustee,  how  established,  50. 
confirmation  of,  requisites  of  valid,  54,  56. 
costs  of  action  to  set  aside,  paid  by  trustee,  54. 
distinguished  from  purchase  by  trustee  from  himself,  39,  49. 
poverty  of  cestui  que  trust,  how  far  excuse  for  laches  in  not  impeach- 
ing, 56. 
principle  of  doctrine  as  to,  38,  50. 
solicitor  of  cestui  que  trust  cannot  consent  to,  51. 
time  for  impeaching,  54. 

runs  against,  from  what  date,  55. 
under  order  of  Court  good,  51. 
undue  influence,  effect  of,  28. 

void,  where  trustee  is  both  buyer  and  seller,  38,  51. 
voidable,  where  trustee  is  not  seller,  39. 

remedies  of  cestui  que  trust  in  respect  of,  51  ct  seq. 
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CESTUI  QUE  TiJZJ.Sr— continued. 

purchase  by  trustee  in  his  own  name, 

benefit  of,  enures  to  cestui  que  trust,  40,  978. 
out  of  trust  moneys  must  be  proved,  978. 

what  evidence  admissible  to  prove,  977,  978. 
remedies  against  trustee, 
for  delay  in  re -selling,  91. 
for  money  charged  on  land,  when  barred,  442. 
for  purchase  of  land  in  breach  of  trust,  980. 

distinction  where  purchase  is  made  out  of  mixed  fund,  980. 
for  voidable  purchase  by  trustee,  5\  et  seq. 
not  barrable  by  Jud.  Act,  1873.  .442. 
prevail  against  title  by  escheat,  980. 
tenant-at-wHl  to  trustee,  how  far,  within  sect.  7  of  Stat,  of  Lim.,  447. 
time  under  Statute  of  Limitations, 

does  not  run  against,  where  fund  paid  to  wrong  person  by  mistake, 
460. 
where  he  is  person  to  receive  and  pay,  463. 
does  not  run  as  between  trustee  and  cestui  (£ue  trust,  442,  443. 
runs  as  between  cestuis  que  trustent,  inter  se,  445. 

and  strangers,  445. 
runs  from  conveyance  by  trustees  to  stranger,  946. 
what  constitutes  express  trust,  443. 
title  deeds,  right  of,  to,  as  against  releasee  to  uses,  731,  n.  (r). 

CESTUI  QUE  VIE, 

-       death  of,  before  completion,  effect  of,  291,  292. 

presumption  of,  from  recital  in  renewed  lease,  386,  n.  («). 

health  of,  disclosure  of,  on  sale  of  reversion,  105. 

presumed  to  be  dead  failing  proof  of  life,  382. 

production  of,  may  be  compelled,  382. 

renewal  on  death  of,  effect  of  covenant  for,  574,  575. 

CHAMPERTY, 

what  is,  267,  268. 

CHAMPERTY  ACT,  1540.. 265. 

CHANCEL, 

property  in,  who  has,  328. 

repair  of,  liability  for,  is  defect  in  title,  1089. 

payable  out  of  moneys  under  L.  C.  C.  Act,  720,  n.  {x). 
seats  in,  328. 

cannot  be  placed  without  rector's  consent,  328. 

distinguished  from  seats  in  body  of  church,  328,  n.  (s). 

right  of  lay  rector  to  chief,  328,  n.  (s). 

CHANCERY    AMENDMENT    ACT,    1858.      See    Loed    Caiens'    Act; 
Damages. 

CHANCERY  PROCEDURE  ACTS, 

administration  action,  sale  before  decree,  allowed  under,  1152. 
sale  directed  in  foreclosure  action  under,  1155. 
special  case  filed  under.  Us  pendens,  881,  n.  («'). 
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CHAEGrE.     See  Incumbbance. 
abstract  should  disclose,  339. 
equitable,  presumption  of  satisfaction  of,  361. 
estate  duty  may  be  raised  by,  1242. 
of  debts.     See  Debts. 

on  reversionary  interest,  rule  as  to  setting  aside,  748  et  seq. 
paramount,  contribution  of  purchasers  inter  se  to,  946,  947. 
registered  judgment  under  1  &  2  Vict.  c.  110,  how  far  a,  1203. 
succession  duty  is  first,  1228. 

payable  on  extinction  of,  1233. 
suppression  of,  criminal  liability  for,  338,  339. 
under  Metropolitan  Acts,  search  for,  1199. 

CHARITABLE  TRUSTS  ACTS, 

effect  of,  on  sales  by  trustees,  24,  n.  (p). 

of  charity  lands,  24,  n.  (w). 
exchange  of  lands  under,  325. 
powers  of  Commissioners  not  abridged  by  Allotments  Extension  Act, 

1882.. 24,  n.  («). 
reference  to,  3,  n.  (t). 
sales  under,  24. 

by  majority  of  trustees,  24,  n.  («). 

CHARITY, 

conveyance  of  lands  to,  upon  re-investment  requires  enrolment,  692. 

to  secret  trustee  for,  must  be  enrolled,  705. 
equitable  estate  of,  postponed  to  legal  estate,  836. 
infant  may  sell  for  purposes  connected  with,  3. 
lands, 

allowances  to  purchaser  of,  for  improvements,  758,  n.  (d). 

charge  on,  cannot  generally  be  made,  24. 

exchange  of,  to  church,  valid,  323,  n.  (m). 

exempt  from  land-tax,  remain  so  after  charity  exhausted,  395. 

lease  of,  to  governor,  voidable,  40. 

power  to  acquire,  by  will,  effect  of,  706,  n.  (t). 

to  hold,  implies  power  to  acquire  by  devise,  how  far,  706,  n.  (i). 
prior  to  Mortmain  Act,  effect  of  later  act  on,  706, 
707. 
Roman  Catholics,  position  of,  as  to,  35,  n.  (a). 
sale  of, 

by  charity  trustees,  23,  24. 
by  order  of  Court,  24. 
cannot  generally  be  made,  24. 
onus  of  establishing,  on  purchaser,  23. 
right  of,  by  charity  trustees,  extent  of,  23,  325. 
presumption  against,  23. 

how  rebutted,  23. 
under  authority  of  Commissioners,  24. 
taken  in  exchange,  title  to  be  shown  to,  325. 
moneys  under  L.  C.  C.  Act,  b.  69. 

official  trustee,  when  entitled  to  payment  of,  691. 
trustees,  when  entitled  to  income  of,  692. 

payment  of,  690,  691. 
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CKAHTTY—conibuicd. 

notice  of  claim  of,  to  first  purchaser  binds  later  purchaser,  how  far,  851, 
933. 
trust  for,  possession  could  not  relieve  against,  851,  933. 
Stat,  of  Lim.  applies  to,  in  what  cases,  445,  446,  851. 
trustees,  absolutely  entitled  under  L.  C.  C.  Act,  691. 

liable  to  account  for  succession  duty,  1228,  n.  (a). 
valid  appointment  of,  presumed,  375,  n.  (o). 
voluntary  conveyance  to,  fraudulent  within  27  Eliz.,  914. 

not  now  voidable  by  subsequent  sale,  919. 

CHARTER 

of  corporation,  restraint  of  alienation  in,  how  far  binding,  25. 

CHATTELS, 

contract  for  sale  of, 

damages  for  breach  of,  991. 

requirements  of,  227. 

separately  from  land,  243,  244. 
conveyance  should  not  include,  551. 
not  within  27  Eliz.  c.  4.  .933. 
wife's  real,  husband's  rights  as  to,  13,  597,  931. 

CHEQUE, 

action  on,  for  deposit,  pirrchaser  may  resist,  216. 
delivery  up  of  void,  not  enforced,  685,  n.  («). 
deposit,  payment  of,  by,  is  good,  202,  216. 
loss  from  non-payment  of,  purchaser  bears,  685. 
payment  of  purchase-money  by,  to  agent,  good,  684. 

vendor  need  not  accept,  684 . 

CHILD, 

purchase  in  name  of, 

does  not  raise  resulting  trust,  969. 
extends  to  adult  children,  970. 

illegitimate  children,  969,  970. 
not  within  27  Eliz.,  976. 
voidable  in  bankruptcy,  when,  976,  977. 
within  13  Eliz.,  when,  976. 
purchase  in  joint  names  of  child, 

and  self,  does  not  raise  resulting  trust,  969,  970. 

even  though  named  to  take  in  succession  after  self,  971. 
and  wife,  and  self,  does  not  raise  resulting  trust,  969. 
does  not  raise  resulting  trust,  969. 
transactions  of,  with  parent,  28,  752. 
transfer  of  directors'  qualification  shares  to,  976,  n.  (y). 
voluntary  expenditure  upon  estate  of,  not  bad  on  bankruptcy,  977. 

CHINA  CLAY, 

when  a  mineral,  424,  n.  {^). 

CHIROGRAPH, 

proper  evidence  of  fine,  352. 
1).      VOL.  II.  4  O 
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CHOSE  IN  ACTION, 

assignment  of  benefit  of  contract  for  sale  of  reversion  is,  1005,  n.  {u). 
not  within  "  order  and  disposition  "  of  bankrupt,  862, 
notice  of 

assignment  of,  equitable,  gives  priority  over  trustee  in  bankruptcy, 
8G3. 
premature,  gives  no  priority,  850. 
rule  as  to,  does  not  apply  to  sales  of  land,  850. 
bankruptcy  should  be  given  to  trustees   of  bankrupt's  equitable, 
863,  864. 
purchaser  of,  takes  subject  to  prior  equities,  850. 
even  in  market  overt,  849. 

CHURCH.     See  Chancei. 

conveyance  of  site  for,  by  infant,  good,  3,  n.  (A). 

exempt  from  stamp  duty,  263. 

CHURCH  BUILDINa  ACTS, 

infants'  property  can  be  conveyed  under,  3,  n.  (/;). 
limited  owners  may  sell  Txndcr,  11. 

CHURCHWARDENS, 

appointment  of,  presumed  to  be  valid,  375,  n.  (o). 
constitute  corporation  to  purchase  land,  30. 
purchase  by,  eo  nomine,  bad,  30. 

CHURCHYARD, 

comptilsorily  taken,  application  of  purchase-money,  689,  n.  («). 
site  for,  infant  may  sell,  3,  n.  {h). 
limited  owner  may  sell,  1 1 . 

CIVIL  PROCEDURE  ACTS, 

interest  on  deposit  recovered  under,  when,  989,  n.  («). 

outlawry  abolished  by,  21,  n.  {1). 

rent-charge  recoverable  under,  against  covenantor,  470. 

CLAIM.     And  see  Statement  of  Claim;  ;  Incumbeances. 

covenant  for  quiet  enjoyment,  how  far  broken  by,  790,  791. 

decree  for  specific  performance  does  not  bar,  of  persons  not  parties, 

1114,  1115. 
delay  arising  from,  does  not  relieve  purchaser  from  interest,  666,  667. 
denial  of,  binds  party  making  it,  106,  1192. 
doubtful,  trustees  may  satisfy,  how  far,  94. 
evidence  to  negative,  whether  vendor  must  produce,  366. 
inquiry  as  to,  by  purchaser,  eff'ect  of,  106. 
moneys  paid  to  compromise,  when  recoverable,  802. 
mortgagee,  postponed  for  fraudulent  concealment  of,  854,  1192. 
notice  of, 

affecting  part,  is  notice  of  its  true  extent,  882. 

form  of,  850. 

intention  to  enforce,  should  bo  given,  116. 

mortgagee  should  give,  how  far,  854,  855. 

notice  of  all  that  might  have  been  learned  on  inquiry,  887  ct  seq. 
on  purchase  by  railway  company,  how  enforced,  525. 
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CLAIM — continued. 

possibility  of,  by  unknown  heir,  danger  of,  under  Stat,  of  Lim.,  471. 

precludes  acquiescence,  856. 

publication  of,  no  liability  for,  116. 

release  of,  full  recitals  necessary  in,  546. 

satisfaction  of,  by  payment  under  Trustee  Eelief  Act,  687. 

silence  as  to,  during  expenditure  by  purchaser  postpones,  855,  856. 

CLASS, 

longer  time  for  impeaching  sale  allowed  to,  than  to  individuals,  55. 
unincorporated,  cannot  purchase,  30. 

CLEAR  YEARLY  RENT, 

■what  is,  134. 

CLERGY, 

acts  authorizing  sale  for  residence  of,  11. 

conveyance  for  residence  of,  exempt  from  stamp  duty,  263. 

gifts  to,  how  affected  by  undue  influence,  29. 

CLERICAL  ERROR, 

in  contract  will  be  rectified,  255. 

in  lease  corrected  by  counterpart,  361,  n.  {x). 

CLERK, 

in  orders,  purchase  by,  of  advowson,  270. 

next  presentation,  270. 
of  agent  cannot  bind  principal,  211. 
of  auctioneer  may  be  agent  for  both  parties,  208. 
of  solicitor 

cannot  bind  vendor  to  give  compensation,  516,  n.  (/). 

notice  to,  of  bankruptcy,  insufficient,  891,  n.  {q). 

purchase  by,  of  client's  property,  48. 

CLIENT.    And  sec  Solicitor. 

communications  by,  privilege  of,  903. 

lien  of,  on  estate  bought  by  solicitor  with  his  money,  978,  n.  (w). 

solicitor  purchasing  property  of,  may  take  objections,  how  far,  506. 

solicitor's  clerk,  purchase  of  property  of,  by,  48. 

transactions  of,  with  legal  adviser,  28,  44. 

CODICIL, 

production  of,  by  vendor,  in  making  title,  369. 

COHABITATION, 

marriage  may  be  presumed  from,  how  far,  378. 

settlement  after  long,  may  be  fraudulent,  927. 

COLLATERAL 
agreement, 

defendant  should  counter-claim  for  performance  of,  1052. 
must  be  in  writing,  if  inseparable  from  agreement  as  to  land,  229. 
need  not  be  in  wi-iting,  224,  1012,  1013. 

non-performance  of,  by  plaintiff,  no  defence  to  his  action  for  spe- 
cific performance,  1052,  1060. 
purchaser  has  notice  of  tenant's  equities  under,  884. 

4o2 
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COUjAT'ERMj— continued. 

deed  to  title,  notice  of,  not  notice  of  its  contents,  879. 

parol  warranty,  parol  evidence  admissible  to  prove,  1012,  1013. 

relations, 

concurrence  of  stranger  supports  settlement  in  favour  of,  926. 
limitation  in  favour  of,  subsequent  to  estate  tail,  effect  of,  925. 
marriage,  how  far  consideration  for  Limitations  in  favour  of,  926. 
remoteness  of  limitations  in  favour  of,  effect  of,  925. 
volunteers  under  marriage  settlement,  925. 

exceptions,  925,  926. 
within  consideration, 

children  of  former  marriage,  how  far,  926. 

illegitimate  child  of  wife,  920. 

issue  of  settlor  by  future  wife,  926. 
within  consideration  and  contract  distinguished,  922. 
security,  meaning  of,  where  several  properties  mortgaged  together,  830, 

mortgagee  after  foreclosure  cannot  enforce,  953. 

not  primary  fund,  under  Locke-King's  Act,  829. 

when  available  against  married  woman  purchaser,  34. 

COLLIERY, 

concealment  of  previous  workings  of,  by  purchaser,  effect  of,  114,  115. 
profits  of,  purchaser  under  Court,  when  entitled  to,  1180. 

COLONIAL  PROBATE  ACT,  1892, 

probate,  and  letters  of  administration,  under,  359. 

COLONIES, 

probate  of  will  in,  how  far  evidence,  359, 
proceedings  in,  how  proved,  354. 

COMMENCEMENT, 

of  action,  what  is,  within  Stat,  of  Lim.,  438. 

of  recitals,  in  deed,  546. 

of  term  must  be  fixed  by  agreement  for  lease,  241,  1013. 

of  title,  condition  as  to,  107. 

what  is  sufficient,  329  et  seq.     See  Abstract. 

COMMENDATION, 

by  vendor,  how  far  allowed,  108  et  seq. 

COMMISSION, 
agent, 

entitled  to,  if  contract  goes  off  through  principal's  fault,  214. 
if  sale  not  effected,  when,  214. 
on  introduction  of  purchaser,  214. 
not  entitled  to,  from  other  contracting  party,  214. 
auctioneer's.     See  Auctioneer. 
broker's,  allowed  in  costs  of  re-investment  under  L.  C.   C.  Act,  720, 

n.  {X). 
corrupt,  agreement  for,  is  bad,  214,  215. 
mortgagee,    auctioneer,  may  deduct,   on  sale  of  mortgaged  pi'operty, 

when,  95,  207. 
partner  must  ac(;ount  for,  963. 
trustee  not  entitled  to,  94,  95. 
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COMMISSIONERS,* 

certificate  of,  evidence  of  redemption  of  land  tax,  393,  394. 

Charity,  power  of  sale  of,  not  abridged  by  Allotments  Act,  1882. 124, 

n.  (m). 
for  acknowledgments  of  married  women,  595. 
Inclosure,  are  now  Board  of  Agricidtui'e,  43. 

award  of,  conclusive  evidence,  346,  n.  (e), 
disabled  from  purcbasing  lands  in  parish,  43. 
exchange  of  lands  of  different  tenure  by,  324,  n.  (>•). 
validity  of  appointment  of,  presumed,  375,  n.  (o). 
Inland  Revenue,  redemption  of  land  tax,  certificate  of,  394. 
Land,  disabled  from  buying  lands  in  parish,  43. 
Tithe,  award  of,  conclusive,  unless  appealed  against,  395. 

can  only  decide  questions  between  titheowner  and  landowner,  395, 
cannot  decide  questions  between  rival  claimants  of  tithes,  395. 
confirmation  of  void  exchange  by,  323,  n.  («). 
under  public  Act  may  bind  landowner  to  take  lands,  276,  n.  {!). 
Woods  and  Forests,  contract  of,  not  enforceable,  1030. 

conveyance  by,  exempt  from  stamp  duty,  263. 

need  not  be  registered,  700. 
pui'chasers  from,  protected,  865. 

COMMISSIONERS  FOR  OATHS  ACTS, 

acknowledgment  of  married  woman  under,  595. 
notarial  acts  under,  357. 

COMMITTEE, 

consent  of  Judge  to  sale  by,  under  statutory  powers,  8,  0,  10, 

to  exercise  of  power,  on  behalf  of  lunatic,  85. 
contract  of  lunatic  purchaser,  enforceable  against,  7,  8,  1034. 

by,  1029. 
vendor,  enforceable  against,  7,  8,  1030. 
by,  1029. 
conveyance  by,  execution  of,  manner  of,  9,  n.  (p),  592. 
covenants  for  title,  may  be  empowered  to  enter  into,  9,  670. 
exchange  by,  may  reserve  minerals,  8,  n.  (i). 
may  set  aside  sale  or  purchase  by  lunatic,  7,  34. 
powers  of  S.  E.  Act,  exerciseable  by,  10,  1128,  1130. 

tenant  for  life  under  S.  L.  Act,  exerciseable  by,  9,  10. 
purchase  by,  of  lunatic's  lands,  when  voidable,  7,  34,  39. 
sale  by,  power  of,  extends  to  what  estates,  8,  9. 
under  L.  C.  C.  Act,  9. 
Lunacy  Act,  8,  9. 

L.  T.  Acts,  lunatic  represented  by,  9. 
under  Partition  Acts, 

reference  as  to  whether  sale  beneficial,  1146. 
request  for  sale  by,  1145,  1146. 
undertaking  to  purchase  by,  1145. 

*  Note. — The  Copyhold,  the  Inclosure,  and  the  Tithe  Commissioners  have 
now  been  amalgamated,  and  constitute  one  body,  if  after  the  11th  of  August, 
1889,  and  before  October,  1903,  under  the  title  of  "  The  Board  of  Agri- 
culture," and  after  September,  1903,  iinder  the  title  of  "The  Board  of 
Agriculture  and  Fisheries," 
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COMMON, 

appendant,  whether  any,  can  be,  except  that  of  pasture,  qucare,  431, 

in  gross,  not  within  Prescription  Act,  430,  n.  {b). 
of  fishery.     See  Fishery. 
right  of, 

absolute  after  sixty  years'  enjoyment,  427. 

acquired  by  thirty  years'  enjoyment,  427. 

defeated  by  showing  illegal  origin,  428. 

fatal  defect  on  title,  if  not  stated,  126,  1088,  1039. 
unless  purchaser  accept  compensation,  1082. 

not  acquired,  where  claim  cannot  lawfully  be  made,  428. 

not  re-created  by  general  words,  557. 

purchaser  compelled  to  take  compensation  for,  when,  1093. 

COMMON  FIELDS  EXCHANGE  ACT,  1834.. 323. 
COMMON,  TENANT  IN.    &e  Tenant  in  Cohmon. 

COMMONEES, 

purchase  of  waste  by,  eo  nomine,  bad,  30. 

COMMONS  ACT,  1899..  181,  324,  n.  {p). 
COMMONS  INCLOSURE  ACT.    Sec  Inclosuee  Acts. 

COMMUTATION, 

maps,  340,  n.  (c). 

of  succession  duty.    See  Succession  Duty. 

of  tithe.     Sec  Tithe. 

COMPANIES  ACTS, 

production  of  documents  belonging  to  companies,  492. 

references  to,  30,  226. 

searches  in  registry  under,  1222. 

winding-up  petition,  search  for,  1222. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845.. 226,  260. 

COMPANY.     And  see  Corporation. 

acquisition  of  lands  by,  how  far  good,  30. 

if  formed  for  an  object  otherwise  than  the  acquisition  of  gain,  30. 

majority,  power  of,  to  bind  minority,  must  bo  express,  57. 

purchase  by  directors  from,  voidable,  39. 

shares  in,  agreement  for  sale  of,  when  to  be  in  writing,  226. 

evidence  of  title  on  sale  of,  328. 
winding-up,  effect  of,  1222. 

COMPENSATION, 

absence  of  condition  for,  effect  of, 

for  defect  iu  quality,  G79. 

for  deficiency  in  quantity,  129,  G75,  G76. 
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absence  of  condition  for,  effect  of— continued 
rigM  of  purchaser  to, 

affected  by  knowledge,  how  far,  675,  1082  ct  seq.      See  KNOW- 

LEDGE. 

qualifying  expressions,  lio-w  far,  676. 
generally,  680  et  seq. 
not  allowed,  if  he  take  doubtful  title,  1078. 

where  performance  of  contract  would  injure  third 

parties,  1080. 
where  purchaser  has  knowledge  of  defect,  1082. 
subject  to  vendor's  right  to  rescind,  1078. 
vendor's  position  as  to, 

can  compel  purchaser  to  accept,  when,  147,  1093. 

cannot  compel  purchaser  to  accept,  when,  147,  679,  1079,  1085 

et  seq. 
has  no  general  right  to,  for  excess  of  quantity,  670. 

higher  value  of  property,  671,  672. 
must  convey  what  he  can  give  with  compensation,  681,  1072, 

1075,  1076,  1081. 
must  give,  at  option  of  purchaser,  for 

absence  of  necessaiy  parties,  1075,  1076. 
inability  to  make  road,  1082. 
misstatement  as  to  rents  and  profits,  141. 
quit  rents,  128. 

refusal  of  wife  to  concur  to  release  her  interest,  540,  1076. 
rights  of  common,  1082. 
mining,  1082. 
want  of  title  to  part,  1075,  1077,  1090. 
after  conveyance, 

not  allowed  in  absence  of  condition,  812. 
on  sale  by  Court,  when  allowed,  1188. 
under  condition,  allowed,  556,  812. 
after  forcible  possession  may  be  allowed,  512. 
alterations  by  vendor  may  be  matter  for,  519. 
assessment  of,  confined  to  surface  value,  678,  679. 
charge  of  portions,  not  allowed  in  respect  of,  540,  n.  [u). 
coal  worked  out,  vendor  in  possession  must  pay  for,  056. 
concurrence  of  parties,  want  of,  subject  for,  1075,  1076. 

wife,  want  of,  subject  for,  540,  n.  («),  1076. 

condition  against,  -,  ,  i,  rcn 

effect  of,  on  respective  rights  of  vendor  and  piu-chaser,  680. 
enforceable  against  vendor,  670,  671. 
not  enforceable  by  vendor,  where  error  is  large,  154,  155,  6<0,  6/1, 

681. 
purchaser  cannot  claim   specific  performance  with  compensation, 

155,  677,  678,  681. 
condition  for, 
applies, 

after  conveyance,  556,  812. 

at  suit  of  purchaser  generally,  681. 

in  favour  of  vendor,  how  far,  146,  n.  (.s),  155. 
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COMFE'NSATION—contiMucL 
condition  for — continued. 
applies — continued. 

to  absence  of  right  of  renewal  on  sale  of  leaseholds,  1076. 
to  misstatements  as  to  repairs,  how  far,  148,  n.  {c). 
to  small  errors  only,  at  suit  of  vendor,  147,  153,  155,  681. 
does  not  apply, 

to  material  eiTors,  at  suit  of  vendor,  150,  155,  670,  681,  1087. 
to  unassessable  error,  153. 

where  purchaser  has  knowledge   of  defect,    1082  et  seq.      See 
Knowledge. 
not  inconsistent  with  condition  for  rescission,  178,  1078. 
rights  of  vendor  and  purchaser  respectively  under,  680,  681. 
trustees  may  use,  how  far,  154,  195. 
condition  for  completion  does  not  exclude  right  to,  676. 
dower,  right  to,  how  far  subject  for,  540,  1079. 
execution  of  conveyance,  not  waiver  of  claim  to,  511. 
for  improvements  not  allowed  to  purchaser  on  rejection  of  title,  516,  517. 
for  loss  of  deeds,  mortgagor  entitled  to,  490. 
for  road  not  being  made,  how  assessed,  1079,  n.  (:;). 
for  timber  felled  by  vendor  pending  completion,  290. 
interest  on,  payable  by  vendor,  when  refunded  out  of  purchase-money, 

679. 
solicitor's  clerk,  cannot  bind  vendor  to  give,  516,  n.  (/). 
under  L.  C.  C.  Act, 

for  consequential  damage,  when  vendor  has  lien  for,  739. 
for  damage,  not  liable  to  stamp  duty,  553,  n.  (e). 
for  severance,  roles  as  to  conversion  apply  to,  303. 
lord  of  manor  not  entitled  to,  on  sale  of  copyholds,  717. 
not  a  debt,  653,  n.  («),  1002. 
under  sect.  85, 

assessment  of,  on  sale  to  public  body,  1019. 

railway  company,  1019. 
bond  does  not  include,  for  minerals,  520,  n.  («). 
must  be  paid  or  deposited  before  entry,  520. 
waiver  of  objections  to  title,  not  always  waiver  of  claim  for,  516,  676, 
1079. 

COMPLETION, 

condition  for,  139  ct  s<q, 

death  of  purchaser  before,  rights  of  representatives  on,  306  ct  seq.     See 
Repeesentatives. 
intestate  without  heir  before,  effect  of,  293,  294. 
vendor  before,  rights  of  representatives  on,  296  ct  seq. 
documents  to  be  handed  over  by  vendor  on,  156,  n.  {n). 
further  evidence  of  title  caimot  be  required  after,  820. 
interest  payable  from  date  fixed  for,  650  et  seq. 
effect  of  delay  upon,  650,  659.     See  Delay. 
interest  payable  from  what  date,  where  no  time  fixed  for,  652 
meaning  of,  in  conditions,  139,  n.  (c). 
non-delivery  of  abstract  ground  for  refusing,  341,  342. 
notice  before,  postpones  purchaser,  837,  841. 
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of  railway,  mandamus  to  compel,  1020. 
purchaser  must  press  for,  500. 

refusal  of,  by  vendor,  may  entitle  purchaser  to  damages,  993,  995. 
rescission  after  and  before,  distinguished  ,807. 
for  misrepresentation,  808. 

of  agent,  809. 
rights  of  purchaser  prior  to,  288  et  seq. 

vendor  prior  to,  293  et  seq. 
time  for,  when  of  essence  of  contract,  495  et  seq.      See  Tute. 
may  be  limited  by  notice,  500. 

COMPROMISE, 

family,  not  voluntary  within  27  Eliz.,  918. 

purchaser's  right  to  recover  from  vendor  moneys  paid  for,  802. 

COMPULSORY  POWERS.     See  L.  C.  C.  Act  ;  Railway  Cohpany. 
notice  under.     See  Notice  to  teeat. 
of  railway  company,  time  for  exercise  of,  62,  525. 

public  body,  not  proceeding  under,  treated  as  private  individual,  1107. 
purchase  under,  how  far  a  conversion,  301  et  seq. 

CONCEALED  FRAUD.     SeeY^BXxra. 

CONCEALMENT, 
by  purchaser, 

inadequacy  caused  by,  may  be  defence  for  vendor,  1094. 
relief  for,  745. 

of  advantages,  lawfvd,  114,  115. 

of  previous  trespass  precludes  specific  performance,  114,  115. 
by  vendor  of  material  facts, 

effect  of,  at  law,  103. 

in  equity,  112. 

ground  for  relief  after  completion,  when,  807. 
of  claim  by  incumbrancer,  how  far  lawful,  1192. 
of  document  material  to  title,  criminal  liability  for,  105,  338. 
of  intrinsic  and  extrinsic  cii'cumstances,  distinguished,  102,  n.  [b). 
of  value,  not  fatal,  102. 
specific  performance  refused  on  ground  of,  1061,  1062. 

CONCUBINE, 

purchase  in  name  of,  not  an  advancement,  970. 

CONCURRENCE, 

of  bankrupt  unnecessary,  538. 

of  dower  trustee,  how  far  necessary,  540,  541,  566. 

of  dowress,  when  necessary,  538  et  seq. 

of  first  purchaser  on  conveyance  to  sub-purchaser,  536. 

of  heir,  under  unregistered  will,  effect  of,  701,  702. 

of  husband, 

in  conveyance  by  wife  under  Fines  Act,  how  dispensed  with,  597, 
598. 
of  separate  estate,  unnecessary,  542  et  seq. 

in  settlement  of  wife's  separate  estate  does  not  make  it  good,  920. 


1298  INDEX. 

CONCUREENCE— tf6«i;iM««(?. 
of  impossible  parties, 

purchaser  may  dispense  with,  and  claim  compensation,  1075. 

vendor  not  ordered  to  procure,  1073. 
of  incompetent  persons,  effect  of  condition  for,  160. 
of  judgment  creditors,  how  far  necessary,  738. 
of  mortgagee,  on  sale  of  equity  of  redemption,  necessary,  538,  603. 
of  mortgagor  in  sale  by  mortgagee,  unnecessary,  GO,  538. 
of  necessary  parties, 

condition  that  purchaser  shall  procure,  171,  172. 

costs  of,  borne  by  vendor,  172,  714,  1072. 

failure  to  obtain,  may  avoid  contract,  160. 

settlement  may  be  made  good  by,  918. 

vendor  must  procure,  537,  1072  ct  scq. 
of  necessary  parties  on  sale  by  Court, 

direction  for,  unnecessary  in  decree,  1182. 

of  ccstids  que  iriistcnt,  when  unnecessary,  1187,  1188. 

of  mortgagee,  ordered  on  what  terms,  1183. 

order  for,  how  made,  1183. 

purchaser  entitled  to,  1182  et  scq. 
who  are,  1181,  1182. 
of  nominal  trustees  imder  covenant  to  sui-render  must  be  obtained,  537, 

1072. 
of  parties,  requisition  for,  shoiild  be  made  at  once,  508. 

to  conveyance.     See  Parties. 
of  stranger,  in  settlement  in  favour  of  collaterals,  makes  it  good,  925. 

to  pay  debts  is  for  benefit  of  settlor's  family, 
916. 
of  trustees  with  other  owners  on  joint  sale,  when  good,  73. 
of  rmnecessary  party,  requisition  for,  may  involve  costs,  500,  507. 
of  wife  on  conveyance  of  freeholds  must  be  acknowledged,  593. 

CONDITION, 

breach  of, 

notice  of,  effect  of,  on  purchaser,  71. 
to  give  notice  upon  sale  by  mortgagee,  effect  of,  81,  82. 
what,  justifies  entry  by  purchaser  of  reversion,  824. 
must  be  strictly  adhered  to  in  power  of  sale  affecting  legal  estate,  71. 
on  acceptance  of  offer  imports  new  term,  253. 
subject  to  approval  of  title  by  solicitor,  253. 
references  being  good,  253,  n.  («). 
power  of  sale  dependent  on,  whether  precedent  or  subsequent,  71. 
precedent  must  be  fulfilled  to  make  contract,  272. 

performance  of,  necessary  for  specific  performance,  1068. 
to  exercise  of  power  of  sale  in  mortgage,  relieved  against,  71,72. 
powers  in  S.  L.  Act,  purchaser  protected  against, 
72. 
to  right  of  pre-emption,  strictly  construed,  272. 
to  take  effect  on  bankruptcy,  how  far  good,  27. 

CONDITIONAL, 

acceptance  of  offer  does  not  constitute  contract,  253. 

on  formal  agreement,  effect  of,  250. 
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CONDITIONAL— co«<i'/»/^i. 

acceptance  of  title,  on  acceptance  of  proposed  conveyance,  511. 

on  compliance  with  requisition,  508,  1110. 

on  verification,  509. 
agreement,  parol  evidence  to  show,  254. 
power  of  sale  and  trusts,  nature  of,  71. 
purchase  and  mortgage  distinguished,  834. 
waiver  of  notice  of  abandonment  construed  strictly,  504 . 

CONDITIONS  OF  SALE, 

against  production,  effect  of,  168. 

ambiguous,    allowed    if     brought    to    purchaser's    knowledge,     118, 
119. 
as  to  title  to  be  shown  are  bad,  159. 
construed  in  favour  of  purchaser,  118. 
do  not  exclude  purchaser's  general  rights,  118. 
as  to  absence  of  covenants  for  title,  777,  778. 
as  to  abstract, 

delivery  of,  137  et  scq.,  174. 
inspection  of,  before  sale,  169. 
of  satisfied  terms,  326. 
as  to  apportionment, 

of  accruing  rents,  142. 

of  covenants,  on  sale  of  freeholds,  191,  192. 
of  rent-charge,  on  sale  in  lots,  143. 
of  rent-service,  on  sale  in  lots,  143. 
of  rents  and  outgoings,  142,  143,  191,  192. 
on  sale  of  leaseholds  in  lots,  143. 
severance  of  reversion,  143,  144. 
of  tithe  rent-charge,  396. 
as  to  assumption  of  fact,  165. 
as  to  attested  copies  of  deeds,  156,  157. 
as  to  charges  subsisting  on  property,  173. 
as  to  compensation.     See  Compensation. 

effect  of,  after  completion,  556. 
use  of,  by  trustees,  154. 
as  to  completion,  should  make  time  of  essence,  139,  140. 
as  to  concurrence  of  incompetent  persons,  effect  of,  160. 

of  parties,  binds  vendor,  537. 
as  to  conveyance,  142. 
as  to  conveyance  being  prepared  by  purchaser  does  not  make  him  liable 

for  costs  of  concurrence  of  parties,  165,  n.  [t),  171. 
as  to  covenants  for  title  by  trustee  or  mortgagee,  142,  194. 
as  to  crops,  144. 
as  to  deeds,  156  ct  acq. 

custody  of,  on  sale  in  lots,  158. 
as  to  delay,  140. 

how  framed,  140. 
as  to  deposit,  forfeiture  of,  and  resale,  unnecessary,  179,  1005. 

payment  and  investment  of,  137. 
as  to  easements,  applies  to  what  extent,  172. 
as  to  encroachments.     See  Special  Conditions,  infra. 
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CONDITIONS  OF  S>A.'L'E—coHtimied. 
as  to  evidence 

for  acceptance  of  specified,  does  not  relieve  vendor  from  producing 

all  in  his  possession,  169. 
from  recitals,  161. 
from  statutory  declarations,  162. 
of  identity  from  twenty  years'  possession,  161,  162 
of  performance  of  covenants  in  lease,  188,  189. 
as  to  execution  of  conveyance,  unnecessary,  142. 
as  to  fire  insurance,  193,  194. 
as  to  fixtures,  144. 
as  to  identity,  construction,  170. 

where  tenures  are  mixed,  170. 
as  to  inclosed  lands,  181. 
as  to  incumbrances,  173. 
as  to  interest,  139,  140. 
as  to  legal  estate,  165. 
as  to  misdescription,  146  et  seq. 
as  to  modification  of  building  plan,  194. 
as  to  non- acknowledgment  of  deed  by  married  woman,  18. 
as  to  notice  of  contents  of  lease,  187. 
as  to  opinion  of  counsel  being  binding  must  not  suppress  imfavourable 

opinion,  169. 
as  to  outstanding  estate  being  got  in  by  purchaser,  165,  171. 

does  not  include  mortgage,  172. 
as  to  performance  of  covenants  by  vendor,  189. 
as  to  possession  under  lease  being  evidence  of  the  performance   of 

covenants,  189. 
as  to  receipt  of  rents  and  profits  from  completion,  141. 
as  to  recitals,  161. 

as  to  registration  of  leaseholds  under  L.  T.  Acts,  1250,  1251. 
as  to  resale  and  forfeitiu-e  of  deposit,  179,  180. 
as  to  reservation  under  award,  181. 
as  to  reserved  bidding,  137. 
as  to  retracting  bidduig,  136. 
as  to  stamps,  when  void,  264. 
as  to  timber,  145,  146. 
as  to  time, 

acceptance  of  abstract  is  waiver  of,  504. 

requisitions  is  waiver  of,  504. 
for  further  requisitions,  expedient,  174. 
for  payment  of  purchase-money,  273. 
for  requisitions,  173. 

runs  from  delivery  of  perfect  abstract,  139,  174. 
may  be  enlarged  or  waived  expressly,  or  by  conduct,  603. 
non -application  for  abstract  may  be  waiver  of,  504. 
non-delivery  of  abstract,  cfi'cctof,  341. 
vendor,  not  observing,  cannot  insist  on,  503. 
when  waived,  174. 
as  to  tithe.     Sec  Special  Conditions,  vifra. 
as  to  title, 

against  production  of  curlier  title  dues  not  preclude  investigation 
alhoidc,  162.  167,  168. 
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CONDITIONS  OF  SAliB— continued. 
as  to  title — continued. 

against  requiring  earlier  title,  167,  168,  n.  (i). 

ambiguous,  do  not  bind  purchaser,  159. 

explicit,  bind  purchaser,  163  ct  scq.,  168. 

inconclusive,  166. 

knowledge  of  defect  by  purchaser,  effect  of,  1091  ct  scq. 

misleading,  what  are,  166,  168. 

must  not  require  assumption  of  facts  known  to  be  otherwise,  166. 

must  not  state  conclusion  of  law  as  a  fact,  166. 

must  state  irregularity  in  root  of  title,  166,  170,  331. 

not  to  inquire  into  lessor's  title,  effect  of ,  159,  160,  186,  776,  887, 

888. 
restrictive,  purchaser  not  always  protected  by,  196. 
to  beneficial  ownership,  when  contract  thereto  not  completed,  bad, 

161. 
to  sell  such  as  vendor  has,  binds  purchaser,  164. 
to  show  possessory,  precludes  purchaser  from  requiring  marketable, 
166. 
as  to  validity  of  lease,  bad,  if  lease  invalid,  159,  160. 
as  to  waiver,  191. 

as  to  want  of  covenants  for  title,  787. 
registration,  186. 
stamps,  186. 
as  to  withdrawing  bids,  200. 
lots,  136. 
circulation  of,  prior  to  sale,  expedient,  136. 

construction  of,  is  according  to  legal  and  customary  meaning,  118, 
covenants  not  mentioned  in,  conveyance  cannot  be  subject  to,  533,  n.  {d). 
depreciatory.     See  Depeeciatoey. 

for  covenant  as  to  user,  how  to  be  carried  out  in  conveyance,  584,  585. 
for  payment  of  penalty,  180. 
for  rescission,  178  ct  seq.    And  see  Rescission. 

applicable  to  objections  on  conveyance,  how  far,  178. 
consistent  with  condition  for  compensation,  178,  1078. 
form  of,  175. 

frivolous  objections  may  give  rise  to  exercise  under,  506,  507. 
vendor  cannot  rely  on 

to  obtain  better  offer,  179. 
to  show  no  title,  178. 
where  he  conceals  defects,  178,  1078. 
where  objections  not  apparent  on  abstract,  174. 
when  right  of,  to  exercise  arises,  175,  176. 
incorporated  in  offer  to  purchase  by  letter  after  auction,  how  far,  252. 
incumbrances,  must  mention,  173. 
"month,"  meaning  of,  in,  505. 
mortgagee  selling  has  discretion  as  to  use  of,  83. 
"next,"  as  attribute  of  day  for  completion,  meaning  of,  139,  n.  {/>), 

505,  n.  {e). 
on  sale  by  Court, 

as  to  deduction  of  property  tax,  1170. 

as  to  discharge  of  purchaser  and  return  of  deposit,  1174,  1175. 
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COXDITIONS  or  SALE—coniimied. 
on  sale  by  Court — continued. 

as  to  reseiTed  bidding,  11G5,  11G6. 

form  of,  1165. 

how  prepared,  1164. 

settled  in  Ghambcrs,  1164. 
parol  declarations  cannot  vary,  except  for  purpose  of  defence,  119. 
party,  consenting  to  sale,  bound  by,  122. 
printed,  should  be,  136. 

reading  aloud  at  auction  not  sufficient  publication  of,  136. 
rules  as  to,  apply  to  sale  by  private  contract,  230. 
special,  general  remarks  on,  194  et  scq. 

if  unnecessary,  are  depreciatory,  195  ct  seq.     See  Depeeciatory. 
special,  to  be  used,  on  various  sales 

of  copyholds,  formerly  waste,  182. 

of  encroachments,  182. 

of  enfranchised  copyholds,  183.  ^ 

of  inclosed  lands,  181. 

of  land  in  lots,  191,  192. 

of  leaseholds,  186  ci!  scq. 

as  to  evidence  of  observance  of  covenants,  188. 
must  not  refer  to  covenants  as  "  usual,"  187. 

of  renewable  leaseholds,  192. 

of  strips  of  waste,  182. 

of  tithes,  183. 

on  sale  of  reversion,  192. 

superfluous  lands,  165. 
stereotyped  form  of,  practice  of  using,  136. 
stringent,  not  favoured  by  Court,  171. 

to  relieve  vendor  from  giving  information  must  be  precise,  163. 
undertaking  in,  construed  strictly  against  vendor,  119. 

CONDUCT, 

amounting  to  acquiescence,  not  necessarily  confirmation,  57. 
evidence  against  advancement,  how  far,  971,  972. 

of  illegitimacy,  how  far,  376,  377. 
misrepresentation  by.  111. 
of  plaintiff  after  contract,  how  far  defence  to  specific  performance, 

1099. 
of  registration  proceedings  under  L.  T.  Acts,  1250. 
of  sale,  purchase  by  solicitor  having,  voidable,  40. 
of  sale  by  Court, 

improper,  in  management,  purchaser  discharged  by,  when,  1169. 

what  is,  1169,  n.  (.r). 
in  foreclosure  or  redemption  action,  1162. 

judge's  discretion  as  to,  will  not  be  interfered  vrith,  1161,  n.  {p). 
person  having,  cannot  bid,  1159,  1160. 

purchase  by,  may  be  set  aside,  40,  1160. 
solicitor    of,    prepares    abstract    and    particulars, 
1163. 
to  whom  given,  1161,  1162. 
rio-ht  to  injunction  for  breach  of  covenant  lost  by,  777,  779. 
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CO'i!f'D'UCT—co)itinued. 

waiver  of  conditions  as  to  time  by,  503. 

by  neglect  to  require  possession,  503. 

by  proceeding  witb  purchase,  503. 
waiver  of  objections  may  be  implied  from,  509,  510. 

CONFIDENTIAL  COMMUNICATIONS.     SeeTRiviLm^. 
vendor  need  not  disclose,  368. 
what  are  protected  as  such,  903,  90-1. 

CONFIRMATION.     A)id  see  Ratificatiojt. 
acquiescence  distinguished  from,  57. 
by  cestui  que  trust,  what  amounts  to,  56,  57. 
by  infant,  32. 
by  married  woman,  35,  57. 
deed  of,  should  recite  objections,  550. 
lapse  of  time  amounts  to,  when,  55. 
of  alien's  title,  by  Crown,  before  denization,  32. 
^         of  award  by  Board  of  Agriculture,  181. 

of  doubtful  title,  whether  purchaser  can  require,  by  separate  deed,  530. 
of  void  exchange  by  Tithe  Commissioners,  323,  n.  (;«). 
of  voidable  contract,  113. 

estate  created  by  tenant  in  tail,  821. 

sale  advised  bars  relief,  760. 

transaction  may  be  by  will  or  deed,  760. 
right  to  re-conveyance,  lost  by,  760. 

under  seal  of  Board  of  Agricultm-e,  conclusive  evidence,  184. 
voluntary,  of  voidable  sale,  when  invalid,  550,  n.  {o),  750. 

CONFIRMATION  OF  SALES  ACT,  1862, 
application  under,  now  avoided,  how,  1135. 
construction  of,  1134. 
effect  of,  77,  1134,  1135. 
minerals  under,  77,  n.  (~). 

order  made  under,  without  reference  to  particular  sale,  1135. 
procedure  under,  1134. 

CONSECEATION  OF  CHURCHYARDS  ACT,  1867.. 3,  n.  («). 

CONSENT, 

by  c,  q.  t.  to  improper  purchase,  when  presumed,  56. 

by  parties,  agreeing  to  join  in  conveyance,  should  be  in  wilting,  318. 

by  protector.     See  Peotectok. 

contract  to  sell  without  owner's,  how  far  enforceable,  1066. 

effect  of  concurrence  in  disentailing  deed,  on,  87. 

order  for  sale  by  Court  not  invalidated  by  want  of,  1128. 

parol,  where  insufficient,  84, 

to  exercise  of  power, 

alienation  affects  right  of,  how  far,  86. 

by  bankrupt  and  his  trustee,  85,  SO. 

by  c.  q.  t.  becoming  trustee,  70. 

by  committee  of  lunatic,  85. 
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COl^SE'NT—mifinued. 

to  exercise  of  power — continued. 

by  named  persons,  where  one  dies,  84. 
by  survivors  of  class  after  death  of  one,  85. 
general,  whether  sufficient,  84. 
may  be  given  after  exercise,  84. 
must  be  for  general  not  individual  benefit,  70. 
not  invalid  because  it  benefits  consenting  party,  85. 
parol,  how  far  insufficient,  84. 
to  sale  does  not  bind  future  interest  of  consenting  party,  855. 
under  Inclosure  Acts,  award  is  evidence  of,  323,  n.  (o). 
under  Settled  Estates  Act, 

of  parties  under  disability,  1128  et  seq. 
infant,  1129. 
lunatic,  1130. 

married  woman,  1130,  1131,  1132. 
person  of  unsound  mind,  1130. 
of  persons  interested,  when  dispensed  with,  1121,  1122. 
under  Settled  Land  Act,  of  tenant  for  life,  when  necessary,  83,  84. 

CONSIDERATION, 

adequacy  of,  how  determined  as  to  reversions,  754. 
apportionment  of,  on  conveyance  of  lands  of  different  tenure,  552. 
assignment  of  leaseholds,  how  far  valuable,  917,  918. 
condition  as  to  sufficiency  of,  on  resale  of  reversion,  192. 
excessive,  defence  to  specific  performance,  how  far,  1097. 

no  ground  for  relief  after  completion,  811. 
fixed  by  valuation,  Court  will  enforce,  242,  1098. 
for  family  arrangement,  Court  will  not  scrutinize,  753. 
for  mining  licence,  whether  purchase-money  or  rent,  296,  n.  (/•). 
for  sale  by  limited  owner,  how  to  be  paid,  688. 

need  not  be  gross  sum,  89. 
trustees,  cannot  be  rent-charge  or  annuity,  89. 
must  be  gross  sum,  89. 
settlement,  loan  may  be  good,  929. 
may  be  past,  928. 

proved  by  parol,  927,  928,  1012. 
futiu-e,  if  unenforceable,  contract  for,  is  not  enforced,  1098. 
inadequacy  of, 

defence  to  specific  performance,  when  estate  in  possession  is  not,  1094. 

reversion,     how    far, 
1095. 
does  not  make  conveyance  fraudulent  within  27  Eliz.,  916. 
effect  of,  on  dealings  with  reversion  under  old  law,  748  et  seq. 

present  law,  755. 
evidence  of  fraud,  when,  755. 
ground  for  relief,  when,  745,  746. 
misstatement  as  to,  effect  of,  746,  n.  {t). 
supported  by  natural  love  and  affection,  when,  754,  n.  {a). 
marriage,  collaterals,  how  far  within,  921  et  seq.     See  Collateeals. 
is  valuable,  919. 

unless  settlement  in  to  defraud  creditors,  927. 
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mortgagee  selling  may  allow  part  to  remain  on  mortgage,  89. 

must  be  stated,  242. 

of  annuity,  effect  of  annuitant's  death  on  contract  in,  1096. 

of  costs,  purchase  by  solicitor  from  client  in,  46. 

of  past  debt,  conveyance  in,  puts  purchaser  on  inquiry,  896. 

of  security,  liable  to  stamp  duty,  553. 

of  transfer  of  stock,  liable  to  stamp  duty,  553. 

on  conveyance  must  be  truly  stated,  551. 

penalties  for  misstatement  of,  551. 
on  conveyance  must  include  fixtures  and  timber,  551. 
paid  to  another  at  vendor's  request,  good,  742. 
parol  evidence  may  establish,  760,  927,  928,  1012. 

of  payment  of,  to  raise  resulting  trust,  968. 
purchaser  may  recover  balance  of,  beyond  sum  stated,  551. 
seal  is  not  for  purposes  of  specific  performance,  1095. 
settlement,  fraudulent   under  13    Eliz.  not    established  by,  934.      See 
Fraudulent  Conveyance. 

is  evidence  in  favour  of  validity  of,  934. 
settlement,  post-nuptial,  what  is  good,  for,  915. 

true  test  of,  915. 
stamp-duty  payable  on,  551. 
statement  of,  in  conveyance,  not  conclusive,  760. 
transfer  in  writing  of  parol  contract  is  good,  225. 
uncertain,  how  far  Court  will  consider  adequacy  of,  747,  1096. 
waiver  of  disputed  right  is  valuable,  914. 

CONSOLIDATION, 

applies  to  foreclosure  and  redemption  action,  949. 

only  when  default  has  been  made  on  both  securities,  949,  950. 
doctrine  of,  as  applied  in  Vint  v.  Padgett,  948,  949. 
excluded  by  Conv.  Act,  how  far,  532,  950. 
mortgagee  from  voluntary  settlor  cannot  have,  as  against  volunteers, 

913. 
notice  of  purchase  of  equity  of  redemption,  not  necessary  to  exclude, 

713. 
of  costs  cannot  exist,  where  debts  cannot  be  consolidated,  950. 
prior    dealings    with    equity    of    redemption,   not    affected    by,    713, 

949. 
purchase  of  equity  of  redemption,  how  affected  by,  531,  532. 

CONSTRUCTION, 

of  ambiguous  instrument,  how  far  purchaser  affected  with  notice  of,  877. 
of  restrictive  covenants,  779. 

words  in  covenants  for  title,  797  et  seq. 
of  will,  costs  of,  how  borne,  508,  715,  1112. 

requisition  for,  good,  508. 
questions   of,  may  be   decided   on    vendor  and   purchaser's  summons, 
nil,  1112. 

CONSUL, 

notarial  acts  by,  how  proved,  357. 

D.     VOL.  n.  4  p 
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CONTINGENT, 

consideration,  failure  of,  how  far  defence  to  specific  performance,  1097. 
interest  in  copyholds  now  capable  of  alienation,  711. 

married  woman  can  convey  by  acknowledged  deed,  596,  600. 

may  be  conveyed  by  deed,  268. 
reversion,  inadequacy  of   consideration  affects  sale  of,   how  far,  749, 

750. 
time  does  not  run  against  c.  q.  t.,  while  his  interest  is,  55. 

CONTRACT.     Src  Aoeeement  ;  Feauds,  Statute  of  :    Specific  Perform- 
ance. 
abandonment  of.     Sec  Abandonment. 

purchaser  must  return  abstract  on,  315. 
acquiescence  in  notice  to  treat  may  amount  to,  301. 
action  on,  at  law,  defences  to,  101 1  et  seq.     See  Defence. 
adoption  of  ancestor's,  by  heir,  effect  of,  301. 
after-acquired  interest  bound  by,  when,  819. 
alteration  of,  destroys  rights  of  party  under,  261. 
property  by  vendor  may  avoid,  290. 
altered,  admissibility  of,  201,  n.  («). 

approval  of  draft,  by  solicitor,  whether  an  agreement,  258,  259. 
assignment  of  benefit  of,  effect  of,  1005. 
auctioneer  cannot  vary  terms  of,  199. 
bankruptcy, 

disclaimer  of,  trustee  of  purchaser  has  right  of,  on,  295. 
of  either  i)arty  does  not  avoid,  294,  1005. 
building,  how  far  enforceable,  30S,  1025  et  seq.     -S^;^ Building  Conteaot. 
by  agent.     Sec  Agent. 
by  company.     See  Corporation. 
by  corporation.     See  Corporation. 
by  directors  of  company,  260. 
by  letter.     Sec  Letter. 
by  mortgagee  with  mortgagor,  271,  272. 
by  partnership  firm.     See  Paetnership. 
conversion,  effected  by,  299  et  seq.     Sec  Conversion. 
conveyance  cannot  be  explained  by,  550. 
copy  of,  should  accompany  abstract,  344. 
costs,  caused  by  will  made  after,  vendor's  estate  bears,  715. 
before,  not  given,  715. 
of,  include  costs  of  abstract,  316. 
death  before  completion, 

of  either  party  does  not  avoid,  294,  1005. 

of  purchaser,  effect  of,  on  rights  of  representatives,  306  ct  seq.     See 
Representatives. 
effect  of  Locke  King's  Acts  on,  306,  307,  832.     See 
Locke  King's  Acts. 
of  vendor,  effect  of,  on  rights  of  representatives,  299,  300,  304.     See 
Representatives  . 
vests  legal  estate  in  whom,  296,  297. 
who  must  convey  on,  297  et  srq. 
devise,  effect  of,  on.     See  Devise. 
distress  not  a  defence  to  action  on,  745. 
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duty  of  person  making,  with  agent,  988. 

enforceable  against  heir  may  be  carried  out  by  personal  representatives, 
300. 
purchaser  who  fails  on  V.  «S:  P.  siimmons,  1113. 
evidence  of  waiver  of  Uen,  when,  735. 

explicit,  must  be,  to  exclude  purchaser's  right  to  title,  1]8, 
for  compensation.     See  Compensation. 
for  lease,  lessor's  right  to  covenants  on  assignment  of,  1068. 

of  undivided  moiety  of   mineral  property,  will  be  enforced, 
1079. 

for  purchase, 

by  lessee  is  acknowledgment  of  lessor's  title,  312. 

dower,  how  affected  by,  314. 

of  equity  of  redemption  by  mortgagees, 

at  date  of  mortgage  bad,  271. 

does  not  merge   security  in  favour  of  mesne  incumbrancer, 
3U. 

ground  for  refusing  relief  to  mortgagor  on  ejectment,  312. 

lets  in  dower,  how  far,  314. 

for  sale, 

at  specified  price  plus  share  of  profits,  how  construed,  242. 

by  bachelor  marrying  before  conveyance,  effect  of  on  dower,  314. 

by  joint-tenant  is  severance,  313. 

by  mortgagee  does  not  bar  action  for  mortgage  debt,  312. 

by  municipal  corporation.     Sec  Municipal  Coepoeation. 

by  one  of  several  executors  of  leaseholds,  whether  enforceable,  616. 

by  tenant  for  life,  under  power,  how  far  enforceable,  321,  1029. 

S.  L.  Act,  how  far  enforceable,  1020,  1030, 
1032. 
in  tail  in  possession,  how  far  enforceable,  32 1 . 

not  enforceable  against   remainderman,  321,   853, 
1031,  1032. 
by  testator  entitles  executor  to  purchase-money,  622. 
Court  may  adopt  under  Partition  Act,  1149. 
dower,  how  affected  by,  314. 
purchaser  of,  entitled  to  what  abstract,  315. 
purchaser's  tenancy  determined  by,  when,  514. 
illegality  of,  a  defence  to  action  on  contract,  738,  1014,  1015. 

interest  under, 

of  purchaser  is  devisable,  307. 
insurable,  193. 

of  vendor  is  that  of  trustee,  how  far,  287,  674. 
judgment  entered  up  after,  but  before  conveyance,  effect  of,  1201,  1211. 
lien  of  vendor  under.     Sec  Lien. 
lunacy  of  either  party  does  not  avoid,  294. 

committee  in,  rights  and  liabilities  of,  under.     Sec  Costsiittee. 
mortgage  subsequent  to,  postponed  to  purchaser's  lien,  519. 
non-delivery  of  abstract,  effect  of,  on  purchaser's  liability  under,  341. 
not  presumed  as  against  heir,  311. 
of  pre-emption,  270. 

4r2 
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parol  evidence  admissible  to  explain,  how  far,  1008  ct  scq.     See  Paeol. 
to  prove  conditional  character  of,  254,  1008, 
1009. 
■when  bad  under  Stat,  of  Frauds.     See  Feauds,  Statute  of. 
when  enforceable,  1035  ct  scq.     See  Paet-peefoemance. 
plaintiff  at  law  must  show  performance  of  his  part,  1001  et  scq. 
preliminary  for  lease,  intended  assignee  not  entitled  to,  327. 
recital  of,  in  conveyance,  when  proper,  550. 
refusal  to  perform  is  immediately  actionable  breach,  1004. 
rescission  of, 

defendant  in   specific  performance   should  not  counter-claim  for, 

1086,  n.  (?«). 
order  for,  may  be  made  on  V.  &  P.  summons,  1112. 
right  of  purchaser  after, 

damages  for  breach,  984. 

what  not  recoverable,  990. 
recoverable,  989. 
loss  of  bargain  not  recoverable,  992  ct  scq. 
right  of  purchaser  to, 

for  delay,  499  et  seq. 

for  misrepresentation,    104,    806    et   scq.       See  Miseepeesen- 

TATION. 

for  misrepresentation  of  vendor's  agent,  100,  810. 

distinction    between    executed    and  executory   contract, 
807. 
on  executed  contract,  what  is  grovmd  for,  808  et  scq. 
on  vendor's  default,  though  contract  under  seal,  984. 
only  if  restitution  can  be  made,  985. 
rights  of  purchaser  under,  288  et  scq. 

vendor  under,  289,  293  et  scq. 
sale  by  private,  before  Lord  Cranworth's  Act,  73. 
stamps  on,  262  ct  scq. 

what  are  exempt  from,  263. 
subsequent  acts  of  parties  inadmissible  to  explain,  1013. 
time  for  enforcing,  tendency  of  Court  is  to  limit,  1101. 
under  L.  C.  C.  Act.     See  Lands  Clauses  Consolidation  Act;  Railway 

Company. 
imder  Public  Health  Act.     See  Public  Health  Act. 
under  seal,  release  of,  must  be  by  deed,  1001,  n.  (.r). 
variation  of,  admissible  to  defendant  in  specific  performance,    1047  et 
scq. 
evidence  of,  how  far  admissible  at  law,  1008. 
inadmissible   to   plaintiff  in    specific   performance,    1046, 
1047. 
vendor,  how  far  trustee  till  completion,  287,  288,  297,  298,  G09,  610. 

CONTRIBUTION, 

action  for,  by  joint  purchaser  advancing  whole  purchase-money,  962. 
by  purchasers  inter  se  to  charge  supposed  to  be  invalid,  951. 

pai  amount  charges,  947. 
of  purchase -money  in  unequal  shares  makes  tenancy  in  common,  958. 
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CONVERSION, 

adoption  by  heir  of  ancestor's  jDarol  contract  is,  301. 
agreement  by  claimants  to  sell  and  di^'ide  produce  is,  301. 

fixing  price  of  land  to  be  contingently  taken  is  not,  302. 
contract  for  sale,  even  in  case  of  settled  estate,  303. 

under  L.  C.  C.  Act,  -when  binding,  is,  301,  302. 

when  binding,  is,  299. 
joint  speculation  in  building  land  is,  964. 
of  land  of  survi\'ing  partner  into  realty,  how  effected,  965. 
operates  only  from  date  fixed  for  completion,  296,  297,  299,  300. 
option  to  purchase  works,  as  from  date  of  its  exercise,  300. 
order  of  Court  under  Partition  Act,  does  not  work  as  against  persons 

under  disability,  303,  n.  (/),  1140,  1141. 
works,  as  to  all  lands  sold,  302,  303. 
purchase  may  be  rebutted  by  circumstances  of  user,  964. 

of  land  for  partnership  works,  964. 
sale  under  L.  C.  C.  Act  by  persons  under  disability  is  not,  301,  302. 

CONVEYANCE, 

"aU  estate  clause  "  unnecessary  in,  565. 

appointment  of  person  to  convey  estate  of  necessary  party  under  Partition 
Act,  1140. 
make,   on  vendor's   refusal,   607,  009,  n.   («), 
1184. 
purchaser's  solicitor  to  make,  on  vendor's  refusal,  610. 
by  alien  to  subject  before  Naturalization  Act,  31. 
by  committee  of  lunatic  vendor,  1128,  1130. 
by  heir  or  devisee  frees  land  from  liability  to  creditors,  644. 
by  husband  bars  right  to  dower,  539,  565.     See  Dowee. 
by  lord  of  manor  of  fee  simple,  185. 

by  personal  representatives  on  contract  enforceable  against  heir,  297. 
by  tenant  in  tail  and  remainderman,  form  of,  538. 

requires  enrolment,  708.     See  Eneolmext  ;  Tenant  in 

Tail. 
should  be  separate  from  disentailing  deed,  532. 
by  third  party  cannot  be  forced  on  purchaser,  1066. 
by  trustees  to  c.  q.  t.  on  determination  of  trusts,  602. 
concurrence  of  husband,  effect  of  dispensing  with,  under  Fines  Act,  598. 
proper  parties,  order  for   specific   performance  implies, 
537,  538,  1072. 
purchaser  from  Court  entitled  to,  1181. 
concurrence  of  vendor  in  specified  capacity  does  not  restrict  effect  of, 

729. 
condition  against  purchaser  of  several  lots  having  more  than  one,  138. 
for  covenant  as  to  user  how  to  be  secured  in,  584,  585. 

whether,  should  extend  to  objections  on,  175. 
confirmation  of  breach  of  trust  may  be  kept  off,  530. 
consideration  for.     See  Consideration. 

misstatement  of,  effect  of,  on  right  to  set  aside,  746,  n.  [t). 
of  annuity,  how  to  be  secured  in,  585. 
of  waiver  of  disputed  right  is  valuable,  914. 
contract  cannot  explain,  550. 
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coveuants  in,  against  known  defects,  form  of,  794,  795. 

to  be  contained  in,  may  be  decided  on  V.  &  P.  summons,  586. 
death  of  vendor  before,  effect  of,  on  persons  to  make,  296,  297. 
defective,  may  be  supported  by  getting  legal  estate,  837. 
devise  revoked  by,  how  far,  311. 
dower,  uses  to  bar,  should  be  omitted  in,  565,  566. 
draft.     Sec  Deaft. 
duplicate  of,  proper  form  of,  796,  797. 

refusal  to  execute,  when  breach  of  covenant  for  further 
assurance,  796,  797. 
easements  and  rigMs, 

cannot  be  made  subject  to,  not  appearing  in  abstract  or  particulars, 

533,  n.  {d). 
continuous  and  discontinuous,  no  distinction  between,  563. 
how  reserved  under,  534. 
necessary  pass  under,  660  ct  scq. 
reservation  of,  should  be  express,  564. 
what  pass  by  implication,  558. 
engrossment  of.     See  Engrossment. 
evidence  to  contradict,  inadmissible,  when,  744. 
execution  of, 

as  escrow  may  be  proved  by  parol,  731. 

precludes  purchaser's  right  to  title  deeds,  731. 
by  attorney,  how  far  purchaser  must  accept,  592. 
by  necessary  parties,  vendor  pays  costs  of,  714. 
by  person  appointed  by  Court  for  the  purpose,  607,  1184. 
by  vendor  personally,  592. 
condition  as  to,  unnecessary,  142. 
need  not  be  in  purchaser's  presence,  681,  682. 
not  necessary  to  bind  covenantor,  585,  768. 
not  waiver  of  compensation,  511. 

want  of,  defence  to  specific  performance,  how  far,  1005. 
no  defence  to  action  on  covenants,  806. 
feoffment  when  employed  as,  553. 
fixtures,  enumeration  of,  when  proper,  559. 

pass  by,  without  mention,  559. 
fraudulent.     See  Fraudulent  Conveyance. 
general  words  implied  by  Con  v.  Act,  557. 

pass  necessary  rights  of  user,  561,  562. 
unnecessary  in,  557.     Sec  General  Words. 
give,  meaning  of,  in,  586. 
grant,  meaning  of,  in,  586. 

under  L.  C.  C.  Act,  586,  587. 
heirs  of  equitable  vcud(jr  when  necessary  parties,  297. 
impossibility  of  immediately  procuring,  not  fatal  to  title,  320,  321. 
incumbrances  should  be  got  in  by  separate  deeds  where  property  sold  in 

lots,  533. 
judgment  entered  up  before,  but  after  contract,  effect  of,  1201,  1211. 
n.atter  of,  defined  by  Lord  Langdale,  320. 

incumbrances  deemed  to  be  in  Equity,  320. 
moaning  of,  under  Conv.  Act,  S57,  n.  [a). 
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memorial  of,  must  be  registered  in  register  counties,   6'J7,   705.      Sec 

Eegistee  ;  Registration. 
necessary  matter  only  should  be  contained  in,  530,  531. 
notice  of,  effect  of,  on  priorities,  830,  837.     See  Notice  ;  Peiorities. 

should  be  endorsed  on  leading  title  deed  retained,  712. 
of  copyholds,  by  surrender  to  uses,  535,  536. 

effect  of  general  words  in,  558,  n.  {h). 
of  equitable  interest,  purchaser  entitled  to  formal,  529. 
of  equity  of  redemption, 

aflPected  by  doctrine  of  consolidation,  how  far,  531,  532,  003.     See 

Consolidation. 
mortgage  may  be  kept  alive  on,  532,  952,  953. 
mortgagee  should  concur  in,  603. 
proper  form  of,  532. 
to  mortgagee,  effect  of,  952,  953. 
of  estate  contracted  for  does  not  adeem  devise,  820. 

of  legal  estate  in  breach  of  trust  to  purchaser  without  notice  gives  him 
legal  rights,  843. 
off  L.  T.  Acts  register,  1245. 

defeaeibUity,  1246. 
under  Trustee  Act,  297. 
of  reversion,  when  presumed,  361. 
of  satisfied  terms,  purchaser  entitled  to,  535. 
of  separate  estate,  husband  unnecessary  to,  542  et  scq. 
of  subsequently-acquired  interest,  when  purchaser  entitled  to,  818. 
on  sale,  meaning  of,  imder  Stamp  Act,  553. 
order  for,  by  means  of  Trustee  Act,  1184. 

may  be  made  against  party  refusing,  1183. 
under  47  &  48  Vict.  c.  61,  s.  14.. 1184,  1185. 
settling,  is  subject  to  appeal,  1182. 
outstanding  interests  should  be   got  in  by  separate  deeds,  when,  530, 
533,  723. 
whether  to  be  included  in,  530. 
parcels,  description  of,  in,  554  et  scq. 

parol  evidence  to  prove  conveyance  in  fact  mortgage,  9G9. 
parties  to.     See  Parties. 

payment  of  purchase-money  entitles  purchaser  to,  142. 
pending  suit  to  set  aside.  Court  preserves  property,  761,  702. 
perusal  of,  by  necessary  parties,  vendor  pays  for,  714. 
prejudicial  matters  to  title  should  be  kept  off,  530. 
preparation  of, 

by  vendor  a  bad  practice,  818,  n.  (y). 
costs  of,  borne  by  purchaser,  714. 
duty  of  purchaser,  528,  714. 

except  when,  528. 
is  not  part  performance,  1039. 

prior  to  production  of  deeds,  inexpediency  of,  483,  529,  530. 
waiver  of  objection  to  title,  how  far,  510,  529. 

only  conditionally  on  its  acceptance,  510. 
recitals  in,  and  their  effect.     See  Recitals. 
reference  to  occupancy,  how  far  descriptive  or  restrictive,  555. 
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registration  of.     Sec  Eegisteatiox. 
remedies  after, 

compensation  under  conditions,  556,  812. 

damages,  when  recoverable,  813,  814. 

for  excess  of  quantity  or  quality  vendor  has  none,  7-40,  741. 

purchase-money,  when  recoverable,  814. 

rectification  of,  when,  742,  8]  7. 

set  aside  not  on  ground  of  purchaser's  illegal  motive,  762. 
on  what  terms,  757,  759,  761. 

against  sub-purchasers  without  notice,  805, 
806. 
requisition  as  to,  should  be  made  at  once,  507. 

rescission  for  matter  of,  precludes  vendor  from  specific  performance,  507. 
restrictive  covenants,  how  created  in,  534. 

rights  of  user,  if  necessary,  pass  under  general  words,  560  et  seq. 
separate,  purchaser  when  entitled  to,  531. 
settlement  by  judge,  practice  as  to  direction  for,  1181. 
tender  of ,  by  purchaser,  142,  528. 

necessary  to  action  at  law,  1001,  1002. 
to  charity.     See  Chaeity. 
to  husband  and  wife,  958. 

and  stranger,  958. 
to  railway  company, 

by  deed  poll  on  refusal  or  want  of  title  of  owner,  602. 

minerals  must  be  specified  in,  if  included,  550. 

statutory  form  of,  effect  of,  532,  533. 
to  secret  trustee  for  charity  requires  enrolment,  705.     See  Eneolment. 
to  unincorporated  body,  effect  of,  30. 
under  Trustee  Act,  604  et  seq.     See  Tetjstee  Acts. 
vendor  liable  for  all  defects  until,  612. 

incumbrances  until,  612,  613. 
voluntary,  not  good  root  of  title,  333. 

CONVEYANCER, 

evidence  of,  as  to  professional  communications  inadmissible,  903,  904. 
imqualified  person  acting  as,  liable  to  penalty,  728. 

CONVEYANCING  ACTS, 

acknowledgment  of  married  woman,  how  taken,  under,  595. 

"  all  estate  "  clause  imijlicd  by,  505. 

apportionment  of  conditions  on  severance  under,  144,  n.  [b). 

assigns  of  trustee,  meaning  of,  under,  626. 

conditions  implied  by,  an  open  contract,  230. 

of  sale  by  trustees  under,  195. 
constructive  notice,  efPect  of,  on  doctrine  of,  879. 
contract  carried  out  by  personal  representative  under,  716. 
conveyance,  meaning  of,  under,  557,  n.  [a). 
cost  of  production  of  documents  under,  15G,  157,  158,  481,  482. 
deeds,  production  of,  by  mortgagee,  487  et  seq. 
devolution  of  estate  of  deceased  trustee  or  mortgagee,  298. 

vendor,  under,  297,  298. 
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effect  of,  on  doctrine  of  consolidation,  948,  9i9. 
notice,  897  ei  scq. 
liability  of  vendor  to  verify  abstract,  159,  n.  (/). 
enlargement  of  long-  leasehold,  under,  150,  n.  {k). 
fee,  limitation  in,  efiPect  of,  on,  564. 
fixtures,  include  what,  under,  559. 
implied  covenants  under,  566. 

by  person  directing  as  beneficial  owner,  571, 
n.  (70. 
on  conveying  as  beneficial  owners,  567. 
mortgagees,  142. 
trustees,  92,  n.  {b),  142. 
incumbrancers,  discharge  of,  under,  613,  688. 
infants,  powers  of,  under,  4. 
joint  account  clause,  under,  effect  of,  17. 
married  woman,  power  of,  to  convey  under,  15. 
mortgagee,  power  of  sale  of,  under,  60,  82,  88. 
notice  of  sale  by  mortgagee  under,  82. 

one  abstract,  where  several  lots  bought  by  one  purchaser,  138. 
payment  of  purchase-money  to  solicitor,  under,  683,  684. 
powers  of  attorney,  under,  347. 
production  of  deeds,  covenant  for  under,  578. 

lessor's  title  unnecessary  under,  186,  187. 
lost  receipt  for  rent  evidence  of  performance  of  covenants, 
under,  888. 
protection  of  purchaser  under,  71,  72. 
purchaser's  right  to  abstract,  effect  of,  on,  332. 

to  require  information  before  commencement  of  title, 
167. 
recitals,  provisions  as  to,  effect  of,  162. 

when  to  be  taken  as  accurate,  under,  365. 
redemption  of  rent-charge,  under,  143. 

representatives  of  deceased  vendor  enabled  to  convey  freeholds  under  297. 
representatives  of  deceased  vendor  enabled  to  convey  freeholds,  not  copy- 
holds, 297. 
restraint  on  anticipation,  power  of  Court  to  remove,  under,  14    15. 
"  settled  estate,"  what  is,  within,  1119. 
title  to  be  shown  on  sale  of  leaseholds  under,  159,  n.  [k). 
enfranchised  copyholds  under,  326. 
leaseholds  under,  327. 
trust  estates  pass  to  personal  representative  under,  when,  626, 
trustee  vendors  or  purchasers  may  sell  or  buy  without  excluding,  76. 
will  of  surviving  trustee  or  mortgagee,  when  produced  under,  369. 
CONVICT, 

administrator  of  property  of,  may  be  appointed,  22. 
powers  of,  22. 

what  property  vests  in,  22,  36. 
contract  as  to  property  acquired  by,  under  licence,  good,  22. 
curator  of  property  of,  limited  powers  of,  22. 

when  and  by  whom  appointed,  22. 
forfeiture  of  property  of,  now  abolished,  21. 
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husband,  concurrence  of,  dispensed  with  under  Fines  Act,  598. 
incapable  of  contracting,  22,  35. 

selling,  22. 
leaseholds  of,  formerly  forfeited,  21. 
meaning  of,  within  33  &  34  Vict.  c.  23.  .21. 
money  of,  under  compulsory  sale  considered  realty,  301. 
pardon  of,  enables,  to  acquire  property,  21. 

or  death  of,  restores  property,  22. 
powers  of,  as  protector  of  settlement,  may  bo  exercised  by  Lord  Chan- 
cellor, 709,  n.  {!/). 
purchases  by,  35,  3G. 

trust  and  mortgage  estates  of,  do  not  escheat,  21,  60S. 
wife  of,  regarded  as  feme  sole,  35. 

COPARCENER, 

judgment  affects  estate  of,  how  far,  1199. 
possession  of  one,  not  that  of  another,  451, 

COPIES.     Sec  Attested  Copies. 

certified,  when  admissible,  353,  356,  357. 
covenant  for  right  to  take,  of  deeds  retained  by  vendor,  577. 
differing,  when,  signed  draft  agreement  referred  to,  361,  n.  {x). 
of  abstract,  what  are  proper,  341. 
of  Crown  grant,  when  e\'idence,  354. 

of  deeds,  relating  to  dealings  with  mortgaged  estate,  mortgagee  liable 
for,  695. 
when  evidence,  349  rf  srq. 
of  docrmients,  not  to  be  called  for,  cannot  be  demanded,  370. 
of  enrolments,  when  evidence,  350. 
of  fines  and  recoveries,  when  evidence,  352. 
of  instruments  on  record,  verification  of  abstract  by,  155,  482. 
of  memorial  of  registered  deed,  when  evidence,  351. 
of  mortgage  deed,  mortgagee  not  entitled  to  keep  on  payment  off,  491, 

695. 
of  plan  should  accompany  abstract,  when,  339,  340. 
of  private  act  should  accompany  abstract,  339,  345,  346. 
of  proceedings  under  seal  of  Central  Office,  evidence,  355. 
of  registered  award,  under  seal  of  Board  of  Agriculture,  evidence,  356. 
of  statutory  declaration  should  accompany  abstract,  when,  340. 
of  title-deeds,  vendor  not  entitled  to  keep,  693. 

except  where  they  subject  him  to  future  liability,  693. 
of  will,  thould  accompany  abstract,  when,  339. 
office,  of  enrolled  bargain  and  sale,  proves  original,  350. 

of  orders  in  lunacy,  evidence,  356. 

of  registered  lease,  evidence,  356. 

of  will,  when  probate  lost,  sufficient  evidence,  358. 

when  evidence,  357. 

COPPICE, 

agreement  for  sale  of,  must  bo  in  writing,  227. 

purchaser  entitled  to  profits  of,  from  date  of  completion,  289. 

purchaser  in  possession  may  cut,  515. 
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purchaser  in  possession  may  take  fall  of,  515. 

restrained  from  cutting  when,  293. 
vendor  in  possession  may  cut  for  purchaser's  benefit,  289,  519,  520. 

COPY  OF  COUET  ROLL, 

covenant  for  production  formerly  extended  to,  696. 

need  not  extend  to,  156. 
examined,  unsigned  by  steward,  does  not  require  stamp,  347,  n.  (in). 
obtained  by  vendor  for  verification,  belongs  to  whom,  347. 
secondary  evidence  of,  vendor  may  x^roduce,  155. 
signed  by  steward  proves  copyhold  assurance,  346. 
what  a  sufficient,  347. 

COPYHOLD  ACTS, 

agreements  under,  exempt  from  stamp  duty,  263. 

confirmation  under  seal  of  Board  of  Agriculture  is  conclusive  evidence 

that  the  requirements  of  the  Acts  have  been  complied  with,  184. 
compulsory  enfranchisement  under,  when  not  obtainable,  185. 
copies  of  registered  awards  under,  evidence,  356. 
Court  rolls,  production  of,  under,  491. 
devolution  of  copyholds  under,  298. 
enrolment  of  assurances  under,  711. 
"  lord,"  what  expression  includes  iinder,  184. 
mines,  effect  of  enfranchisement  on,  under,  557. 
notice  of  enfranchisement  under,  286. 

COPYHOLD  ENFRANCHISEMENT  ACT,   1852, 
evidence  of  award  under,  355. 

COPYHOLDS.     Sec  Enfranchisement. 
abstract  to,  should  contain  what,  329, 
admittance  to, 

custom  to  take,  all  tenements  is  good,  529. 

on  purchase  by  trustees,  544,  545. 

one  of  several  not  enforceable  where  fine  payable  once  only,  528, 

529. 
possession  without,  effect  of,  477. 

rio-ht  of  customary  heir  to  sue  on  covenants  for  title  before,  800. 
right  of,  when  barred,  477. 
assurance  of,  how  proved,  346. 
conveyance  by  married  woman, 

of  equitable  estate  in,  by  acknowledged  deed  good,  12,  596. 

husband's  concurrence  may  be  dispensed  with,  when,  649  et  seq. 
of  equitable  estate  in,  by  surrender  is  binding,  12,  596. 
of  legal  estate  in,  must  be  by  surrender,  12,  596. 
conveyance  of, 

by  surrender  to  uses,  535,  536. 

lord  of  manor  must  act  on,  if  accepted,  536. 
need  not  accept,  535. 
contingent  interest  in,  should  be  entered  on  court  rolls,  711. 
effect  of  general  words  in,  558,  n.  (h). 
must  be  entered  forthwith  on  court  rolls,  711. 
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conveyance  oi^eontinued. 

reservation  of  freehold  interest  in  manor  in,  185. 

under  L.  C.  C.  Act  does  not  work  enfranchisement,  712. 

must  be  entered  on  court  rolls,  711,  712. 
court  rolls,  custody  of,  492,  n.  (y). 
covenants  for  title  in  covenant  to  surrender,  effect  of,  786. 

run  with,  when,  786. 
description  of,  as  iveeholdi  prima  facie  bad,  150,  1086. 
devise  of,  effect  of,  307. 

lawful,  536,  713,  n.  (;:). 
devolution  of,  under  Conv.  Act,  297,  298. 
Dower  Act  does  not  apply  to,  541. 
dower  in,  extends  to  third  of  each  tenement,  540. 
encroachments,  doctrine  of,  in  relation  to,  183. 
enfranchised, 

description  of,  as  freeholds,  wrong,  150,  1086. 

identity  of,  372,  n.  {m). 

in  Kent  often  not  gavelkind,  362. 

minerals  under,  may  be  reserved  to  lord,  150. 

pass  under  conveyance  of  manor,  135, 
rights  of  purchaser  of,  326. 
title  of  lord  need  not  be  produced,  183. 
enfranchisement  of.     And  see  Enfeanchisemejjt. 
minerals  must  be  expressly  included  in,  557. 
presumed,  when,  362. 
entail  may  be  barred  in, 

by  equitable  tenant  in  tail  by  deed  or  surrender,  709. 

by  deed  is  void  as  against  later  assurance  previously  en- 
rolled, 710. 
must  be  entered  on  court  rolls  within  six  months,  709. 
protector  must  consent  by  deed,  709,  710. 
by  legal  tenant  in  tail  by  surrender,  709. 

protector  may  consent  by  deed,  709,  710. 
personally,  710. 
by  trustee  in  bankruptcy  of  tenant  in  tail,  710,  711. 
execution  on,  under  2  &  3  Vict.  c.  11 .  .936. 
extendible  under  1  &  2  Vict.  c.  110.  .1206. 

23  &  24  Vict.  c.  38..  1203. 
fines  on  sale  of,  127. 

formerly  waste,  condition  necessary  on  sale  of,  184. 
freebench  right  to,  does  not  attach  till  admittance  to,  314. 
heir  of  vendor  of,  dying  before  surrender,  is  trustee  within  Trustee  Act, 

609. 
inspection  of  court  rolls,  Avho  are  entitled  to,  492. 
leases  of,  affected  by  judgments,  1199. 
Locke  King's  Acts  apply  to,  829. 
may  be  equivalent  to  freeholds,  150. 

purchased  with  money  under  L.  C.  C.  Act,  692. 
merger  of  tithes  in,  docs  not  increase  amount  of  fines,  395,  n.  (//) 

may  be  effected,  395,  n.  («)• 
mixed  Vfith  freeholds,  conditions  as  to  not  distinguishing  tenures,  146. 
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not  extendible  under  Crown  process,  1219. 

except  what  leases,  1219. 
old  law,  1200. 
notice  to  enfranchise,  whether  a  contract,  qu.,  286, 
on  sale  of, 

vendor  must  pay  fines  for  getting  in  legal  estate,  165,  n.  {t). 
need  not  disclose  fines,  127. 

incapacity  to  cut  timber,  127,  146. 
to  work  mines,  127. 
with  lands  of  different  tenure  stamp  duty  must  be  apportioned, 
552. 
Registry  Acts  do  not  apply  to,  699,  705,  1223,  1247. 
Satisfied  Terms  Act  does  not  apply  to,  534. 
searches  to  be  made  on  purchase  of,  1223. 
surrender, 

by  married  woman  bars  right  to  freebench,  596. 
custom  for  steward  to  prepare,  good,  528. 
parcels  in,  556. 
presumed,  when,  361. 
vendor  holding  in  trust  for  purchaser  till  siUTender  is  trustee  within 

Trustee  Act,  609,  610. 
vesting  order  under  Trustee  Act  renders  surrender  and  admittance  un- 
necessaiy,  607. 

CORNWALL, 
Duchy  of, 

adverse  possession,  effect  of,  against,  478. 
deeds  relating  to  land  in,  how  proved,  350. 
disposition  of  lands  of,  must  be  enrolled,  708. 
formalities  of  Act,  purchaser  not  bound  to  see  to,  865. 
subject  to  same  limitations  as  to  time  as  Crown,  478. 
title  by  adverse  possession  against,  may  be  forced  on  purchaser, 
478. 
mining  customs  of,  128,  n.  (d). 

CORPORATION, 

alienation  by,  statutory  powers  of,  25. 

statutory  restrictions  on,  26. 
common  law,  clause  in  charter  of,  restraining  alienation  except  in  certain 
form,  25. 
powers  of,  may  be  restricted  by  duty  to  the  public,  26, 
n.  (.). 
with  regard  to  real  estate  same  as  of  an  indi- 
vidual, 25. 
contract  of, 

formalities  of,  may  be  assumed  by  stranger,  261. 
must  be  under  seal,  260. 
not  in  existence  at  its  date,  cannot  ratify,  63. 
not  under  seal,  effect  of,  260,  261. 

when  enforceable,  260. 
part  performance,  how  far  applicable  to,  260,  261.  1039. 
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promoters  prior  to  incorporation  of,  invalid,  63. 
under  Public  Health  Act,  261. 
under  seal,  when  presumed,  261. 
conveyance  by  feoffment,  on  sales  by,  553. 
easements,  power  of  to  grant,  2.5. 
ecclesiastical,  limited  powers  of  alienation  of,  25. 
land,  may  purchase  land,  29. 
liable  at  law  for  use  and  occupation,  261. 

memorial  for  registration  may  be  executed  by  seal  of,  703,  n.  (<). 
municipal,  lands  of,  extendible  under  judgment,  1212. 

sales  by.     Sec  Municipal  Coepoeatiox. 
parson  and  churchwardens  may  be,  to  purchase  lands,  30. 
power  of,  to  hold  land,  how  limited,  29. 
sale  by,  statutory  powers  of,  25,  20. 

statutory,  easements  cannot  be  prescribed  for  against,  419. 
how  far,  has  rights  of  ordinary  owner,  25. 
powers  of,  how  limited,  25,  29. 

CORPORATION  SOLE, 

barred  by  what  period,  458. 

modus  belonging  to,  not  rent  within  Stat,  of  Lim.,  437. 

right  of,  to  income  of  moneys  invested  imder  L.  C.  C.  Aft,  692. 

tithes  belonging  to,  not  land  within  Stat,  of  Lim.,  437. 

CORRECTION, 

of  signed  contract,  effect  of,  261,  262. 

CORRESPONDENCE.     See  Letters. 

CORRUPTION  OF  BLOOD  ACT,  1814.. 20,  n.  (y). 

COSTS, 

agreement  by  solicitor  for  share  of  estate  in  lieu  of,  void,  266. 
auctioneer  cannot  deduct  his,  out  of  deposit  on  interpleader,  204. 

effect  of  joining  as  co-defendant  in  action  for  specific  performance, 

204. 
liable  for,  in  action  of  rescission,  when,  200,  201. 
conveyancing,  taxation  of.     See  Solicitoe  ;  Taxation. 
frivolous  objections  may  involve  purchaser  in,  506. 

indemnity  against,  effect  of,  on  assignment  of  subject-matter  of  action, 
267. 
■     jurisdiction  to  allow,  not  enlarged  by  Judicatirro  Acts,  722. 
of  abstract,  copy  of,  how  far  solicitor  entitled  to,  316. 

examination  of,  vendor  jjays  if  title  bad,  343. 
included  in  condition  as  to  costs  of  contract,  316. 
who  pay,  316. 
of  action  by  mortgagee  again.st  mortgagor  for  administration,    1177, 

1178. 
of  action  for  foreclosure  cannot  be  consolidated  when  debts  cannot,  950. 
for  partition,  1149,  1150. 


INDEX.  1319 

COSTS— cou  till  ued. 

of  action  for  specific  performance, 

delay  in  taking  objection  may  bo  ground  for  refusing,  507. 
successful  litigant  not  allowed,  when, 

purchaser,  taking  frivolous  objections,  506. 
trustees  may  be  liable  for,  92. 

recover  from  c,  q.  t.,  "when,  92. 
of  action  occasioned  by  devise  of  estate,  how  borne,  715. 

by  improper  dealings  of  trustee,  borne  by  him,  54. 
of  administration  action,  on  purchase  of  legacy,  849,  n.  (o). 
of  arbitration  under  L.  C.  C.  Act, 
borne  by  company,  649,  n.  {i). 
may  be  taxed,  722,  723. 
need  not  be  incorporated  in  award,  722. 
vendor's  lien  does  not  extend  to,  739. 
of  assessment  by  jury  refused  where  less  than  off er -was  found,  1017,  n.  [o). 
of  construction  of  will,  borne  by  imsuccessful  party,  508,  715,  1112. 
of  conveyance  in  consideration  of  costs,  how  borne,  718,  719. 
of  defending  action  included  in  covenant  for  indemnity,  582,  n.  (o). 

adverse  claim,  when  recoverable  by  purchaser  from  vendor, 
802. 
of  executing  further  assurance,  should  be  tendered,  797. 
of  getting  in  legal  estate  and  incumbrances,  borne  by  vendor,  723. 

from  infant,  715. 
of  investigating  title,  purchaser  may  recover  as  damages  for  breach  of 
contract,  990,  998,  n.  {>/). 
may  be  dealt  with  on  V.  &  P.  summons,  1112. 
of  keeping  incumbrances  alive,  purchaser  must  pay,  723,  724. 
of  lease  boi-ne  by  lessee,  718. 

of  perusal  and  execution  of  conveyance,  vendor  pays,  714. 
of  preparation  of  conveyance  during  defect  in  title,  solicitor  not  entitled 

to,  724. 
of  purchase  under  L.  C.  C.  Act.     See  L.  C.  C.  Act. 
of  purchaser  of  copyholds,  716,  717. 

on  summons  for  distribution  of  purchase-money,  1179. 
of  reference  as  to  title  on  sale  by  Court,  1173,  1174. 
of  unnecessary  search,  1227. 
of  vendor's  solicitor,  item  in,  question  as  to  not  to  be  raised  on  V.  &■  P. 

summons,  1113, 
of  withholding  fatal  objections,  liability  of  purchaser  for,  507. 

vendor  may  set  off,  507. 
order  for  payment  of,  how  far  judgment  within  1  &  2  Vict.  c.  110. ,1205 

1206. 
out  of  pui-chase-money,  on  sale  by  Court, 
in  creditors'  action,  1177,  1178. 
of  incumbrancer  consenting  to  sale,  1177. 
purchase  by  solicitor  from  client  in  consideration  of,  46. 
purchaser  can  recover  what,  as  damages  for  breach  of  contract,  991. 
sale  set  aside,  how  dealt  with  on,  759. 

security  for,  solicitor  may  take,  on  subject-matter  of  action,  267. 
trustee-solicitor  not  entitled  to  profit,  94. 

iinder  Act  later  than  L.  C.  C.  Act  incorporating  earlier  Act,  rule  as  to 
721. 
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CO-TRUSTEE, 

contract  of  one  trustee,  not  enforceable  against,  1033. 
employed  as  solicitor  not  entitled  to  profit  costs,  94. 

to  receive  purchase-money  liable  as  trustee,  683, 
684. 
liability  of,  inter  se,  as  to  receipt  of  purchase-money,  683. 
opinion  of,  trustee  need  not  adopt,  64. 
trustee  responsible  for  acts  of,  on  a  sale,  83. 

COUNSEL, 

acceptance  of  defective  title  by,  does  not  bind  client,  345. 
conveyancing, 

is  agent  of  vendor  on  sale  by  Court,  1164. 

opinion  of,  usually  taken  on  sale  by  Court,  196. 

particulars  and  abstract  on  sale  by  Court  are  laid  before,  1164. 
evidence  of,  as  to  professional  communications  inadmissible,  368,  903, 
notice  to,  how  far  notice  to  purchaser,  896,  897. 

provision  in  Conv.  Act,  1882,  as  to,  897,  898. 
opinion  of, 

as  to  searches  protects  solicitor,  how  far,  1197. 

case  for,  inadmissible  as  evidence  of  pedigree,  390. 

condition  as  to,  being  accepted,  169. 

how  far  privileged,  905. 

on  abstract,  purchaser's  rights  concerning,  315. 

solicitor  usually  justified  in  taking,  343. 

on  title,  trustees  may  take,  196. 
purchase  by,  from  late  client,  when  set  aside,  44. 
unnecessary  searches  advised  by,  solicitor  may  have  to  pay,  1227. 

COUNTER-CLAIM, 

by  purchaser,  by  way  of  action  of  review,  1113. 

COUNTER-NOTICE, 

to  take  a  difPerent  portion  is  bad,  280. 

to  take,  acceptance  of  bad,  does  not  bind  company,  285. 

to  take  whole  of  house  under  L.  C.  C.  Act,  s.  92.  ,280. 

company  restrained  from  taking  part  only  under,  279. 

effect  of,  279,  280, 

may  be  given  on  refusal  of  company  to  give  price  asked  for  part, 

280, 
value  of  whole  must  be  deposited  before  company  can  take  posses- 
sion, 280. 

COUNTERPART, 

lease  corrected  by,  when,  361,  n,  (,r). 
presumed  on  production  of,  361. 
who  pays  for,  718. 

COUNTY  COURT, 

seal,  354,  n  («)• 

COURT.    Jnd  see  Sale  by  Couet. 

decree  of,  purchase  under,  by  incompetent  person  not  valid,  45. 
excessive  sale  by,  whether  a  conversion,  302. 
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order  of,  for  purchase  by  trustee  made,  when,  51. 

trustee  can  purchase  safely  under,  51. 
proof  of  seal  of,  unnecessary,  354. 
purchases  by  trustees,  what,  sanctioned  by,  97,  98. 
sale  by.     See  Sale  by  Couet. 
trustees  appointed  by,  powers  of,  629. 

COURT  OF  PROBATE  ACT,"  1857, 
proof  of  will  under,  358. 

COURT  ROLLS, 

assignees  omitting  to  enter  their  title  on,  not  postponed,  859. 
assurances  of, 

contingent  interests  in  copyholds  should  be  entered  on,  711. 
copyholds  must  be  immediately  entered  on,  711,  712. 

under  L.  C.  C.  Act  must  be  entered  on,  711,  712. 
copies  of,  covenant  for  production  of,  whether  pvu-chaser  entitled  to, 
155,  156,  696. 
if  authenticated  are  evidence,  347. 
custody  of,  492,  n.  (y). 

deed  barring  equitable  estate  taQ  must  be  entered  on,  within  six  months, 
709. 
of  consent  by  protector  must  be  entered  on,  710. 
evidence  of  personal  consent  of  protector  must  be  entered  on,  710. 
inspection  of,  order  for,  may  be  made  against  lord  of  manor,  491,  492. 
production  of,  covenant  for,  on  sale  of  freeholds  held  of  manor,  578. 

on  enfranchisement,  491. 
search  in,  must  be  made  on  pm-chase  of  copyholds,  1223. 

of,  gives  purchaser  notice  of  all  that  is  on  them,  881,  891. 
COVENANTS, 

affirmative  and  negative,  distinguished,  768. 

burden  of,  never  runs,  771. 
against  underletting,  how  waived,  190,  n.  (e), 
apportionment  of,  upon  sale  in  lots,  192. 

arrears  of  interest  on,  not  recoverable  for  more  than  six  years,  469. 
assigns  need  not  now  be  mentioned  in,  784. 

benefit  of,  not  affected  by  non-execution  of  conveyance,  585,  768,  806. 
runs  with  land,  when,  771. 
runs  with  reversion  under  Conv.  Act,  912. 
breach  of, 

acquiescence  in,  effect  of,  778,  780,  781. 

assignee  of  mutual  covenants  may  restrain,  824. 

clear,  entitles  to  injimction  without  proof  of  damage,  782. 

continuing,  effect  of,  on  condition  as  to  last  receipt  for  rent,  189,  190. 

damages  for,  awarded  under  Cairns'  Act,  when,  776  e(  seq. 

not  restricted  by  rule  in  Bain  v.  Fothergill,  996. 
Kability  for, 

of  devisee  of  covenantor  under  old  law,  804. 

present  law,  804. 
of  equitable  assignee  of  lease  to  lessor,  313. 
of  sub -assignee  of  lease  to  original  lessee,  313. 
not  to  assign,  effect  of,  744. 

D.      VOL.  II.  4  Q 
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breach  of — continued. 

past,  purchaser  of  reversion  may  sue  for,  824. 
remedy  for 

equitable,  primarily  injunction,  776. 
how  affected  by  plaintiff's  conduct,  776,  779. 
proper,  action  in  High  Court,  778. 
to  insure,  formerly  a  forfeiture,  190. 

under  Conv.  Act,  191. 
vendor  of  leaseholds  must  covenant  against,  what,  572. 
waiver  of,  applies  to  particular  breach  only,  826. 
what,  justifies  entry  by  purchaser  of  reversion,  824. 
burden  of,  never  runs  at  common  law,  768. 

only  runs  of  negative  covenants,  768. 
construction  of,  for  renewal,  327,  n.  («). 

restrictive,  generally  in  favour  of  covenantor,  780. 
to  make  roads,  132,  n.  (/). 
to  procure  sixpply  of  water,  585,  n.  (*•). 
delusive  reference  to,  105. 

destroyed  by  purchase  of  reversion  by  lessee,  826. 
estoppel,  whether  created  by,  821. 
for  payment  to  trustees  of  settlement,  not  satisfied  by  expenditure  on 

settled  land,  983. 
for  perpetual  renewal  of  lease,  272,  n.  [g). 
for  production  of  deeds.     See  Covenant  foe  Production. 
for  purchase  and  settlement, 

how  far  affected  by  subsequent  sale  or  mortgage,  981,  982. 
may  create  lien  on  subsequently-acquired  lands,  982. 
non-performance  of  exact  terms  not  material,  981. 
not  satisfied  by  purchase  of  unsuitable  land,  982,  983. 
presumed  to  have  been  performed  by  purchase,  981. 
who  may  enforce,  982. 
for  safe  custody,  undertaking  substituted  for,  by  Conv.  Act,  157.     See 

TJndeetaking. 
for  settlement  of  future  interest,  how  voidable  in  bankruptcy,  942. 
for  title.     See  Covenants  foe  Title. 

habendum  subject  to  rent  is  not  covenant  for  payment,  580,  n.  (c). 
in  lease  by  mortgagor  under  power  runs  with  reversion,  911,  912. 

how  should  bo  noticed,  187. 
in  voidable  lease,  lessor  may  sue  or  be  sued  on,  911. 
last  receipt  for  rent  to  be  evidence  of  performance  of,  188. 
lessor's  right  to,  on  assignment  of  contract  for  lease,  1068,  1069. 
liability  on,  discharged  by  compulsory  breach  under  statute,  1016,  1017. 
of  covenantor  after  alienation,  784. 
of  lessor  equitable  assignee  of  underlease,  313. 
of  purchaser  of  one  lot  on  sale  of  building  estate,  when 

other  lots  unsold,  579. 
vendor  need  not  state  whose  is,  130. 
must  bo  by  deed,  567. 
nature  of,  if  fatal  to  purchaser's  object  in  buying  should  be  pointed  out, 

103. 
needs  no  particular  form  of  words,  567. 
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COVENANTS— cowifiMW^^. 
negative, 

breach  of,  injunction  the  only  remedy,  778. 
constructive  notice  of,  sufficient,  775. 
discretion  of  Court  to  refuse  to  enforce,  1056,  1057. 
distinguished  from  affirmative,  768. 
implied,  how  far  enforceable,  1056,  1057. 
instances  of,  running  in  equity,  769,  770. 
new  easement  can  only  be  created  by,  564. 
not  affected  by  rule  against  perpetuities,  770,  771. 
restraint  of  trade,  771. 
notice  of,  liability  of  purchaser,  how  affected  by,  769. 
principle  of,  running  in  Equity,  768,  769. 
unenforceable  against  purchaser  for  value  without  notice,  775. 
notice  of,  in  deed  not  forming  part  of  title,  purchaser  has  not,  878, 

891,  n.  (i). 
of  agent  by  deed  renders  liim  personally  liable,  986. 
of  lessor  and  lessee  stand  on  special  footing,  768. 
of  purchaser  with  vendor, 

against  user,  agreement  for,  how  secured  in  conveyance,  584,  585. 
may  be  binding  though  he  do  not  execute  conveyance,  585,  768, 

806. 
on  purchase  by  trustees  of  settlement,  by  tenant  for  life,  584. 

not  personal,  584. 
in  consideration  of  annuity,  585. 
of  equity  of  redemption,  579,  580. 
of  freeholds  subject  to  quit  rents  or  covenants,  582, 

583. 
of  leaseholds,  580,  582. 

from  executor  or  administrator,  582. 
of  bankrupt  from  trustee,  580,  581. 
of  minerals  to  be  paid  for  by  instalments,  585, 
of  residue  of  estate  after  previous  sale  of  part,  584. 
of  reversion,  580. 
remedies  on,  767  et  seq. 
of  vendor  to  be  entered  iuto,  with  whom,  579. 
restrictive, 

as  to  user  will  vitiate  sale,  151  ct  seq. 

construction  of,  generally  in  favour  of  covenantor,  780. 

constructive  notice  of,  776. 

created  on  conveyance  by  exception,  533,  534. 

inquiry  should  be  made  for,  1195. 

not  in  particulars,  conveyance  cannot  be  made  subject  to,  533,  n.  {d). 

not  on  abstract,  conveyance  cannot  be  made  subject  to,  533,  n.  {d). 

on  sale  of  building  estate,  770. 

whether  enforced  a  question  of  intention,  772. 
power  of  original  vendor  to  release,  774,  775,  779. 
relating  to  registered  land  under  L.  T.  Acts,  778. 
statement  that  there  are  no  unusually,  what  it  implies,  187,  n.  ((). 
vendor  bound  to  enter  into,  as  to  lot  retained  by  him,  132. 
statement  as  to,  must  not  be  misleading,  105,  130,  153,  187. 
to  insure,  194. 

4q2 
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COVENAJ^iTS— continued. 

to  pay  off  mortgage  on  purchase  of  equity  of  redemption, 

made  with  mortgagee, 

whether  shows  intention  to  charge  land,  qucere,  827. 
made  with  mortgagor, 

does  not  constitute  charge  of  debts,  827. 

create  personal  liability  to  mortgagee,  827. 
discharge  land,  827. 
to  pay  rates.  Sec,  includes  what,  187. 
to  settle  after-acquired  property,  how  may  affect  purchaser,  1191. 

not  extended  by  recital,  548. 
to  surrender,  effect  of  covenants  for  title  in,  786. 
usual  iu  lease,  what  are,  187  et  scq. 

void  as  contrary  to  rule  against  perpetuities,  when,  783. 
what  to    be    contained  in.    conveyance,  may    be  decided  on    V.  &  P. 
summons,  586. 

COVENAIST  FOR  PRODUCTION, 

acknowledgment,  substituted  for,  157,  577.     See  AcKNOWLEDaMENTS  fob 

Peoduction. 
benefit  of,  runs  with  land,  783. 
burden  of,  does  not  run  with  land,  784. 

by  purchaser  of  largest  lot,  costs  of,  borne  by  other  purchasers,  693. 
expense  of,  formerly  borne  by  vendor,  156,  157,  696. 

now  borne  by  purchaser,  156,  157,  158,  616,  714. 
inability  of  vendor  to  give,  does  not  remove  liability  to  produce,  481. 

not  a  blot  on  title,  when,  157,  578,  788. 
indorsement  of,  on  title  deeds  retained,  expedient,  «^.  '^l  V, 
mortgagee  bound  by,  how  far,  487,  488. 

concurring  in  sale  must  give,  as  to  deeds  retained,  697. 
of  negative  evidence  as  to  title,  purchaser  not  entitled  to,  695. 
on  purchase  of  estate  to  be  settled,  who  gives,  584. 
purchaser  entitled  to,  on  completion,  156,  577. 

extent  of  the  right,  156. 
stamp  duty  payable  on,  577,  n.  (y). 
vendor  liable  under,  cannot  retain  as  against  purchaser,  694. 

entitled  to  indemnity  from  purchaser,  584. 

COVENA^'TS  FOR  TITLE, 

against  known  defect  should  be  express,  576,  794. 

subsisting  charges  should  provide  for  payment,  576. 
benefit  of, 

apportionment  of,  787. 

heir  or  assignee  not  named  in,  entitled  to,  785. 
in  covenant  to  surrender  does  not  run,  786. 
runs  with  estate  of  original  covenantee,  786. 

land,  783,  784. 
who  entitled  to,  785. 
bind  whom,  785,  803,  804. 
breach,  of, 

damages  for,  measure  of,  800  et  scq. 

recovered  by   tenant  for    life    not   apportioned  for 
remainderman,  805. 
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COVENANTS  FOE,  TITIjE—coniMiied. 
breach,  of — continned. 

damages  for,  when  claimable  in  administration  action,  804. 

not  afEected  by  act  of  God,  794. 
remainderman  can  sue  for,  805. 

remedy  for,  in  equity,  787. 

right  of  action  on,  survives  to  whom,  800. 

Stat,  of  Lim.  runs  from  what  date  in  respect  of,  788, 
burden  of,  does  not  nm  with  land,  783,  784. 
by  bankrupt,  may  be  dispensed  with,  538. 
by  beneficiaries  on  sale  by  trustees,  568,  569,  575,  576, 
by  committee  of  lunatic,  9. 
by  husband  on  sale  of  wife's  property,  571- 
by  joint  tenants,  how  restricted,  573. 
by  mortgagee  concurring  to  release  debt,  573. 

selling,  condition  as  to,  is  usual,  194. 
under  power,  194,  573. 
by  mortgagor  concurring  in  sale  by  mortgagee,  573. 
by  tenant  for  life,  571. 

whether  should  extend  to  acts  of  testator,  571. 
by  tenant  in  common,  how  far  limited,  572. 
by  trustees,  generally,  92,  194,  573  et  seq. 

condition  as  to,  is  usual,  142,  194, 
classification  of,  797,  798. 
condition  as  to  absence  of,  777,  778. 
Crown  gives  no,  575. 

easements  actual,  not  apparent,  covered  by,  794. 
estoppel  does  not  create,  549,  588. 
examination  of,  on  examination  of  deeds,  493. 
extent  of,  567,  568,  796,  797. 

for  freedom  from  incumbrances,  how  broken,  790,  791. 
for  further  assurance, 

applies  to  disentailing  assurance,  how  far,  796,  819. 

how  broken,  795,  796. 

time  allowed  for  performance  of,  797. 

title  perfected  under,  iustances  of,  818  et  seq. 
for  production.     See  Covenant  foe  Peoductiox. 
for  quiet  enjoyment, 

"acts"  and  "defaults,"  distinction  between,  in,  792,  793. 

breach  of,  is  question  of  fact,  790. 

effect  of,  791,  792. 

how  broken,  791  et  seq. 

iu  lease,  restrictive  words  in,  795. 

is  independent  covenant,  790,  n.  {p). 

not  a  warranty  to  use  land  for  any  purpose,  793. 

not  enforced  by  injunction  against  illegal  distress  by  vendor,  787. 
for  renewal,  reversioner  must  give,  on  death  of  c.  q.  v.,  574. 
for  right  to  convey, 

how  broken,  789. 

how  restricted,  789. 

purchaser  may  sue  upon,  before  disturbance,  790. 
for  validity  of  lease,  construction  of,  789, 
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COVENANTS  FOR  TlT'LE—confinucd. 
"give,"  "grant,"  do  not  imply,  586. 
implied,  as  to  leaseholds,  when,  587,  n.  (?). 
implied  by  Conveyancing  Act,  566. 
by  beneficial  owner,  567. 

extent  of,  567. 
by  person  directing  as  beneficial  owner,  571,  n.  (h). 
on  sale  by  joint  tenants  should  be  restricted,  573,  n.  («.) 
implied  by  "  demise,"  587. 

recital,  when,  587. 
in  bargains  and  sales  in  Yorkshire,  when,  586. 
in  conveyances  under  L.  C.  C.  Act,  by  word  "  grant,"  586,  587. 
incumbrances  covered  by  vendor's,  purchaser  may  discharge  out  of  pur- 
chase-money, 8H. 
meaning  of  j)articular  expressions  in,  792  ei  scq. 
mortgagee  cannot  release,  as  against  mortgagor,  803,  804. 
on  sale  of  leaseholds  in  lots  by  way  of  underlease,  572. 

whether  should  extend  to  breaches  before  vendor's 
title,  572. 
to  railway  company,  570. 
relieved  against  in  equity,  when,  805. 
restrictive  words  in,  construction  of,  797  et  scq. 
solicitor  liable  for  allowing  improper,  566. 
under  L.  T.  Acts,  vendor  entitled  to  what,  1253. 

COVEETURE.     See  Maeeied  Woman. 

conditions,  imposing  restraint  on  ahenation,  how  far  valid,  27. 
estate  of  husband  during,  bound  by  judgments,  1199. 
fraud  not  relieved  against  by,  18,  854,  1192. 

CREDITOR, 

assisting  in  preparation  of  fraudulent  settlement,  942. 
deed  for  benefit  of,  not  fraudulent  under  13  Eliz.,  936,  937. 

not  parties  to  it,  revocable,  929. 

principle  governing,  929. 
execution,  purchase  by,  of  property  taken  under  execution,  good,  45. 

judgment.     -%<' Judgment. 

lands  delivered  in  execution  to.  Court  may  direct  sale  of,  1150. 
may  obtain  summary  order  for  sale  imder  27  &  28  Vict.  c.  112..  1204, 
1205. 

not  a  purchaser  within  27  Eliz.,  914,  1211. 

postponed  to  cestui  que  trust,  1212. 

priority  not  obtained  by,  by  giving  notice,  1214. 

proper  party  to  conveyance,  when,  738. 

purchase  by,  of  part  of  extended  lands  satisfies  judgment,  954. 

rights  of,  under  1  &  2  Vict.  c.  110. .  1202. 

takes  subject  to  equities  against  debtor,  1212. 
may  restrain  purchaser  from  heir  or  devisee  from  paying  purchase- 
money,  644. 
of  purchaser  entitled  to  relieve  against  vendor,  on  what  terms,  289. 
priority  of,  to  equitable  mortgagee  from  heir,  644. 
purchaser  before  conveyance,  644. 
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CWEDlTOn—conihiued. 

purchase  by,  of  bankrupt's  estate,  voidable,  44. 

right  of  single,  to  insist  on  sale,  59. 

rights  of,  against  fraudulent  settlement  not  barred  till  debt  is,  941,  942. 

land  descended  or  devised  for  debts,  643,  644. 
time,  what  allowed  to,  for  impeaching  sale,  55. 
trustee  for,  purchase  by,  with  consent  of  majority,  50. 
vendor's  lien,  entitled  to  marshalling  for,  when,  733. 
postponed  to,  730. 

protection  against  judgment,  when,  738. 
what,  may  impeach  fraudulent  settlement  under  13  EUz.,  939,  942. 

CRIMINAL  PROCEDURE  ACT,  1865, 

proof  of  instrument,  where  not  attested,  under,  349. 

CRIMINAL  PROCEEDINGS, 

imstamped  dociiment  evidence  in,  264. 

CROPS, 

agreement  for  sale  of, 

after  severance,  not  within  s.  4  of  Stat,  of  Frauds,  227,  228. 

between  outgoing  and  incoming  tenants  may  be  parol,  228. 

by  landlord  to  incomhig  tenant  must  be  in  writing,  228. 

emblements  may  be  by  parol,  227,  228. 

growing,  must  be  in  writing,  226. 
condition  for  taking  over,  by  purchaser,  144. 
growing,  are  within  Bills  of  Sale  Acts,  227,  n.  («)• 
purchaser  entitled  to,  from  completion,  144. 
Sale  of  Goods  Act,  1893,  how  affected  by,  227. 
tenant  in  common  need  not  account  for,  963. 
value  of,  may  be  recovered  on  quantum  valehat,  228. 
vendor  entitled  to,  till  date  of  completion,  289. 
in  possession  may  cut,  289,  1102. 

must  account  to  purchaser  for,  289,  1102. 

CROWN, 

Act  of  Parliament  not  naming,  does  not  bind,  478. 

allowances  not  made  on  ejectment  by,  1218. 

claim  of,  on  conviction  for  felony,  now  abolished,  21. 

compulsory  sale  of  convict's  lands  does  not  entitle,  to  purchase-money, 

21. 
conveyance  by,  in  case  of  death  of  vendor  intestate  and  heirless,  297. 
costs,  on  sale  by,  of  debtor's  lands,  not  aUowed,  1174,  n.  {o). 
covenants  for  title,  not  given  by,  575. 

debts  do  not  affect  lands,  till  registration  of  execution,  865,  1219. 
registration  of,  1219. 
satisfaction  of,  1220. 

entered  in  Central  Office,  1220. 
search  for,  against  mortgagees,  &c.  unnecessary,  1210. 
how  far  necessary,  1219. 

now  covered  by  search  for  writs  and  orders,  1219. 
estates  granted  by,  affected  by  judgment,  1199. 

abstract  on  sale  of,  how  framed,  331. 
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CROW^—coitlimied. 

grant  of  several  fishery  in  tidal  waters,  bad  since  Magna  Carta,  429. 

reverting  to  Crown,  good,  429, 
n.  (s). 
grant  presumed,  when,  360. 

of  manor,  359. 
proved,  how,  354. 

to  fluctuating  body  raises  presumption  of  incorporation,  29,  n.  (c). 
vendor  must  protect  himself  from  production  of,  183. 
state  place  for  inspection  of,  482. 
legal  estate  vested  in  Crown,  297. 
lien  of,  extent  of,  1218. 
Locke  King's  Acts  do  not  apply  to,  830. 
position  of  servant  of,  distinguished  from  that  of  agent,  987. 
purchase  by  lunatic,  when  set  aside  by,  34. 
rights  of,  against  estates  of  aliens,  31. 

to  property  of  traitor  or  felon,  under  old  law,  20,  21,  35. 
soil  of  inland  fresh  water  lakes  does  not  belong  to,  432. 
Stat,  of  Lim.  does  not  apply  to,  478. 
tidal  river  bed,  title  to,  extends  how  far,  429. 

is  subject  to  public  right  of  navigation,  429,  430. 
vested  in,  unless  granted,  429. 
title  by  adverse  possession  against,   may  be  forced  on  purchaser,  477, 

n.  (o). 
voluntary  conveyance  to,  within  27  Eliz.,  914,  n.  (b). 

CROWN  CLAIMS  LIMITATION  (IRELAND)  ACT,  1808.. 865. 

CROWN  LANDS  ACTS, 

certified  copies  imder,  353,  n.  (//). 
conveyances  under,  700. 
registration  under,  700. 

Woods  and  Forests  Commissioners,  effect  of,  on  conveyances,  &c.  from 
865. 

CROWN  SUITS  ACTS,  478,  1219. 

CUIUS  EST  SOLUM,  etc.,  125. 

CULTIVATION, 

compensation  for  misdescription  as  to,  689. 
vendor  in  possession  liable  to  maintain,  673. 

CURATOR, 

of  convict's  property.     Sec  Convict. 

of  lunatic's  estate,  appointed  by  foreign  Court,  cannot  obtain  transfer  of 
proceeds  of  sale  in  partition  action,  1141,  n.  (i). 

CURTESY, 

estate  by,  subject  to  judgments,  1199. 

CUSTODY, 

of  deeds.     Sec  Covenant  foe  Peoduction;  Title  Deeds;  Undeetakino. 
proper,  what  is,  of  documents  for  purpose  of  evidence,  348,  n.  (y). 
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CUSTOM, 

as  to  right  to  light,  of  no  effect  since  Prescription  Act,  398,  399, 
condition  not  construed  so  as  to  contravene,  118. 
contract  explainable  by  evidence  of,  1008,  1009. 
local  mining,  128,  n.  (d). 

local,  tithes  by,  outside  jurisdiction  of  commissioners,  396. 
married  woman  could  convey  land  by,  12,  n.  {e). 
.  notorious,  need  not  be  disclosed  by  particulars,  128. 
of  manorj 

evidence  of,  354. 

for  steward  to  prepare  surrender,  good,  528. 

particulars  need  not  mention,  128. 

precluding  resulting  trust,  bad,  967. 

to  take  admittance  to  all  tenements,  good,  529. 
parson  and  churchwardens  are  by,  corporation  to  purchase  land,  30. 
timber,  meaning  of,  interpreted  by  custom,  145. 

CUSTOMARY  FREEHOLDS, 

devise  of,  lawful,  536,  713,  n.  (z). 

devolution  of,  298. 

Dower  Act  does  not  apply  to,  541,  710,  n.  {e). 

enfranchised,  right  of  purchaser  of,  to  call  for  title  to  enfranchise,  326. 

equitable  estate  of  married  woman  in,  passes  by  acknowledged  deed 

596. 
extendible  under  old  law,  how  far,  1200. 

present  law,  1202  et  seq.,  1208. 
L.  T.  Acts  do  not  apply  to,  1247. 
Liable  to  heriots,  128,  n.  [y). 
on  sale  of,  quit  rent  need  not  be  disclosed,  127,  128. 

with  land  of  other  tenure,  stamp  duty  must  be  apportioned, 
552, 
Satisfied  Terms  Act  does  not  apply  to,  534. 

CUSTOMARY  HEIR, 

may  sue  for  breach  of  covenants  for  title  before  admittance,  800. 

CUSTOMS   AND    INLAND  REVENUE  ACTS.      See  Inland  Revenue 

Acts. 

DAMAGES, 

against  grantee  of  riparian  owner  only  if  damage  proved,  415. 

one  joint  tenant  piu-porting  to  deal  with  entirety,  only  remedy, 
1034. 
agent  liable  in,  for  want  of  authority  to  contract,  986,  987. 
auctioneer,  when  liable  to  purchaser  in,  200,  201.     See  Auctioneer. 
condition  for  liquidated,  in  lieu  of  deposit,  180. 
costs  of  defending  action  on  covenant  recoverable  as,  582,  n.  (o). 
effect  of  Judicature  Act  on,  112. 

for  alteration  of  property  by  vendor,  measure  of,  290. 
for  breach,  of  contract, 

condition  as  to,  no  defence  to  specific  performance,  1069,  1070. 
inability  to  recover  at  law,  how  far  a  defence  to  specific  perform- 
ance, 1070. 
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DAlilAGlES— continued. 

for  "breach  of  contract— continued. 

inadequacy  of,  as  remedy,  is  foundation  of  specific  performance, 

1023. 
not  recoverable  formerly  m  equity,  1022, 

in  the  alternative,  when,  1023. 
recoverable  in  action  for  specific  performance,  1028. 

equity,  in  lieu  of  or  as  well  as  specific  performance, 
1023. 
only  where  action  for  specific   performance 
would  lie,  1023. 
on  sale  of  chattels,  what,  991,  992. 
recovery  of,  defence  to  action  on  contract,  1016. 

specific  performance,  how  far,  1104. 
right  to,  of  purchaser, 

after  conveyance,  in  what  cases,  813,  814. 
at  law,  984. 

descends  to  his  personal  representatives,  998. 
what,  990. 
right  to,  of  vendor, 

condition  for  forfeiture  of  deposit  does  not  destroy,  999. 
descends  to  his  representatives,  999. 
where  purchaser  is  in  possession,  999. 
when  recoverable  on  V.  &  P.  summons,  998. 
for  breach  of  covenant  for  title, 

not  apportioned  for  remainderman,  805. 
when  claimable  in  administration  action,  804,  805. 
for  breach  of  negative  covenant, 

person  not  bound  to  accept,  in  lieu  of  injunction,  777. 
for  deficiency  on  re-sale,  179. 

deposit  calculated  in  estimating,  179. 
forfeiture  of  deposit  no  bar  to,  180. 
for  vendor's  delay,  unliquidated,  not  granted,  1113. 
for  interference  with  access  to  adjoining  road  or  river,  411,  n.  (c). 
for  loss  of  bargain,  purchaser  cannot  recover,  992. 

exceptions  to  rule  of  Flurcati  v.  ThornhiU,  992  et  seq. 

rule  applies  to  damages  for  delay  as  well  as  non-performance,  997. 

where  performance  would  be  breach  of  trust,  997. 
rule  confined  to  cases  of  contract,  997. 
rule  established  by  Bain  v.  FotlurrjiU,  995,  996. 
for  misrepresentation,  none  in  equity  on  rescission,  112. 
for  prior  act  of    vendor,   purchaser    may   recover,  after  conveyance, 

835. 
for  subsidence,  right  to,  arises  when,  421. 
for  want  of  title  in  mortgagor  to  grant  lease,  1058,  n.  {b). 
in  lieu  of  injunction, 

awarded  where  acciuicscence  has  barred  right  to  injunction,  778. 

jurisdiction  to  award,  not  altered  by  repeal  of  Lord  Cairns'  Act, 
778,  779. 

not  forced  on  person  entitled  to  injunction,  778,  779. 

under  Lord  Cairns'  Act,  when,  776  ct  scq. 
liquidated,  difference  between,  and  penalty,  180,  n.  {e). 
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DA'MA.G'ES— continued. 
measure  of, 

in  action  on  covenants  for  title,  800  ct  seq. 
may  exceed  purchase -money,  803. 
on  breach  of  divided  covenant  for  title,  787. 
on  lease  granted  without  title,  802. 
■when  purchaser  claims  specific  performance,  290,  n.  (y). 
under  Judicature  Act,  1022. 

DATE, 

priority  may  be  given  by  notice  according  to,  1193. 

DEAN  AND  CHAPTER, 

on  sale  by,  time  is  of  essence  of  contract,  497. 

DEAN  FOREST, 

mining  customs  of,  128,  n.  ((7). 

DEATH, 

after  certificate  absolute,  of  purchaser  from  Court,  1171. 
before  certificate  absolute,  of  highest  bidder  on  sale  by  Court,  1168. 
before  completion,  of  either  party  does  not  avoid  contract,  294,  1005. 
before  completion,  of  purchaser, 

intestate  and  without  heir,  vendor's  rights  on,  293. 
rights  of  representatives  on,  306  ct  seq. 
before  completion,  of  vendor, 

on  sale  of  fee  by  tenant  in  tail  in  possession,  321. 
rights  of  representatives  on,  296  e^;  seq. 
certificate  of,  purchaser  need  not  accept  as  evidence,  386. 
declarations  as  to,  how  far  evidence,  388.     And  see  Pedigeee. 
effect  of,  within  twelve  months  of  disposition,  on  liability  to  estate  duty, 

1241,  1242. 
evidence  of,  burial  register  is  proper,  386. 

what  required  by  Banli  of  England,  357,  n.  («). 
of  ancestor,  right  of  heir  on,  to  have  buHdiiigs  contracted  for  completed, 

308. 
of  annuitant  pending  contract,  effect  of,  291. 
of  cestui  que  vie,  pending  contract,  effect  of,  291. 

proof  of,  382. 
of  husband,  effect  of,  on  contract  to  sell  wife's  chattels  real,  12,  13. 
of  proposer,  revokes  unaccepted  offer,  254. 
of  tenant  for  life,  pending  contract,  effect  of,  290,  291. 
presumption  of, 

arises  in  Scotland  after  seven  years,  380,  n.  (o). 
between  rival  claimants,  how  raised,  380,  et  seq. 
by  non-receipt  of  tidings,  381,  382. 

evidence  required  that  all  inquiries  have  been  made,  381. 
between  rival  claimants  not  applicable  as  between  V.  &  P.,  383. 
between  V.  &  P.  depends  on  circumstances  of  case,  380. 

does  not  arise  after  seven  years,  380. 
of  steward  of  manor,  on  sale  of  copyholds,  347,  n.  (J). 
of  time  of,  382,  383. 

none  at  law,  383. 
without  issue,  proof  of,  384. 
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DEATH  DUTIES.    See  Estate  Duty,  &c, 

DEBT, 

action  for,  -when  lies,  456. 
charge  of, 

beneficial  devise  with,  whether  concurrence  of  executors  necessary 
to  sale  under,  638  ct  seq. 
Lord  St.  Leonards'  Act,  s.  18,  does  not  meet  difficulty,  642. 
devise  subject  to,  does  not  create  express  trust,  443. 
devise  to  trustees  with,  gives  trustees  power  of  sale,  637. 
whether  consent  of  tenant  for  life  is  necessary,  643. 
executor  seUiug  under,  may  sell  pending  creditors'  action,  67. 

time  allowed  to,  67,  638,  639. 
implied,  how,  635. 
may  be  express  or  implied,  633. 
not  an  express  trust,  443. 

where  no  one  to  make  sale,  gives  executors  power  of  sale,  635. 
does  not  give  administrator  power,  637,  n.  (i). 
under  Lord  St.  Leonards'  Act,  s.  16.  .637. 
compensation  payable  by  E,.  Co.  is  not,  653,  n.  (;«),  1002. 
conveyance  in  consideration  of,  is  liable  to  stamp  duty,  551. 

pre-existing,  puts  purchaser  on  inquiry, 
896, 
payment  of, 
direction  for, 

and  devise  subject  to,  upon  trust,  is  express  trust,  443. 

not  evidence  of  contrary  intention  within  Locke  King's  Act, 

831,  832. 
sale  of  land  for,  gives  executors  power  of  sale,  635,  636. 
infant  may  convey  for,  of  ancestor,  2. 
purchaser  from  heir  or  devisee  not  bound  to  see  to,  644. 
residuary  devise  is  specific  for  contribution  to,  310,  n.  (A),  643,  n.  {I). 
trust  for,  enables  trustees  to  give  good  receipt  for  purchase-money, 
615,  616. 
not  if  debts  are  specified,  617. 

not  if  purchaser  has  notice  that  all  debts  are  paid,  619. 
trust  for,  is  express  trust,  443. 

trustee  selling  for,  need  not  show  their  existence,  620. 
rights  of  creditors  against  testator's  realty  for,  643,  644. 
destroyed  by  alienation  by  heir  or  devisee,  644. 
do  not  bar  widow's  right  to  dower,  644. 
remain  against  heir  or  devisee  personally,  644. 

DEBTORS  ACT,  1869, 

liabUity  of  auctioneer  under,  202. 

DEBTS  RECOVERY  ACTS,  804,  1184,  n.  (,s). 

DECEIT, 

action  of,  against  stranger,  what  will  found,  111. 
vendor,  what  will  found,  111, 
misrepresentation    sufficient  for,  is    ground  for  Betting  aside 

after  completion,  806  rl  seq. 
principles  of ,  1 11 , 


INDEX.  1333 

DECEPTIVE.     See  Misdesceiption  ;  Miseepeesentation. 

plan,  reference  to,  in  particulars,  is  fatal,  123,  129,  148,  149. 
statements,  as  to  occupancy,  122,  n.  (;:). 
in  particulars,  are  fatal,  122. 

DECLAHATION, 

by  dead  relatives  admissible  to  prove  failure  of  issue,  384. 
as  to  pedigree,  388. 

wbo  are  relatives  in  this  reference,  388. 
by  husband  and  wife  inadmissible  to  prove  non-intercourse,  377. 
by  party  iu  the  same  interest  admissible,  392. 
by  strangers  acquainted  with  family,  388. 
must  de  made  ante  litem  motam,  to  be  admissible,  391. 
of  identity  of  parties  should  accompany  extracts  from  registers,  386. 
of  trust  must  be  signed  by  beneficial  owner,  966. 

not  necessary  to  raise  resulting  trust,  967. 
parol,  varying  particulars,  effect  of,  119. 
recitals,  when  treated  as,  392. 
statutory, 

by  vendor,  value  of,  quccre,  370. 

copy  of  should  accompany  abstract,  340. 

defect  in  evidence  may  be  supplied  by,  162. 

of  identity,  acceptance  of,  may  waive  strict  right,  509. 

of  non-exercise  of  power,  whether  claimable,  366,  367. 

of  non-payment  of  land  tax,  not  evidence  of  redemption,  393,  394. 

particvdars  of,  should  be  stated  in  conditions,  162. 

purchaser  entitled  to,  that  vendor  has  no  other  e\idence  than  that 
specified,  169. 
what,  admissible  to  prove  purchase  out  of  trust  moneys,  978. 
rebut  resulting  trust,  971,  972. 

DECREE.    See  Oedee. 

for  foreclosure.     See  Eoeeclosuee. 
for  partition,  who  bound  by,  1140.     See  PAETiTioir, 
for  specific  performance.     See  Specific  Peefoeitance. 
of  nullity.     See  Nxjllity. 

DEED, 

accidental  insertion  in,  of  clause  contrary  to  agreement,  effect  of,  742. 

ancient,  construed  by  reference  to  modem  usage,  371. 

attesting  witness  has  not  notice  of  contents  of,  894. 

blank,  effect  of  filling  up,  after  execution,  261,  n.  (s). 

covenant  for  production  should  include  what,  577  et  seq.     See  Covenant 

FOE  PeODUCTION. 

defective,  proof  of,  how  far  supphed  by  presumption,  360. 

relief  on,  when  afforded,  817,  818. 
delivery  of,  what  constitutes,  590. 
enrolled,  how  proved,  350. 

iu  central  office,  copy  when  evidence  of,  352,  353. 

evidence  of  enrolment  of,  353. 
not  included  in  search  iu  central  office,  1196. 
entered  on  Court  rolls,  purchaser  has  notice  of,  if  he  search  Court  rolls, 
881,  891. 
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i)BEI)— continued. 

erasures  in,  presumed  to  have  been  prior  to  execution,  494. 
execution  of,  by  attorney,  mode  of,  592. 

requisitions  and  inquiries  on,  349. 
bow  far  necessary  to  give  remedy  on  covenant,  585,  768, 

806. 
irregular,  gives  purchaser  notice  of  fraud,  888. 
formalities  of,  presumed,  363. 
from  proof  of  signature,  363. 
rule  applies  to  all  written  documents,  363. 
mutilation  of,  does  not  render  inadmissible,  363. 
notice  of,  forming  part  of  title  gives  purchaser  notice  : 

of  all  he  might  have  learned  on  examination,  878,  881,  890. 
of  its  deposit  on  mortgage,  878,  882. 

seciis,  if  it  is  not  part  of  title,  878,  891,  n.  (i). 
of  arrangement,  of  registration  of,  1225. 

search  for,  1225. 
of  infant,  effect  of,  2,  n.  («). 
of  lunatic,  how  impeached,  7. 
of  married  woman.     See  Acknowledgment  by  Maeeied  Woman,  and 

Maeeied  Woman. 
produced  as  negative  evidence,  purchaser  not  entitled  to  custody  of,  695. 
proof  of,  348  ct  seq. 
rectification  of,  failing  to  carry  out  common  intention,  742. 

for  mutual  mistake,  742. 
registered,  piirchaser  has  notice  of,  if  he  search  register,  881,  891. 
relating  to  several  matters  liable  to  stamp  for  each,  263. 
stamps  obliterated  on,  presumed  to  have  been  correct,  364. 
stamps  on  lost,  presumed  to  have  been  proper,  364. 

burden  of  rebutting  presumption  on  person  denying,  364. 
not,  if  shown  to  have  been  improperly  stamped,  364. 
statutory  forms  as  to,  compliance  with,  no  presumption  of,  304. 
e.g.,  enrolment  of  charity  conveyance,  364. 

surrender  of  estate  to  make  recoveiy  valid,  3G4,  365. 
supplemental,  e£Poct  of  making,  547. 

DEEDS  OF  ARRANGEMENT  ACT,  1887, 
effect  of,  1225. 

DEFAMATION, 

of  title,  when  action  lies  for,  116. 

DEFAULT, 

account  on   footing   of,  when  allowed  against  purchaser  on  eviction, 

944  et  seq. 
condition  for  payment  of  interest  in  case  of  purchaser's,  effect  of,  139. 
meaning  of  in  covenant  for  title,  793. 

of  purchaser,  renders  him  liable  for  interest,  650.     See  Inteeest. 
of  vendor,  relieves  purchaser  from  notice  of  appropriation,   651.     See 

Inteeest. 
remedies  of  purchaser  at  law  on  vendor's,  984  et  seq. 
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D'EFAJJliT— continued. 

■wilful  default,  _        -o    --q 

account  on  footing  of,  when  allowed  against  vendor,  651,  673,  (o9, 

811. 
of  vendor  alone,  prevents  interest  from  running,    140,  141,  660, 

663. 
what  is,  140,  n.  (J),  664. 

delay  from  adverse  claim  is  not,  666,  667. 

going  abroad  just  before  date  for  completion,  665. 

imperfect  title  is  not,  664  et  seq. 

omission  to  deliver  abstract,  664. 

suggestions  as  to  what  should  be  the  rule,  666,  667. 

wilful  and  imnecessary  delay,  664, 

DEFECTS.     See  Latent  ;  Patent. 

acts  of  ownership  after  discovery  of,  effect  of,  515,  516. 

compensation  for  assessable,  purchaser  entitled  to,  678.     Sec  CoiiPENSA- 

TION. 

what  are  assessable,  678,  679. 
compensation  forced  on  purchaser  for  what,  1092,  1093. 
concealed,  acceptance  of  title  does  not  include,  509. 
concealment  of,  from  agent,  renders  vendor  liable  for  misrepresentation, 
101. 
prevents  vendor  from  rescinding,  178. 
contract  avoided  by  what,  125. 

contract,  not  avoided  by,  if  clearly  stated,  163  et  seq. 
defence  to  specific  performance,  Y,-hat  are,  1085  et  seq. 
in  execution  of  power,  what  may  be  supplied,  853. 
in  title.     See  Specific  PEEFORiiANCE ;  Title. 
knowledge  of,  evidence  of,  when  admissible,  120,  121,  124,  125,  1091, 

1092. 
immaterial,  if  good  title  contracted  for,  160,  1092. 

known,  covenant  against,  must  be  express,  576,  794,  795. 

on  sale  by  Court, 

Court  will  not  conceal  by  special  conditions,  1164. 

entitle  purchaser  to  be  discharged,  when,  1172,  1173. 
reconveyance  ordered  for,  on  what  terms,  811. 
remedies  of  purchaser  for,  after  completion,  806  et  seq. 
vendor  must  not  conceal,  or  divert  attention  from,  99. 
need  not  point  out,  103. 

DEFENCE, 

of  purchase  for  value  without  notice,  when  available,  846,   847.     See 

PtTRCHASEE  FOE  YaIUE  WITHOUT  NOTICE. 

should  state  true  terms  of  agreement,  1047. 
Statute  of  Frauds, 

is  not,  to  parol  in  defendant's  favour,  1046. 

must  be  pleaded,  1046. 
to  action  for  specific  performance, 

non-performance  by  plaintiff  of  collateral  agreement  is  not,  1052. 

omission  of  term  of  contract  by  consent  is  not,  1052,  1053. 

part  performance  of  subsequent  parol  variation  is,  1053. 
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to  action  on  bill  or  note  for  purchase -money  by  vendor,  what  is,  1005. 
contract  at  law,  1014  e(  seq. 

impossibility  of  performance,  1016,  1017. 
invalidity  of  contract,  1014. 
release  of  breach,  1016. 
waiver  of  contract,  1015. 
I.O.U.  for  purchase-money,  vendor's  default  is,  984. 

DEFENCE  ACTS, 

limited  owner  may  sell  under,  3,  n.  (w),  12,  n.  (o). 

DEFENDANT, 

may  have  conduct  of  sale  in  foreclosure  or  redemption  action,  1162. 
mistake  due  to  carelessness  of,  enforcement  of   contract  when,   1061, 
n.  W. 

DEFICIENCY, 

compensation  for,  675  et  seq. 

effect  of  condition  against,  676. 
knowledge  on,  676. 

how  far  covered  by  qualifying  expression,  676,  678. 
in  proof  of  document,  how  far  supplied  by  presumption,  301. 
of  evidence  of  identity,  how  far  covered  by  ordinary  condition,  109. 
on  re -sale, 

condition  providing  for,  proper,  179. 

DELA.Y, 

by  public  company,  remedy  of  landowner  for,  1020. 

by  vendor,  not  ground  for  unliquidated  damages,  1113. 

condition  for,  how  framed,  140. 

costs,  how  affected  by,  1101,  n.  (r). 

defence  to  specific  performance,  when,  1100,  1101,  1102. 

in  claim  for  compensation,  effect  of,  669,  670. 

in  completion, 

arising  from  title  does  not  entitle  purchaser  to  damages,  997 

may  be  cured  upon  reference,  500. 
"  from  whatever  cause,"  interest  payable  for,  140,  660,  661. 
interest,  when  payable  by  purchaser,  650  fi!  seq.     See  Inteeest. 
purchaser  acceding  to,  cannot  appropriate  purchase-money,  659. 
shown  on  abstract,  mere  protest  as  to,  not  sufficient,  505. 
must  be  promptly  objected  to,  505. 
purchaser    should    rescind  on  delay  becoming 
certain,  505. 
wilful,  by  vendor  relieves  purchaser  from  interest,  664,  665. 
may  avoid  contract,  499,  500. 
in  delivery  of  abstract,  effect  of,  137,  138,  341. 

letter,  arising  in  post  office,  effect  of,  238. 
in  reply  to  offer,  effect  of,  238. 
in  payment  of  annuity,  where  it  is  consideration  for  sale,  292. 

purchase-money,  vendor's  remedies  for,  1104,  1105. 
in  re-sale  by  trustees  may  make  them  liable,  91. 
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in  sale  by  executors  under  implied  power,  effect  of,  635,  636. 
trustees,  purchaser  should  inquire  into,  65. 
rights  of,  c.  q.  t.  for,  65. 
in  setting  aside, 

family  arrangement,  753. 
voidable  transaction,  effect  of,  7-15,  760. 
amounts  to  confirmation,  when,  55. 
infant,  when  barred  by,  32. 
less  period  allowed  than  Stat,  of  Lim.,  54,  55. 
poverty,  how  far  excuse  for,  56. 
remedy  may  be  barred  by,  while  right  subsists,  760. 
in  suing  on  covenants, 

bars  relief ,  when,  781. 

ground  for  giving  damages,  not  injunction,  when,  777. 
reference  before  trial  precluded  by,  1109. 

DELEGATION, 

of  sale  by  auctioneer,  improper,  199. 

DELIVERY, 
of  abstract, 

condition  as  to,  137,  138. 
neglect  of,  effect  of,  341. 
not  part-performance,  1039. 
on  sales  by  Court,  how  obtained,  1171,  1172. 
waiver  of,  not  waiver  of  objections,  509. 
of  deed,  presumption  of,  363. 

what  constitutes,  590. 
of  deeds,  by  mortgagee  to  mortgagor,  effect  of,  on  priority,  857  et  seq. 
can  be  enforced  outside  Equity  under  Judicature  Acts,  847, 

848. 
how  far  enforced  against  bond  fide  purchaser  without  notice, 

846  et  seq. 
written  direction  as  to,  may  constitute  agreement,  231. 
of  land  in  execution.     See  Judgment. 
of  possession,  part-performance,  how  far,  1036,  1037. 

to  purchaser  does  not  affect  vendor's  lien,  730. 

DEMISE.     Sec  Lease. 

use  of  word,  implies  covenant  for  title,  when,  587. 
what  amounts  to  a,  223,  n.  iz]. 

DENIAL, 

of  claim  on  estate  binds  party  making  it,  106,  1192. 

DENIZATION, 
effect  of,  31,  32. 
letters  of,  may  still  be  granted,  32. 

U.       VOL.  II.  4  R 
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DEPOSIT, 

action  for,  after  default  on  notice  to  complete,  need  not  be  brought, 

502. 
auctioneer, 

cannot  deduct  commission  out  of,  on  interpleader,  203. 

costs  out  of,  on  interpleader,  20-1. 
entitled  to  interest  on,  205. 

insolvency  of,  vendor  bears  loss  of,  arising  from,  207. 
is  stakeholder  of,  203,  989. 
may  be  sued  for,  989. 
may  interplead  as  to,  203. 
may  pay  into  Court  under  Trustee  Act,  204. 

to  vendor  after  completion,  205. 
not  vendor's  agent  in  respect  of,  989. 
payment  to  solicitor  having  conduct  of  sale,  by,  203. 
should  not  be  defendant  in  action  for  specific  performance  where, 
small,  20i. 
by  railway  company, 

application  for,  how  made,  522,  n.  {d). 
landowner  has  no  lien  upon,  for  costs,  523. 

when  entitled  to,  522,  n.  {d). 
lien  for  unpaid  purchase -money  not  precluded  by,  527. 
mortgage  on  land  must  be  covered  by,  523. 
must  be  for  price  of  whole  house  under  sect.  92 . .  280. 

include  fixtures,  280,  n.  (w). 
not  applicable  for  payment  of  mortgage  on  lands,  523. 
payment  out  of, 

consent  of  landowner  to,  523,  n.  {e). 
landowner  entitled  to  costs  on,  523. 
not  made  to  company  without  notice  to  landowner,  522. 
remains  as  security  for  performance  of  bond,  523. 
to  be  for  value  of  all  land  in  notice  to  treat,  520,  521. 
made  before  entry,  520. 
how,  620. 

within  what  time,  52 1 . 
capital  money  as  between  tenant  for  life  and  remainderman,  217. 
cheque  for,  when  void,  216. 
condition  for, 

forfeiture  of,  does  not  destroy  vendor's  right  to  damages,  999. 
payment  and  investment  of,  137,  141,  n.  (A). 

of  liquidated  damages  in  lieu  of,  180. 
forfeiture  of, 

after,  and  re-sale,  vendor  cannot  sue  for  original  purchase-money, 

180. 
may  be  made  in  absence  of  condition,  179. 
no  bar  to  action  for  damages,  179. 
interest  on, 

purchaser  entitled  to,  on  its  return,  667. 

not  liable  for,  6C7. 
recoverable  in  action  for  damages  on  contract,  990. 
on  rescission,  when,  989,  990. 
under  V.  and  P.  Act,  998,  n.  (i/). 


INDEX.  1330 

DEPOSIT— eonthwed: 

investment  of,  purchaser  not  affected  by,  216. 

except   in   sale  under   Court, 
216. 
lien  for,  purchaser  has,  where  no  title  sho-«-n,  518. 

will  be  declared,  112. 
not  only  part  payment,  but  also  earnest  of  performance,  179,  215. 
of  deeds  forming  part  of  title,  purchaser  not  inquiring  for,  has  notice 

of,  878,  882. 
on  sale  by  Court,  condition  as  to  return  of,  and  discharge  of  purchaser, 
1174. 
person  appointed  to  receive,  1165. 
security  for,  1165. 
part  payment  is,  215. 
payment  of, 

full,  should  be  made,  202. 
may  be  by  cheque,  137,  202,  216. 
must  not  be  by  bill,  202,  216. 
should  be  in  cash,  202,  216. 

to  agent  must  be  made  at  time  and  in  manner  specified,  202,  215. 
should  not  be  made  without  authority,  202,  215. 
procured  by  false  statement  may  amount  to  obtaining  money  by  false 

pretences,  114. 
purchaser, 

cannot  elect  to  forfeit,  and  avoid  contract,  215. 
entitled  to,  may  resist  action  on  cheque,  216. 
forfeits,  if  he  fails  to  perform  contract,  1007. 
from  voluntary  settlor  may  recover,  1033. 
may  recover,  after  rescinding  for  vendor's  default,  984. 
on  contract  going  off,  205. 
where  vendor  has  no  title,  in  some  cases,  175. 
with  damages  for  breach  of  contract,  984. 
must  not  set  off,  in  account  with  vendor,  215,  216. 
receipt  for,  may  satisfy  Stat,  of  Frauds,  232. 

not  unless  it  shows  its  relation  to  whole  purchase -money,  242. 
return  of, 

not  necessary  after  default  on  notice  to  complete,  502. 
ordered  on  rescission  for  misrepresentation,  112. 

on  V.  and  P.  summons,  998,  n.  (?/),  1006,  1112. 
where  paid  under  superseded  bankruptcy,  217. 
purchaser  entitled  to,  on  contract  going  off,  205. 
vendor  not  bound  to  make,  to  lunatic  purchaser,  217. 
taken  into  account  in  assessing  damages,  180, 
tenant  for  life  not  entitled  to,  on  forfeiture,  217. 

vendor  may  hold,  paid  by  bankrupt  against  trustee  in  bankruptcy,  864. 
solicitor  of,  holds,  as  vendor's  agent  not  as  stakeholder,  215, 
989. 

DEPRECIATORY, 

condition  as  to  absence  of  covenant  for  title,  not,  787. 

want  of  stamps  and  registration  may  be,  186. 

4r2 
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BEYTtECIATOBY—cordimted. 

conditions, 

not  to  be  used  by  fiduciary  vendors,  75,  76,  194  et  seq. 
use  of,  when  an  objection  to  title,  195. 
what  are,  75,  186. 
not,  75. 
remarks  by  purchaser,  effect  of,  116. 
special  conditions,  if  necessary,  are  not,  195 — 197. 

power  to  sell  under,  does  not  authorize,  195,  197. 
unless  necessary,  are,  195 — 197. 
DERBYSHIRE, 

mining  customs  of,  128,  n.  {d). 

DESCENT, 

of  legal  estate  on  death  of  vendor  before  conveyance,  296,  297. 
presumption  that  person  last  entitled  was  stock  of,  376. 
j)roof  of  ancestor's  intestacy  required,  if  recent,  370. 

DESCRIPTION, 

accurate,  though  misleading,  not  misdescription,  148,  149. 
condition  as  to  identity  does  not  meet  erroneous,  170. 
in  particulars.     See  Paeticulaes. 
of  parcels,  by  reference  to  occupancy,  effect  of,  555. 
ftdl,  not  affected  by  subsequent  error,  555. 
particular  controls  general,  555,  556. 
of  parties  in  conveyance,  544. 
of  writer  is  not  signature  to  contract,  256. 
specific,  in  devise,  when  limited  to  date  of  will,  309. 
vague,  on  court  rolls  sufficient,  171. 
what  insufficient  within  Stat,  of  Frauds, 
of  parties, 

"  intending  lender,"  235. 

"  vendor,"  unless  described  in  writing  connected  with  contract, 

234,  235,  236. 
"your  client,"  in  letter  to  solicitor,  235. 
what  sufficient  within  Stat,  of  Frauds, 
of  parties, 

abstract  may  be  read  with  contract  for  purposes  of,  236,  n.  (/). 

"  by  direction  of  the  proprietor,"  236. 

endox'sed  on  envelope,  connected  with  enclosed  letter,  237. 

letter,  237. 
"  executor  of  A.  B.,"  236. 

supplied  by  writing  connected  with  contract,  236. 
"  the  vendor,"  if  described  in  writing  connected  with  contract, 

236. 
"  trustees  selling  under  a  trust  for  sale,"  236. 
of  the  property,  238  ct  seq, 

may  be  aided  by  parol  evidence,  239. 

DESTRUCTION, 

of  conveyance,  vendor  must  execute  duplicate,  796. 
of  deeds,  effect  of,  on  title,  155. 

liability  of  mortgagee  for.  490. 
of  estate.     Sec  Deterioeatiox. 


INDEX.  1341 

DETERIORATION, 

accidental,  after  contract,  purchaser  bears,  290,  291,  1167,  1169. 

no  defence  to  specific  performance,  1072. 
by  purchaser    in   possession,    remedy    for,   1105.      See   Puechaser   in 

Possession. 
when  restrained,  1107,  1108. 
trustee  liable  for,  on  his  purchase  being  set  aside,  52. 
vendor  liable  after  contract  for,  what,  288,  291,  672. 

whether  as  mortgagee  in  possession,  qiicere,  674. 

DETERMINABLE, 

interest,  purchaser  from  Court  bears  loss  of,  before  certificate  absolute, 
1167. 
when  sold,  should  be  so  described,  127. 
nature  of  property  sold  makes  time  essential,  497. 

DEVISE, 

ademption  of,  by  sale  to  railway  company,  302. 

beneficial,  of  estate  charged  with  debts,  whether  devisee  can  sell  alone 

under,  qucere,  638  et  scq. 
by  specific  description, 

applicable  at  death,  but  not  at  date  of  will,  305,  306,  309. 
of  land  subject  to  option  of  purchase  in  strict  settlement,  effect  of, 
306. 
collection,  of  lands  of  different  tenures,  charges,  how  borne,  830. 
general, 

bars  right  to  dower,  566. 
effect  of  devise  of  trust  estates  on,  305,  n.  (a). 
on  lands  contracted  for,  304,  305. 
to  be  sold,  305. 
insufficient  root  of  title,  332. 
raises  election,  566,  n.  {e). 
trust  estates  pass  under,  when,  370. 
joint  tenancy  by,  how  converted  into  tenancy  in  common,  961,  962. 
of  copyholds  by  unadmitted  testator,  good,  713,  n.  {z). 

lawful,  536,  713,  n.  (;). 
of  estate  bought  in  child's  name  may  put  nominee  to  election,  975. 

contracted  for  did  not  operate  after  conveyance,  826. 
named  house  without  appurtenant  meadow  land,  effect  of,  310. 
power  to,  to  charity,  whether  implied  from  power  to  hold  land,  706, 

n.  (t). 
prior,  effect  of  contract  on,  under  old  law,  299,  305. 

present  law,  299  et  seq.,  304,  305. 
residuary,  by  testator  prior  to  Mortmain  Acts  but  dying  after  them,  310. 

still  specific,  310,  n.  {h),  643,  n.  (/). 
revoked  by  contract  under  old  law,  when,  299. 
specific,  ineligible  root  of  title,  332. 

of  lands  contracted  to  be  sold,  effect  of,  305,  306. 
to  infant  of  property  contracted  to  be  sold,  effect  of,  306. 
to  trustees  of  estate  charged  with  debts  gives  them  power  of  sale  alone, 
637,  638. 
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DEVISEE, 

beneficial,  of  land  charged  -with,  debts  not  an  express  trustee,  443. 
contract  enforceable  against,  may  be  carried  out  by  representatives,  609 

et  seq. 
conveyance  by,  liability  to  creditor,  of  land  discharged  by,  644. 

personal,  not  discharged  by,  644. 
costs  of  getting  in  legal  estate  from  infant,  how  borne,  715. 
estopped  from  denying  testator's  title,  476. 
execiitor,  of  will  of  realty,  of  testator  dying  after  1897.  .359. 
in  remainder  dealing  with  expectancy,  what  relief  granted  to,  750. 
of  covenantor,  how  far  bound  by  administration  action,  805. 
liability  of,  under  old  law,  804. 

present  law,  804,  805. 
of  estate  directed  by  will  to  be  purchased,  rights  of,  308,  n.  {ii). 
of  executory,  right  of,  dates  from  possession  under  Stat,  of  Lim.,  452. 
of  mortgaged  property  bear  the  debt  rateably,  828,  829. 
of  owner  of  land  subject  to  building  contract,  rights  of,  308. 
of  purchaser, 

dead  before  completion,  power  of  disposition  of,  307. 
relative  rights  of  heir  and,  under  old  law,  804. 

present  law,  804,  805. 
rights  of,  how  affected  by  Locke  King's  Acts,  306. 
of  separate  estates  charged  with  debts,  829,  830. 

of  surviving  trustee  can  make  good  title,  when,  024,  625.     And  see  Heie. 
of  vendor, 

generally  entitled  to  property  till  time  fixed  for  completion,  300. 
not  entitled  to  vendor's  lien,  304. 
rights  of,  how  affected  by  WiUs  Act,  308,  309. 
specific,  rights  of,  305,  306. 

takes  land  usually  merely  as  trustee  to  carry  out  contract,  305. 
purchaser  from, 

has  priority  over  purchaser  from  heir,  if  he  first  register,  702. . 
must  see  to  payment  of  legacies,  644. 
registration  of  will,  701. 
not  bound  to  see  to  payment  of  debts,  644. 
rents,  when  entitled  to,  up  to  completion,  302. 
residuary  and  specific,  contribute  rateably  to  debts,  643,  n.  (/). 
sale  by,  of  property  already  his  with  devised  property,  is  not  notice  of 

breach  of  trust,  620. 
under  will  of  realty,  of  testator  dying  since  1897.  ,359. 
who  is  executor  may  sell  estate  as  his  own,  620. 

need  not  obtain  concurrence  of  co-executors,  620. 
DEVON, 

mining  customs  of,  128,  n.  {d). 

DIGNITIES, 

judgments  affect  estates  granted  in  support  of,  1199. 

DILAPIDATIONS, 

after  contract  vendor  liable  for,  672. 

on  what  footing,  672  et  seq. 
amount  due  for,  may  be  set  off  against  retiring  pension,  270,  n.  (m). 
compensation  for,  672  et  seq. 
stipulation  as  to  not  making  good,  not  simony,  270. 
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DILiaENCE, 

vendor  bound  to  use,  in  describing  property,  147. 
DIMENSIONS, 

misstatement  as  to,  may  be  too  large  for  compensation,  even  at  suit  of 
purchaser,  147. 
what  is  material,  153. 
should  be  accurately  stated  in  the  particulars,  128, 
DIRECTION, 

for  payment  of  purchase-money  to  stranger,  when  irrevocable,  213. 
in  creditor's  trust  deed,  when  revocable,  929,  930. 

DIRECTOR, 

power  of,  to  contract  on  behalf  of  company,  260. 

purchase  by,  from  company  voidable,  39. 

transfer  of  shares  to  chUd  as  qualification  for,  976,  n.  (y). 

DISABILITY.     Sec  Limited  Ownees. 

does  not  prevent  Jurisdiction  under  S.  E,  Act,  1128  et  seq. 
prevents  conversion  on  compulsory  sale,  301. 

sale  under  Partition  Act,  1140,  1141. 
remainderman  on  estate  tail  barred  by  time  has  no  period  allowed  for, 

455. 
request  of  person  under,  for  sale  under  Partition  Act,  1144,  1145,  1146. 
under  Stat,  of  Lim.,  does  not  apply  as  between  mortgagor  and  mort- 
gagee, 438,  n.  [h). 
maximum  period  allowed  for,  is  thirty  years,  438. 
six  years  allowed  from  cesser  of,  438. 

even  where  there  is  a  succession  of,  438. 

DISCHARGE, 

inability  to  give,  for  purchase-money,  a  defect  in  title,  318. 
of  bankrupt,  effect  of,  36. 
of  incumbrances.     See  Inccjiibeance. 
of  purchaser  on  certificate  against  title,  1114. 

trustee's  receipt,   when  a   good.      See  Intention  ;    Puechase-MONEY  ; 
Receipt. 

DISCLAIMER, 

by  trustee,  dispenses  with  liis  concurrence  in  exercise  of  trust,  627. 
does  not  give  heir  his  powers  under  will,  623. 
effect  of,  on  exercise  of  power,  627. 
by  trustee  in  bankruptcy,  295  et  seq.,  1029,  n,  [y). 
of  leaseholds  or  onerous  property,  295,  1034. 
powers  of  Court  as  to,  581. 

purchaser  preventing,  how  far  liable  to  covenants,  581, 
relieves  trustee  from  date  of  vesting,  58 1 . 
unsaleable  property,  295. 
infant  electing  to  avoid  contract  must  execute,  32. 
of  interest  by  married  woman  must  be  by  acknowledged  deed,  600. 
of  power  by  executor  does  not  prevent  exercise  by  others,  628. 
sccus,  in  Ireland,  628,  n.  (c). 
may  now  be  by  deed,  628. 
of  sale,  gives  Court  jurisdiction  to  sell,  1154. 
renunciation  of  probate  is,  by  deed,  628. 
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DISCLOSURE, 

duty  of  purchaser  as  to,  generally,  llo. 

solicitor  acting  for  both  parties,  as  to,  3-15. 

vendor  as  to,  extends  only  to  material  facts,  104. 
of  change  between  offer  and  acceptance,  proper,  112. 
of  defects  by  vendor,  199  et  seq.     And  see  Defects. 
of  facts,  does  not  require  legal  effect  to  be  stated,  165. 
of  incumbrances,  how  far  necessary  from  incumbrancer,  1192. 
of  nature  of  tenancies,  110. 
of  professional  confidence  not  allowed,  903. 
of  value  by  purchaser  unnecessary,  114. 
vendor  unnecessary,  102. 

DISCONTINUANCE, 

of  possession  under  Stat,  of  Lim.,  439,  n.  (^). 
of  user,  is  not  adverse  interruption,  435. 

DISCOVERT, 

against  purchaser  for  value  without  notice,  SiQ  et  seq. 

DISCRETION, 
of  trustees, 

as  to  mode  of  investment,  97. 
as  to  time  of  investment,  97- 

sale,  66. 
to  sell,  Court  will  not  compel  exercise  of,  95. 
trusts  involving,  purchaser  need  not  see  to  performance  of,  616. 

DISENTAILING.     See  Eneolment. 
assurance, 

abstract  of,  should  contain  deed  creating  entail,  333. 

appointment  of  person  to  execute,  qitarc,  1184,  n.  (y). 

concurrence  of  protector  in,  does  not  destroy  power  of  consent  to 

sale,  87. 
cost  of,  on  purchase  under  L.  C.  C.  Act,  payable  by  company,  718. 
enrolled,  may  be  rectified,  1032,  n.  (y). 
enrolment  of,  vendor  pays  costs  of,  714. 

execution  of,  by  tenant  in  tail  in  possession  of  sale  of  fee,  321,  820. 
enforced  under  covenant  for  further  assurance,  796, 
1032,  n.  (y). 
specific  covenant,  1032,  n.  (y). 
not  enforced  under  covenant  to  settle  after-acquired 

property,  1032,  n.  {>/). 
order  for,  under  judgment,  1207,  1208. 
of  copyholds  to  be  entered  on  court  rolls,  709.     And  see  Copyholds. 
order  for,  at  suit  of  judgment  creditor,  1184,  n.  (.s), 
recitals  in,  improper,  545. 

should  be  by  separate  deed  from  conveyance  to  piurchaser,  532. 
contract,  defects  in,  not  supplied,  853. 

not  enforceable  after  death  of  tenant  in  tail,  1031,  1032. 

DISORDERLY  HOUSE.     See  Beothel. 
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DISPOSITION, 

by  owner  of  adjoming  tenements,  effect  of,  405. 

power  of,  of  heir  or  devisee  of  purchaser  dying  before  completion,  306. 

DISPOSSESSION, 

under  Stat,  of  Lim.,  439,  n.  [g). 

DISPUTE, 

agreement  to  accept  title  "  without,"  is  binding,  164. 

DISQUALIFIED, 

persons,  no  lien  presumed  in  favour  of,  737. 

DISSEISOR, 

can  devise  or  alien  his  interest,  475. 
persons  entering  as,  are  joint  tenants,  451. 
title  of,  good  after  twelve  years,  475. 

as  against  all  but  disseisee,  475. 
series  of,  mter  se,  475,  476. 

DISTRESS, 

contract  by  person  in,  valid,  745. 
cross  powers  of,  on  sale  of  leaseholds  in  lots,  192. 
defence  to  specific  performance,  when,  1094. 
for  rent, 

by  vendor  after  conveyance,  not  restrained,  1108. 
on  any  part,  while  whole  not  barred,  good,  476, 
on  purchase  of  reversion  on  lease,  what  recoverable,  822. 
performance  of  service  not  subject  to,  does  not  prevent  statute  run- 
ning, 451. 
subject  to,  is  payment  of  rent,  449, 
tenant-in-tail's  right  to,  if  barred,  bars  remainderman,  452,  453, 
want  of  right  to,  a  defect  in  title  to  ground  rents,  125, 
for  rent-charge,  pui-chaser  of  part  entitled  to,  822,  955. 
not  for  arrears,  955. 
severance  of  reversion  destroys  right  of,  822. 
goods  sold  under,  landlord  cannot  purchase,  43. 
laches  not  excused  by,  56, 
purchase  from  person  in,  relief  for,  745. 

set  aside,  when,  47,  48. 

DISTRIBUTION, 

of  purchase-money, 

on  sale  by  Court,  1176,  1177. 

under  Partition  Act,  notice  of,  how  given,  1143. 

DISTURBANCE, 

what  is  a,  withia  covenants  for  title,  791. 

DIVIDED  PARISHES,  &c.  ACT,  1882.. 26,  n.  [z). 

DIVIDENDS, 

apportionment  of,  of  joint  stock  company  not  allowed,  823,  n.  (o). 

to  tenant  for  life  on  sale  of  stock,  97, 
costs  of  applications  as  to,  under  L.  C.  C,  Act,  720. 
affida-v^t  necessary  on  petition  for  payment  of,  690. 
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DIVISION, 

of  estate,  effect  of,  on  prior  covenants,  78G. 

DIVORCE, 

ctild  born  after  period  of  gestation  from,  illegitimate,  376. 
decree  of,  destroys  right  to  dower,  642. 

DIVORCE  AND  MATRIMONIAL  CAUSES  ACT,  1857, 
effect  of,  on  judicial  separation,  16,  n.  {z). 

DOCKETING, 

law  of,  abolished,  1214,  1215. 

DOOUMENTAHY  EVIDENCE  ACT,  1882.. 346,  n.  («). 

DOCUMENTS, 

abstract  should  commence  with  what,  331.     See  Abstract. 
contaia  what,  335.     See  Abstract. 
to  be  compared  with,  when,  343, 
condition  as  to  production  of,  155,  156. 
defective  proof  of,  how  far  supplied  by  presumption,  360. 
enrolled  in  central  office,  what  copies  of,  are  evidence,  352,  353. 

is  evidence  of  enrolment  of,  352,  353. 
lost,  condition  as  to,  169. 

when  vendor  must  prove  contents  and  execution  of,  334,  339. 
materiality,  purchaser's  solicitor  is  judge  of,  336. 
privileged,  what  are,  903  et  scq. 

production  of,  not  forming  part  of  title,  sometimes  required,  369. 
proof  of,  by  certified  copies,  353  ct  seq. 

examined  copies,  357. 
public,  statements  for  public  purposes  in,  are  evidence,  353. 

what  are,  353. 
retained  by  vendor  when,  157. 

DOMICIL, 

foreign,  appointee  under  exercise  of  power  by  will  of  person  having, 
liable  to  duty,  1231. 
devisee  of  English  realty  from  testator  having,  liable  to  duty, 

1232. 
legacies  given  by  person  having,  whether  liable  to  duty,  1232. 

DONEE.     See  Power. 

of  power  of  sale,  purchase  by,  how  voidable,  37. 

DOUBTFUL  TITLE, 
meaning  of,  1111. 

DOWER, 

Act,  applies  to  gavelkind  lands,  541. 

does  not  apply  to  copyholds  or  customary  freeholds,  54 1 . 
ante-nuptial  agreement  not  to  bar,  effect  of,  314. 
arrears  of,  not  recoverable  for  more  than  six  years,  467. 

acknowledgment  of  title,  of  no  effect,  467. 
assignment  of  term,  how  far  protection  against,  539. 
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BO'WE'R— continued, 

compensation  for,  allowed  to  purchaser,  1079. 

not  forced  on  purchaser,  540. 
concurrence  in  husband's  mortgage  bars,  how  far,  539,  540. 
contract,  effect  of,  under  present  law,  314. 

for  purchase  of  equity  of  redemption  by  mortgagee,  afEected, 

how  far,  314. 
for  sale  by  bachelor,  married  before  conveyance,  affected,  how 

far,  314. 
conveyance  by  husband  bars,  539,  565. 
decree  of  divorce  bars,  542. 

equitable  jointure  in  bar  of,  purchaser  entitled  to  what  title,  539. 
extends  to  actual  possession  of  part  of  land,  540. 

separate  third  of  each  tenement  in  copyholds,  540. 
general  devise  of  husband  bars,  566. 

may  raise  right  of  election,  566,  n.  {e). 
legal  jointui-e  in  bar  of,  title  must  be  produced  to  land  charged  with, 

539. 
liability  to,  purchaser  entitled  to  information  as  to,  539. 
not  barred  by  creditors'  rights  against  testator's  realty,  644. 
out  of  minerals,  541. 

out  of  trust  and  mortgage  estates,  not  allowed,  541. 
release  of,  good  consideration  of  settlement  by  husband,  915. 
satisfaction  of,  by  legacy,  566,  n.  {e). 
trustee,  concurrence  of,  should  be  procured,  540,  566. 
uses  to  bar  should  not  be  inserted  in  conveyance,  565,  606. 

DOWRESS, 

concurrence  of,  in  conveyance,  unnecessary,  538. 
when  barred,  unnecessary,  1182. 
entitled  to  value  of  her  right  out  of  fund  in  Coui-t  under  L.  C.  C.  Act, 

691. 
married  before  Dower  Act,  contract  not  enforceable  agamst,  1032. 

since  Dower  Act,  contract  enforceable  against,  1031. 
payment  of  interest  on  mortgage  by,  may  bind  heir,  464. 

agreement,  signature  of,  whether  binding  under  Stat,  of  Frauds,  258, 
259. 
when  referred  to,  361,  n.  {x). 
conveyance, 

alterations  in,  should  be  communicated  before  engrossment,  589. 

■whether  solicitor  entitled  to  fee  for  re-perusing,  590. 
belongs  to  purchaser,  not  to  his  solicitor,  590. 
condition  as  to  furnishing,  142. 
conveyancer's  duty  as  to  perusal  of,  589. 
copy  of,  purchaser  must  furnish,  589. 
practice  as  to  settlement  of,  by  judge,  1181,  1182. 
signature  of,  whether  binding  under  Stat,  of  Frauds,  ^25^8,  259. 
deed  of  further  assurance  should  be  submitted  to  vendor,  797. 
preparation  of,  not  notice  of  executed  deed,  894. 
■whether  waiver  of  title,  510. 
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DRAINAGE, 

authorized  by  Improvement  of  Land  Act,  96. 

charges  need  not  be  disclosed  on  sale  of  land  in  the  Fens,  128. 

easement  of,  inquiry  should  be  made  for,  1194. 

when  patent,  not  defence  to  specific  performance,  1194. 
loans  to  be  noticed  in  abstract,  339. 

under  local  and  public  Acts,  search  for,  1197. 

DURESS, 

defence  to  action  for  specific  performance,  1063. 

on  contract,  1014. 
what  amounts  to,  1063. 

DURHAM  UNIVERSITY, 

powers  of,  to  sell  real  estate,  25. 

DUTY, 

legacy.     See  Legacy  Duty. 

proceeds  of  realty,  subject  to  re-investment,  what  payable  on,  1232. 

probate.     See  Peobate  Duty. 

stamp.     See  Stamps. 

succession.     See  Succession  Duty. 

EARTHQUAKE, 

loss  by,  after  contract,  borne  by  purchaser,  291. 

EASEMENT, 

common  law,  may  still  be  claimed  at,  398. 

compulsory  purchase  does  not  prevent  revival  of,  on  re-sale,  when,  399. 

extinguishes,  if  compensated  for,  12C,  399. 
condition  as  to  liability  to,  172. 
continuous    and   discontinuous,  no  distinction  between,  as   to    passing 

under  conveyance,  563. 
conveyance  must  exclude,  if  not  intended  to  pass,  563. 
corporation,  cannot  be  j)rescribed  for,  against  statutory,  419. 
covenants  for  title  cover  only  actual,  794. 
creation  of,  on  sale,  can  only  be  by  way  of  negative  covenant,  564. 

exchange  on  partition,  79,  n.  {e), 
defect  in  title,  how  far  constituted  b}',  127,  1089. 
exchange  of,  apart  from  exchange  of  land,  79,  n.  (e). 
grant,  may  still  be  claimed  by,  398. 

of,  presumed,  when,  560. 
land  in  V.  &  P.  Act  includes,  331,  n.  (A). 
necessary, 

continuous  or  discontinuous,  impliedly  granted  or  reserved,  560  et 

seq. 
existence  of  latent,  a  defence  to  specific  performance,  1088,  1089. 

patent,  not  a  defence  to  specific  performance,  1194. 
general  words  unnecessary  to  pass,  557. 
may  pass  or  be  reserved  by  implication,  557,  1194. 
not  extinguished  by  unity  of  seisin,  435,  n.  {q). 
not  shown  on  register  under  L.  T.  Acts,  1245. 
not  within  sect.  85  of  L.  C.  C.  Act,  279,  n.  (h),  523,  n.  (/). 
notice  of,  from  physical  facts,  how  far,  883,  1195. 
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of  light,  398  et  seq.     See  Light. 

of  support,  421  et  seq.     See  Support. 

of  water.     See  Pollution  ;  "Watee  ;  Wateeoouese. 

of  way.     See  Wat. 

purchaser's  right  to  inquiry  as  to,  1191. 

railway  company, 

grant  of,  by,  over  its  land,  25. 

may  be  acquired  against,  765. 

specific  performance  of  agreement  by,  for,  1026. 
reservation  of, 

apparent  and  continuous,  implied,  406. 

implied  on  simultaneous  sale  of  house  and  land,  406. 

not  implied,  if  common  o^vner  retain  house,  406. 

on  conveyances,  534. 

on  sale  by  common  owner  should  be  express,  406,  563,  564. 
right  to  discharge  water  on  adjoining  land  is,  419. 

draw  water  from  spring  is,  433. 
sale  of,  by  tenant  for  life  under  S.  L.  Act,  79. 
under  Prescription  Act,  how  established,  398  et  seq. 

becomes  absolute  after  forty  years,  408. 

becomes  waHA.  prinid  facie  after  twenty  years,  407. 

disability  and  particular  estate  excluded  from,  434. 

evidence  of  enjoyment  should  be  supported  by  title  to  servient  tene- 
ment, 434. 

grant  may  be  presumed  during  the  period,  408. 
unless  it  would  have  been  illegal,  408. 

may  be  defeated  during  the  forty  years  period,  how,  408. 

reversioner  allowed  three  years  from  end  of  period,  433,  434. 
undisclosed,  inquiry  to  be  made  for,  1194. 

user  incapable  of  interruption  and  not  actionable  cannot  found,  398. 
user,  purchaser  may  by  contract  be  bound  to  recognize,  856. 

ECCLESIASTICAL  CORPOEATION.    And  see  Coepoeation  Sole. 
identity  of  lands  of,  372,  n.  (;w). 

lands  taken  in  exchange  from,  title  to  be  shown  to,  323. 
limited  power  of,  to  sell  lands,  25. 
recitals  in  renewed  lease  by,  evidence  of  old  lease,  351. 
right  of,  when  barred  by  Stat,  of  Lim.,  458. 

stat.  applies  to  Ecclesiastical  Commissioners,  458. 

stat.  does  not  apply  to  lay  successor,  458. 

ECCLESIASTICAL  DILAPIDATIONS  ACT,  1871.. 270,  n.  [m). 
ECCLESIASTICAL  LEASES  ACT,  1836.. 351. 

EDUCATION, 

infant  may  convey  lands  for  purposes  of,  3,  n.  {h). 
limited  owners  may  convey  lands  for  purposes  of,  11. 

EJECTMENT, 

adverse  possessor  may  maintain,  474. 
by  Crown,  no  allowances  made  to  purchaser  on,  1218. 
contract  by  tenant  to  purchase,  e'sddence  of  lessor's  title  to  maintain, 
312. 
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EJECTMENT— coM^JH  ued. 

costs  of  defending,  recoverable  under  covenant  for  quiet  enjoyment,  802, 

804. 
damages  recoverable  for,  under  covenant  for  quiet  enjoyment,  802. 
mortgagee  after  purchase  of  equity  of  redemption  may  maintain  against 
mortgagor's  lessee,  911. 
may  maintain  after  contract  to  piu'chase  equity  of  redemp- 
tion, 312. 
must  bring  within  twelve  years,  440. 
of  occupier,  precluded  by  acquiescence  in  expenditure;  1042. 
of  purchaser  in  possession, 

as  trespasser,  may  be  without  notice,  1001. 
by  judgment  creditor,  restrained,  1201. 
by  vendor,  on  rejection  of  title,  516,  517. 
defence  to  specific  performance,  1103. 
during  contract,  cannot  be  without  notice,  1001. 
under  registered  title,  when  possible,  871  et  seq. 
of  railway  company,  impossible  after  lawful  entiy,  526. 
of  tenant  claiming  option  of  purchase,  when  restrained,  1107. 
of  tenants  by  vendor  after  contract,  ground  for  compensation,  673. 
satisfied  term  cannot  be  used  as  means  of,  535. 

ELECTION.     See  Option. 

by  c.  q.  ts.  to  continvie  iniiDroper  investment  must  be  unanimous,  630. 

by  child,  in  case  of  apparent  advancement,  975. 

by  married  woman,  between  devised  estate  and  dower,  566,  n.  [e). 

under  Partition  Act,  1145,  n.  {b). 
by  plaintiff  between  legal  and  equitable  remedy,  1028,  1104. 

principal  and  agent,  986. 
by  purchaser  to  pay  money  into  Court  or  go  out  of  possession,  1105. 
by  purchaser  to  take  part  with  compensation,  1075  et  seq.     See  Compen- 
sation. 
by  solicitor  to  charge  under  the  old  scale,  how  signified,  727. 
by  trustee  of  bankrupt  to  perform  contract,  295,  1034. 
doctrine  of,  explained,  919,  920. 

invalidity  of  marriage  settlement  by  one  party  does  not  raise,  920. 
parliamentary,  purchase  for  obtaining  vote  at,  when  good,  269. 

purchaser  not  entitled  to  vote  at,  before  completion,  292, 
293. 
to  purchase,  what  amounts  to,  300,  n.  (>»). 

ELECTIONS  ACT,  1696.. 269. 

ELECTIONS  (FRAUDULENT  CONVEYANCES)  ACT,  1711.. 269. 

ELEGIT, 

copyholds  may  be  taken  in  execution,  under  writ  of,  936. 
effect  of  Judicature  Act,  1873,  on,  1204. 

ejectment  on,  against  purchaser  in  possession,  restrained,  1201, 
equitable  relief  formerly  not  granted  till  suing  out  of,  1201. 
purchase  by  judgment  creditor  under,  discharges  lands,  954. 
registration  of,  unnecessary  except  for  sale,  1216. 


INDEX.  1351 

EMBLEMENTS, 

crops  in  the  nature  of,  not  within  sect.  4  of  Stat,  of  Frauds,  228. 
what  are,  228. 

ENCROACHMENT, 

agreement  that  tenant  holds  on  terms  of  original  lease,  impUed,  183. 
by  stream  does  not  give  owner  encroached  upon  right  of  fishery,  374. 

loss  of,  falls  on  owner  encroached  upon,  374. 
by  tenant  does  not  create  tenancy  at  will,  448. 
by  trustees,  182,  n.  (y). 

by  vendor  in  possession  enures  to  purchaser,  826. 
conditions  on  sale  of,  necessary,  183. 
copyholds,  whether  affected  by  doctrine  of,  qucere,  183. 
on  strips  of  waste  by  adjoining  owner,  373. 
presumption  that  landlord  is  entitled  to,  182. 

may  be  rebutted  by  proving  tenant's  title,  182. 

not  rebutted  by  landlord's  assent  to,  183. 

rebutted  by  fresh  demise  excluding  encroachment,  183. 
settlement  of,  183,  n.  {d). 
time  does  not  run  in  favour  of,  till  lease  determines,  448. 

ENTRANCHISEMENT.     See  Copyholds. 

acknowledgment  for  production  need  not   be   given   on,   492,  n.  {y), 

578,  n.  [p). 
award  under  the  Act  proves  itself,  355,  356. 
conveyance  under  L.  C.  C.  Act  does  not  operate  as,  712. 
freebench  destroyed  by,  541. 
minerals,  title  to,  how  affected  by,  150,  557. 
not  complete  till  confirmed  by  Board  of  Agriculture,  184. 
notice  of,  whether  a  contract,  286. 
power  of  sale  authorizes,  88. 
presumed,  when,  362. 
production  of  Court  rolls  on,  491. 
title  to  make,  on  purchase  of  enfranchised  copyholds,  cannot  be  called 

for,  326. 
who  may  make,  184. 

ENGROSSMENT, 

belongs  to  purchaser,  590. 

purchaser  pays  for,  590. 

vendor  has  lien  on,  for  unpaid  purchase-money,  590. 

right  of,  to,  on  purchase  going  off,  590. 

solicitor  of,  has  no  lien  on,  for  costs,  590, 

ENJOYMENT, 

quiet.    See  Covenants  foe  Title. 

ENLARGEMENT, 

of  ancient  light,  effect  of,  401  et  seq. 
of  base  fee  by  subsequent  enrolled  assurance,  821. 
of  old  term  into  fee  simple  under  Conv.  Act,  330. 
of  time  for  completion,  503. 
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ENROLMENT, 

copy  of,  how  far  evidence  of  original  enrolled  deed,  350,  352,  353. 
costs  of,  vendor  bears,  714. 

of  conveyance  of  copyholds  under  L.  C.  C.  Act,  no  fine  payable  for,  717. 
lands  of  Duchy  of  Cornwall,  necessary,  708. 
to  charity, 

of  land  in  mortmain  unnecessary,  706  et  seq. 

not  presumed,  3G4. 

takes  eflPect  from  its  date,  707. 

upon  re-investment,  necessary,  692. 

want  of,  effect  of,  706. 

how  remedied,  706. 
of  conveyance  to  secret  trustee  for  charity,  necessary,  705. 
under  Fines  Act,  by  tenant  in  taU, 

consent  of  protector  must  be  enrolled  before,  708. 

made  by  vendor  or  purchaser,  708. 

necessary,  708. 

takes  effect  from  its  date,  708. 

except  as  against  purchaser  vmder  prior  enrolled 
deed,  708. 
of  conveyance  under  Religious  Buildings  Acts,  unnecessary,  707. 
of  copyhold  assurances,  711. 
of  deed  barring  entail  in  copyholds  unnecessary,  709,  n.  [b). 

enrolled  in  central  office,  evidence  of,  352,  353. 
of  inclosure  award,  want  of,  how  remedied,  181. 

ENTAIL, 

instrument  creating  should  be  abstracted,  when,  333. 

ENTIRETIES, 

husband  and  wife,  acquiring  lands  jointly  formerly  held  by,  958. 
Married  Women's  Property  Act  has  affected  doctrine  of,  how  far,  958. 

ENTRY, 

by  auctioneer  binds  parties,  how  far,  232.     See  Attctioneeb. 
by  person  barred  by  Stat,  of  Lim.  is  trespass,  472,  n.  {rj). 
by  piirchaser  of  reversion  for  breach  of  condition,  how  far  lawful,  824. 
by  railway  company,  how  made,  520  et  seq.    And  see  Railway 
Company. 
cannot  be  made  upon  previous  valuation,  521,  522. 
injunction  against,  when  granted,  523. 
making  tunnel  under,  or  arch  over,  is,  523. 

on  part  of  land  does  not  relieve  from  payment  of  whole  purchase- 
money,  521. 
precludes  ejectment,  626. 
sheriff's  assistance  may  be  called  for,  525. 

under  sect.  85,  precludes  enforcement  of  previous  agreement,  521, 
522. 
when  lawful,  520. 
wrongful,  penalties  for,  524. 
by  uncle  on  lands  of  niece,  not  entry  of  stranger,  448. 
compromise  of  ejectment,  action  constitutes  actual,  446. 
of  satisfaction  of  Crown  debts,  1220. 
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on  court  rolls  of  assurances  generally,  711. 

disentailing  deeds,  708. 
possession,  how  far  effected  by,  44G. 
right  of, 

accrues  to  mortgagee,  when,  439,  440. 
by  stranger  a  defect  in  title,  1089. 

by  tenant  in  tail  barred  by  Stat,  of  Lim.  is  barred  for  remainder- 
men, 452. 
covenant  for,  vendor  entitled  to,  on  sale  of  minerals,  585. 

may  be  secured  by,  585. 
on  tenancy  at  will,  when  barred,  449. 
sale  of,  by  married  woman,  599. 
how  far  good,  268,  269. 
ENVELOPE, 

with  enclosure,  evidence  to  connect,  237. 

EPISCOPAL  AND  CAPITULAR  ESTATES  ACT,  1851.. 25. 

EQUITABLE  ESTATE, 

charge  on,  how  affected  by  Laud  Charges  Act,  1900.  .1207. 
contract  gives  purchaser,  288,  289. 

conveyance  of,  necessary  to  enable  purchaser  to  enforce  equities,  288, 
289,  834. 
purchaser  entitled  to,  529,  834,  1028. 
depending  on  forged  deed,  may  be  protected  by  legal  estate,  836  ct  seq. 
documents  affecting,  how  far  to  be  abstracted,  335  ct  seq. 
escheat  applies  to,  293,  608. 

heirs  of  vendor  should  join  in  conveyance  of,  297- 
judgment  affects,  how  far  under  Stat,  of  Frauds,  1200. 
in  equity,  how  far,  1201,  1202,  1203. 
purchaser's,  under  contract,  289. 
negligence  as  to  title  deeds,  what  will  postpone,  859,  860. 

may  postpone,  851,  852. 
notice  to  trustees  of  purchase  of,  binding  though  accidental,  864. 
of  purchaser  under  contract,  vests  in  whom  at  his  death,  306. 
prior,  postponed  to  later,  supported  by  legal  estate,  836. 

rights  of,  should  be  promptly  enforced,  849. 
priority  of,  against  registered  assurance,  when,  865,  866. 

depends  on  date,  848. 
purchaser  of, 

bankrupt's  giving  notice,  has  priority  to  trustee  in  bankruptcy,  863, 
864. 
may  protect  himself  by  legal  estate,  863,  864. 
from  trustees  postponed  to  rights  of  cestuis  que  trustent,  851. 
in  land  acquires  no  priority  by  notice,  107,  850,  1193. 
must  inquire  of  trastees,  106,  107,  1192,  1193. 
must  give  notice  to  trustees,  106,  712,  864,  1192,  1193. 
registration  of,  under  L.  T.  Acts,  unnecessary,  1245. 
trustee  for  sale  of,  can  require  conveyance  of  legal  estate,  93. 

EQUITABLE  TITLE, 

purchaser  from  Court  must  accept,  1172. 

D.       VOL.  II.  *  ** 
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EQUITIES, 

assignment  of  vendor's  lien  is  subject  to  prior,  733. 
being  equal,  legal  estate  has  priority,  836. 

even  as  against  charity,  836. 
documents  relating  to,  how  far  to  be  abstracted,  335  et  seq. 
enfoi'ceable  only  after  conveyance,  288,  834. 
judgment  affects  lands,  only  subject  to  prior,  86i,  1212  ct  seq. 
notice  of  past  tenancy,  not  notice  of  tenant's,  886. 
tenancy  is  notice  of  tenant's,  884,  1194. 

extends   to   equities   arising  out  of   collateral  agree- 
ments, 884,  885. 
L.  T.  Acts,  purchaser  not  affected  by,  after  registration,  1252. 
principal's  rights,  subject  to,  between  vendor  and  agent  prior  to  dis- 
closure, 985,  n.  (Z'). 
under  defeated  contract  apply  to  subsequently-acquired  title,  819. 

EQUITY  OF  EEDEMPTION, 

acknowledgment  necessary  to  husband's  assignment  of  wife's,  597. 
barred  after  twelve  years  from  acknowledgment  of  title,  456. 

what  is  acknowledgment  of  title,  456.     See  Acknowledgment, 
after  twelve  years  from  possession  by  mortgagee,  456. 
cannot  be  revived  by  subsequent  acknowledgment,  457. 
destroys  trust  of  surplus  proceeds  of  sale,  457. 
even  though  sale  be  made  under  power,  457. 
investment  in,  of  moneys  under  L.  C.  C  Act,  not  allowed,  691. 
judgment  affects  in  equity,  how  far,  1207. 
lien  of  crown  extends  to,  1218. 

notice  of  title  under  mortgage,  is  notice  of  dealings  with,  887. 
owner  of,  of  undivided  share  cannot  combine  redemption  and  partition 

claims,  when,  1138. 
postponement  of,  how  far  valid,  604. 
purchase  of, 

by  mortgagee,  272. 

concurrence  of  mortgagee  should  be  obtained.to  conveyance  on,  603. 

consolidation  aft'ects,  how  far,  320,  531,  532,  713. 

does  not  make  mortgage  debt  a  personal  liability,  827. 

unless  intention  is  clear,  827. 
inquiry  of  mortgagee  on,  1192. 

notice  to  mortgagee  of,  not  necessary  to  prevent  consolidation,  713. 
prevents  tacking,  713. 

purchase  of,  by  mortgagee, 

at  an  undervalue  may  bo  set  aside,  42. 
contract  for,  at  date  of  mortgage,  bad,  271,  272. 

does  not  let  in  mesne  incumbrancers,  314. 

effect  of,  on  right  to  dower,  314. 
does  not  estop  mortgagee  from  ejecting  mortgagor's  lessee,  911. 
good,  42,  271,  272,  745,  746. 
lets  in  mesne  incumbrancers,  how  far,  952  ct  seq. 
mortgagor  may  reserve  right  of  repurchase,  834. 
solicitor  from  client  as  security  only,  46. 

who  had  no  independent  advice,  set  aside,  47. 
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EQUITY  OF  REDEMPTION— co«i;f)»<C(f. 
purchaser  of, 

may  sue  or  be  sued  on  voidable  lease,  911. 

must  covenaut  to  pay  mortgage  debt,  579. 

postponed  to  mesne  incumbrancers,  even  without  notice,  848. 
right  to  production  of  deeds  goes  with,  488. 
trustees  may  release  to  avoid  foreclosui-e  action,  631. 

EQUITY  TO  SETTLEMENT, 

interposition  of  jointure  term  may  give  wife,  tenant  in  tail,  an,  597. 
not  affected  by  husband's  assignment  of  wife's  equitable  term  for  years, 

13. 
waiver  of,  may  be  consideration  to  support  settlement,  935. 

ERASURES, 

in  deed,  presumed  to  have  been  made  prior  to  execution,  494. 
in  wiU,  presumed  to  have  been  made  after  execiition,  494. 

ERROR, 

clerical.     See  Clerical  Eeeoe. 

correction  of,  in  signed  agreement,  2G1,  262. 

in  decree  for  sale,  effect  of,  1172,  W^o  et  seq. 

in  description  of  parcels,  147  et  seq.,  554,  555,  670. 

in  plan  on  conveyance,  554. 

ESCHEAT, 

claim  of  <?.  q.  t.  on  lands  bought  in  breach  of  trust  prevails  against  title 

by,  980. 
equitable  estate,  affected  by,  293,  294,  608. 

for  felony  of  lands,  held  in  trust  or  on  mortgage,  not  allowed,  608. 
on  attainder,  20,  21. 
under  L.  T.  Act,  299. 

ESCROW, 

execution  of  conveyance  as,  excludes  purchaser's  right  to  deeds,  731. 
may  be  proved  by  parol  evidence,  731. 
mortgage  of  leaseholds  as,  under  L.  T.  Acts,  1249. 
signed  engrossment  delivered  as,  not  sufficient  for  Stat,  of  Frauds,  259. 

ESTATE.     See  Settled  Estate. 

ESTATE  DUTY, 

advowson,  when  not  liable  to,  271. 

certificate  of  discharge  of,  effect  of,  1241. 

how  payable,  1242. 

if  payable  under  Finance  Act,  relieves  from  temporary  estate  duty  and 

additional  succession  duty,  1237. 
instalments  of,  must  be  paid  off  on  sale,  1242. 
may  be  paid  out  of  capital  money,  1242,  1243. 
on  property  disposed  of  within  twelve  months  of  death,  1241,  1242. 
on  registered  land,  1244. 

period  within  which  purchaser  liable  for,  1242. 
power  to  raise  by  sale  or  charge,  1242,  1243. 
purchaser  for  value  without  notice,  not  liable  to,  1241. 

4s2 
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ESTATE  DUTY— roufvuicd. 

piu-chaser  under  L.  T.  Acts,  when  not  concerned  witli,  1252. 

temporary,  imposed  when,  1236. 

what  property  exempt  from,  1238—1240. 

when  payable  under  Finance  Act,  1237. 

ESTATE  FOR  LIFE, 

includes  estate  durante  vuluitatc,  1120. 
misrepresentation  as  to  character  of  life,  on  sale  of,  109. 
time  is  essential,  on  sale  of,  -497. 

ESTATE  TAIL.     See  Disentailing  ;  Tenant  in  Tail. 
barred  by  fraud,  remedy  of  remaiaderman  on,  757. 

Stat,  of  Lim.,  bars  all  remainders  capable  of  being  barred, 
452. 
extendible  under  judgment,  how  far,  1207. 
limitation  to  collaterals  subsequent  to,  effect  of,  925. 
married  woman,  tenant  in  tail  to  her  separate  use,  may  bar,  15. 
of  lunatic,  Court  may  bar,  10. 

of  married  woman,  subject  to  jointure,  whether  legal  or  equitable,  597. 
portion  of  advowson  in  remainder  on,  when  barred,  458,  459. 

ESTIMATION.     And  see  Quantity. 
quantity  described  as  by,  676. 

ESTOPPEL, 

against  disputing  voidable  lease  by  either  party,  911. 
by  misrepresentation.  111. 

by  recital  of  vendor's  title  binds  purchaser,  how  far,  549. 
passes  estate,  when,  549,  820. 
covenant  for  title  does  not  create,  549,  588,  821. 
of  devisee  from  denial  of  testator's  title,  476. 
of  principal  from  denying  special  authority  of  agent,  211. 
of  trustee  making  positive  statement  as  to  title,  1193. 
purchase  by  mortgagee  of  equity  of  redemption  does  not  create,  910,  911. 
purchaser  of  reversion  on  voidable  lease  entitled   to   sue   or   be  sued  on 

covenants,  911. 
has  reversion  by,  911. 
surrender  of  lease,  on  grant  of  concurrent  lease  operates  by,  441,  452. 

ETON  COLLEGE, 

limited  power  of  alienation  of,  25,  26. 

EVASION 

of  stamp  laws,  agreement  in,  is  void,  264. 

EVICTION.    See  Ejectment. 

EVIDENCE, 

altered  contract,  how  far  admissible,  261,  n.  (,s). 
as  to  formalities  in  deeds.     See  Deeds. 

by  statutory  declaration  of  vendor,  how  far  useful,  162,  370. 
certified  copies  are,  equally  with  original  of  what  documents,  353,  357. 
conclusive,  confirmation  under  seal  of  Board  of  Agriculture  is,  184. 
what  is,  161. 
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EVIDENCE— cowiiwMff/. 

condition  to  produce  certain,  does  not  justify  -withholding  ot  other,  lb3, 

169. 
defective,  as  to  documents,  how  far  supplied  by  presumption,  ^60. 
may  be  supplied  by  statutory  declaration,  161^  162. 
vendor  bound  to  make  inquiries  to  improve,  372. 
entries  in  parish  poor  rate  books  are,  35i. 

register  kept  by  order  of  India  Office  are,  353. 
examined  copies  under  Act  to  amend  law  of  evidence  are,  357. 
extrinsic,  admissible  for  what  purposes,  1011. 
in  support  of  abstract,  what,  necessary  when  surrender  has  been  by 

attorney,  347. 
maps,  &c.,  when,  340. 

mutilation  of  deed  affects  weight,  not  admissibility  of,  303. 
of  actual  consideration  for  settlement  admissible,  928. 
of  appointment  of  executors,  358. 
of  apportionment,  191,  n.  («). 

of  arbitrator  to  explain  award,  how  far  admissible,  646. 
of  boundaries,  tithe  commutation  map  is  not,  1012,  n.  {b). 
of  contract  must  be  memorandum  in  writing,  218. 
of  customs  of  manors,  354,  n.  (tj). 

of  death.     See  Death.  .     ^i    .  ^ 

of  deficiency,  necessary  when  power  of  sale  only  arises  m  that  event, 

of  execution  of  conveyance  as  escrow  may  be  proved  by  parol,  >6l. 

lease  for  year,  when  recital  sufficient,  351. 
of  exemption  from  tithe.     -S'ce  Tithe. 
of    existence   of    debts,   trustee  seUing    for  payment  need  not  give, 

621. 
of  facts,  vendor  must  produce,  366  ef  seq. 
of  failure  of  issue,  what,  admissible,  384. 
of  fraud.     Sue  Featid. 

of  husband,  in  matters  of  pedigree,  377,  378. 
of  identity,  may  be  suppUed  by  possession  for  twenty  years,  16 1 . 
of  individuals  may  be  supplied  by  presumption,  372. 
of  parcels  may  be  supplied  by  presumption,  371. 
of  illegitimacy,  what,  sufficient,  376,  377. 

declarations  of  husband  and  wife  inadmissible^,^377. 
except  in  cases  arising  out  of  adultery,  377. 
of  intention  regarding  restrictive  building  covenants,  773,  774. 

to  defeat  creditors  under  13  EUz.,  what  is,  937  ct  seq. 
of  knowledge  of  releasors  may  be  produced,  547. 
of  life  of  cestui  que  vie  necessary  under  13  Car.  II.  c.  6.  .382. 
of  lost  deed,  best  available,  must  be  produced,  339. 

copy  may  be  sufficient,  155,  349. 
of  marriage  is  the  register,  386.     And  see  Maeeiage. 

supplied  by  presumption,  378. 
of  payment,  endorsed  receipt  is  not  conclusive,  682. 
of  pedigree,    admissible   to   show   identity  of  parties,    389.      And  see 

Pedigeee. 
of  performance  of  covenants,  what  sufficient,  188,  189. 
of  possessory  title,  167. 
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of  proceedings  in  bankruptcy,  under  Act  of  1883.  .35o. 

equity,  354. 
of  redemption  of  land-tax  is  certificate  of  commissioners,  393,  394. 
of  register  under  L.  T.  Acts,  certified  copies  from,  are,  356. 
of  seisin  may  be  supplied  by  presumption,  372. 

possession  is  prima  facie,  884. 
of  stamping,  when  necessary,  3G4,  n.  (:;). 

of  subsequent  acts  of  parties  inadmissible  to  explain  contract,  1013. 
of  survivorship,  383,  384. 
of  time  of  death,  382,  383.. 
of  title,  maps,  &c.,  when,  340. 

production  of  further,  cannot  be  required  after  completion,  820. 
what  required  under  L.  T.  Acts,  342. 
of  user,  contrary  to  the  rights  of  parties  to  a  deed,  when  admissible,  371. 
of  waiver  of  lien,  what  is,  733  ef  srq.     See  Waivee. 
of  what  passed  under  ancient  grant  presumed  from  modem  usage,  871. 
of  will,  what  sufficient,  359. 

of  woman  past  child-bearing,  what  necessary,  385. 
office  copies  received  as,  357. 

on  application  imder  S.  E.  Act,  what  requii-ed  at  hearing,  1125. 
opinion  of  counsel,  &c.,  as  to  title,  purchaser  need  not  produce,  905. 
parol.     See  Paeol. 
professional  communication  with  cUent  inadmissible,  903. 

exceptions  to  the  rule,  904. 
piirchaser  cannot  require  deeds  produced  as  negative,  695. 

may  require  information,  though  not  entitled  to,  180. 
of  facts  stated  in  restrictive  condition,  180. 
what,  in  verification  of  abstract,  345  et  seq. 
recitals, 

in  Acts  of  Parliament  good,  393. 

in  deeds  twenty  years  old,  rule  as  to  being,  161,  365. 

does  not  apply  to  right  of  pre-emption  created  before  V.  &  P. 
Act,  365. 
in  private  Acts  not  formerly  good,  393. 
in  renewed  ecclesiastical  lease,  when  conclusive,  351. 
of  lost  instrument,  when  sufficient,  of  contents  and  execution,  350. 
required  where  two  estates  devised  for  payment  in  specified  order,  622. 
secondary, 

examined  copy  of  memorial  of  registered  deed,  how  far,  349. 
must  be  clear  and  best  available,  349. 
of  contents  of  deed,  when  admissible,  349. 
of  title  deeds,  when  admissible,  155. 
probate  not  strictly,  of  will  as  to  realty,  358,  359. 
recital  may  be,  350. 

statement  of  lo.st  power  of  attorney  on  court  rolls  is,  347,  348. 
sufficient,  what  is,  155,  n.  (/). 
statement  for  public  purpose  in  public  documents  is,  353. 
survey,  made  under  Act  of  Parliament,  is,  354. 
to  connect  documents,  what,  admissible,  216,  247. 
to  contradict  conveyance,  when  not  allowed  at  law,  744. 
to  explain  conveyance  contract  not  admissible,  556. 
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to  rebut  presumption  on  advancement,  what  admissible,  971  ei  seq. 
to  show  surplus  against  mortgagee  inadmissible  after  six  years,  444,  n.  (t). 
that  purchase  by  trustees  was  made  with  trust  money,  what 
admissible,  978. 
unstamped  document  admitted  as,  on  what  conditions,  2G3,  264. 
vendor  must  produce  codicil  subsequent  to  will  imder  which  he  holds,  369. 
proof  of  all  facts  material  to  title  from  its  root,  366. 
will  alleged  not  to  affect  property,  369. 

of  surviving  trustee  if  not  within  Conv.  Act 

sect.  30.. 369,  370. 
on  invalidity  of  which  he  claims,  369. 
supply  all,  in  his  possession,  163,  3G6. 
need  not  produce  negative,  by  documents  not  in  his  possession, 
370. 
of  facts  which  are  merely  negative  evidence, 
366. 
c.ff.,  as  to  no  marriage  settlement,  367. 
intestacy  of  ancestor  through  whom 

he  claims,  366,  367. 
non-exercise  of  power,  366. 
of  motive  in  making  appointment, 
367. 
verdict  or  judgment  on  same  matter  is,  392. 
vesting  order  under  Trustee  Act  is,  of  matters  alleged  as  foundation 

thereof,  608. 
want  of,  may  be  supplied  by  presumption,  371. 

EVIDENCE  ACTS, 

examined  or  certified  copies,  when  evidence  under,  357. 
official  extract  from  Probate  Act  Book,  evidence  under,  358. 
proof  of  seals  and  signatures  under,  354,  355. 

EXAMINATION, 

of  property  by  purchaser  may  cure  inaccuracy  in  jjarticulars,  149. 
of  title  deeds,  expense  of,  borne  by  purchaser,  481,  482. 

recoverable  where  contract  goes  off,  483. 
necessary  in  register  county,  697. 

neglect  of,  on  delivery  does  not  postpone  purchaser,  896. 
time  for,  483. 

what  to  be  observed  on,  493  et  scq. 
separate,  necessary  on  petition  for  payment  out,  690.      See  Maeeied 
Woman. 
unless  fund  is  her  separate  estate,  690. 

EXCESS, 

compensation  for,  none  after  conveyance,  741. 
vendor  not  entitled  to,  669. 
in  sale  for  limited  purpose,  conversion  not  effected  by,  302. 

purchaser  not  affected  by,  74. 
of  purchase-money, 

no  relief  for,  after  conveyance,  810. 

not  ground  for  discharging  purchaser  from  Court,  1190. 

purchaser's  defence  to  specific  performance,  how  far,  1094,  1097. 
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EXCHANGE, 

alienation  of  estate  under  Common  Law,  effect  of,  323. 

bill  of.     See  Bill  of  Exchange. 

Common  Law,  future  operation  of,  323. 

liability  to  land-tax  not  transferred  by,  394,  395. 

of  benefices,  stipulation  as  to  dilapidations  on,  270. 

of  charity  lands  to  church  valid,  though  bishop  consenting  be  a  trustee, 

323,  n.  [>»). 
of  freeholds  subject  to  heriots,  324,  u.  (r). 
of  gavelkind  lands  for  those  of  other  tenure,  324,  n.  (r). 
of  settled  lands,  succession  duty  on,  1232. 

owner  of  estate  under,  may  compel  production  of  title  deeds,  484. 
power  of  Court  to  authorize,  under  R.  S.  C,  out  of  Court,  1141. 
power  of  sale  and,  authorizes  enfranchisement,  88. 
partition,  88. 
may  be  accelerated,  70. 
subject  to,  and  in  consideration  of,  reservation  of  minerals,  78. 
title  to  be  shown  to  lands  acquired  by,  323  et  seq. 
void,  confirmed  by  commissioners,  323,  n.  (m). 

EXECUTION.     And  see  Judgment. 

creditor,  purchase  by,  of  property  taken  under,  good,  4a. 
equitable,  how  affected  by  Jud.  Act,  1873. .  1204. 
for  Crown  debts,  extent  of,  1218. 

registration  of,  necessary,  1219. 
lands  delivered  in,  power  of  Court  to  direct  sale  of,  1150. 
notice  to  purchaser  of  unregistered,  effect  of,  1216,  1217. 
of  conveyance, 

as  escrow,  may  be  proved  by  parol,  731. 

precludes  purchaser's  right  to  deeds,  731. 

by  necessary  parties,  vendor  pays  costs  of,  714. 

need  not  be  in.  purchaser's  presence,  681,  682. 

not  necessary  to  bind  purchaser  by  covenants,  585,  768. 
of  deed, 

by  attorney,  may  be  in  his  own  or  principal's  name,  592. 

by  committee,  must  be  in  lunatic's  name,  592. 

erasures  presumed  to  have  been  made  after,  494. 

irregular,  gives  purchaser  notice  of  fraud,  888. 

must  be  carefully  examined,  494. 
of  instrument  may  be  shown  to  be  conditional  only,  1013. 

under  Judicature  Act,  607. 
of  lost  deed,  when  vendor  must  prove,  334. 
of  memorial,  impossible  where  both  witnesses  are  dead,  703. 

must  be  by  one  of  witnesses  to  deed,  703. 
of  power, 

by  deed  attested  by  two  witnesses  is  good,  853. 

by  will  duly  attested  is  good,  853. 

defective,  Equity  will  sup^ily  when,  852,  853. 
of  will,  erasures  presumed  to  have  been  made  before,  494, 
on  judgment  after  contract  cannot  be  levied,  1211. 

barred  by  twelve  years'  non-payment,  459,  n.  [z). 
preparation  of  draft,  not  notice  of,  894. 
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undated  instrument  operates  from  date  of,  1013. 

evidence  admissible  to  show  contrary  intention,  1013. 
under  Judgments  Act,  1838,  effect  of,  1202. 
under  Judgments  Act,  1839, 

copyholds  may  be  taken,  93(3. 

money,  bank  notes  and  securities  may  be  taken,  936. 
under  Law  of  Property  Amendment  Act,  1860, 

cannot  be  registered  after  three  months,  1215. 

fresh  writ  may  be  issued  under  same  judgment,  1215. 

must  be  enforced  within  three  months,  1215. 

writ  of,  must  be  registered,  1215. 
under  Judgments  Act,  1864, 

delivery  in,  necessary,  1207,  1215,  1216. 

EXECUTOR.     And  see  Representatives. 

appointment  of,  is  bequest  of  personalty  for  payment  of  debts,  616,  617. 

probate  is  proof  of,  358,  601. 
assent  of,  to  legacy,  formerly  vested  leaseholds  in  legatee,  616,  n.  (d). 
auctioneer,  not  allowed  commission,  207. 

charge  of  debts  makes  owner  of  legal  estate  trustee  thereof  for  635 
636.  '        ' 

completion  by,  of  deceased  purchaser,  306,  n.  {h). 
concurrence  of,  in  sale, 

under  beneficial   devise   charged   with   debts  should   be  required 
638  et  seq.  ' 

Lord  St.  Leonards'  Act,  s.  18,  does  not  meet,  642. 
under  devise  to  trustees  charged  with  debts,  not  necessary,  640. 
conduct  of  sale  when  given  to,  1161. 
direction  that  debts  be  paid  by,  does  not  charge  realty,  634. 

unless  the  realty  is  devised  to,  634,  635. 
direction  that  land  be  sold  for  payment  of  debts  gives  power  of  sale  to 

635. 
express  trustee  for  legatee,  when,  443,  n.  {q),  462,  n.  (e). 
liability  of,  for  defaults  of  co-executor,  83,  n.  {m). 

to  account,  does  not  aflPect  personal  title  of,  621, 
lien  of  solicitor  of,  on  title  deeds,  489,  490. 

not  giving  notice  to  co-executors  postponed  to  later  purchaser,  973,  974. 
of  mortgagee  of  leaseholds,  cannot  buy  fee  simple,  980. 
power  of  sale  in,  gives  power  to  give  good  receipt,  616. 
purchase  by,  not  proving,  41,  n.  («). 

voidable,  41. 
purchaser  from,  with  notice  that  sale  is  improper,  is  liable,  619. 
purchase-money  under  contract  by  testator  belongs  to,  622. 
renouncing,  joins  in  conveyance  under  L.  T.  Act,  299. 
sale  of  leaseholds  by, 

contract  for,  by  one  of  several,  how  far  enforceable,  616,  1033. 
death  before  probate,  does  not  invalidate,  601. 
during  pendency  of  administration  action,  66,  67. 
entitled  to  indemnity,  how  far,  582. 

on  sale  by  Court,  1182. 
legatee's  concurrence,  how  far  desii-able,  616,  u.  {d). 
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sale  of  leaseholds  by — co>/tinued. 

need  not  bo  within  twenty  years,  636. 

one  of  several,  601. 

can  give  good  receipt  on,  616. 

receipt  of,  for  purchase-money,  good,  616. 

relieves  him  from  liability,  582. 

retainer  of  assets  on,  to  meet  liability,  1182. 
sale  by,  under  charge  of  debts, 

during  creditor's  action,  67. 

good,  where  no  one  to  make  sale,  635. 

latitude  of  time  allowed  to,  63. 

must  be  within  twenty  years,  63,  636. 

under  Lord  St.  Leonards'  Act,  s,  16.  .636,  637. 

where  he  holds  other  capacity,  purchaser  not  liable,  621. 

where  he  is  beneficial  devisee,  621. 

without  assent  of  co-executors,  621. 

where  he  sells  as  trustee,  621. 
time  does  not  run  against  legacy  severed,  in  hands  of,  462. 
time  runs  iu  favour  of,  paying  over  assets,  463,  n.  (A). 
title  of,  not  afPected  by  administration  decree,  67. 
liability  to  account,  62 1 . 

EXECUTORY  CONTRACT, 

distinction  between  remedy  on,  and  on  executed  contract,  807. 

EXECUTORY  INTEREST, 

may  now  be  disposed  of  by  deed,  268. 

EXEMPLIFICATION, 

evidence  of  fine  or  recovery,  352. 

proceedings  at  Law  or  in  Equity,  354,  355. 

EXEMPTION, 

from  tithe,  how  established,  393,  394.     &'e  Tithe. 

EXPECTANCY.     Ai/d  see  Reveesion. 

relief  granted  to  persons  dealing  with,  750. 
sale  of,  not  illegal,  267,  268. 

purchaser  can  require  further  assurance  on,  820. 

imdue  influence,  material  question  on,  29,  n.  (a). 
voluntary  assignment  of,  not  enforceable,  927,  n.  (gi). 

EXPENDITURE, 

by  licensee  does  not  make  licence  irrevocable,  954. 

unless  incurred  at  request  of  licensor,  856. 
by  purchaser,  what  recoverable, 

for  breach  of  contract,  990. 

covenant  for  title,  803. 

of  limited  estate,  856. 

on  rescission  or  eviction,  52,  516,  517,  758,  811,  944  et  seq. 

permitted  by  adverse  claimant,  855,  1042,  1043. 
by  vendor,  after  contract,  not  allowed  for,  294,  672. 
joint  purchaser  has  lien  for,  962. 

upon  estate  of  wife  or  child,  not  bad  in  bankruptcy,  976,  977. 
upon  settled  land  docs  not  satisfy  covenant  to  pay  money  to  trustees,  983. 
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EXPENSES.     And  sec  Costs  ;  Damages. 

of  attested  copies  and  deed  of  covenant,  156,  695  et  seq, 
of  conveyance  borne  by  railway  company,  718. 
of  examination  of  abstract,  3-13. 

deeds,  borne  by  purchaser,  481  et  seq. 
of  production  of  deeds  by  mortgagee,  borne  by  mortgagor,  487,  488. 

not  in  vendor's  possession,  482. 
of  purchaser,  to  be  provided  for  on  sale  to  railway  company,  230. 
of  verifying  abstract  on  sale  of  copyholds,  346,  347. 
what  recoverable  by  purchaser  as  damages  on  breach  of  contract,  989, 
990. 

EXPIRATION, 

of  term,  agreement  for  lease,  whether  enforced  after,  1 102. 

EXPLANATION, 

of  absence  of  deeds  absolves  purchaser,  how  far,  857,  889. 

of  written  contract  by  parol  evidence,  how  far  admissible,  1008  et  seq. 

EXTENT, 

of  property  greater  than  imagined,  vendor  has  no  remedy  after  convey- 
ance, 740,  741.     ;iSfe  Excess. 
of  right  to  light,  what  may  be  claimed,  398  et  seq. 
of  vendor's  interest  in  property,  mistake  as  to,  740. 

EXTINaUISHMENT, 

of  charge,  not  presumed,  if  reversionary,  173. 

on  payment  off,  how  far  presumed,  952  et  seq. 
on  purchase  by  mortgagee,  952  et  seq.,  980,  n.  (r). 
of  copyhold  tenure  by  purchase  by  tenant  in  common  of  manor,  954. 

under  Stat,  of  Lim.,  477. 
of  rent-charge  by  non-payment,  476,  477. 

not  effected  by  release  of  part  of  lands  charged,  955. 

EXTEACTS, 

from  foreign  registers,  how  far  evidence,  387,  n.  {k), 

from  parochial  and  general  registers,  how  far  evidence,  357,  386. 

from  Probate  Act  book,  when  evidence,  358. 

official,  of  fines  and  recoveries  not  strictly  evidence,  352. 


FAILURE, 

of  contingent  consideration  before  comjpletion,  not  a  defence,  292,  1097, 

1167. 
of  issue,  how  proved,  384. 

FALL.     See  Coppice. 

of  buildings  before  completion,  purchaser  bears  loss  by,  291. 
of  timber  before  completion,  right  of  purchaser  on,  290,  520. 

FAMILY, 

declaration  by  members  of,  evidence  of  pedigree,  384,  388. 
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FAMILY  ARRANGEMENT, 

acquiescence  in,  may  be  part  performance,  1042. 

delay  in  setting  aside,  effect  of,  753. 

not  fraudulent  within  13  Eliz.,  938. 

not  voluntary  within  27  Eliz.,  918. 

regarded  with  suspicion,  752. 

validity  of,  not  subject  to  rule  as  to  sales  of  reversions,  749,  762,  753. 

what  constitutes,  752,  753. 

FARM, 

includes  woodland,  134. 

FATHER, 

arrangements  between,  and  son,  validity  of,  752,  753. 
in  possession  of  infant's  lands  is  trustee,  448. 

purchase  by,  in  name  of  child  is  advancement,  969  ct  seq.      See  Ad- 
vancement. 

FAULTS, 

sale  "with  all,"  99,  100,  104. 

FEE, 

limitation  in,  effect  of,  564. 
purchase  of,  by  termor,  effect  of,  311. 

FEE  FARM  RENT, 

arrears  of,  not  recoverable  for  more  than  six  years,  467,  408. 

entail  in,  may  be  barred,  710. 

in  lieu  of  land  tax  is  real  estate,  393,  n.  (h). 

sale  under  S.  E.  Act  for,  1117,  1133. 

S.  L.  Act  for,  1133. 
subject  for  compensation,  when,  1093,  n.  {b). 

FEE  SIMPLE, 

limitation  in,  effect  of,  564. 

vendor's  interest  on  sale  presumed  to  be,  124. 

FEES.     See  Steward. 

FELON.     See  Convict. 

FEME  COVERT.    See  Maeeied  Woman. 

FENCES, 

liability  to  repair,  defect  in  title,  1089. 
vendor  in  possession  liable  to  maintain,  673. 

FENS, 

drainage  charges  need  not  be  disclosed  on  sale  of  lands  in,  128. 

FEOFFMENT, 

conveyance  by,  of  infant's  gavelkind  lauds,  5,  553. 
on  sales  of  corporation  lands,  553. 

FIAT  IN  BANKRUPTCY, 

issue  of,  is  not  notice i^cr  se,  H'Jl. 
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FICTITIOUS, 

sale  by  trustees  set  aside,  68. 

FIDUCIARY  CHARACTER, 

person  having, 

conditions  implied  by  V.  &  P.  Act  and  Conv.  Act  may  be  used  by, 
195. 
special,  may  be  used  by,  bow  far,  191: — 197. 
mortgagee  is  not,  as  against  mortgagor,  4 1 . 
not  liable  to  succession  duty,  when,  1228,  n.  [d). 
purchase  by,  general  rule  as  to,  37. 

how  and  when  voidable,  34,  37,  44. 
remedy  of  cestui  que  trust  on,  51  et  seq. 
subsequent  to  retirement  from  office,  45. 
sales  by,  ^2  et  seq. 
who  is,  59  et  seq. 

FIERI  FACIAS, 

writ  of,  936,  976. 

FINANCE  ACTS.    And  see  Estate  Duty. 

advowson  when  not  liable  to  estate  duty  under,  271. 

certificate  of  Inland  Revenue  Commissioners  under,  as  to  redemption  of 

land  tax,  394. 
effect  of,  on  probate  and  account  duty,  1237. 
estate  duty,  payable  under,  relieves  from  other  duties,  1237. 

when  payable  under,  1237. 
land  tax,  redemption  of,  under,  425. 
reference  to,  96 . 

settlement  estate  duty  under,  1243. 
who  are  competent  to  dispose  under,  1228,  n.  [d). 

FINE, 

admittance  cannot  be  refused  till  payment  of,  717. 

qiiousque,  does  not  relieve  purchaser  from  second,  717. 
agreement  to  pay  "  costs  of  charges  and  admittance  "  does  not  include, 

717. 
conditions  as  to,  read  according  to  legal  meaning,  118. 
copyholds  taken  under  L.  C.   C.  Act  are  subject  to,  till  enfranchised, 

713. 
custom  to  pay  one,  on  admittance  to  all  tenements,  529, 
joint  purchaser  paying,  has  lien  for,  962. 
loss  connected  with,  pending  completion,  who  bears,  291. 
need  not  be  stated  on  sale  of  copyholds,  127. 
not  payable  on  conveyance  under  L.  C.  C.  Act,  717. 
on  admittance  of  widow  to  freebench,  is  certain,  118. 
purchaser  pays,  716. 
surrender  to  uses  saves,  577. 
particulars  should  not  describe  as  small,  109. 

payable  on  first  admittance  only  does  not  entitle  to  admittance  to  one 
tenement  only,  529. 
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FIT^'E— continued. 

right  to,  accrues  only  on  actual  admittance,  717. 

as  rents  and  profits,  how  determined,  1180. 

pending  completion,  289,  n.  (r). 

when  barred  by  lapse  of  time,  717,  n.  (i). 
steward  may  authorize  deputy  to  receive,  716,  717. 

FINE  AND  RECOVERY, 

how  proved,  352. 

non-claim  on,  right  to  bar  adverse  claim  by,  837,  n.  (ff). 

FINES    AND    RECOVERIES    ACTS.      J  ml  see  Acknowledgments    by 
Maekied  Women. 
contract  by  married  woman  under,  12,  13. 
tenant  in  tail  under,  708,  853. 
conveyance  by  married  woman  under,  12,  17,  593. 

husband's  concurrence  may  be  dispensed  with,  597,  598. 
efPect  of,  on  conveyance,  598. 

on  husband's  rights,  598. 
deeds  enrolled  under,  not  included  in  search  in  Central  Office,  1196. 
defective  fines  and  recoveries  under,  352. 

effect  of,  on  priorities  of  claimants  under  disentailing  deeds,  70S,  872. 
enforcement  imder,  321,  n.  (b). 
enrolment  under,  352.     See  Enrolment. 
evidence  of  entries  under,  352. 
voidable  estate  created  by  tenant  in  tail,  effect  of,  on,  821. 

FIRE.     And  see  Insueance. 

insurance,  condition  as  to,  193,  194. 

purchaser  not  entitled  to,  193. 
purchaser  after  contract  bears  loss  by,  291,  1169. 
vendor  bears  loss  by,  prior  to  certificate,  1167. 
need  not  insure  against,  291. 

FIRES  PREVENTION  (METROPOLIS)  ACT,  1774..  193. 

FIRM, 

disability  from  buying  of  partner  in,  affects  co-partner,  38. 

fraud  of  partner  in,  prevents  time  running  in  favour  of  co-partner, 

445. 
trustee-partner  cannot  charge  costs  for  benefit  of,  724. 

FISHERY.    And  see  Fishing. 
common  of,  definition  of,  430. 

may  be  either  appurtenant  or  in  gross,  430,  431 . 
whether  it  may  be  appendant,  quare,  431,  n.  ((/). 
free,  definition  of,  430. 

grant  of,  does  not  exclude  grantor,  431. 

passes  no  right  in  soil,  432. 
may  be  claimed  in  gross  or  as  appurtenant  to  Ijiud,  430,  431. 
grant  of,  passes  largest  right  grantor  has,  431. 
owner  of,  over  foreshore,  when  presumed  owner  of  freehold,  360,  n.  (s). 
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FIS'HE'RY—co>iti»ued. 

reservation  of,  reserves  to  grantor  largest  right,  431,  432. 
several,  definition  of,  430. 

grant  of,  does  not  exclude  grantor,  431. 
whether  passes  soil,  qiucrc,  431. 
in  gross,  claim  to,  not  within  Prescription  Act,  430,  n.  (i). 
may  be  claimed  by  stranger  by  grant  or  prescription,  429,  430. 

in  gross  or  as  appurtenant  to  manor,  430,  n.  (A). 
jmnid  facie  belongs  to  owner  of  soil.  430. 

nsHiNa, 

right  of, 

common,  in  lake,  effect  of,  313. 

exclusive,  lost  by  permanent  alteration  of  channel,  374,  n.  (i). 

not  affected  by  deviation  of  stream,  374,  n.  (i). 
in  lake,  is  owner's  where  soil  is  his,  432. 
in  non-tidal  lakes,  qucere,  432. 

not  in  the  public,  432. 
in  Norfolk  Broads,  432,  n.  ()). 
in  tidal  waters, 

belongs  to  the  public,  429. 

only  so  far  as  tide  flows  and  reflows,  429. 
several,  claimable   still  by  grant  prior  to   Magna   Charta  or 
prescription,  429. 
Crown  could  formerly  grant  to  subject,  429. 
reverting  to  Crown  may  now  be  granted,  429,  n.  (.s). 
is  profit  a  prendre,  428. 
not  subject  for  reservation,  428,  n.  (A). 
of  public,  in  non- tidal  waters  cannot  be  acquired  by  immemorial 

usage,  430. 
of  riparian  owner  in  adjoining  stream,  414. 
weir  interfei-ing  with,  415,  n.  (.r). 
tithes  of,  excepted  from  commissioners'  jurisdiction,  396. 

FIXTURES, 

belong  to  purchaser  under  contract  in  default  of  condition,  144. 

condition  for  payment  for,  by  piu-chaser,  144. 

conveyance  passes,  without  mention,  559. 

enumeration  of,  desirable,  559. 

included  in  consideration  for  conveyance,  551. 

"  house"  under  L.  C.  C.  Act,  s.  92.  .280,  n.  {>,). 
"  manufactory"  under  L.  C.  C.  Act,  s.  92.. 283. 
interest  not  payable  from  date  of  valuation  of,  656. 
purchaser  in  possession  must  pay  rent  for,  656. 

sale  of,  by  tenant  to  landlord,  not  within  Stat,  of  Frauds,  s.  4.  .229. 
stamp  duty  payable  on  value  of,  551. 
tapestry,  whether,  559. 

to  be  taken  at  valuation  separately  from  land,  243,  244. 
trade,  pass  by  mortgage,  559. 

rule  as  to,  does  not  apply  between  mortgagor  and  mortgagee,  559. 

what  are,  559. 
what  are,  generally,  559,  560. 
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FLUCTUATINa, 

body  cannot  buy,  30. 

body,  time  essential  on  sale  by,  497. 

value,  effect  of,  on  delay  in  specific  performance,  as  to,  1102. 

value  may  make  time  essential,  497. 

FOOTPATH.     And  sec  Way. 

existence  of,  liow  far  a  defect,  99,  127- 

FORBEARANCE, 

may  be  consideration  for  transfer  of  trust  funds  to  make  good  breach, 

838. 
to  bid  under  parol  contract,  bow  far  enforceable  against  purchaser,  965, 

FORCIBLE 

possession  by  purchaser  is  acceptance  of  title,  512  et  seq. 

FORECLOSURE, 

action  against  mortgagor  on  covenant  prevented  by  sale  and,  963. 
action, 

claim  should  be  added  for  possession  in,  462,  n.  (d). 
consolidation  applies  to,  as  well  as  to  redemption  action,  949. 

if  default  made  on  both  securities,  949. 
costs  of,  cannot  be  consolidated,  if  debts  cannot  be,  950. 

not  allowed  in  action  on  covenant  against  mortgagor,  953. 
is  action  for  recovery  of  land,  not  of  money  charged  on  land,  462, 

462,  n.  {d). 
not  within  sect.  40  of  Stat,  of  Lim.,  462. 
sale  in,  conduct  of,  to  whom  given,  1162. 

when  ordered  under  Chanc.  Proc.  Act,  1155. 
Conv.  Act,  s.  25..  11 56. 
trustees  may  release  equity  of  redemption  to  avoid,  631. 
decree, 

effect  of  registering  judgment  after,  1212. 

nominal  reversion  in  mortgagor  included  in,  when,  G09. 

obtainable  now  in  Chambers,  1158. 

on  equitable  mortgage  may  add  vesting  order  and  declaration  of 

trust,  613. 
reopening  of, 

order  for,  granted,  on  what  grounds,  478,  479. 

is  discretionary,  478. 
ordered,  even  though  absolute,  478. 
purchaser  with  notice  not  protected  against,  479. 
right  of  action  for  possession  runs  from  date  of,  440. 
equitable  mortgagee  entitled  to  sale  or,  1159. 
mortgagee  not  compelled  to  sell  under  power  after,  1058,  1059. 
of  mortgage  of  land  outside  jurisdiction,  1023,  n.  (/). 
sale  in  lieu  of,  Court  may  direct,  1150. 

FOREIGN  LAND, 

contract  for  sale  of,  may  be  enforced,  1023. 

mortgage  of,  remedies  on,  1023,  n.  {d). 

title  to.  Court  will  not  decide  questions  as  to,  1024. 
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FOREIGN  LA-NaUAGE, 

evidence  admissible  to  interpret  agreement  in,  1008. 

FORESHORE, 

fixed  moorings  in,  immemorial  user,  360,  n.  (s). 

grant  of,  when  presiimed,  360. 

owner  of,  may  bring  action  of  trover  for  seaweed  gathered,  433. 

title  to,  is  in  adjoining  owner,  to  level  of  medium  high-tide,  421. 

shingle  on,  is  in  o'mier,  421,  n.  {p). 

when  presumed,  360,  n.  (s). 

FORFEITURE, 

acts  by  tenant  involving,  how  far  part  performance  of  agreement  for 

purchase,  1037. 
acts  of,  by  person  in  possession,  avoid  contract  for  lease,  1104. 

purchaser  preclude  him  from  specific  performance,  1104. 
contract  involving,  not  enforceable,  1058. 
enforced  by  grantee  of  freehold  interest  in  manor,  185. 
for  breach  of  covenant, 

against  purchaser  of  leaseholds,  189,  190. 
as  to  waiver  of.     See  Watvee. 
relief  against,  under  Conv.  Act,  191. 
to  insure,  190. 
for  treason  and  felony, 

does  not  affect  trust  or  mortgaged  estates,  608. 
now  abolished,  21. 

except  as  to  outlawry,  21. 
old  law  of,  20. 

property  under,  vests  in  Treasury  solicitor,  21,  n.  (/). 
licence  to  commit,  does  not  destroy  right  of  re-entry,  826. 
of  deposit.     Sec  Deposit. 

vendor  rendering  property  liable  to,  cannot  enforce  contract,  291. 
waiver  of,  by  Crown,  190,  n.  (/). 

reversioner,  does  not  affect  rule  as  to  the  time  running 
from  possession,  452. 
confined  to  particular  breach,  826. 

FORFEITURE  ACT,  1870, 
effect  of,  21,  36. 
law  prior  to,  35. 

FORGED  INSTRUMENT, 

purchaser  of  equitable  title  under,  protected  by  legal  estate,  839. 

under,  stands  on  same  footing  as  vendor,  839. 
registration  does  not  establish,  099,  704,  705. 

FORMAL.     See  Notice. 

FORMALITIES, 

of  contract  of  corporation  may  be  assumed,  261. 
of  deeds  presumed,  363. 

not  if  required  by  law,  364. 
what  may  be  supplied,  852,  853. 
D.      VOL.  II.  4  T 
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FRAUD.     And  see  Miseepeesentation. 

actual,  what  is,  under  Yorkshire  Registries  Acts,  869,  n.  [p). 

awai'd  is  avoided  by,  645,  640. 

by  concealment  of  material  document,  liability  for,  338. 

by  falsification  of  pedigree,  liability  for,  338. 

concealed,  purchaser  ■without  notice  not  affected  by,  444. 

time  runs  from  discovery  of,  445. 
conveyance  set  aside  for,  on  what  terms,  against  innocent  sub-purchaser, 

805,  806. 
defence  to  action  on  contract,  1014. 
specific  performance,  1062. 

suspicion  of,  is  not,  1049,  1050. 
evidence  of,  in  transactions  between  persons  in  fiduciary  position,  29. 
inadequacy  of  consideration  may  be,  750. 
secret  pui-chase  by  trustee  or  agent,  usually,  51. 
infant  has  no  privilege  to  commit,  5. 
in  management  of  sale,  what  amounts  to,  1169,  n.  {x). 
in  procuring  one  contract  may  invalidate  another,  1062. 
notice  of, 

discrepancy  in  plans  is  not,  894. 

sub-purchaser  without,  whether  affected  by  fraud  in  original  pur- 
chase, 750. 
suspicious  cu'cumstances  alone  are  not,  895, 
unusual  mode  of  execution  may  be,  888. 
of  agent,  binds  principal,  how  far,  810,  1014,  n.  (r). 
of  infant,  remedies  for,  5,  6,  34. 

of  married  woman  does  not  remove  restraint  on  anticipation,  14. 
effect  of,  on  her  status,  18,  19,  35. 
how  far  binding  on  her  estate,  854. 
if  not  communicated  to  purchaser,  postpones  her,  854, 
of  partner,  prevents  time  running  in  favour  of  other  partners,  445. 
of  solicitor,  absolves  client  from  notice,  900. 

must  have  been  completed  prior  to  transaction,  901. 
caused  by  client's  negligence,  gives  purchaser  priority,  839. 
of  stranger,  does  not  destroy  protection  of  legal  estate,  838, 

secus,  if  with  knowledge  of  purchaser,  838. 
of  third  party,  for  his  own  benefit,  does  not  invalidate  fair  contract,  1063. 
parol  variation  of  contract  may  bo  allowed  defendant  on  ground  of,  1048. 

enforced  on  ground  of,  1046. 
preventing  compliance  with  statute  is  ground  for  enforcing  parol  con- 
tract, 1035. 
refusal  to  sign  agreement  assented  to  in  di-aft  is  not,  1035, 
sale  in,  of  tenant  in  tail,  when  allowed  to  be  set  aside  by  remaindermen, 

757. 
secret  purchase  from  person  non  compos  mentis  is,  445,  n.  {e). 
voluntary  confirmation  of  sale  obtained  by,  useless,  550,  n.  (u). 
what  sufficient  to  found  action  of  deceit.  111. 

FRAUDS,  STATUTE  OF, 

acceptance  of  offer  in  writing  of  purchaser  may  bo  by  parol,  252. 
not  binding,  if  conditional,  253. 
subject  to  formal  agreement,  how  far  binding,  250,  251. 
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FRAUDS,  STATUTE  OF-conti>u<cd. 

admission  on  pleadings  may  constitute  sufficient  memorandum  under, 

232. 
agent  need  not  be  appointed  by  writing  under,  210. 

of  vendor,  cannot  sign  for  purchaser  within,  210. 
vendor  and  purchaser  cannot  act  as  the,  of  the  other,  to  sign 
within,  210. 
agreement, 

collateral,  is  not  within,  224. 

unless  inseparable  from  rest  of  agreement,  229. 
for  lease  for  less  than  three  years  must  be  in  writing  under,  219. 

option  must  fix  price  under,  276. 
for  sale   of   interest   in   land  in  effect,  though  not  nominally,  is 
within,  219. 
c.cf.,  to  give  up  possession,  219. 

to  surrender  and  procure  another  to  be  admitted  tenant, 
219. 
informal,  what  sufficient  within,  231  ef  seq. 
signed,  but  corrected  by  unsigned   memorandum   written   on   it, 

valid  under,  262, 
to  assign  a  residue   of   less  than  three  years  must  be  in  writing 

under,  219. 
to  charge  lands,  is  within,  220. 
to  deposit  deeds,  is  within,  220. 
to  grant  profit  a  prendre,  is  within,  224. 
applies  to  sales  by  auction,  218. 

in  bankruptcy,  218. 
approval  of  draft,  how  far  binding  under,  258,  259. 
auctioneer  has  implied  authority  to  sign  contract  within,  208. 
contract  by  letter,  when  complete.     See  Letter. 

does  not  apply  to  purchases  under  order  of  the  Court  if  report  confirmed, 
218. 
sales  by  the  Court,  218,  1168. 
by  signatiure  make  an  instrument  a  contract  if  not  intended  to 
be  so,  218. 
execution  under,  affected  terms  of  years,  how  far,  1200. 

does  not  aifect  what  equitable  estates,  1200. 
4tli  section, 

does  not  extend  to, 

agreement  for  increased  rent  for  improvements,  219, 
contract  for  pulling  down  building,  223. 

of  partnership  where  property  to  be  land,  225. 
crops,  timber  or  minerals  after  severance,  227,  228. 
emblements,  228, 

grass  to  be  fed  off  by  vendor  and  pitrchaser  jointly,  227,  228, 
growing  crops  as  between  outgoing  and  incoming  tenants,  228, 
shares  in  a  railway  company,  226. 

water  company,  226. 
tenant's  fixtures  as  between  landlord  and  tenant,  229. 
extends  to, 

agreement  for  abatement  of  rent,  219,  220. 

debentures  crea.ting  a  floating  charge  on  leaseholds,  225. 

4t2 
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FKAUDS,  STATUTE  OF— continued. 
4th  section — continued. 
extends  to — continued. 

equitable  interests,  225. 

growing  crops,  standing  timber,  mowing  grass,  &c.,  226,  227. 

interest  of  a  purchaser  of  land  before  conveyance,  225. 

partnership  in  land,  225,  226. 

right  to  kill  and  take  away  game,  227. 

sale  of  growing  crop  by  lessor  to  incoming  tenant.  228. 

shares  in  mining  company,  226. 

if  not  a  cost-book  company,  226. 
fraud,  does  not  prevent  proof  of,  211. 
grant  of  easement  is  within,  221. 
Irish,  corresponds  with  English,  233,  n.  [e). 
leases,  &c.  must  be  in  writing  under,  219.     See  Lease. 
licences  are  not  within  sect.  1 . .  221,  222.     And  see  Licence. 

unless  they  create  irrevocable  interest,  221,  222. 
memorandum  in  duplicate,  234. 
must  be  pleaded  if  relied  on,  232,  233,  1046. 
not  to  be  made  an  instrument  of  fraud,  969. 
offer  may  bo  withdrawn  till  accepted,  253,  254. 
parol  agreement, 

agent  may  sue  principal  upon,  if  executed,  225. 

enforceable  if  compliance  with  statute  prevented  by  fraud,  1035. 

may  be  good  if  part  of  it  relating  to  land  has  been  executed, 

224. 
may  operate  as  a  licence,  222. 

transfer  of,  may  be  good  between  transferor  and  transferee  if 
executed,  224,  225. 
part  performance  in  relation  to.     See  Paet  Peefoemance. 
signature,  what  sufficient  under.     See  Signatuee. 
trust,    declaration    of,    must    be   signed    by   beneficial   owner,    under, 

966. 
trust,  resulting,  not  within,  967. 
writing  containing  all  the  terms  binding-  within,  though  put  into  more 

formal  shape,  251. 
written  memorandum  within, 

is  necessary  to  contract  for  sale  of  lands,  218. 
must  contain  description, 

of  parties,  231.     /See  Desceiption. 
of  property,  231. 

what  is  sufficient  description,  238,  239. 
must  contain  names  of  both  parties,  234,  235. 

name  of    either    party  may  be    supplied    by    connected 
writing,  236. 
or  signature  of  both  parties,  235. 

subsequent  signature  by  auctioneer  for  purchaser,  bad,  235, 
236. 
must  fix  essential  terms,  241. 

but  means  of  fixing  them  may  be  sufficient,  241. 
may  be   collected    from   whole  correspondence,    245, 
246. 


INDEX.  1373 

FRAUDS,  STATUTE  OF-contiiucc7. 

written  memorandura  within — continued. 
must  fix  essential  terms — continued. 

need  not  appear  on  contract,  if  sufficiently  referred  to, 
246. 
imperfect  reference  may  be  supplied  by  parol 

evidence,  247. 
reference  need  not  be  express  if  intention  clear, 
247. 
when  intention  held  to  be  clear,  248. 
length  and  commencement  of  term,  241,  1013. 
price  and  quantity,  241. 
vendors'  interest,  240. 
what  insufficient,  233. 

delivery  of  rent-roll  and  abstract  with  letter  by  vendor,  233. 

letter  suggesting  abandonment  of  parol  agi'eement,  233. 

petition  for  investment  by  vendor  of  purchase-money,  and  order  for 

inquiries,  234. 
receipt  for  deposit  not  showing  its  proportion  to  purchase-money, 
242. 
what  sufficient,  231  ei  seq. 

admission  of  agreement  without  claiming  benefit  of  the  statute, 

232,  1045. 
affidavit  may  be,  232. 

document  relied  on  as,  must  consist  with  parol  agreement,  234, 
engrossment  of  lease,  233,  234. 
letter  asking  to  be  off,  259. 

complaining  of  delay,  259,  n.  (d). 
may  be,  231. 
receipt  for  purchase-money  or  deposit  may  be,  232. 
recital  of  parol  agreement  in  collateral  agreement,  233,  234. 
written  agreement  after,  in  j)ursuance  of  parol  before  marriage, 
233. 

FRAUDULENT  CONVEYANCE.    And  see  Volitntaey  Conveyance. 
for  splitting  votes,  effect  of,  269. 
not  validated  by  registration,  698. 

purchaser  claiming  under,  miist  account,  how  far,  945,  946. 
under  13  Eliz.  c.  5, 

assignment  for  value  of  debtor's  solvency  is,  935. 

consideration  does  not  except  settlement  if  intent  fraudulent,  934, 
941. 

fraudulent  intent  unnecessary,  if  deed  voluntary  and  in  fraud  of 
creditors,  934,  941. 

indictment  lies  against  grantor  and  grantee,  942. 

must  be  in  fraud  of  creditors,  934. 

right  against  is  legal,  and  not  barred  till  debt  is,  911. 

test  of  validity  of,  and  instances,  937  ei  scq. 

voluntary  settlement  need  not  be,  934. 

waiver  of  equity  to  settlement  may  support,  935. 

what  is  evidence  of  fraudulent  intention,  935,  936. 

who  may  impeach,  939,  910, 
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FHAUDULENT  CO^^YEYANCE— continued. 
under  27  Eliz.  c.  4, 

cannot  be  defeated  by  heir  or  devisee,  930,  931. 
notice  of,  does  not  invalidate  purchaser's  title,  912. 
purchase  from  heir  or  devisee  without  notice  may  defeat,  931. 
voluntary  conveyance  is,  913.     ^-e  Voluntaey  Conveyance. 

even  when  made  to  charity,  914. 
who  are  purchasers  within,  913. 

FRAUDULENT  PREFERENCE, 

bad  under  Bankruptcy  Act,  1883.  .942  et  scq. 
what  is,  944,  n.  (s). 

FREEBENCH, 

attaches,  when,  314. 

contract  enforceable  against  wife  entitled  to,  1031. 

creditor's  right  against  testator's  real  estate  does  not  bar,  644, 

Dower  Act  does  not  affect,  314. 

fine  on  admittance  of  widow  to,  always  certain,  118. 

surrender  of  copyholds  by  wife  bars,  596. 

wife  entitled  to,  must  concur  in  conveyance,  541. 

FREEHOLD, 

addition  to  form  of  transfer  of,  vmder  L.  T.  Acts,  1253. 

affected  by  judgment,  1199. 

description  of  copyhold  as,  bad,  150,  108G. 

enfranchised  copyhold  as,  bad,  150,  1086. 

land,  subject  to  restrictions  as  to  user,  as,  bad,  153. 

leaseholds  as,  bad,  150,  1086. 
disposition  of,  under  L.  T.  Acts,  1251. 
held  of  manor  on  sale  of,  covenant  for  production  should  include  Court 

rolls,  577,  578. 
interest,  severance  of,  from  manor,  184,  185. 
land  presumed  to  be,  xmless  otherwise  described,  124. 
wife's,  agreement    signed    by  husband    only  to   settle,   not  binding, 
966,  n.  {I). 

FREE  PUBLIC  HOUSE, 

meaning  of,  134. 

FRIVOLOUS, 

objections  to  title,  danger  of  taking,  506. 

effect  of,  on  sale  of  advowson,  292. 

FUND  IN  COURT.     -SV<?  Stop- Oedee. 

FUNDS, 

variation  in,  loss  by,  falls  on  purchaser,  how  far,  54,  216,  1170,  1179. 
not  recoverable  as  damages,  990. 

FURNISH, 

agreement  to,  if  ic  separable  from  agreement  to  lot,  is  within  Stat,  of 
Frauds,  229. 
whether  enforceable,  1025,  lOM,  1045. 
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FURNISHED  HOUSE, 

implied  warranty  of  fitness  for  habitation  on  letting,  100. 
secHs,  on  letting  unfurnished  house,  100,  n.  («). 

FURTHER  ADVANCES, 

charged  on  difPerent  properties,  whether  to  be  borne  rateably,  829. 
made  after  notice,  are  postponed,  845. 

mortgage  to  secure,  has  priority  for  advances  made  till  date  of  notice, 
698. 
must  be  registered,  698, 
postponed  to  mesne  incumbrance,  under  Yorkshire  Reg.  Acts,  870. 
vendor's  lien  may  extend  to,  730. 

FURTHER  ASSURANCE.    See  Covenants  foe  Title. 

FURTHER  CONSIDERATION, 

specific  performance  may  be  decreed  upon,  notwithstanding  adverse 

certificate,  1114. 
vendor's  action  not  dismissed  without,  1114. 


GAME, 

agreement  to  kill  down,  not  within  Stat,  of  Frauds,  227. 
right  to  kill  and  carry  away  is  profit  a  prendre,  428. 

within  Stat,  of  Frauds,  227. 
GARNISHEE  ORDER, 

does    not    apply  to  purchase-money  payable    by    railway    company, 
653,  n.  (;«). 

GASWORKS  CLAUSES  ACT,  1847.. 427,  n.  («). 

GAVELKIND, 

Dower  Act  applies  to,  541. 

exchange  of,  by  Commissioners  for  lands  of  other  tenure,  324,  n.  (/■). 

infant  conveys  lands  of,  by  feofi'ment,  5,  553, 

land  in  Kent  presumed  to  be,  362. 

presumption  may  be  rebutted,  how,  362. 

GAZETTE, 

not  notice  of  bankruptcy,  per  se,  891,  892. 

GENERAL  DEVISE.     See  Devise. 

GENERAL  ENFRANCHISEMENT  ACT, 

production  of  lord's  title  under,  where  enfranchisement  effected  under, 
183. 

GENERAL  TURNPIKE  ACT,  1823..  1032. 

GENERAL  WORDS, 

easements,  not  intended  to  pass,  should  be  excluded  from,  563. 

which  would  not  otherwise  pass,  do  not  pass  by,  558. 
implied  by  Conv.  Act,  557. 

omission  of  any  ordinary  item  important  in  use  of,  558. 
unnecessary  generally,  558. 
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GLEBE, 

extendible  under  new  law,  1203. 
not  extendible  under  old  law,  1200. 
purchase  by  rector  of,  voidable,  43. 
sale  of,  authorized  by  statute,  1 1 . 

minerals,  reservation  of,  on,  425,  n.  («). 

ordered  for  arrears  of  rent-charge,  1155,  n.  (l). 

GLEBE  LANDS  ACT,  1888.. 425,  n.  («). 

GOODWILL, 

assignment  of,  what  includes,  560. 

contract  for  sale  of,  not  enforceable,  1026,  1027. 

unless  sold  with  property,  1027. 
stamp  duty  payable  on,  553,  n.  {c). 

GOVERNOR, 

of  charity,  lease  of  lauds  to,  voidable,  40. 

GRANDCHILD, 

purchase  in  name  of,  an  advancement,  969. 
qticere,  if  illegitimate,  970,  n.  {r). 

GRANT, 

ancient  and  modem  usage  admissible  to  explain  what  passed  by,  371. 

common  of  fishery  in  gross  may  be  claimed  by,  431. 

copyhold,  now  made  with  consent  of  Board  of  Agriculture,  184. 

Crown, 

presumed,  when,  3G0. 

of  manor,  359. 
proved,  how,  360. 
title  to  be  abstracted  under,  331. 

to  unincorporated  body,  incorporation  presumed  from,  29,  n.  (c). 
vendor  must  afford  inspection  of,  482. 

should  protect  himself  from  production  of,  183. 
easement  may  still  be  claimed  by,  398. 

re-grant  of,  not  desirable  in  conveyance,  534. 
good  against  copyholder  is  good  against  enfranchised  tenant,  181. 
implies  no  covenants  for  title,  586. 
of  easement,  cannot  be  presumed,  where  it  would  have  been  illegal,  408. 

may  still  be  presiimed,  after  twenty  years,  407,  408. 
of  fishery  in  tidal  waters,  not  now  possible,  429.     See  Fishing. 
of  light,  cannot  be  presiimed,  398  ct  seq. 

except  where  Prescription  Act  does  not  apply,  398  rt  scq. 
implied  on  sale  of  house  by  owner  of  adjoining  laud,  405,  406. 
of  niiuerals,  does  not  destroy  right  of  surface  to  support,  423,  424. 
of  private  way,  is  for  all  purposes  unless  restricted,  413.     See  "Way. 

presumed  from  twenty  years'  enjoyment,  410. 
of  several  fishery,  effect  of,  430, 
of  waste,  title  of  lord  to  make,  condition  as  to,  184. 
of  way  of  necessity,  implied,  411.     See  Way. 
several,  fishery  may  be  claimed  by,  430. 
supplementary,  when  presumed,  301. 
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GRASS.     See  Ckops. 


GRAVEL, 

proceeds  of,  dug  after  contract,  purchaser  is  entitled  to,  290. 

GROUND-RENT, 

improved  rent  is  not,  1086,  1087. 

meaning  of,  135. 

misstatement  as  to  amount  of,  may  avoid  contract,  148. 

of  sum  seciired  on  personal  covenant,  as,  151. 
particulars  should  state,  129,  1088,  1089. 
without  remedies,  purchaser  need  not  accept,  1087. 

GUARANTEE, 

of  certain  income  from  property,  may  foimd  action  of  tort,  110, 
of  solvency,  must  be  in  writing,  113. 

GUARDIAN, 

(id  litem,  not  allowed  to  bid  on  sale  by  Court,  1160. 

father's  possession  of  infant's  lands  presumed  to  be  that  of,  448. 

may  sell  infant's  lands,  for  what  purposes,  2. 

transactions  of,  with  ward,  28,  44. 

under  Partition  Act, 

who  may  be,  to  request  sale,  1145. 
under  Settled  Estates  Act, 

application  for  appointment  of,  to  consent  to  sale,  1129. 

father  cannot  give  consent  to  sale,  1129. 

testamentary,  cannot  give  consent  to  sale,  1129. 


HABENBTfM, 

subject  to  rents  is  not  covenant  for  payment,  580,  n.  (c). 

HANDWRITING, 

proof  of,  of  entries  in  questions  of  pedigree,  389,  u.  («)• 

HARDSHIP, 

defence  to  purchaser's  action  for  specific  performance,  1080. 
defence  to  vendor's  action  for  specific  performance,  1057  et  seq. 

excessive  price  amounts  to,  how  far,  1098. 

miist  exist  at  date  of  contract,  1061. 

negligence  does  not  amount  to,  1060,  1061. 

relation  of,  to  mistake,  1050,  1059,  1000. 

upon  individual  members  of  corporation,  not  a  defence,  1061. 

where  performance  would  involve  breach  of  trust,  1059,  1060. 

forfeitvire,  1057,  1058. 
delay  in  case  of,  more  readily  received  as  defence,  1102. 
ptirchaser  from  Court,  when  discharged  on  ground  of,  1190. 

HEIR.     And  see  Repeesentatives. 

adoption  by,  of  ancestor's  parol  contract  for  sale,  301. 
concurrence  of, 

impossibility  of,  does  not  vitiate  title,  702. 

of  equitable  vendor,  when  necessary,  297. 

on  sale  by  de-vdsee  cures  non- registration,  702. 
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HEIR — con  t  in  ued. 

contract  enforceable  against,  maybe  carried  out  by  ^'eudor's  representa- 
tives, 297,  610. 
not  presumed  against,  311. 
conveyance  by, 

has  priority  to  conveyance  by  devisee  under  unregistered  will,  701, 
702. 
imless  purchaser  from  devisee  first  register,  702,  872. 
of  descended  realty  does  not  discharge  personal  liability,  702. 
frees  land  from  liability  to  creditor,  702. 
costs  of  getting  in  legal  estate  from  infant,  how  borne,  715. 
customary,  may  sue  on  covenants  before  admittance,  800. 
dealing  with  expectancy, 

purchaser  may  require  further  assurance  from,  820. 
relieved  against  exorbitant  interest,  758. 
sale,  749  et  seq. 
devise  to,  of  trustee,  625. 

existence  of  concealed,  renders  proof  of  title  by  adverse  possession  diffi- 
cult, 471. 
Locke  King's  Acts  apply  to,  how  far,  30G,  307,  831. 
of  covenants,  how  far  bound  by  administration  action,  804,  805. 
liability  of,  under  old  law,  804. 

present  law,  804. 
of  mortgagee,  trustee  of  legal  estate  for  executors,  611. 
of  owner  of  estate  subject  to  building  contracts,  rights  of,  308. 
of  purchaser, 

cannot  sue  for  damages  on  contract,  998. 
dying  before  completion,  power  of  disposal  of,  307. 
may  sue  on  covenants  for  title,  though  not  named,  785. 
rights  of,  and  of  devisee  under  Wills  Act,  308,  309. 
of  settlor,  cannot  defeat  limitations  in  favour  of  collaterals,  922. 

voluntary  settlement,  930,  931. 
of  siu'viving  trustee  can  make  title,  when,  625,  626. 

dying   without    executor,    can  make   title,    qiiccrc 
626.  ' 

of  vendor, 

action  by,  for  unpaid  purchase -money,  who  must  be  parties  to,  759, 

760. 
entitled  to  property  till  time  for  completion,  300. 
possession  of  relative  of,  not  possession  of,  451. 
registration  of  affidavit  of  intestacy  in  Yorkshire  by,  704. 
trust  for  sale, 

by  heirs  and  assigns  of  survivor  includes  devisee,  625. 
by  trustees  and  theii-  heirs  includes  devisee,  625. 

heir  of  survivor,  625. 
or  heir    of    survivor    does    not   include   de\-isec,    624 
625.  ' 

not  mentioning  heirs  precludes  s.  30  of  Conv.  Act,  624,  625. 
will  of  ancestor,  covenant  for  production  of,  may  be  required  from 
579.  ' 

negativing  claim  of,  production  of,  369. 
proof  of,  by  vendor  against,  may  be  required,  369. 
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H'ETR— continued. 

•witliin  Trustee  Act, 

vesting  order  made  when, 

heir  of  mortgagee  unknown,  605. 
trustee  imknown,  605. 
who  may  be  trustee, 

of  vendor  contracting  to   sell  after  direction  to  executors  to 
seU,  611. 
dying  before  completion  on  compulsory  sale,  610. 
of  copyholds  dying  before  surrender,  609. 

HEIRLOOM,  A  i.   mo        /  ^ 

Court  has  no  jurisdiction  to  order  sale  of,  under  S.  E.  Act,  lllJ,  n.  (/•). 

HERALDS'  COLLEGE, 

books  of,  evidence  of  matters  of  pedigree,  388,  389. 
date  of  last  visitation,  388,  n.  (>•)• 
only  up  to  date  of  last  judicial  visitation,  353,  354,  388,  389. 

HERBAGE, 

exclusive  right  to,  whether  withm  Prescription  Act,  432,  433. 

HERIOTS,  ,  ,     ^        v-    ^.     OT, 

commissioners  on  exchange  cannot  make  aUotted  lands  subject  to,  3_4, 

n.  {)•). 
liabiHty  to,  conveyance  under  L.  C.  0,  Act  does  not  destroy,  712. 
need  not  be  stated  on  sale  of  customary  freeholds,  128. 
of  customary  freeholds,  128. 
should  be  stated  in  particulars,  128. 
rent  under  Stat,  of  Lim.,  437. 

unless  payable  at  uncertain  intervals,  437,  438. 

HIGHWAY, 

common,  what  constitutes,  408,  409. 
presumption  of  dedication  of, 

between  fences,  and  not  metalled  part  only,  374. 

rebutted  by  surrounding  circumstances,  374. 
onus  of  rebutting  lies  on  person  denying  public  right,  409,  n.  (i). 
raised  by  user  by  public,  409. 
rebutted  by  showing  dedication  impossible,  409. 
user  only  permissive,  409. 
right  of,  may  be  resumed  after  nonuser,  409. 

not  destroyed  by  nonuser,  409. 
soil  of,  passes  under  conveyance  of  adjoining  land,  410. 
under  Local  Govt.  Acts,  410,  n.  (':-). 

Metropolis  Management  Act,  410,  n.  (o). 
Public  Health  Act  vests  in  whom,  410,  n.  (o). 
Public  Health  (London)  Act,  1891.  .410,  n.  {o). 
vests  in  adjoining  owners,  410. 
strips  of  waste  adjoining,  presumption  as  to^ownership  of,  373. 
does  not  arise  where  highway  is  new,  373. 

road  has  not  been  dedicated,  374. 
may  be  rebutted,  374. 
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HIGHWAYS  AND  LOCOMOTIVES  ACT,  1878, 
compensation  to  mine-owners  under,  426,  n.  (y). 

HOUSE, 

"brick  built,"  meaning  of,  133. 

devise  of  named,  without  appurtenant  meadow  land,  effect  of,  310. 
"  furnished."     See  Fuenished  House. 
insurance  of  freehold,  193. 
leasehold,  194. 
liability  of  purchaser  from  municipal  corporation  to  erect,  1026. 
misstatement  of  materials  or  number  of,  fatal,  151. 
"newly  built,"  meaning  of,  in  contract  to  let,  100. 
♦'  part  of  a," 

manufactory,  283. 

meaning  of,  279,  n.  {y),  283,  n.  [k). 

purchase  of,  under  Michael  Angelo  Taylor's  Act,  281. 
precautions  to  be  used  on  sale  of,  133. 
"substantial  and  convenient,"  meaning  of,  134. 

what  constitutes  a,  withra  L.  C.  C.  Act,  s.   92.. 281   et  seq.      And  see 
Notice  to  treat  and  Countee-xotice. 

general  result  of  cases  as  to,  283. 

includes  trade  fixtures,  280,  n.  (m). 

meaning  of  "part  only  of,"  279,  n.  {g),  283,  n.  {k). 

price  of  whole  must  be  deposited  before  possession  under  s.  85., 
280, 

HOUSING  OF  THE  WORKING  CLASSES  ACT,  1890, 
alienation  by  local  authorities  under,  20. 

HUNTING, 

right  of,  when  a  profit  a  prendre  imder  Prescription  Act,  428. 

HUSBAND, 

abandonment  of  possession  by,  bars  wife,  how  far,  454. 

rights  of,  good  consideration  for  settlement  by  wife, 
915. 
acquisition  of  land  by,  and  wife  jointly,  effect  of,  958. 
advance  by,  to  trustees  of  settlement,  effect  of,  971. 
concurrence  by,  in  wife's  conveyance, 

dispensed  with  under  Fines  Act,  when,  597  ct  scq. 
order  for,  effect  of,  599. 
refusal  to  concur  gives  jurisdiction,  599. 
contract  by, 

for  sale  of  wife's  chattels  real,  12,  597.     See  Teem  for  Years. 
to  settle  wife's  freeholds,  not  binding,  966,  n.  (/). 
contract  by  wife, 

enforceable  against,  when,  1031. 
how  far  liable  for  fraudulent  wife,  18. 
conveyance  to,  and  wife  and  stranger,  effect  of,  958. 
covenants  for  title  by,  on  sale  of  wife's  estate,  571,  572. 
evidence  of,  in  matters  of  pedigree,  377,  378. 
grant  of  lease  by,  and  other  joint  tenant,  313. 
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injSBA.'N'D— continued. 

has  no  title  to  estate  bought  with  separate  estate,  979. 
not  purchaser  within  27  Eliz.  c.  4 .  .926.  _      _ 

post-nuptial  settlement  by,  of  wife's  separate  estate,  concurrence  m.  is 
not  good  consideration,  918. 
what  a  good  consideration  for,  914,  915. 
purchase  by,  from  wife  of  her  property,  15. 

in  name  of  wife  or  child,  an  advancement,  969  ef  seq. 
of  administratrix  from  co- administratrix,  41. 
wife  may  be  annulled  by,  34. 
voluntary  assignment  of  wife's  legal  term  for  years  cannot  be  defeated 
by  her  surviving,  12,  931.  _  a    f    e 

voluntary  post-nuptial  settlement  by,  becoming  administrator,  eltect  ot, 

on  subsequent  conveyance,  919. 
wife  may  convey  to,  15. 

HUSBANDRY, 

improper,  depreciation  by,  must  be  compensated,  673. 
purchaser  in  possession  may  manage  estate  according  to  proper,  515. 
vendor  in  possession  may  manage  estate  according  to  proper,  289,  290, 
1102. 
profits  of  management  belong  to  purchaser,  289,  290. 

IDENTIFICATION, 

of  the  parties  must  be  sufficient,  234  ef  seq. 

IDENTITY,  ^     .^ 

condition  as  to,  does  not  cover  entire  absence  of  evidence,  170.  ^ 
is  generally  a  contract  that  deeds  shall  show,  170. 
provides  only  against  deficiency  of  evidence,  170. 
that  statutory  declaration  of  twelve  years'  possession  conclusive 
as  to,  of  parcels,  163. 
declaration  as  to  acceptance  of,  may  waive  strict  right,  509.  _ 
latent  ambiguity  respecting,  removable  by  evidence  of  intention,  1010 
of  persons,  declarations  and  evidence  of  pedigree  admissible  to  show,  388. 
presumption  as  to, 

of  enfranchised  copyholds,  372,  n.  (m). 

of  land  charged  with  tithe  commutation  charge,  372,  n.  {>»). 
of  lands  of  ecclesiastical  corporation,  372,  n.  [in). 
of  parcels,  371. 
of  persons,  372. 
want  of,  will  vitiate  sale,  151. 

IDIOT.     See  Lunatic. 

IGNORANCE,  .        ,  V       «=. 

misrepresentation  due  to,  bmds  maker,  when,  855.         _ 

mutual,  of  value,  effect  of  inadequacy  of  consideration  m  case  of,  <46. 

of  agent  of  revocation  of  his  authority,  987. 

of  ri°crhtful  owner  does  not  prevent  time  running,  445. 

of  vendor,  when  ground  for  relief,  193,  n.  («),  744,  745. 

wilful,  may  amount  to  constructive  notice,  880. 
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ILLEGAL, 

contract, 

cannot  be  enforced,  264  ct  seq.,  1054. 

collateral,  does  not  avoid  legal  contract,  1054. 

illegality  of,  defence  to  action  on  contract,  1014. 

legal  contract  cannot  become,  1014,  1015. 

security  given  under,  void,  738. 

"what  is,  264  et  seq. 
conveyance  to  son  to  qualify  as  voter,  not,  975, 

trustee  in  fear  of  indictment,  not,  976. 
motive  of  purchaser  does  not  avoid  conveyance,  762. 
omission  of  stipulation  supposed  to  be,  is  binding,  1052,  1053. 
sale  or  pm-chase  of  pretended  title,  when,  265  et  seq. 

ILLEGIBLE, 

abstract  which  is,  may  be  refused,  341. 
agreement,  evidence  admissible  to  decipher,  1008. 

ILLEGITIMACY, 

of  child  bom  ia  wedlock,  proof  of,  376,  377. 

presumption  of  advancement  not  rebutted  by,  969,  970. 
whether  so  in  case  of  grandchild,  queere,  970,  n.  [r] 

IMMATERIAL, 

terms  of  agreement  need  not  be  proved,  1043. 

IMPRISONMENT.     See  Dueess. 

IMPROVEMENT  OF  LAND  ACTS, 

borrowing  imder,  by  tenant  for  life,  79. 
limited  owner  may  sell  under,  11. 
references  to,  96, 

IMPROVEMENTS.     See  Accounts  ;  Expendituee. 
after  contract  belong  to  purchaser,  290,  291, 
by  purchaser, 

acquiesced  in  by  owner,  effect  of,  855,  856. 
allowances  for,  on  conveyance  being  set  aside,  811. 
on  eviction  by  Crown,  none,  1218. 

prior  claimant,  what,  944. 
on  rescission,  what,  757  ct  seq. 
prior  to  completion,  whether  recoverable,  991. 
value  of,  whether  recoverable  under  covenants  for  title,  803. 
by  vendor,  after  contract,  no  allowance  for,  672. 
capital  money  under  S.  L.  Act  may  be  applied  in,  96. 
claimant  under  fraudulent  deed,  allowed  for  what,  945,  946, 

invalid  deed,  allowed  for  what,  946. 
inquiry  as  to,  by  tenant  in  common  claiming  partition,  1149, 
intended,  of  adjacent  land,  effect  of  plan  showing,  132. 
lien  of  joint  tenant  for,  extent  of,  962. 
of  charity  property,  when  allowed  for,  758,  n,  {d). 
parol  agreement  to  make,  when  valid,  229. 
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power  to  invest  in,  authorized  by  Improvement  of  Land  Act,  96. 

under  Agricultural  Holdings  (England)  Acts,  96. 

under  S.  L.  Acts,  96. 

whether  authorized  by  power  to  invest  in  land,  96. 
refusal  to  execute  promised,  defence  to  specific  performance,  1051. 
what  are  permanent,  witliin  L.  C.  C.  Act,  s.  69.  .689. 

IMPROVIDENT, 

contract  by  agent  can  be  resisted,  how  far,  1056. 

INADEQUACY, 

of  consideration, 

effect  of  mutual  ignorance  in  case  of,  746. 
how  determined,  754. 

how  far  defence  to  specific  performance,  1094,  1095. 
on  sale  of  estate  in  possession,  1094. 
reversion,  1095. 
uncertain  interest,  1096. 
where  consideration  uncertain,  1096. 
how  far  ground  for  setting  aside  sale  of  reversion,  744  et  seq.,  755. 
in  dealings  with  reversion,  rules  as  to,  under  old  law,  749  et  seq. 
may  be  evidence  of  fraud,  755,  756. 
terms  on  which  sale  set  aside  on  ground  of,  759. 
of  damages  as  remedy,  is  foundation  of  specific  performance,  1023  et  seq. 

INCAPACITATED  OWNERS.     See  Lifted  Ow-\ees. 

INCAPACITY.    See  Convict  ;  Infavt  ;  Lunatic  ;  Maeeied  Woitijr. 

of  legatee,  when  evidence  of  intention  that  trustees  shall  have  power  of 

sale,  617. 
personal,  defence  to  action  on  contract,  1014. 

specific  performance,  1053,  1054. 
sale  of  property  of  person  under,  how  far  a  conversion,  303,  1140,  1141. 
to  sell  or  buy,  classification  of,  1 . 

INCIDENTS, 

all  legal,  accompany  estate,  124, 

INCLOSED  LANDS, 

on  sale  of,  evidence  of  award  should  be  excluded,  181. 

title  of  lands  for  which  allotments  have  been  made  should  be 
excluded,  181. 
strips  of  waste  presumed  to  belong  to  adjoining,  373. 
title  to  be  shown  to,  323  et  seq. 

INCLOSURE, 

admittance  to  allotment  under,  to  several  tenements,  717. 

allotment  made  after  contract  passes   with  property,   under  General 

Inclosure  Act,  126. 
award,  conclusive  evidence  of  performance  of  terms  of  Act,  023,  n.  (o). 
condition  as  to,  181. 

due  appointment  of  persons  making,  presumed,  363,  364. 
how  proved,  346. 
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commissioners.     See  Commissionees. 

does  not  deprive  surface  of  support  from  minerals,  423. 

exchange  of  lands  under,  does  not  transfer  land-tax,  394. 

reservations  may  aflfect  land  sold  by  commissioners,  for  expenses  of,  182 

INCLOSURE  ACTS, 

abstract  on  sale  of  lands  alloted  under,  322. 
allotments  under,  126. 

tenure  of,  322. 
apportionment  under,  143. 
award  under,  how  proved,  34G. 
enrolment,  want  of,  under,  1 S 1 . 
exchanges  under,  title  on,  323,  324. 
limited  OAvners  may  sell  under,  11. 
proof  of  awards  under,  346. 
purchase  by  commissioners  under,  43. 

sales  of  lands  held  under,  special  conditions  necessary,  181. 
title,  evidence  as  to,  under,  181. 

to  lands  held  under,  322,  323. 
valuers  ixnder,  may  not  buy  land  in  parish,  43. 

INCOME, 

guaranteed  by  vendor,  110. 
mis-statement  as  to,  152. 

INCOME  TAX, 

purchaser  may  deduct  from  interest  on  purchase -money,  668. 

scats,  on  sale  by  Court,  unless  provided  for  in  conditions,  1170. 

INCOMPETENT, 

purchaser  bidding  on  sale  by  Court,  1166. 

boimd  at  option  of  parties  interested,  43. 
buying  at  auction,  44,  45. 

under  decree  of  Court,  45. 
remedies  against,  by  c.  q.  t.,  51. 

INCORPOREAL  HEREDITAMENTS, 

escheat  now  applies  to  legal  or  equitable  interest,  293,  294. 
V.  and  P.  Act  applies  to,  how  far,  331,  n.  (//). 

INCREASE, 

of  rent,  agreement  for,  must  be  in  writing,  219,  220. 

of  value  of  estate,  purchaser  cannot  claim  on  rescission,  989,  990. 

INCUMBENTS'  RESIGNATION  ACTS,  270,  n.  (;»)• 

INCUMBRANCER.     Sec  Incumbrances  ;  Moetoagee  ;  Notice  ;  Peioeity. 
concurrence  of  equitable,  on  sale  by  Court,  how  far  necessary,  1182. 
may  be  dispensed  with  under  L.  C.  C.  Act,  613,  614. 
within  reasonable  time,  320. 
costs  of,  on  sale  by  Court,  out  of  purchase-money,  1178. 
has  no  claim  against  vendor  selling  land  subject  to  charge,  951. 
interests  of,  how  dealt  with  on  sale  by  Court,  1154. 
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may  make  mortgagee  with  notice  liable  for  surplus,  93. 
must  be  served  with  petition  for  re-investment  under  L.  C.  C.  Act, 
691. 
unless  land  taken  is  not  affected  by  charge,  691. 
unless  mortgage  is  subject  to  payment  in,  691. 
not  prejudiced  by  mortgagor's  waiver  of  notice  on  sale,  81,  82. 
of  purchaser,  on  what  terms  relieved  against  vendor,  288. 
payment  to,  by  ^nvchaser  primd  facie  in  discharge  of  incumbrance,  814. 
satisfied,  and  unsatisfied,  distinction  between,  on  sale,  843. 
subsequent,  should  be  served  with  notice  of  proceedings  under  Trustee 
Act,  1893,  s.  44..  1135. 

INCUMBRANCES.     And  see  Moetqage  ;  Moetgagee  ;  Notick. 
abstract  must  mention,  339. 
concealed,  purchaser  of  part  may  throw  on  later  purchaser  of  residue, 

850,  851. 
concealment  of,  criminal  liability  for,  105,  106,  338. 
conditions  as  to  presumed  extinction  of,  173. 
may  offer  indemnity  against,  173. 
must  mention  subsisting,  173. 
contribution  to,  by  purchasers  inter  se,  946,  947. 

supposed  to  be  invalid,  951. 
covenant  against,  by  trustees  and  mortgagees,  92,  142,  194,^573  ct  seq. 
subsisting,  should  provide  for  payment,  676. 

discharge  of, 

on  sales  by  Court  out  of  purchase -money  before  conveyance,  ll/u, 

on  sales  by  Court  purchaser  has  no  lien  for,  on  unpaid  pui-cJiase- 

money,  1176. 
out  of  unpaid  purchase-money  after  conveyance,  613,  814  f^  seq. 

even  when  secured,  837. 
purchase-money  being  required  for,  makes  time  essential,  498. 
piirchaser  must  pay  interest  on  money  retained  for,  667. 

should  see  to,  before  paying  purchase-money,  612,  836, 

837. 
refusal  of   is  breach  of  covenant  for  further  assurance,  796,  797. 
under  Conv.  Act,  s.  5.. 160,  n.  {p),  173,  n.  {k),  613,  688,  1154,  1170. 
under  L.  C.  C.  Act, 

what  are  within  s.  69 . .  G81 . 
where  part  only  of  land  is  taken,  614. 
under  Trustee  Acts,  687,  688. 
disclosure  of,  is  duty  of  vendor,  103. 

equitable,  registration  of,  under  Registry  Acts,  698,  703,  704. 
satisfied,  how  far  to  be  abstracted,  337. 

existence  of, 

affects  form  of  certificate  as  to  title,  how  far,  1114. 
defence  to  specific  performance,  how  far,  317,  318,  1068,  1088. 
matter  of  conveyance  only,  when,  320,  1068. 
future,  money  may  be  paid  in,  under  Trustee  Act,  to  meet,  687. 
getting  in,  by  separate  deed,  how  far  vendor's  duty,  630,  723. 
on  sale  in  lots,  533. 
B.      VOL.11.  4  IT 
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INCUMBRANCES— fo«<»»«ff7. 
inquiries  as  to, 

costs  of,  recoverable  as  damages,  990. 
mortgagee,  whether  bound  to  answer,  855,  1192. 
proper  form  of,  1191  ct  scq. 

to  be  made  of  trustees  on  purchase  of  equitable  estate,  106,  1192, 
1193. 
keeping  alive,  is  at  pui'chaser's  expense,  723. 

purchaser  entitled  to,  533,  952  et  scq. 
matters  declared  not  to  be,  under  L.  T.  Acts,  1251. 
merger  of,  980,  n.  (;:),  952  et  seq. 

in  favour  of  mesne,  not  affected  by  contract  of  mortgagee  to 

purchase  equity  of  redemption,  314. 
purchaser  of  lease  subject  to,  cannot  effect,  of  lease,  in  rever- 
sion, 910. 
mesne,  purchase  of  equity  of  redemption  by  mortgagee  lets  in,  how  far, 

952  et  seq. 
notice  of  one,  postpones  purchaser  to  all  subsisting,  841.     Sec  Notice. 
to  purchaser  before  completion,  288,  83G. 
to  vendor,  289. 
particulars  must  mention  subsisting,  126,  173. 

power  of  consent  by  tenant  for  life  to  sale,  how  far  affected  by,  S7. 
prior,  effect  of,  on  recovery  of  arrears,  467,  468. 

concealment  of,  105,  n,  {//). 
puisne,  purchaser  from  Court,  how  far  protected  against,  1187,  n.  {f). 
purchase  by  counsel  of,  on  client's  estate,  when  voidable,  44. 
purchaser  buying  up,  can  only  charge  actual  price  paid,  815. 
vendor  liable  for,  till  conveyance,  G12. 
voidable,  purchaser  buying  subject  to,  is  boiind,  how  far,  908,  909. 

INDEMNITY, 

against  charges,  covenant  for,  whether  sufficient,  576. 

costs  contained  in  assignment  of  action,  how  far  bad,  267. 
against  covenants  of  vendor,  purchaser  must  give,  582,  583. 

defect  in  title,  purchaser  not  entitled  to,  1081. 

future  charges,   money  must  be  paid  in  under  Trustee  Act  as, 
687. 

liabilities  of  estate,  purchaser  must  give,  287,  679,  582. 

production  of  deeds,  purchaser  must  give,  584. 

quit  rents,  purchaser  must  give,  582. 

rents  and  covenants,  purchaser  of  leaseholds  must  give,  580. 

rents,  &c.,  successive  assignees  must  give,  to   original  lessee, 
822,  n.  {e),  957. 

subsisting  charge,  construction  of  bond  of,  576,  577. 

succession  duty,  should  be  taken  on  purchase  of  reversion,  1234. 

wife's  debts  is  good  consideration  for  separation  deed,  916. 
agreement  to  give,  how  earned  out,  173,  n.  (1). 
arbitrator  on  contract  has  not  authority  to  award,  1081,  n.  (A). 
condition  to  give  enforced,  even  after  conveyance,  173,  822. 
covenant  for,  includes  costs  of  action  for  breach  of  covenant,  582,  n.  (o). 
fire  insurance  is  contract  for  personal,  193. 
for  loss  of  deeds  to  mortgagor,  490,  491. 
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on  purchase  by  railway  company  of  lands  subject  to  rent-charge,  1081, 

n.  {k). 
purchaser  of  leaseholds  from  executors,  whether  liable  to  give,   582, 
1182. 
must  give  to  lessee,  312,  313,  582. 
INDICTMENT, 

lies  against  grantor  and  grantee  of  fraudulent  conveyance  under  13Eliz., 
942. 

INDORSED  RECEIPT.     And  see  Receipt. 

not  conclusive  evidence  of  payment,  682,  729,  n.  (c). 
under  Building  Society  Act,  6  &  7  Will.  IV.,  effect  of,  846. 

1874,  effect  of,  846. 
unusual  position  of,  may  be  notice,  493,  888. 

INDORSEMENT.     And  see  Indoesed  Receipt. 

of  conveyance  on  leading  title  deed  retained,  712. 

of  entry  on  Court  rolls  of  protector's  consent,  709. 

of  notice  of  covenant  for  production  on  deeds  retained,  697. 

on  deed,  that  it  is  duplicate,  797. 

INFANT, 

contract  of, 

avoidance  of,  32,  33,  n.  (</). 

election  as  to,  what  time  allowed  for,  32. 

electing  to  abandon  ought  to  disclaim,  32. 

adopt  ought  to  have  a  new  contract,  33. 
enforced,  cannot  be  during  minority,  4. 
how  affected  by  Infants  Relief  Act,  1874,  6. 
may  be  adopted  or  abandoned  at  majority,  32. 
on  abandonment  of,  whether  money  paid  recoverable,  33. 
ratification  of,  33. 
conveyance  by,  practice  as  to  settling,  by  Court,  1181. 

when  ordered,  1184. 
conveyance  of, 

by  deed  if  delegating  a  power  void,  2,  n.  (rt). 

voidable,  2,  n.  («). 
for  certain  charitable,  religioiTS  and  other  purposes  good,  3. 
not  binding,  2. 

under  power  of  what  kind  good,  3. 

under  the  Coui-t  for  payment  of  ancestor's  debts,  good,  2. 
conveyance  of  lands  of,  form  of  order  for,  1181. 
devisee  of  vendor,  305. 

costs  of  getting  in  legal  estate  from,  715. 
discretion,  cannot  do  any  act  requiring  exercise  of,  4. 
fraud  of,  5,  6. 
gavelkind  lands  of,  conveyed  by  feoffment,  553. 

may  be  conveyed  by,  5. 
heir  of  vendor,  costs  of,  when  allowed,  715. 
lunatic,  jurisdiction  of  Court,  604,  n.  {b). 

married  woman,  effect  of  covenant  by  husband  to  settle  property  of,  2. 
may  appoint  attorney,  15. 

4  li  2 
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mortgage  of  lands  ordered  by  Court,  2. 

notice  to,  by  mortgagee  of  intention  to  sell,  good,  82. 

order  for  sale  in  partition  action  when,  interested,  how  formerly  made, 

1144,  1145, 
l^ossession  of  land  of,  by  father  is  that  of  trustee,  448. 
power  of  appointment,   execution  by,  under  Infants   Settlement  Act, 

1855.. 2. 
l^owers  of  Partition  Acts  exerciseable  though,  interested,  1145. 
procedure  on  application  under  S.  E.  Act  when,  interested,  1121,  1122, 

1128,  1129. 
purchase  by,  good,  32. 

remedies  against  fraudulent,  34. 
purchaser  of  estate  of,  must  account  hoAV  far,  946. 
purchaser  only  entitled  to   relief  if  he  fraudulently  misrepresent  his 

age,  6. 
registration  of  land  of,  under  L.  T.  Acts,  4. 
rent- charge  of,  Court  cannot  sell  lands  free  from,  2,  n.  (b). 
request  of,  for  sale  under  Partition  Act,  how  made,  1145. 
sale  by,  remedies  against  fraudulent,  5,  6. 

sale  of  lands  of, 

cannot  be  ordered  in  administration  action,  1153,  1154. 

secus  where  trustees  disclaim  discretionary  power,  1154. 
Court  can  make  sometimes  to  raise  costs,  2. 

under  Partition  Acts,  2,  1141,  n.  (i),  1143, 
where  infant  imdivided  owner,  form  of  order,  1140, 
n.  (b). 
cannot  make  except  by  statute,  2. 
in  gavelkind,  good,  5,  553. 
under  S.  E.  Act  and  Conv.  Act,  4. 
under  S.  L.  Act,  4. 

when  ordered  in  foreclosure  action,  1155. 
security  given  by,  personally,  void,  34. 
settlement  by,  how  valid,  to  be  made,  2. 
trustee,  vesting  order  as  to  lands  of,  G04.     See  Trustee  Act. 
undertaking  of,  to  purchase  under  Partition  Acts,   how  given,   1144, 

1145. 
vendor  entitled  to  relief,  if,  represents  huiiself  as  of  age,  34. 

INFANTS  PROPERTY  ACT,   1830, 

conveyance  from  lunatic  vendor  under,  8. 

INFANTS  RELIEF  ACT,  1874, 
application  of,  6. 
mortgage  void  imder,  G,  n.  {q), 
whether,  applies  to  contracts  by  infants,  32. 

INFANTS  SETTLEMENT  ACT,  1855, 
settlement  by  infant  under,  2. 

INFERENCE.     See  Presumption. 
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INFORMATION.     And  see  Knowledge. 
honest  belief  will  not  excuse  false,  lU . 
purchaser  precluded  from  evidence  may  be  entitled  to,  181. 
trustee  liable  for  giving  wrong,  1193.  -,    i«o 

vendor  bound  to  produce  other  than  that  specified,  if  ho  have  it,  IbJ. 
supply  all  in  his  power,  1G3. 

INHABITANTS, 

purchase  by,  eo  nomine,  bad,  30. 

INHERITANCE, 

Act,  presumption  as  to  stock  of  descent  under,  3<6. 
belongs  to  purchaser  from  date  of  contract,  288. 
conveyance  of,  carries  right  to  title  deeds,  731,  n.  (r).^ 
owner  of  portion  of,  can  sue  on  covenants  for  title,  78/ . 
purchase  of,  by  termor,  effect  of,  311. 
trustee  may  sell  apart  from  minerals,  77,  113-1. 
must  sell  timber  along  with,  76. 

INITIALS, 

signature  by,  sufficient,  255. 

''^'^!^a?n'sfa!tion  by  mortgagee  for  mortgage  debt  after  contract  to  sell, 
none,  312. 
against  breach  of  covenant, 

acquiescence,  effect  of,  generally  on  right  to,  778  etseq. 

may  substitute  damages  in  lieu  of,  1 76  et  seq. 
evidence  of  damage  not  necessary,  782.  __ 

agamst  breach  of  negative  covenant,  Coui-t  cannot  refuse,  7  J,   /-8, 

ejectment  by  judgment  creditor  of  purchaser  in  possession, 

1201. 
when    owner    has    encouraged  expenditure,    1012, 

10-13. 
grantee  of  riparian  owner,  only  if  damage  proved,  41o. 
polluting  percolating  underground  water,  417 .  , ,  ^  ^   . , .  „ 

presentation  of  parson  not  nominated  by  purchaser,  11C8,  1 109. 
purchaser  from  heir  or   devisee  paying  purchase -money,   by 
creditor,  614. 
against  railway  company, 

by  adverse  claimants,  not  granted,  524. 
by  landowner  after  delay  not  granted,  525. 

by  mortgagee,  524.  ...    v.  „„4.   070 

by  person  whose  estate  has  determined  smce  notice  to  treat,  2<9, 

n.  [d). 
entering,  when  granted,  523. 
taking  part  only  of  house,  279. 
working  traffic,  on  failm-e  to  pay,  1106,  1107. 
against  re-sale  by  vendor  pending  contract,  1108.^ 
Bale  by  trustees  only  on  breach  of  trust,  9o. 
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INJUNCTION— eo«^t//«('^. 

against  vendor  distraining  on   tenants  after  conveyance,  not  granted, 
1108. 
■waste  by  purchaser  in  possession,  293,  1107,  1108. 
withdrawing  support,  423. 
implied  negative  covenant,  how  far  enforceable  by,  1056  et  neq. 
INJURY, 

through  prior  act  of  vendor,  remedy  for,  835. 

INLAND  REVENUE  ACTS, 

additional  succession  duty  under,  1236. 
temporary  estate  duty  imposed  by,  1236. 

IN  LOCO  PAEENTIS, 

piu-chase  by  person,  an  advancement,  969. 

INQUIRIES.     And  see  Notice. 

as  to  and  for  what  to  be  made, 

claim,  failure  to  make,  gives  purchaser  notice,  889,  890. 

charges  under  P.  H.  Act,  1198. 

consideration  being  pre-existing  debt,  896. 

evidence  in  vendor's  possession,  366. 

improvements,  by  tenant  in  common  claiming  partition,  1149. 

incumbrances,  1191  el  seq. 

marriage  settlement,  367,  879,  895. 

non-exercise  of  power,  366. 

restrictive  conditions,  purchaser  not  protected  by,  196. 

restrictive  covenants,  1195. 

suspicious  matters,  366,  367,  879,  894,  895. 

tender  and  refusal  of  mortgage  money,  368. 

title  deeds,  1195. 

answered  by  reasonable  excuse  absolves  purchaser,   858,   861 

878,  890. 
necessary  in  register  county,  697. 

omission  to  make,  postpones  purchaser.  196,  860,  889,  1195. 
convertible  with  "requisitions,"  164,  n.  {in). 
document  prior  to  root  of  title,  none  can  be  made  as  to,  332. 
fishing,  need  not  be  answered,  367. 
incumbrancer  need  not  answer,  855. 
of  whom  to  be  made, 

of  incumbrancer,  as  to  his  claim,  106,  1192. 
of  tenants,  1194. 

not  after  abandonment  of  possession,  1194. 
of  trustees  on  pm-chase  of  equitable  estate,  106,  1192,  1193. 
on  reference  as  to  title, 

form  and  scope  of,  1110. 
trustees  liable  for  false  information  in  answer  to,  107,  1193. 
when,  made  reasonably,  within  Conv.  Act,  898,  n.  (/). 
when  to  bo  made, 

on  purchase  of  leaseholds,  1194,  n.  {i)).     See  Leaseholds. 
legacy,  107.     Sec  Legacy. 

INROLLED  DEEDS.    See  Deeds  ;  Eneolment. 
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INROLMENT.     See  Enkolmknt. 

INSANITY.     See  Lunatic. 

covenant  for  further  assurance  not  broken  by  inability  tbrough,  796. 
evidence  of,  7,  8,  3-i,  n.  {q). 

INSCRIPTION, 

evidence  of  pedigree,  389. 

whether  acknowledgment  of  title  under  Stat,  of  Lim.,  4o0,  4.51. 

INSOLVENCY.     See  Bajtek-ctpt  ;  Banketiptct. 
of  auctioneer,  loss  by,  falls  on  vendor,  207. 
of  purchaser,  may  be  ground  for  appointing  receiver,  1106. 
proceedings  in,  how  proved,  355. 

INSPECTION.    And  see  Peoduction  ;  Title  Deeds. 
of  abstract,  prior  to  sale,  169. 
of  coiu-t  rolls,  how  obtained,  491. 
of  lease,  opportunity  of,  should  be  given,  103,  887. 
of  property  by  purchaser,  effect  of,  on  misdescription,  149. 
of  title  deeds,  earlier  than  root  of  title,  103,  167. 
power  of  Court  to  compel,  492. 

INSTALMENT, 

estate  duty  payable  by,  1242. 

purchaser  entitled  to  possession  on  payment  of  last,  of  purchase-money, 

656. 
right  of  vendor  to  retain,  on  repudiation  of  contract,  179,  n.  [z). 
succession  duty  payable  by,  1228,  1229. 

INSTRUCTIONS, 

for  preparation  of  contract  may  amount  to  agreement,  250,  251. 
private,  to  agent,  effect  of,  211. 

INSURANCE, 

breach  of  covenant  as  to, 

equivalent  to  other  covenants  as  regards  forfeiture,  191. 
formerly  worked  forfeiture,  190. 
purchaser  protected  against  forfeiture  for,  190,  191. 
buildings,  of,  in  the  Metropolis,  193,  194. 
condition  as  to,  on  sale  of  buildings,  193,  194. 

contract  between  vendor  and  purchaser,   does  not  affect  insurer's  lia- 
bility, 193. 
for,  benefit  of,  does  not  pass  to  pui'chaser,  193. 
for,  is  contract  of  indemnity,  193. 
money,  vendor  must  repay,  after  payment  by  purchaser,  193. 
policy,  fire,  assignment  of,  193. 
vendor,  effecting  improper,  291. 

whether  bound  to  keep  xip,  after  contract,  291. 

INTENTION, 

apportionment  of  benefit  of  covenants  for  title  is  question  of,  787. 
common,  deed  failing  to  carry  out,  may  be  rectified,  742. 
compensation  after  conveyance  is  question  of,  812. 
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contrary,  under  Locke  King's  Acts,  what  is,  831  ct  seq. 

covenants  for  title  can  only  be  restricted  by  clear  expression  of,  797. 

construed  according  to,  799. 
evidence  of  statement  of,  to  prove  tenancy  in  common,  960. 
merger  of  charge  on  payment  off,  is  question  of,  952  et  seq. 
on   purchase   of    equity   of   redemption,    to   discharge  land,  what   is, 

827. 
that  charge  shall  be  paid  on  sale,  discharges  land,  G33. 
that  devisee  of  vendor  shall  take  rents  till  completion,  300. 

of  vendor  shall  take  proceeds,  302. 
that  restrictive  building  covenants  are  for  mutual  benefit,  773. 
that  trustees'  receipt  shall  be  good  discharge, 
how  implied, 

by  trust  for  investment,  CIG. 

payment  of  debts,  G15.    . 
even  though  the  class  of  creditors  is  specified,  618. 
even  though  none  at  date  of  sale,  618. 
by  trust  for  payment  to  person  known  to  be  incapable,  615, 
616. 
requiring  time  and  discretion,  616. 
how  not  implied, 

by  trust  for  division  among  specified  adults,  617. 

one  purpose  only,  after  its  determination,  619. 
payment  of  specified  debts  or  legacies,  617. 

to  persons  not  known  to  be  incapable, 
617. 
not  affected  by  attainment  of  majority  of  cestuis  que  triistcnt ,  618. 
convenience  or  inconvenience,  618. 
subsequent  acts  of  beneficial  owners,  G\d>  et  seq. 
events,  618, 
trust  instrument  alone  is  evidence  of,  617. 
that  will  shall  not  speak  from  death,  310. 
to   defeat  creditors  necessary   to   bring  settlement  within  Statutes  of 

Eliz.,  9U,  915,  936  ct  seq.,  941. 
waiver  of  lien  is  question  of,  733  et  seq.     See  Waivee. 

INTEKEST, 

arrears  of,  how  far  recoverable,  467  il  seq.    .S'ee Limitations,  Statute  of. 
condition  for  payment  of, 
frame  of,  139  et  seq. 

on  increasing  scale,  not  usui-ious,  139,  666. 
lien  of  purchaser  for,  on  purchase-money,  after  rescission,  518. 
mortgagee  not  liable  for,  on  surplus,  in  case  of  rival  claims,  93,  91. 
on    compensation   repaid   out  of   purchase-money,  vendor  liable   for, 

679. 
on  deposit, 

auctioneer  not  liable  for,  205. 

purchaser  may  recover  in  action  for  damages  on  contract,  OUO. 

on  rescission,  when,  989,  990. 
vendor  must  pay,  on  return  of,  667. 
not  entitled  to,  667. 
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on  purchase-money. 

acquiescence  in  claim  for,  or  refusal  of,  what  is,  667. 
agreement  for  reduction  of  rate  of,  construed  against  purchaser, 
650,  n.  («). 
that  vendor  shall  take  rents  till  actual  completiou  pre- 
cludes claim  for,  667. 
to  allow  purchaser  rents  and,  suspicious,  6o2. 
to  pay  by  vendor  of  advowson  till  vacancy,  271. 
to  pay  in  ascending  scale  not  a  penalty,  666. 
appropriation  prevents  running  of,  how  far,  657  et  scq.     See  Appeo- 

PEIATION. 

compound,  claim  for,  650,  n.  (/). 

for  fixtures,  what  payable,  656. 

income  tax  may  be  deducted  from,  668. 

paid  into  Court  under  L.  C.  C.  Act,  not  allowed,  667,  693. 

payable  from  what  date, 

by  railway  company,  653. 

for  growing  timber,  655. 

for  mature  timber,  655. 

in  default  of  agreement  for  time  for  completion,  652. 

on  sale  of  reversion  or  wasting  property,  654. 

where  purchaser  is  in  possession,  652. 

out  of  possession,  652,  654. 
payable  on  vendor's  defaiilt,  when,  6o0  et  seq. 
doubt  raised  by  Be  Visme  v.  Be  Visme,  662. 
except  where  default  is  gross  and  wilful,  660,  661,  663. 
meaning  of  "  wilful  default,"  664.     See  Default. 
where  action  caused  by  vendor's  death,  663. 
necessary  to  clear  title,  663. 
payment  of,  by  purchaser  in  possession  does  not  preclude  tenancy 
at  wUl,  517. 
by  vendor  in  lieu  of  notice  to  mortgagee,  320. 
purchaser  in  possession  cannot  relieve  himself  by  going  out,  654. 
rate  allowed  in  default  of  agreement,  650. 
recoverable  as  damages  in  action  on  contract,  989,  990. 
retained  by  purchaser  to  satisfy  incumbrances,  667. 
set-off  against  that  on  mortgage,  on  purchase  by  mortgagee,  655. 
Stat,  of  Lim.  does  not  begin  to  run,  till  good  title  shown,  652. 
on  rents  received  while  in  possession,  vendor  may  have  to  pay,  672. 
on  sale  by  Court, 

on  deposit,  condition  against  allowing,  1174,  1175. 
on  purchase -money,  payable  from  what  date,  1180. 

purchaser  may  be  relieved  from,  by  payment 

into  Court,  1175. 
purchaser  may  deduct  income  tax,  1170. 
on  Betting  aside  dealings  with  reversions,  756,  n.  («),  758. 

purchase  by  trustee,  52. 
payment  of,  what  is  sufficient  within  Stat,  of  Lim.,  463,  464. 

INTERLINEATIONS, 

in  deed,  presumed  to  have  been  made  prior  to  execution,  494. 
in  will,  presumed  to  have  been  made  after  execution,  494. 
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INTERLOC UTORY  APPLICATION, 

sale  of  mortgaged  property  may  be  ordered  on,  1 157. 

INTERPLEADER, 

summons,  auctioneer  may  take  out,  as  to  deposit,  203. 

INTERROGATORIES, 

party  to  deed  fraudulent  under  l;J  Eliz.  may  refuse  to  answer,  942. 

INTERRUPTION, 

by  stranger,  fatal  to  acquisition  of  easement,  435. 

dm-ing  last  year  of  enjoyment,  effect  of,  435. 

not  adverse,  docs  not  preclude  prescriptive  right  to  light,  400,  430. 

payment  of  rent  is  not  adverse,  so  as  to  affect  right  to  light,  430. 

user  incapable  of,  will  not  found  easement,  398. 

what  amoimts  to,  435,  430. 

INTESTACY, 

affidavit  of,  heir  may  register,  704. 

condition  requiring  assumption  of,  IGo,  u.  (y). 

effect  of  L.  T.  Act  on,  375. 

evidence  of,  supplied  by  letters  of  administration,  375. 

what  vendor  must  produce,  300,  370. 
of  purchaser  without  heii-  before  completion,  293. 
of  vendor,  costs  of  action  occasioned  by,  715. 
title  depending  on,  supported  by  Stat,  of  Lim.,  471. 

INTESTATES  ESTATES  ACT,  1884.. 293,  542. 

INTOXICATION, 

defence  to  action  on  contract,  1014,  n.  {p). 

INVALIDITY, 

of  marriage,  makes  settlement  invalid,  920. 

INVESTIGATION.     And  sceTiiLY.. 

of  title,  costs  of,  included  in  costs  of  V.  &  P.  summons,  1112. 

recoverable  as  damages  in  action  on  contract,  990. 

INVESTMENT.     And  sec  Pueciiase-Money. 

by  father  of  his  own  money  with  settled  funds,  an  advancement,  975. 
of  deposit, 

condition  for,  137. 

purchaser  not  affected  by,  unless  at  his  request,  216. 

under  order  of  Court,  216. 
of  moneys  under  L.  C.  C.  Act,  689. 

costs  of  interim,  payable  by  company,  90,  720,  n.  (.*;). 
payable  generally  by  company,  720. 
of  purchase-money, 

is  at  purchaser's  risk,  679,  680. 

on  sale  by  Court,  is  at  vendor's  risk,  if  made  at  his  request,  1170. 

order  for,  should  state  at  whose  request  made,  11 70. 
rescission  affects,  how  far,  1 1 79. 
under  power  of  attorney,  086. 
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of  purchase  -  money — eon  tin  tied. 

under  S.  E.  Act,  as  capital  under  S.  L.  Act,  though  no  tenant  for 

life,  when  allowed,  1127. 
with  declaration  of  trust,  discharges  purchaser,  G16. 
power  of,  in  land,  does  not  authorize  purchase  of  leaseholds,  95. 

whether  authorizes  substantial  improvements,  96. 
real  securities  conferred  on  trustees,  95. 

does  not  authorize  purchase,  96. 
does  not  extend  to  Scotland,  96. 
power  to  vary,  may  authorize  trustees  to  release  part  of  the  mortgaged 
lands  on  sale,  630,  631. 
imply  power  of  sale,  630. 
trustees  cannot  make,  in  real  estate,  without  authority,  95. 
discretion  of,  as  to,  not  interfered  with,  97. 
may  release  improper,  629,  630. 

should  stipulate  for  costs  on  sale  to  railway  company,  90. 
time  allowed  to,  for,  97. 
under  S.  E.  Act,  what  allowed,  1126. 

under  S.  L.  Acts,  cannot  be  changed  without  consent  of  tenant  for  life, 
1126,  n.  (r). 
generally,  96. 
increased  range  allowed  by,  for  moneys  under  L.  C.  C. 

Act,  689. 
option  of  tenant  for  life  as  to,  96. 
I  O  U, 

auctioneer  accepting,  for  deposit,  may  sue  on  it,  202. 

vendor's  default  is  defence  to  action  on,  for  purchase-money,  984. 

IRELAND, 

documents,  how  proved,  354,  n.  {a). 

IRISH  MORTGAGE  ACT,  1771.. 464. 

IRISH  REGISTRATION  ACT,  1707.. 836,  n.  {d). 

IRRIGATION, 

right  of  riparian  owner  to  use  water  for,  415. 

works  authorized  under  Improvement  of  Land  Act,  96. 

ISSUE, 

failure  of,  how  presumed,  384. 

in  tail.     See  Rejiaindeeitan  ;  Tenant  in  Tail. 

presumption  against  woman  having,  when  raised,  385. 


JOINT   PURCHASERS.     And  see  Joint  Tenancy  ;  Paetnees  ;  Paetnee- 

SHIP. 

abandonment  of  contract  by  one,  not  defence  to  specific  performance  by 

others,  1100. 
advance  by  one  of  more  than  his  share  gives  him  no  lien,  961. 
resulting  trust  for,  how  rebutted,  967,  968. 

not  rebutted  by  loan  of  part  of  piu-chase-money,  968. 
trust  for,  when  not  parties  to  conveyance,  how  proved,  964,  965, 
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JOINT- STOCK  COMPANY.     See  Cosipany  ;  Coepoeatioij. 

JOINT  TENANCY, 

by  devise  not  easily  rebutted,  962. 
how  affected  by  marriage,  958,  959. 
presumption  of,  on  joint  purchase  at  Law,  958. 
presumption  of,  on  joint  purchase  does  not  arise  in  Equity, 

if  contrary  intention  can  be  shown,  959. 

parol  evidence  of  facts  showing,  admissible,  960. 

if  purchase-money  is  advanced  unequally,  959. 

if  tenants  in  common  of  mortgage  buy  equity  of  redemption,  960. 

if  joint-tenants  subsequently  deal  with  land  as  if  for  trade,  960. 

on  purchase  of  land  for  trade  purposes,  960. 

out  of  partnership  assets,  9GI. 
severed  by  contract  of  one  tenant  to  sell,  313,  1031. 

JOINT  TENANTS.     And  sec  Joint  Tenancy. 

contract  of  deceased,  enforceable  against  survivor,  lOMl. 

one,  severs  joint  tenancy,  313,  1031. 
dealings  with  land  by,  as  if  for  trade,  create  tenancy  in  common,  960, 

961. 
disseisors  are,  451. 
lands  of,  not  extendible  under  old  law,  except  for  life,  1200. 

now  extendible  against  survivor,  1207. 
lien  of,  for  improvements,  extends,  how  far,  962. 

renewal  of  renewable  lease,  962. 
one  of  several,  purporting  to  deal  with  entirety,  remedy  against,  1034. 
possession  of  one,  not  possession  of  other  within  Stat,  of  Lim.,  •451. 
production  of  deeds  compellable  by,  48-4. 

receipt  of  one  for  whole  purchase-money,  not  a  good  discharge,  686. 
seised ^;«'  mie  et  per  tout,  573. 
succession  duty  payable  by,  for  accruer  by  siuwivorship,  1230. 

creates  difficulty  on  sale  by  sirrviving  mortgagee  or  trustee,  1230. 

JOINT  VENDOES, 

must  give  separate  receipts  for  purchase-money,  686. 

JOINTURE, 

equitable,  what  title  purchaser  is  entitled  to,  539. 
in  bar  of  dower,  title  to  land  charged  with,  must  be  shown,  539, 
release  of,  is  good  consideration  for  husband's  settlement,  915. 
succession  duty  in  respect  of,  on  sale  of  settled  estate,  1233. 

JOURNEYS, 

for  examination  of  deeds,  expenses  of,  481,  482. 

JUDGMENT, 

affects  only  debtor's  interest  capable  of  being  charged,  1212. 

after  contract,  enforceable  against  purchase-money,  864,  865,  1211. 

against  vendor,  is  lien  on  unpaid  purchase-money,  1201,  1211, 

arrears  of,  not  recoverable  for  more  than  six  years,  467. 

debt,  admission  of,  in  will  sufficient  acknowledgment,  465. 

evidence  on  same  matter,  392. 

execution  cannot  issue  on,  after  twelve  years'  non-payment,  459,  n,  {z). 
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Jl^DG'M.ElsT— continued. 

Irish  memorial  of  assignment  of,  how  far  evidence,  361,  n.  (/•). 
money  secured  by,  barred  by  twelve  years  from  payment  or  acknowledg- 
ment, 459. 
postponed  to  interest  of  c.  q.  t.,  1212. 

prior  equitable  incumbrancer,  8G4,  1212. 
where  foreclosure  decree  prior  to  registration,  1212  ct  seq. 
purchase  of  part  of  extended  lands  by  creditor  satisfies,  954. 
purchaser's  interest  under  contract,  how  far  affected  by,  289. 
registration  of, 

does  not  prevent  time  running  in  favour  of  debtor,  1218,  n.  (/). 

how  far  necessary  under  various  Acts,  1214,  1215. 

in  register  county  determines  priorities,  868,  869. 
is  necessary,  868. 
is  notice  if  purchaser  search,  881. 
release  of  part  of  lands  from,  does  not  release  whole,  1214. 
search,  for, 

for  five  years  preceding  purchase,  1215. 
solicitor  buying  in  consideration  of,  from  client,  46. 
trust  for  sale  not  affected  by,  1201. 
under  old  law, 

ejectment  under,  against  purchaser  in  possession,  1201. 

entered  up  after  contract,  before  conveyance,  immaterial,  1201. 
except  as  lien  on  unpaid  purchase-money,  1201. 

equitable  estate  affected  by,  how  far,  1200,  1201. 

power  of  appointment  defeated  by,  1201. 

trust  for  sale  not  affected  by,  1201. 

what  estates  affected  bv',  1199,  1200. 
under  Judgments  Act,  1838, 

benefice  not  affected  by,  1211. 

equitable  remedies  on,  operation  of,  1203. 

immediate  charge  in  Equity,  1206,  1207. 

lands  of  municipal  corporation,  how  far  affected  by,  1212. 

legal  operation  of,  1202. 

mortgagees  affected  by,  how  far,  1208. 

must  be  for  payment  of  money,  1205. 

property  extendible  under,  1206. 

registration  of,  1214,  1215. 

how  affected  by  Land  Charges  Acts,  1217. 

what  are,  1204. 
under  Judgments  Act,  1855, 

effect  of,  on  mortgagees'  charges,  &c.,  107,  865. 

search  need  not  be  made  against  mortgagees  under,  1210. 
under  Law  of  Property  Amendment  Act,  1860, 

registration  under,  1214,  1215. 

writ  of  execution  must  be  registered  within  three  months,  1215. 
under  Judgments  Act,  1864, 

effect  of  Land  Charges  Act,  1900,  on  property  extendible  under, 
1207. 

enforceable  by  sale,  1204. 

lands  not  affected  by,  till  delivery  in  execution,  1207,  1215,  1216. 

priorities,  how  determined,  1214. 
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JUD  GMENT— cow  if  j«  ucd. 

under  Judgments  Act,  ISQ^— continued. 

registration  of,  how  affected  by  Land  Charges  Acta,  1217. 

unnecessary  except  for  sale,  12 IG. 
summary  order  for  sale  under,  120'4. 

binds  all  parties  claiming  through  debtor,  1205. 
inquiries,  when  ordered  on,  1205. 
proceedings  on,  1204,  1205. 
unregistered,  notice  of,  affects  p^^rcha8er,  how  far,  881. 
voluntary  settlement,  affected  by,  how  far,  1202. 

JUDGMENTS  ACT,   1839. 

registration  of  Us  pendens  under,  effect  of,  881,  892,  n.  {(). 
what  may  be  taken  in  execution  under,  93G,  976. 

JUDICATURE  ACTS, 

Cairns'  Act  superseded  by,  778,  779. 

Court  can  compel  person  refusing  to  convey  under,  1181. 

damages  on  rescission  not  recoverable  under,  112. 

under,  1022. 
delivery  up  of  deeds,  enforceable  under,  847,  848. 
effect  of,  on  equitable  execution,  1204. 

on  plea  of  purchaser  for  value  without  notice,  847,  848. 

on  stipulations  not  otherwise  essence  of  contract,  495. 
instruments,  execution  of,  imder,  607. 
jurisdiction  as  to  costs,  enlarged  by,  722. 

Real    Property    Limitation    Act,    1833,    extended  by,   to    realty   and 
personalty,  442. 

JURISDICTION", 

as  to  costs  not  enlarged  by  Judicature  Acts,  722. 

damages,  unaffected  by  repeal  of  Cairns'  Act,  778,  779. 
concurrent,  plea  of  purchaser  for  value  without  notice,  not  admissible 
in,  846,  847. 
examples  of,  847. 
land  out  of,  agreement  relating  to,  enforced,  1023. 
on  V.  and  P.  summons,  1112,  1113. 
person  out   of,  notice  to,  under  Partition  Act,  dispensed  with,   1142, 

1143. 
to  direct  sale  of  charity  property,  24. 

imder  Partition  Act,  1135  et  seq. 
to  enforce  contract  for  sale  of  fee  by  tenant  in  tail  excluded,  321,  1031, 

1032. 
to  rectify  enrolled  disentailing  deed  not  excluded,  1032,  n.  (y). 
trustees  out  of.     See  Trustee  Act. 

want  of,  does  not  invalidate  order  for  sale  against   purchaser,    1128, 
1186. 
purchaser  from  Court  entitled  to  discharge  for,  1 172. 

JURY, 

landowner  desiring,  not  entitled  to  notice  of  intention  to  summon,  649. 
entitled  to,  where  time  for  appointing  umpire  has  expired, 
648,  1018. 
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JURY — continued. 

landowner  may  accept  offer  before  verdict  of,  1019. 

may  compel  assessment  by,  by  mandamus,  1017. 

costs  not  allowed  where  assessment  less  than  sum  offered, 
1017,  n.  (o). 
price  to  be  fixed  by,  under  L.  C.  C.  Acts,  where  good  title  not  shown,  90. 

KENT, 

land  in,  presumed  to  be  gavelkind,  362. 

presumption  may  be  rebutted,  how,  362, 

KEYS, 

acceptance  of,  equivalent  to  possession,  514. 
fixtures,  559. 

KITCHEN, 

right  of  user  of,  vitiates  sale,  152,  1089. 

KNOWLEDGE, 

easement  can  be  acquii-ed  only  with,  of  persons  adverse  to  it,  43-t. 
of  purchaser, 

cf  defect,  effect  of,  99  ct  scq.,  508,  509,  079. 

evidence  of,  when  admissible,  121,  124. 
immaterial  when  contract  for  good  title,  100,  1092. 

secus,  if  contract  silent  as  to  title,  1091. 
precludes  his  right  to  compensation,  1082,  1084,  1091. 
of  deficiency  not  readily  assumed,  676. 

precludes  his  right  to  compensation,  675,  676. 
of  tenancy  does  not  preclude  right  to  compensation,   1083,  1084, 

1085. 
professional,  may  preclude  objections  to  conditions,  165. 
that  he  is  buying  an  underlease,  130,  n.  (/). 
of  vendor, 

of  defect  prevents  rescission,  178,  1078. 

of  want  of  title  entitles  purchaser  to  damages,  hoAv  far,  993  ct  seq. 
of  worthlessness  of  estate  ground  for  relief,  when,  817. 
personal,  not  necessary  to  impute  constructive  notice,  878. 

LACHES.     And  see  Delay. 

ground  for  refusing  remedy  by  injunction,  777. 

poverty  not  an  excuse  for,  in  impeaching  transaction,  50. 

LAKE, 

fishery  in,  belongs  to  owner  of  soil,  if  one  person,  432. 
co-ownership  of,  313. 
large  inland,  in  whom  vested,  qiiccre,  432. 
not  in  public,  432. 
LAND, 

agreement  to  sell,  means  fee  simple,  124. 

under  L.  C.  C.  Act  does  not  include  minerals,  125. 
certificate,  evidence  of  what,  356. 
"for  building  purposes,"  what  is,  under  L.  C.  C.  Act,  766. 
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'L\'ND  —  co)iUm<ed. 
includes  what, 

under  Interpretation  Act,  1889.  .437,  n.  (/). 
under  Mortmain  Acts,  707,  n.  (o). 
under  Sale  by  Auction  Act,  122,  n.  («). 
under  Stat,  of  Lim.,  437,  461,  n.  (s). 
under  V.  &  P.  Act,  156,  157. 
iEtermixed,  of  different  tenure,  condition  as  to  distingiiishing,  170,  171. 

LA.ND  CHARGES, 

charges  under  P.  H.  Act  are  not,  under  Land  Charges  Act,  1198. 
created  before,  how  affected  by  Land  Charges  Act,  1888 . ,  1 198.  1199. 
creation  of,  date  of,  how  presumed,  1198. 
definition  of,  1197. 

byL.  T.  Rules,  1198. 
what  must  be  registered,  1197. 

need  not  be  registered,  1198. 

LAND  CHARGES  ACTS, 

charges  under  P.  H.  Act,  not  charges  under,  1198. 
definition  of  land  charge  under,  1197. 
effect  of,  on  charges  prior  to,  1198,  1199. 
instruments  prior  to,  868. 

lis  pendens  Tegisteied  in  Land  Registry,  881,  n.  (i). 
property  extendible  under  Judgments  Act,  1864. .  1207. 
registration,  1217. 

of  deeds  of  arrangement,  1225. 
registration  under,  868. 

of  writs  and  orders,  1216. 
searches  under,  as  to  Crown  Debts,  1219. 

in  Laud  Registry,  1196,  1199. 
summary  of  present  law  under,  as  to  writs  and  orders,  1217,  1218. 
what  must  be  registered  under,  1197. 
what  need  not  be  registered  under,  1198. 

LAND  DRAINAGE  ACTS,  3,  n.  (m),  1197. 

LAND  COMMISSIONERS.     See  Boaed  or  Agkiculture  and  Fisheries. 

LANDLORD.     &e  Tenancy;  Tenant. 

agreement  by,  with  tenant,  what  must  be  in  writing,  228,  229. 
prescriptive  rights  against,  may  not  be  acquired  by  lessee,  435. 
presumption  of  title  of,  to  encroachment,  182.     See  Enceoaciiment. 
purchase  by,  of  goods  sold  under  a  distress,  43. 

of  lease,  effect  of,  on  sub-terms,  82.5,  826. 

LANDOWNER.     See   Lands    Clauses    Consolidation    Act  :    Notice    to 
Teeat  ;  Railway  Company. 

LAND  REGISTRY, 

Middlesex  Registry  transferred  to,  1224. 

official  search  in,  1224. 

searches  in,  under  Land  Charges  Act,  1888 . .  1196. 

now  transferred  to,  1196. 
■writs  and  orders,  how  registered  at,  1216. 
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LAND  REGISTRY  ACT,  1862, 

assurance   of    land   under,    need   not  be  registered   in  local   registry, 

700. 
search  need  not  be  made  in  local  registry  against  land  in,  1223. 

LAND  REGISTRY  (MIDDLESEX  DEEDS)  ACT,  1891, 
effect  of,  on  earlier  Acts,  868,  1224. 
official  search  under,  1224. 

LAND  TAX, 

charity  lands  exempt  from,  remain  so  after  charity  exhausted,  395. 

defective  title  to,  may  be  confirmed,  865. 

entail  in  fee  farm  rent  in  nature  of,  how  barred,  710. 

existence  of,  when  defect  in  title,  319. 

fee  farm  rent  in  heu  of,  is  real  estate,  393,  n.  (/;). 

merger  of,  393,  n.  (A). 

not  transferred  on  exchange  under  Inclosure  Act,  394,  395. 

presumed  to  be  borne  by  landlord,  134. 

charge  on  land,  319,  393. 

redeemed  by  limited  owner  is  personal  estate,  393,  n.  {Ji). 

misdescription  of,  in  particulars,  129. 

not  revived  by  subsequent  inclosure  of  waste  lands,  393,  n.  (/;). 
redemption  of, 

acts  for,  ecclesiastical  corporation  may  sell  under,  425. 

limited  owners  may  sell  under,  1 1 . 
by  tenant  for  life,  393,  n.  (A), 
certificate  of,  abstract  should  contain,  when,  319. 
Finance  Act,  1896,  under,  425. 
how  proved,  393. 

may  be  effected  out  of  moneys  under  L.  C.  C.  Act,  689. 
not  proved  by  statutory  declaration  of  non-payment,  394. 
reservation  of  minerals  implied  on  sale  for,  425. 
sale  for,  393,  n.  {h). 

by  rector,  865,  n.  (/). 

may  make  tithes  lay  property,  331,  n.  {(/). 

LAND  TAX  REDEMPTION  ACTS, 
alienation  by  corporations  under,  26. 
defective  titles  may  be  confirmed  under,  865. 

minerals,  implied  reservation  of,  under,  on  sales  by  ecclesiastical  cor- 
porations, 425. 
redemption,  how  proved,  under,  393,  394. 
"  rent  "  under,  437. 

LAND  TRANSFER  ACTS.     And  see  Rt^gistrxtiot^. 

additions  to  form  of  transfer  of  freeholds,  under,  1253. 
administration  of  real  estate,  application  to,  601. 
administrator  of  realty  under,  time  runs  against,  440,  n.  (t). 
compulsory  provisions  of,  1247. 

do  not  apply  to  what  property,  1247,  1248. 
extension  of,  by  L.  T.  Rules,  1248. 
D.       VOL.  II.  4  X 
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LAND  TRANSFER  A.<JY^— continued. 

condition  of  sale  as  to  leaseholds  within,  1250,  1251. 
conduct  of  registration  proceedings  under,  1250. 
covenants  for  title  under,  588. 

vendor  entitled  to  what,  under,  1253. 
Crown  not  bound  by,  299. 

death  duties,  purchaser  under,  Avhen  concerned  with,  1252. 
defeasible  legal  estate  under,  protection  of,  1249. 
devolution  of  real  estate  under,  298,  299,  645. 
easements  and  leases  not  shown  on  register  under,  1245. 
effect  of,  on  local  registries,  868,  869. 
escheat  under,  299. 

evasion  of  compulsory  provisions  of,  1250. 
evidence  of  title  to  land  registered  under,  330,  342,  356. 
executors,  assent  by,  vests  term  in  legatee,  616,  n.  («?). 
incumbrances,  matters  declared  not  to  be,  under,  1251. 
infant,  registration  of  land  of,  under,  4,  5. 
intestacy,  effect  of,  on,  375. 
legal  estate  can  be  conveyed  off  the  register,  1245. 

when  defeasible,  1246. 
cannot  jjass  before  registration  under,  1249. 
registered  under,  protection  of,  1246. 

vesting  of,  under,  in  executor  or  administrator,  636,  n.  («). 
lunatic,  committee  represents,  under,  9. 

if  no  committee,  guardian  appointed  by  Court,  9. 
if  land  settled,  name  of,  registered,  9. 
notice  under,  to  protect  mortgage  term,  1250. 
object  of,  1245. 

ordnance  map  basis  of  description  under,  554,  n.  {h). 
personal  representatives  can  make  good  title  under,  626,  627. 
includes  renouncing  executor,  299. 
meaning  of,  under,  299. 
powers  of  disposition  under,  as  to  leaseholds  and  freeholds,  1251. 

registered  proprietor  under,  1246. 
priority  notice,  when  should  be  lodged  under,  1251. 
probate   of  will  of  realty,  testator  dying  after  1897,  requisite  under, 
before  devisee  can  dispose  of  estate,  359. 
even  if  executor,  359. 
purchaser  can  insist  on  registration  under,  1252. 
purchaser  under,  what  title  entitled  to,  1252. 
registei'od  proprietor  not  barred  by  adverse  possession,  479,  480. 
registration  of  exchanged  lands  under,  323. 

husband,  where  wife  registered  proprietor,  20. 

effect  of,  20. 
mortgage  term  under,  330. 
registration  under,  matters  unaffected  by,  1251,  1253. 
repe;il  of  Champerty  Act,  1540,  s.  2,  by,  265. 
restriction  under,  legal  estate  protected  by,  1249. 

searches  for,  1251,  1252. 
restrictive  covenants  relating  to  land  registered  under,  778. 
sale  by  executors,  after  passing  of,  64,  617. 
telegram,  search  by,  under,  1252. 
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third  parties  may  be  bound  under,  1111. 

trustee  term,  includes  -what,  under,  59. 

trusts  and  equities  should  not  be  registered  under,  1245. 

vendor  bound  to  make  what  title  under,  1252. 

LAND  TRANSFER  RULES, 

creation  of  land  charge,  when  presumed,  1198. 

definition  of  land  charge  by,  1198. 

effect  of,  as  to  local  registries,  1224. 

extension  of  compulsory  provisions  of  L.  T.  Acts  by,  1248. 

mortgage  of  leaseholds,  difficulties  arising  under,  as  to,  1248. 

practice  as  to,  1248. 
official  search  under,  1252. 
P.  H.  charges  are  within,  1198. 

LANDS  CLAUSES  CONSOLIDATION  ACTS.     And  see  Railway  Com- 
pany. 
"adjoining  owner  "  in,  meaning  of,  766. 

after  possession  taken  under,  landowner  can  obtain  valuation,  63. 
agreement  for  purchase  of  extra  land  enforceable  after  period  for  com- 
pulsory purchase,  525,  526. 
to  sell  land  under,  does  not  include  minerals,  125. 
building  purposes  in,  meaning  of,  766. 

compensation  under,  does  not  constitute  debt  from  company  to  land- 
c^vner,  653,  n.  (;«),  1002. 
for  damage  whether  liable  to   stamp  duty,  553, 
n.  (.). 
land  in  Westminster,  723,  n.  (/). 
on  entry  under  s.  85,  how  settled,  1018,  1019. 
vendor  cannot  claim  before  execution  of  convey- 
ance, 1002. 
compulsory  power  of  purchase  under,  exhausted  when  scheme  is  impos- 
sible, 62. 
limit  of  time  for  exercise  of,  62. 
powers  under,  how  far  exerciseable  after  period  for  comple- 
tion, 525,  526, 
concurrence  of  incumbrancers  maybe  dispensed  with  on  sale  under,  613, 

614. 
contract  under,  essentials  of,  276,  277.    And  see  Notice  to  Treat  ;  Rail- 
way Company. 
specificaUy  enforceable,  278,  1018,  1027. 
conveyance  under, 

by  promoters  by  deed  poll  on  refusal  of  landowner,  602,  688. 

"  grant,"  effect  of  word  in,  586. 

of  copyholds,  does  not  entitle  lord  to  fine,  717. 

must  be  entered  on  Court  rolls,  711,  712. 
should  be  registered,  700. 
statutory,  effect  of,  532,  533. 
copyholds  taken  under,  are  subject  to  fines,  heriots,  &c.,  712. 
costs  of  abstract  under,  on  whom  thrown,  310, 
brokerage,  720,  n.  (.c). 

4x2 
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LANDS  CLAUSES  CONSOLIDATION  ACTS-coi/tinued. 
costs  of  conveyance, 

miist  be  taxed,  if  at  all,  before  payment,  719,  n.  (w). 
under  s.  80, 

of  investment  under,  90,  90,  n.  {p), 
of  proceedings  as  to  piirchase-money,  720,  721. 
of  reinvestment,  720.     Sec  Reinvestment. 
unnecessary  costs,  721. 
what  included  under,  720,  721. 
under  s.  82, 

general  expressions  do  not  include  reinvestment,  719. 
include  getting  in  outstanding  estates,  719. 
purchaser  must  stipulate  for  payment  of  extra,  719. 
■what  included  under,  718,  719. 
under  Judicature  Act,  1890. .  722. 

vendor  has  not  lien  for,  on  moneys  deposited  under  s.  85.  ,719. 
costs  of  petition  for  interim  investments  under,  720,  n.  (,r). 

investment  under,  how  payable,  720,  n.  (.r). 
costs  of  power  of  attorney  administration  under,  720,  n.  (.r). 
easements  not  extinguished  by  purchase  under,  unless  compensated  for, 
398,  n.  {/>). 
■within  s.  85.. 279,  n.  (/«),  523,  n.  (/). 
remedy  for  destruction  of,  is  under  sect.  G8.  .399. 
entry  under, 

by  company,  assistance  of  sheriff  to,  when  necessary,  525. 

can  only  be  made,  on  what   conditions,  520   et  scq., 
1019. 
compensation,  how  to  be  settled  on,  1018,  1019. 
deposit  and,  lawful  if  within  period  of  compulsory  purchase,  520, 

521. 
injunction  against,  when  granted,  523. 
penalties  for  wrongful,  524. 
prevents  ejectment,  526. 

remedy  of  landowner  is  under  sect.  68 . .  526. 
under  sect.  85  after  binding  agreement,  option  of  landowner  as  to, 
522. 
not  justifiable,  unless  urgent,  522. 
prevents  enforcement  of  previous  agreement,  522. 
what  amounts  to,  523. 

within  period  entitles  comi^any  to  hold  after  period  expired,  521, 
522. 
equitable  tenant  for  life  cannot  convey  under,  without  concurrence  of 

trustees,  11,  n.  (d). 
land  in  Westminster,  compensation,  how  settled,  723,  n.  (/). 
lien  for  costs  of  arbitration  under,  none,  739,  1107. 

unpaid  purchase-money  under,  how  far  enforceable,  527. 
lunatic,  committees  of,  empowered  to  convey  under,  9. 

where  no  committee,  intervention  of  Court  required,  9,  10. 
mode  of  procedure  under,  where  title  cannot  be  made,  90,  602,  613,  614. 
money  in  Court  under,  what  arrears  of  interest  on  mortgage  recoverable 

out  of,  409. 
municipal  corporations,  restriction  on  sales  by,  20. 
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notice  of  intention  to  apply  does  not  amount  to  contract  binding  com- 
pany, 521. 
for  appointment  of  surveyor  vmder,  must  be 
given,  521. 
notice  to  take  part  of  house  under  sect.  92.  .279  et  seq.     See  House. 

manufactory  under  sect.  92.. 279.     6Ve  Manitfac- 

TOEY. 

notice  to  treat  under.    And  see  Notice  to  Teeat. 
abandoned  if  not  acted  upon,  285,  286. 
alone,  does  not  constitute  contract,  277. 
alone,  within  period,  good,  63. 
followed  by  bond  within  period,  good,  63. 

possession  within  period,  good,  62,  285. 
summoning  of  jury  within  period,  good,  63. 
may  be  deemed  to  be  abandoned,  285,  286. 
offer  by  company  may  be  accepted  before  verdict  of  jury,  1019. 
outstanding  estates  may  be  bought  at  any  time  under,  951. 
"owner,"  meaning  of,  under,  59,  n.  {a). 
payment  out  of  deposit  moneys  irnder,  690.     See  Payment  Out. 

under,  in  case  of  adverse  claims,  602,  n.  (i). 
persons  absolutely  entitled  within  sect.  69,  who  are,  690,  691, 

selling  under,  are  fiduciary  vendors,  59. 
petition  for  reinvestment  under.     Sec  Reinvestment. 
price  under,  90. 

must  cover  mortgage  on  land,  524. 
provision  for  payment  of  incumbrances  on  purchase  under,  of  part  only, 

613,  614. 
purchase-money  under, 
application  of,  paid  in, 

balance  of  reinvestment  payable  to  tenant  for  life,  when,  689. 
in  discharge  of  incumbrances,  689. 
in  expenditure  on  permanent  improvements,  689. 
in  manner  authorized  by  S.  L.  Act,  689. 
in  payment  to  persons  absolutely  entitled,  689. 
in  purchase  of  other  lands,  689. 
interest  not  allowed  upon,  paid  in,  667,  693. 

on  refusal  to  convey  or  want  of  title,  &c.,  to  be  paid  into  Court, 
688. 
remedy  of  person  served  with,  mandamus,  285.     Sec  Mandamus. 

whose  estate  has  determined,  under,  279,  n.  {(T). 
reversioner's  interest  must  be  bought  as  well  as  lessee's,  1017,  n.  (o). 
right  of  pre-emption  of  vendors  under,  of  superfluous  lands,  762. 
rifhts  and  interests  in  land  continiie  till  compensated  for  under,  126. 

maybe  destroyed  by  compensation  under,  126. 
of  adverse  claimant  on  purchase  by  company,  524. 
mortgagee  on  purchase  by  company,  524. 
sale  by  limited  owners  under,  3,  n.  (;«),  11,  62. 
acts  incorporating,  good,  11. 
need  not  be  for  gross  sum,  89. 

price  must  be  fixed  under  sect.  9,  on,  277,  047.     See  Peicb. 
purchase-money  must  be  paid  into  bank,  688. 
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sale  by  municipal  corporation  under,  can  only  be  made  witb  consent  of 

Treasury,  26. 
sale  under,  of  lunatic's  lands,  9. 
settled  land,  303. 
works  conversion,  wlien,  301,  303. 
"  take,"  meaning  of,  718,  n.  {!). 
"town"  in,  meaning  of,  766. 

tunnelling,  whether  a  "taking "  of  land  under,  276,  n.  (m),  523. 
warrant  for  jury  under,  may  be  enforced  by  mandamus,  63. 

LANDS  CLAUSES  (TAXATION  OF  COSTS)  ACT,  1895.. 723. 

LARGEST  LOT.     And  see  Lot. 

means  largest  in  area,  where  value  equal,  158. 

value,  158. 
means  a  single  lot,  not  largest  aggregate  lots,  158,  694. 
purchaser  of, 

covenant  for  production  by,  other  purchasers  must  pay  for,  696,  697. 
entitled  to  deeds,  generally,  094. 

on  sale  by  Court,  1185. 
settlement,  when,  694. 
not  entitled  to  deeds,  if  vendor  retains  any  lot,  158. 

LATENT, 

ambiguity  in  agreement,  evidence  admissible  to  explain,  1010. 

defect,  meaning  of,  99. 

vendor  must  disclose,  99. 
LAW, 

conclusion  of,  not  to  be  stated  in  conditions  as  a  fact,  106. 

election  between  remedies  in  equity,  and  at,  1028,  1104. 

inability  to  recover  damages  at,  how  far  defence  to  specific  performance, 
1070. 

knowledge  of,  may  prevent  purchaser  from  objecting  to  misleading  con- 
ditions, 165. 

mistake  in,  not  a  defence  to  specific  performance,  1050. 

proceedings  at,  how  proved,  354. 

time  essential  at,  495. 

LAW  OF  EVIDENCE  AMENDMENT  ACT,  1851, 

proof  of  foreign  and  colonial  proceedings  under,  354,  n.  {«). 

LAW  OF  PROPERTY  AMENDMENT  ACTS, 

effect  of,  on  operation  of  Stat,  of  Lim.,  462. 

release  of  part  of  lands  from  judgment,  1214. 

rent-charge,  955. 
execution  of  deeds  under,  853. 
liability  of  vendor  or  mortgagor  under,  105. 
power  of  re-entry  under,  on  condition  broken,  824,  825,  826. 

sale  of  executor  under,  637,  638. 
prosecution  under,  100. 

protection  of  purchasers  against  forfeiture  under,  190,  191. 
receipts  by  trustees  under,  614. 
registration  of  writs  of  execution  under,  1215. 
release  of  rent-charge  under,  143. 
solicitor,  liability  of,  for  suppressing  incumbrances  under,  338. 
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LEASE.    ^w(?  6^^  Leaseholds  ;  Teeh  foe  Years. 

abstract  commencing  with,  actual  possession  by  lessee  must  generally  be 

shown,  332. 
agreement  for, 

acts  of  forfeiture  avoid,  1104. 

assignment  of,  effect  of,  on  lessor's  rigbt  to  covenants,  1068,  1069. 

may  simply  covenant  for  lessor's  title,  587,  n.  (0- 

must  specify  commencement  of  term,  241,  1013. 

not  if  agreement  operates  as  a  demise,  1013. 
length  of  term,  241. 
not  enforceable  after  expiration  of  term,  1027,  1102. 
purchase-money  for,  liable  to  stamp  duty,  551,  n.  {p). 
signed  draft,  when  referred  to,  361,  n.  (.<). 
under  L.  T.  Acts,  unregistered,  operates  as,  1248. 
assignee  of,  how  far  liable  to  lessor,  956,  957. 

must  indemnify  original  lessee,  957. 

assignment  of, 

containing  covenant  not  to  assign,  effect  of,  743,  744. 
contract  for,  not  satisfied  by  grant  of  new  lease,  1089. 
does  not  relieve  lessee  from  liability,  957. 
effect  of  L.  T.  Rules  on,  1248. 
to  alien  artificers,  valid,  31. 

at  rack  rent, 

described  as  at  ground  rent  is  bad,  150. 
not  within  Local  Registry  Acts,  699,  1223. 
what  is,  within  meaning  of  Middlesex  Registry  Acts,  699. 
by  mortgagor,  mortgagee  purchasing  equity  of  redemption  not  estopped 
from  denying,  911. 
under  power,  covenants  run  with  reversion,  912. 
comprising  more  than  described  in  particulars,  binds  vendor,  131. 

other  property  than  intended,  time  runs  in  respect  of,  453. 
that  sold  should  be  stated,  130,  160. 
concurrent,   grant  of,   does  not  give   reversioner  estate  in  possession, 
441,  452. 
on  grant  of,  surrender  of  old  lease  is  merely  by  estoppel, 

441,  452. 
conditions  as  to  title  in,  creating  an  option,  274. 
corrected  by  counterpart,  when,  361,  n.  (.>:). 
counterpart,  cost  of,  borne  by  lessor,  718,  n.  {h). 

covenant  for  quiet  enjoyment  in,  restrictive  words  in,  795.     Sec  CovE- 
NAi^TS  FOE  Title.  ^ 

for  validity  of,  construction  of,  788. 

impUed  under  Conv.  Act,  567. 
covenants  in,  should  not  generally  be  referred  to  as  "  usual,"  187.    And 
see  Covenants. 
vendor  must  not  mis-state,  105,  130. 
"demise"  imphes  covenants  for  title  in,  when,  587. 
discrepancy  between  particulars  and  lease,  131. 
ecclesiastical,  recitals  in,  renewed,  when  conclusive,  3ol. 
examination  of,  by  purchaser  precludes  him  from  relying  on  non-dis- 
closure, 104. 
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existence  of,  is  defect  in  title,  1087. 
for  a  year,  execution  of,  when  proved  by  recital,  351. 
for  less  than  twenty-one  years  not  within  Middlesex  Registry  Acts,  699. 
possession  and  occupation  must  go  with,  700. 
twenty-one  years  not  within  Yorkshire  Registry  Acts,  705. 
actual  possession  must  date  from  lease  or  assignment, 
705. 
twenty-one  j^ears  under  S.  L.  Acts,  1133,  n.  (i). 
for  short  term,  on  sale  of,  time  of  essence  of  contract,  497. 
grant  of,  by  purchaser  equivalent  to  possession,  514. 
land  subject  to, 

on  sale  in  lots  of,  tenant's  consent  requisite  to  apportionment,  143. 
purchase-money  under  L.  C.  C.  Act  for,  rights  of  tenant  for  life  and 
remainderman  to,  6S9,  690. 
L.  T.  Acts,  extension  of  compulsory  provisions  of,  to,  what,  1248. 
licence  to  assign,  vendor  need  not  obtain,  before  bringing  action,  1067, 

n.  {ill). 
loss  of,  on  sale  of  long  leaseholds,  whether  an  objection  to  title,  330,  333. 
may  be  shown  to  be  invalid  in  s^^ite  of  condition,  159,  187. 
measure  of  damages  when,  granted  without  title,  801,  997. 
mining,  on  sale  of,  time  of  essence  of  contract,  497. 
mis-statement  as  to  length  of,  may  avoid  sale,  128. 

rent  of,  may  avoid  sale,  128. 
mortgage  of,  effect  of  L.  T.  Rules  on,  1248. 
not  shown  on  register  under  L.  T.  Acts,  1245. 

not  under  seal,  right  to  sue  upon,  does  not  pass  with  the  reversion,  825. 
notice  of,  when  notice  of  its  contents,  886,  887.     See  Lessee  ;  Notice. 

limits  of  the  rule,  130,  886,  887. 
notice  of,  not  notice  of  collateral  facts,  887. 
of  copyholds,  Crown  debts  affect,  how  far,  1219. 
judgments  affect,  1199. 
whether  within  Local  Registry  Acts,  1223. 
of  lands  in  Duchy  of  Cornwall  must  be  enrolled,  708. 
on  sale  of  leaseholds,  should  be  produced  for  inspection,  103. 
option  to  lessor  to  determine,  must  be  stated,  152. 

to  purchase  reserved  by,  does  not  subject  it  to  agreement  stamj), 

263,  n.  iff). 
to  renew,  conditions  of,  how  fulfilled,  272,  n.  (^),  273,  275. 
preparation  of,  by  lessor's  solicitor,  lessee  pays  costs  of  himself  and 

lessor,  718. 
presumed  on  production  of  counterpart,  361. 

purchase  of,  agreement  for,  and  possession  taken,  effect  of,  312,  313. 
purchaser  of, 

has  notice  of  lessor's  title,  187,  844,  888,  890,  891. 
should  be  given  opportunity  of  examining,  103,  187. 
subject  to  charge,  cannot  merge  it  in  reversion,  910. 
sub-lease  has  notice  of  covenants  in  original  lease,  how  far,  884,  885. 
receipt  of  rent  under,  by  wrongful  claimant,  effect  of,  on  right  of  rever- 
sioner, 453. 
registered,  certificate  of,  356,  n.  (*■). 

office  copy  of,  evidence,  356. 
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reserving  option  of  purchase  not  liable  to  agreement  stamp,  263,  n.  {(/). 
reversion  on,  effect  of  apportionment  of  rent  on  severance  of,  143,  144. 
right  of  pre-emption, 

lease  containing,  should  provide  for  title  to  be  furnished,  230,  231. 
may  be  extended  if  lease  is,  27H. 
when  forfeited  with  lease,  273. 

whether  attached  to,  so  as  to  pass  to  personal  representatives,  300. 
terms  of,  must  not  be  mis-stated  on  sale,  128. 
to  alien  artificer  formerly  void,  3 1 . 
under  pretended  title  void,  266. 

unregistered,  registration  of  assignment  of,  gives  no  title  against  rever- 
sioner, 871. 
voidable,  both  parties  estopped  from  disputing,  911. 

confirmation  of,  under  Leases  Acts,  909,  n.  (A-). 
purchaser  of  reversion  on,  how  far  bound  by,  908,  909. 
may  avoid,  when,  910. 
may  sue  on  covenants,  911. 
takes  effect  in  interest,  on  lessor  acquiring  reversion,  911. 
M'hether  proper  root  of  title,  332. 

LEASEHOLDS.     And  see  Lease. 

after  conveyance  of,  agreement  to  indemnify  vendor  may  be  enforced, 

822. 
assignee  of, 

equitable,  not  liable  after  alienation  of,  582. 

jurisdiction  of  Court  as  to  disclaimer  by,  582,  583. 

must  indemnify  lessee,  582. 
assignment  of, 

by  administrator  who  has  not  letters,  bad,  601. 

by  executor  dying  before  probate,  good,  601. 

by  one  of  several  executors,  good,  601. 

how  far  good  consideration /'<>/•  se,  917. 
benefit  of  covenants  for  title  run  with,  786. 
costs  of  taking  out  administration  to,  under  L.  C.  C.  Act,  payable  by 

company,  719. 
description  of,  as  freeholds,  bad,  150. 

if  enlargeable,  good,  150,  n.  (A). 
disposition  of,  under  L.  T.  Acts,  1251. 
executor  of  mortgagee  of,  cannot  buy  fee  simple,  980. 
for  lives,  V.  &  P.  Act  and  Conv.  Act  do  not  apply  to,  327. 
general  bequest  does  not  pass,  at  date  of  will  contracted  to  be  sold, 

305. 
judgments  affect,  1199,  1203,  n.  (s). 
liable  to  succession  duty,  1232. 
Locke  King's  Act,  1854,  does  not  apply  to,  829. 
mortgage  of,  difficulties  arising  on,  under  L.  T.  Eules,  1248. 

practice  as  to,  1248. 
not  within  Satisfied  Terms  Acts,  535. 
of  bankrupt.     See  Tkustee  in  Bankbtjptct. 
of  man-ied  woman.     See  Maeeied  Woman  ;  Teems  foe  Teaes. 
of  traitors  and  felons,  formerly  forfeited  on  conviction,  21 
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on  sale  of, 

conditions  implied  by  Conv.  Act,  188. 

special,  what  necessary,  186  ct  scq.     Sec  Lease. 
covenants  implied  by  beneficial  owner,  567,  568. 

"whether  extend  to  breaches  during  vendor's  possession 
572. 
for  lives,  evidence  must  be  given  that  lives  in  existence,  327. 
in  lots,  apportionment  of  rent  and  liabilities,  143,  191,  192. 

by  underlease,  covenants  must  be  with  sub-lessees,  572. 
covenant  against  rent  must  be  given  by  each  purchaser, 

580. 
covenants  by  assignee,  192. 
grantor,  192. 
underlessees,  192. 
cross  powers  of  distress,  192. 
lessor's  title  need  not  be  produced,  186,  187,  326.     Sec  Lessor. 
nature  of  covenants  need  not  generally  be  pointed  out,  103,  127, 
128. 
when  to  be  pointed  out,  103. 
only  part  of  land  leased  should  be  so  stated,  130. 
purchaser  may  raise  objections  to  freehold  title  aliunde,  187. 
renewable,  condition  as  to  earlier  title  than  subsisting  lease,  192. 

what  shoidd  be  shown  by  abstract,  327. 
terms  of  lease  must  not  be  mis-stated,  128. 
under  L.  C.  C.  Act,  lessor's  licence  unnecessary,  279. 
vendor  must  generally  produce  lease,  330. 
onerous  covenants  arc  defect  in  title  to,  1090. 
purchase  of, 

cannot  be  made  with  money,  under  L.  C.  C.  Act,  arising  from  free- 
holds, 691. 
except  under  special  circumstances,  692. 
inquiries  to  be  made  on,  1194,  n.  [p). 
not  authorized  by  power  to  invest  in  real  estate,  95. 
purchase-money  of,  under  L.   C.  C.  Act,  apportionment  of,  between 

tenant  for  life  and  remainderman,  689. 
purchaser  need  not  accept,  on  contract  for  freeholds,  1086. 

of,    impliedly   contracts   to    indemnify  original  lessee,    822, 

n.  (.). 
of,  must  covenant  to  pay  and  perform  rent  and  covenants, 
580. 
registration  of,  under  L.  T.  Acts,  condition  as  to,  1250,  1251. 
renewable  Irish,  as  to  investment  in,  95,  n.  (e). 
renewal  of, 

by  partner,  for  benefit  of  partnership,  963. 
by  trustee  for  his  own  benefit,  40. 
covenant  for,  implies  perpetual  right,  574,  575. 
fund  for,  how  apportioned  between  tenant  for  life  and  remainder- 
man, 689,  690. 
joint  tenant  has  lien  for,  how  far,  962. 
married  woman  may  convey  right  of,  596,  597. 
right  of,  indefinite,  not  a  perpetuity,  275. 
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rights  restrictive  of  purchaser's  enjoyment   should  bo  stated  in  par- 
ticulars, 126. 
succession  duty  on  purchase  of  land  subject  to  interest  in,  1234. 
vendor  in  possession  must  pay  rent  for  and  receive  interest,  656. 
vesting  order  of,  under  Trustee  Act,  how  made,  604. 

LEGACY, 

annuity  charged  on  personalty  is  not,  within  sect.  42  of  Stat,  of  Lim., 

470. 
assent  of  executor  to,  vested  leaseholds  in  legatee,  616,  n.  (d). 
bequest  of,  followed  by  bequest  of  realty  and  personalty,  effect  of,  833. 
charge  on  expected,  held  good,  820,  n.  (?•). 

realty  and  personalty,  when  both  lumped  together,  as  residue, 
633,  833. 
charged  on  land, 

affected  by  judgment,  how  far,  1210. 

assignment  of,  need  not  be  registered,  700. 

barred  by  time  does  not  run  after  legacy  has  been  severed,  460. 

during  subsistence  of  prior  charge,  460. 
twelve  years  from  death  of  testator,  441. 

part  payment  or  acknowledgment,  459. 
dower,  satisfaction  of,  by,  566,  n.  {e). 
duty.    See  Legacy  Duty. 
inquiries  to  be  made  on  purchase  of,  107. 
interest  on,  not  recoverable  for  more  than  six  years,  467. 
mixed  fund,  when  payable  out  of,  833. 
notice  to  be  given  of  charge  on,  107. 

payable  in  fiituro  does  not  empower  sale  till  time  for  payment,  632,  633. 
out  of  realty  or  personalty,  within  sect.   40  of  Stat,  of  Lim., 
462. 
purchaser  from  heir  or  devisee,  bound  to  see  to  payment  of,  644. 

of,  is  liable  for  debts  unpaid,  849. 
share  of  residue  is,  within  sect.  40  of  Stat,  of  Lim.,  462. 
stop-order  should  be  obtained  on,  where  fund  in  Court,  107. 
trust  to  pay  does  not  enable  trustee  to  give  good  discharge,  617. 
under  will  of  person  domiciled  abroad,  not  liable  to  duty,  1231,  1232. 

LEGACY  DUTY, 

certificate  of  payment  of,  discharges  land  from  succession  duty,  1230. 
legacy  under  will  of  domiciled  foreigner  not  liable  to,  1231,  1232. 

LEGAL  ESTATE.     Sec  Notice  ;  Peioeity. 

abstract  must  set  out  all  deeds  relating  to,  336. 
acquired  with  notice  of  trust  is  subject  to  trust,  836,  837,  844. 
without  notice  gives  indefeasible  legal  rights,  843. 

even  though  conveyance  was  breach  of  trust,  843,  844. 
cannot  pass  before  registration  under  L.  T.  Acts,  1249. 
conveyance  of,  by  vendor,  pending  action,  when  restrained,  1108. 
off  L.  T.  Acts  register,  1245. 

defeasible,  1246. 
under  Trustee  Act.     See  Teustee  Act. 
Crown,  when,  vests  in,  297. 
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defeasible,  under  L.  T.  Acts,  protection  of,  1249. 
devolution  of,  on  death  of  vendor  before  conveyance,  297 — 299. 
equity  will  not  interfere  with,  836,  843. 
estoppel  by  recital  does  not  pass,  549,  820. 
executors  have  no  title  under  charge  of  debts,  635,  636. 
general  devise  passes,  in  property  contracted  to  be  sold,  305. 
indorsed  receipt  by  building  society,  vests  in  whom,  846. 
married  woman  trustee  may  convey,  514. 
notice  does  not  preclude  equitable  right  of  tacking,  843. 
may  deprive  owner  of  legal  rights  given  by,  843. 
outstanding, 

abstract  must  show  in  whom  vested,  317,  318. 
condition  that  purchaser  shall  get  in,  binding,  165. 

does    not   include   mortgage, 
171,  172. 
costs  of  getting  in,  from  infant  devisee  of  vendor,  715,  716. 

heir  of  vendor,  715. 
payable  by  company  under  L.  C.  C.  Act,  719. 
vendor,  723. 
in  married  woman,  when  defect  in  title,  318. 
in  trustee,  not  a  defect  in  title,  317,  318. 
notice  of,  is  notice  of  its  trusts,  887. 

separate  deed,  how  far  vendor  bound  to  get  in,  by,  530,  533,  723. 
owner  of,  is  trustee  for  executors  selling  under  charge  of  debts,  635,  636. 
priority  of, 

absolute  where  equities  are  equal,  836. 
against  charity,  836. 

registration  under  Yorkshire  Registry  Acts,  703  ef  scq.,  870, 
871. 
judgment  creditor  does  not  acquire  against  prior  equities,  804,  865, 

1212. 
negligence  amounting  to  fraud  destroys,  857  ct  scq. 
merely  does  not  destroy,  731,  857  et  scq. 

what  is  evidence  of  fraudulent  intention,  857  et  seq. 
protection  afforded  by, 
against  judgment,  866. 

as  to  part  of  purchase-money  paid  before  notice,  837,  838. 
not,  if  purchaser  has  notice  before  completion,  841. 
though  acquired  by  fraud  of  stranger,  838. 

unless  purchaser  has  notice  of  it,  838. 
acquired  from  satisfied  or  unsatisfied  incumbrancer,  842. 
not  acquired  under  title  deduced,  840,  841. 
to  equitable  title  under  forged  deed,  839. 
to  purchaser  having  best  right  to  call  for  it,  845. 

of  bankrupt's  equitable  interest,  863,  864. 
with  notice,  how  far,  288. 
.    to  registered  equitable  title  without  notice,  865,  866. 

to  trustee  against  prior  mortgagee  from  ccstxi  que  trust,  838. 
reconveyance  by  building  society  gives,  for  whole  sum  advanced,  846. 

of,  Avhen  presumed,  361. 
registered  under  L.  T.  Acts,  proteotion  of,  1246. 
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LEGATEE, 

concurrence  of,  in  sale  by  executor  of  specific  bequest,  desirable,  616, 

n.  [d). 
consent  of  surviving,  to  exercise  of  power,  insufficient,  85. 
has  no  claim  against  vendor  of  estate,  charged  with  legacy  supposed  to 

be  invalid,  951. 
marshalling  by,  against  descended,  not  devised,  realty,  613,  n.  {I). 
must  have   administrator  appointed    within   twelve   years    where    no 

executor,  441. 
residuary,  allowed  to  bid  on  sale  by  Court,  1160. 
sale  of  real  estate  may  be  made  at  suit  of,  for  payment  of  debts,  1154, 

1155. 
search  for  judgments  against,  unnecessary,  1210. 
specific,  of  term,  how  affected  by  purchase  of  fee  by  testator,  311. 

LEGITIMACY, 

declaration  of,  obtainable  under  Legitimacy  Declaration  Act,  379,  380. 

petition  for,  affects  only  persons  cited,  3S0. 
of  child  born  in  wedlock,  presumed,  376. 

not  rebutted  by  mother's  adultery,  376. 

suspicious  circumstances,  377. 
voluntary  living  apart,  376. 
rebutted  by  lapse  of  period  of  gestation  from  divorce,  376. 

proof  of  husband's  absence  at  date  of  conception,  377. 
impotence,  377. 
rebutted  by  proof  of  non-access,  377. 

declarations  of  husband  and  wife,  inadmissible,  377. 

except  in  proceedings  consequent  on  adultery,  377. 
what  amounts  to  proof  of  non-access,  377. 

LESSEE.     &eLANDLOED;  Tenant. 

agreement  by,  to  purchase  reversion,  acknowledgment  of  title  to  sustain 

ejectment,  312. 
assignee  of,  how  far  liable  for  rents,  &c.,  to  lessor,  957. 

must  indemnify  original  lessee,  312,  313,  957. 
assignment  by,  when  an  act  of  bankruptcy,  313,  n.  (J). 
at  rack-rent  is  purchaser  within  27  Eliz.,  913. 
description  of  occupier  as,  not  subject  for  compensation,  153,  154. 
encroachment  by,  enures  for  lessor's  benefit,  182. 
executors  of  intending,  give  what  covenants,  574. 
has  notice  of  lessor's  title,  76S. 
liable  for  rent,  &c.,  after  assignment,  957. 
liable  to  purchaser  of  reversion  on  covenants,  824,  825. 
licence  to,  to  commit  forfeiture  does  not  destroy  right  of  re-entry,  826. 
light,  right  to,  acquired  against,  is  good  against  reversioner,  400. 
of  mortgagor  caimot  dispute  lessor's  title,  911. 

liable  on  covenants,  911. 

mortgagee  purchasing  equity  of  redemption  may  eject,  911. 
prescriptive  rights  may  be  acquired  by,  against  another  lessee,  435. 

not  against  landlord,  435. 
purchasing  reversion,  no  longer  subject  to  covenants,  826. 
waiver  of  forfeiture  by,  applies  only  to  particular  breach,  825. 
way,  right  of,  may  be  acquired  by,  against  other  lessee,  435. 
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LESSOE, 

agreement  by,  to  buy  underlease,  effect  of,  313. 
barred,  bars  persons  claiming  through  him,  453. 

unless  saved  by  intervening  estate,  453. 
consent  of,  how  far  necessary  for  specific  performance,  1067,  n.  (iii). 

to  alienation,  dispensed  with  under  L.  C.  C.  Act,  279. 
equitable  assignee  of  lease  is  not  liable  to,  313. 

covenants  on  assignment  of  contract  for,  entitled  to  what,  1068,  1069. 
liable  to  full  damages  for  nlira  vires  grant  of  reversionary  lease,  997. 
of  lease  not  under  seal  may  sue  after  assignment  of  reversion,  825. 
of  voidable  lease  cannot  dispute  its  validity,  911. 
remedy  of,  on  sale  by  executors  is  against  assets,  582. 
title  of, 

condition  against  requiring,  effect  of,  159,  186,  187,  890. 

•where  waiver  of  forfeiture  relied  on, 
191. 
not  to  inquire  into,  169,  186. 
notice  of  tenancy  is  not  notice  of,  895. 
production  of,  unnecessary  under  V.  &  P.  and  Conv.  Acts,  186,  187, 

326,  327. 
purchaser  has  notice  of,  187,  888,  890. 

statutory  rule  as  to  production  of,  has  same  effect  as  condition,  186, 
891. 

LETTER, 

acceptance  by,  237,  238. 

binds  sender  from  date  of  postage,  238. 

construction  of,  with  reference  to  Stat,  of  Frauds,  231,  n.  (o). 

contract  by,  when  concluded,  232,  234. 

acceptance  clear  of  clear  offer,  249. 

conditional,  not  binding,  253. 

accession  of  both  parties  to  same  terms,  necessary,  249. 

all  correspondence  must  be  read  together,  249,  n.  (i). 

offer  may  be  withdrawn  before  acceptance,  253,  254. 

reference  to  formal  agreement,   not  necessarily  new   term,   250, 
251. 
may  be  term  of  assent  to  contract,  251. 

tests  of  sufficiency  of,  249  ei  scq. 
description  of  party  in,  may  be  endorsed  direction,  237. 
essential  terms  of  contract  may  be  contained  in  series  of,  215,  246. 

reference  to  one  another  need  not  be  express,  if  clear,  240. 
of  acceptance  lost  or  delayed,  238. 

offer  by,  after  auction,  how  far  incorporates  conditions  of  sale,  252, 
sender  not  responsible  for  delay  in  transmission  of,  338. 
sender's  name  need  not  be  signed,  if  endorsed,  237. 
statements  in,  may  be  evidence  of  pedigree,  389. 
sufficient  acknowledgment  of  debt,  when,  466. 

memorandum  within  Stat,  of  Frauds,  231. 
third  party  to,  may  constitute  contract,  231. 
waiver  of  objection  may  be  implied  from,  509. 

LIBERTY  OF  RELIGIOUS  WORSHIP  ACT,  1855.  .35,  n.  (rr). 
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LICENCE, 

agreement  for,  must  be  in  writing,  223. 

consideration  for  mining,  whether  piirchase- money  or  rent,  296,  n.  (r). 

coupled  with  interest,  distinguished  from  profit  «  -prendre,  224. 

grant  with  licence  annexed  and,  distinguished,  222. 

in-evocable,  after  request  to  licensee  to  improve,  856. 

must  be  in  writing,  222,  223. 
of  easement  by  vendor  extinguished  by  conveyance  to  purchaser,  9.')4. 
parol,  does  not  affect  acquisition  of  right  to  light,  434. 

prevents  acquisition  of  other  easements,  434. 
public-house,  failure  to  prove  transfer  of,  effect  of,  496. 
revocable  by  grantor  at  any  time,  221. 

even  though  licensee  expended  money  on  faith  of  it,  954. 
revocable,  not  Avithin  Stat,  of  Frauds,  221. 
revocation  of,  notice  should  be  given  of,  221,  954,  n.  («). 
to  assign,  vendor  need  not  obtain  before  action  for  specific  performance, 

1067,  n.  (»«). 
to  commit  forfeiture  does  not  destroy  right  of  re-entry,  826. 

LICENSING  ACTS,  496,  497. 

LIEN, 

for  money  advanced  without  notice  to  bankrupt  purchaser,  687. 
for  premium  paid  on  policy,  759,  n.  (i). 

incumbrancer  has  none  on  pui-chase-money  in  hands  of  vendor,  951. 
joint  purchaser  advancing  purchase-money  has  not,  962. 
tenant  has,  for  improvements,  how  far,  962. 
renewal  of  leaseholds,  962. 
of  c.  q.  t.  on  estate  purchased  by  other  c.  q.  t.  out  of  trust  funds,  980. 

trustee  with  mixed  funds,  980. 
of  client,  on  estate  purchased  with  his  money  by  solicitor,  978,  n.  («). 
of  judgment  creditor  on  unpaid  purchase-money,  1201. 
of  purchaser, 

for  costs  of  action, 

has  priority  to  mortgage  by  vendor  after  contract,  519. 
none  if  purchaser  abandons  contract,  518. 

rescission  is  for  illegality  of  contract,  518. 
where  purchase-money  paid  by  mistake,  519. 
for  deposit,  declared  on  rescission,  112,  518. 
for  purchase-money  and  interest  on  rescission,  519. 
from  husband,  evicted  by  wife's  heir,  945. 
not  lost  by  delay,  519. 

on  purchase-money,  none  after  appropriation  by  vendor,  814,  815. 
of  solicitor, 

on  engrossment,  none  for  costs,  590. 
of  sub-purchaser  on  purchaser's  interest  under  contract,  519. 
of  trustee  for  advance  to  c.  q.  t.  for  purchase  of  estate,  979. 
of  vendor, 

against  railway  company,  527. 

how  enforceable,  740,  1106,  1107. 
none  for  costs  of  arbitration,  739,  1107. 
not  affected  by  bond  and  deposit,  527. 
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cf  vendor — continued. 

assi^able  by  parol,  732. 
assignee  takes,  subject  to  equities,  733. 

barred  by  twelve  years  from  payment  or  acknowledgment,  459,  732. 
bequest  of  "  securities  for  money  "  does  not  pass,  732,  n.  («). 
cannot  be  registered  in  Middlesex,  G98. 
charge,  not  express  trust,  732. 
chargeable  by  parol,  732. 

declaration  of,  may  be  obtained,  though  only  part  of  purchase- 
money  owing,  735. 
devisee  of  vendor  not  entitled  to,  for  unpaid  purchase-money,  304. 
diflFers  from  stoppage  in  transitu,  how,  730,  n.  {e). 
does  not  enable  vendor  to  retain  title  deeds,  731. 
enforceable,  how,  730,  n.  (<>),  739. 

for  further  advances  to  purchaser  for  improvements,  730. 
for  unpaid  purchase-money,  293,  730  et  seq. 
how  lost,  as  against  third  parties,  737. 

memorandum  of,  miist  be  registered  in  Yorkshire,  703,  704. 
mortgagee  of,  takes  subject  to  equities,  733. 
none  implied  in  favour  of  disqualified  person,  738. 
none  on  moneys  deposited  under  L.  C.  C.  Act,  719. 
not  lost  by  receipt  in  full,  730. 

unauthorized  payment  to  agent,  737. 
notice  of  purchaser  having  given  unpaid  bill  of  exchange,  is  notice 

of,  889,  890. 
occupation  of  vendor  as  tenant,  not  notice  of,  885. 
on  engrossment,  590. 
on  sale  to  company,  738,  739. 
postponed,  by  negligence  in  allowing  purchaser  to   take  deeds, 

861. 
valid  against  whom,  730. 

waiver  of,  what  amounts  to,  738  et  seq.     See  Waiyee. 
within  Locke  King's  Acts,  732,  828.     See  Locke  King's  Acts. 
of  wife  on  estate  purchased  with  her  separate  property,  979. 
on  title  deeds,  as  against  trustee  in  bankruptcy,  489,  n.  (y). 
of  solicitor  of  executor,  489. 
mortgagee,  489. 
mortgagor,  489. 
solicitor  claiming,  taxation  ordered  against,  725. 
vendor  claiming,  search  need  not  be  made  against,  1210. 

LIFE, 

dropping  of,  before  conveyance,  effect  of,  292,  1167. 
estate,  on  sale  of,  misdescription  of,  109. 
time  essential,  497. 
purchaser  of,  from  Court  entitled  from  date  of  sale,  1167. 
existence  of,  must  be  shown  on  sale  of  renewable  lease,  327. 

LIGHT, 

*'  access  and  use  of,"  under  s.  3  of  Prescription  Act,  meaning  of,  403. 
angle  of  45°,  no  definite  rule  as  to,  404,  405. 
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easement  of, 

abandonment  of,  not  proved  by  mere  alteration.  401.  402. 

■what  constitutes,  403. 
acquired  against  lessee  binds  reversioner,  401. 
Act  of  Parliament  may  destroy,  399. 

claimant's  remedy  is  under  s.  68  of  L.  C.  C.  Act,  399. 
claim  to,  must  be  in  respect  of  building,  401. 

whether  timber  stage  is  building,  r/i/are,  401,  n.  (c). 
corporation,  -when  servient  owner,  404. 

enjoyment  must  be  as  of  an  easmeut,  apart  from  land,  401,  43o. 
need  not  be  as  of  right,  400. 

continuous,  if  inteiTuption  not  adverse,  400, 
435. 
established  by  enjoyment  for  twenty  years,  398. 
unless  rested  on  agreement,  399. 

as  to  requisites  of  agreement,  399,  n.  (w). 
extent  of,  same  in  town  and  country,  404. 

sufficiency  of,  for  reasonable  purposes  is  test  of,  404. 
foundation  of,  is  Prescription  Act,  398. 
not  presumed  grant,  398. 

unless  Act  does  not  apply,  399. 
contract,  133. 
grant  of,  implied  on  conveyance,  561. 

extent  of,  measured  by  grantor's  interest,  560,  o61. 
grant  or  reservation  of,  may  be  implied,  1194. 

on  sale  of  adjoining  tenements,   133,  405, 
406,  563. 
inquiry  should  be  made  for,  1194, 
local  customs  do  not  interfere  with,  399. 

not  extinguished  on  compulsory  sale,  unless  compensated  for,  399. 
not  lost  by  acquisition  of  larger  amount  of  light,  401. 
advancing  site  of  old  buildings,  403. 
alteration  or  enlargement,  401. 
destruction  of  dominant  tenement,  401. 

imless  abandonment  intended,  401,  402, 
setting  back  site  of  old  building,  403. 
windows  in  new  building  not  being  identical  with  old, 
402. 
obstruction  of  lights  by  vendor  retaining  adjoining  land,  133. 
owner  of  site  of  demolished  building  may  restrain  obstruction,  402. 
parol  licence  does  not  affect  title  to,  400. 
patent,  not  a  defence  to  specific  performance,  1194. 
reversioners  not  protected  against  acquisition  of,  400, 
time  from  which  right  may  be  claimed,  404. 
unity  of  possession  interrupts,  does  not  extinguish,  400. 
sale  of  house  "  with  all  its  lights  "  prevents  vendor  from  obstructing, 
132,  133. 

LIMITATIONS, 

to  collaterals, 

binding  against  settlor,  922. 

D.      VOL.  II.  ^  ^ 
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Ll^lTATIOT^JS— continued. 
to  collaterals — continued. 

good  against  purchaser,  how  far,  922. 

concurrence  of  stranger  in  settlement  supports,  924,  925. 
position  of,  in  the  settlement  may  support,  924  et  seq. 
when  there  is  consideration  for  contract,  924,  925,  926. 
when  within  contract,  922  et  seq. 
particular,  cannot  be  picked  out,  926. 

LIMITATIONS,  STATUTE  OF, 

acknowledgment  of  debt  under,  465  et  seq. 

acknoAvledgment  of  title  under  sect.  14  equivalent  to  payment  of  rent, 
449.     And  see  Acknowledgmext. 
signature  of,  must  be  by  party  in  possession,  not  agent,  451. 
sufficiency  of,  is  not  a  question  for  jury,  450. 
time  runs  from  last,  450. 
what  is  sufficient,  450. 
acquiescence,  rules  as  to,  not  affected  by,  445,  761. 

administrator,  must  be  appointed  within  twelve  years  from  death    of 
testator,  441. 
time  runs  against,  from  death  of  intestate,  440,  441. 
under  L.  T.  Act,  1897,  time  runs  against,  440,  n.  [t). 
admittance,  right  of,  may  be  baiTcd  by  twenty  years,  477. 

with  possession,  effect  of  neglect  of,  477. 
advowson,  right  of  presentation  to,  when  barred  by,  458.    &¥  Advowson. 
agent  cannot  acquire  title  against  principal  by,  439. 
possession  of,  is  not  that  of  principal,  439. 
principal  may  acquire  title  against,  imder,  439. 
unknown  principal  may  ratify  acts  of,  458. 
annuitant,  time  does  not  run  against,  during  payment,  440. 
annuity,  arrears  of,  how  far  recoverable,  469. 
arrears,  claim  to,  time  runs  against,  from  issue  of  writ,  467,  n.  {b). 

in  administration  action  from  carry- 
ing in  claim,  471. 
base  fee,  remainders  on,  when  bari-ed  by,  455. 

cestui  que  trust  may  be  tenant  at  wiU  to  trustee  so  as  to  bar  him,  444. 
not  tenant  at  wUl  under  sect.  7.  .447. 
out  of  possession  may  be  barred  by  adverse  possession  of 
tenant,  447,  448. 
charities  barred  by,  445,  416. 

collateral  bond  on  mortgage,  remedy  on,  barred  by  twelve  years,  460. 
company,  title  may  be  acquu-ed  against,  under,  764,  765. 
compensation,  right  to,  when  barred,  812,  813. 
co-parcener,  possession  of  one,  is  not  that  of  other,  451. 
covenant  for  title,  remedy  for  breach  of,  when  barred,  788. 

in  mortgage,  remedy  on,  barred  after  twelve  years,  461,  468. 
Crown  not  affected  by,  477,  478. 
debt,  acknowledgment  of,  under,  465  ct  seq. 
delay  in  setting  aside  voidable  transaction,  less  than  statutory  period 

may  bar  relief ,  54,  55,  761. 
disability,  maximum  period  for,  is  thirty  years,  438. 

rule  applies  where  there  is  a  series  of  disabilities,  438. 
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disability,  rule  does  not  apply  between  mortgagor  and  mortgagee,  438, 
n.{b). 
six  years  allowed  after  cesser  of,  438. 
dower,  arrears  of,  not  recoverable  for  more  than  six  years,  467. 

acknowledgment  of  title  does  not  affect  rule,  467. 
ecclesiastical  corporation  sole,  sect.  29  does  not  protect  lay  successor  of, 

458. 
when  barred  by,  458. 
entry,  by  itself,  does  not  constitute  possession  under,  446. 
if  hostile,  does  constitute  possession  under,  446. 
may  constitute  new  tenancy,  446,  447. 
equity  of  redemption,  when  barred  by,  456  et  seq.    See  Acknowledgment  ; 

EauiTT  OF  Redemption  ;  Moetgagob. 
estate,  barred  by,  is  not  pretenced  title,  265. 

tail,  barred  by,  bars  remainders,  454,  455. 
executor  de  son  tort,  rights  of,  under,  441,  n.  (?<). 
executory  devisee,  right  of,  accraes  on  possession,  452. 

what  time  allowed  to,  452. 
express  trust, 

applies  only  between  c.  q.  t.  and  trustee,  444. 

not  between  c.  q.  t.  or  trustee  and  stranger,  444. 
c.  q.  t.^s  inter  se,  444. 
definition  of,  441. 

does  not  prevent  time  running  as  to  money  charged  on  land,  442. 
instances  of,  generally,  443. 

intention  to  constitute  is  question  of  construction,  442. 
Judicature  Acts  affect,  how  far,  442. 
liability  for  unpaid  purchase-money  is  not,  444,  732. 
not  implied,  441. 

trust  for  payment  of  debts  or  annuities  is,  443. 
foreclosure  decree,  right  of  action  for  possession  runs  from  date  of,  440, 

n.  {m). 
fraud  of  partner  prevents  time  running  in  favour  of  others,  445. 
heir's  relative,  possession  of,  is  not  that  of  heir,  451. 
interest  on  pixrchase-money,  time  does  not  run  against,  till  good  title 

shown,  652. 
issue  of  original  writ  is  commencement  of  action,  438. 
joint  tenant,  possession  of  one,  is  not  that  of  other,  451. 
judgment  not  kept  alive  against  debtor  by  re -registration,  1218,  n.  (/). 
"  land  "  under,  includes  all  corporeal  hereditaments,  437. 

tithes,  except  those   belonging   to  corporation 
sole,  437. 
legacy,  arrears  of,  recoverable,  if  incumbrancer  has  been  iu  possession, 
467. 
charged  on  land  baiTPd  by,  twelve  years  from  testator's  death, 
441. 
in  case  of  series  of  incumbrancers,  468. 
interest  on,  not  recoverable  for  more  than  six  years,  468. 
lessor  barred  by,  bars  persons  claiming  imder  him,  453. 

unless  land  is  recovered  in  respect  of  intervening  estate,  453. 
married  woman,  when  barred  by,  454. 

4  y2 
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money  charged  on  land, 

iacludes  proceeds  of  sale  of  land,  467,  n.  («). 
interest  on,  not  recoverable  for  more  than  six  years,  467. 
right  to  recover,  when  barred  by,  459. 
mortgage  debt,  when  barred  as  to  arrears  on  land  and  covenant,  463. 
mortgagee, 

acquires  good  title  by  twelve  years'  possession,  440. 

even  though  he  keeps  account  of  rents,  440. 
barred  by  twelve  years  from  last  receipt,  439,  440. 
not  barred  by  twelve  years  from  right  of  entry,  440. 

though  stranger  has  acquired  title  against  mortgagor,  440. 
unless  no  j)ayment  has  been  made  by  mortgagor,  440. 
purchaser  from,  stands  on  same  footing,  440. 
mortgagor  barred,  devolution  of    estate  of  mortgagee  in  possession, 
473,  n.  (o). 
is  not  tenant  at  will  to  mortgagee,  447. 
non-adverse  possession,  doctrine  of,  abolished  by,  437. 
part-payment,  when  sufficient,  4G5. 
payment,  what  is  sufficient,  4G3  et  scq. 
performance  of  service,  distrainable,  is  payment  of  rent,  449. 

not  distrainable,  does  not  prevent  time  nmning, 
451. 
possession  under,  extinguishes  right  as  well  as  remedy,  472. 
remainder  estates  in,  when  time  begins  to  nm  against,  452  et  scq. 
remainderman  must  bring  action  of  waste  within  twelve  years  from  act, 
441. 
right  of,  accrues  on  possession,  441,  452. 
rent,  arrears  of,  not  recoverable  for  more  than  six  years,  467  e^  scq. 
"  rent "  does  not  include  heriots  payable  at  uncertain  intervals,  437. 
moduses  of  corporation  sole,  437. 
rent   payable  at  greater  interval  than  twenty 
years,  437,  438. 
"  rent"  includes  annuities  chai-ged  on  land,  437,  470. 
fee -farm  rent,  467. 
heriots,  437. 
quit  rents,  437. 

services  for  which  distress  may  be  made,  437,  449. 
tithe  rent-charge,  437. 
rent  under  lease,  receipt  of,  by  wrongful  recipient  bars  reversioner,  453, 

453,n.  (ji?). 
rent-charge  extinguished  by  non-payment,  476. 

payment  of  part  of,  does  not  prevent  time  running,  476. 
seem,  where  separate  parts  of  land  are  charged,  477. 
reversioner,  right  of,  accrues  on  possession,  453. 

title  of,  transferred  to  wrongful  recipient  of  rent,  453. 
right  of  action  accrues  under, 

from  becoming  entitled  to  possession,  439. 
from  cesser  of  possession,  439. 
right  of   action,  proof   of  accruer  of,  necessary  to  make  title  under, 

471. 
rightful  owner  barred  nftrr  twelve  years  against  everyone,  473. 
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section  40, 

acknowledgment  under,  what  sufficient,  465  ct  seq.     See  AcknOW- 

LEDCt  STENT. 

arrears  not  recoverable  for  more  than  six  years  under,  465,  466. 
payment  under,  what  is,  463  ct  seq.     See  Money  chaeged  on  Land. 
tenancy  at  will,  what  is  determination  of,  449,  n.  {(f). 

from  year  to  year,  what  constitutes.  449. 
tenant  at  will,  guest  not  always,  448. 

time  runs  against,  from  what  period,  447. 
in  common,  possession  of  one  is  not  that  of  other,  451. 
time  for  recovery  of  advowson,  458. 

land  or  rent,  formerly,  436. 
now,  437. 
money  charged  on  land,  459. 
tithes  afPected  by,  not  as  between  landowner  and  occupier,  397. 

only  as  between  rival  claimants,  397. 
tithe  rent-charge,  arrears  of,  not  recoverable  for  more  than  six  years, 

467. 
title  acquired  by  two  under,  is  joint  tenancy,  451. 
under,  does  not  operate  as  conveyance,  472,  473. 
may  be  forced  on  purchaser,  471. 

proof  of  adverse  must  be  strict,  471. 
nature  of,  4  30,  473. 
trespassers  acquire  what  title  under,  infer  se,  475  et  seq. 
trustees,  rights  of,  under,  442,  443,  446. 

LIMITED  OWNERS.     See  Lands  Clauses  Consolidation  Act  ;  Railway 
Company. 
compulsory  sale  by, 

not  a  conversion,  301 — 303. 

purchase-money  on,  if  received  by,  must  be  paid  into  Court,  688. 

must  be  paid  into  bank,  688. 
refusal  to  convey  on,  remedies  for,  602. 
power  of  sale  of,  under  Statute,  59,  62. 
price  cannot  be  fixed  by,  90.     See  Price. 
sale  by,  need  not  be  for  gross  sum,  89. 
what  period  allowed  for,  62. 

LIMITED  OWNERS  RESIDENCES  ACT,  1870..  11,  n.  {>,). 

LIMITED  OWNERS  RESERVOIRS,  ETC.  ACT,  1877..  11,  n.  («). 

lis  210  TA, 

declarations,  &c.,  admissible,  only  if  made  before,  391. 
definition  of,  391. 

LIS  PENDENS, 

administration  action  is,  how  far,  881,  n.  (i),  893. 
applies  to  what  personalty,  881,  n.  (i),  1220. 
order  under  s.  63  of  S.  L.  Act  must  be  registered  as,  1221,  1222. 
registered,  purchaser  has  notice  of,  if  he  search,  881,  892. 
not  of  equities  arising  from  it,  881,  n.  (?'),  892,  893, 
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registration  of,  at  Land  Registry,  881,  1220. 

binds  XDurchaser,  how  far,  1221, 
may  be  vacated  by  summary  order,  1221. 
satisfaction  of,  may  be  registered,  1221. 
search  for,  for  what  period  to  be  made,  1221. 

may  be  made  in  Central  Office,  1196,  1221. 

on  purchase  from  trustees,  the  only  necessary  search  when, 

1221. 
what  to  be  made,  1221. 
special  case  is,  if  filed,  881,  n.  (/). 
title,  how  far  made  doubtful  by,  1220. 

title  of  purchaser,  effect  of,  on,  extent  and  doctrine  of,  892,  893. 
vacation  of,  881,  n.  (i). 
winding-up  petition  is  not,  881,  n.  (t),  1222. 

LITERARY  AND  SCIENTIFIC  INSTITUTIONS  ACT,  1854.. 3,  n.  (;). 

LIVERY  OF  SEISIN, 

by  infant  personally  on  sale  of  gavelkind  lands  necessary,  5. 
presumed  after  twenty  years'  possession,  363. 
validity  of,  when  presumed,  373. 

LOCAL, 

Act.     See  Act. 

authority,  defined,  125,  n.  (c). 
custom.     See  Custom:. 
measures  abolished,  668. 

LOCAL  AUTHORITIES, 
power  of,  to  hold  lands,  30. 

purchase  land,  30, 
sell  or  let  laud,  26. 

LOCAL  GOVERNMENT  ACTS, 

power  to  hold  land  under,  30,  n.  {(/). 

sod  of  highway  vesting  under,  401,  n.  (o). 

LOCKE  KING'S  ACTS.     And  sec  Real  Estates  Charges  Acts 
Act  of  1854..  828  et  sej. 

charge  to  secure  partnership  debt,  not  affected  by,  829, 

collateral  security,  how  affected  by,  829,  830. 

Crown  not  aiiected  by,  830. 

evidence  of  "  contrary  intention,'"  what  is,  831. 

exceptions  from,  830,  831. 

vendor's  lien  not  within,  306,  732,  829, 
what  cases  fall  within,  828,  829, 
Act  of  1867.. 831  rt  se>j. 

cases  under,  833,  831. 

"  contrary  intention,"  must  be  express,  831. 

vendor's  lien  within,  where  pm-chaser  dies  intestate,  306,  732,  832. 
Act  of  1877,.  832  ct  srq. 

dexdsocs,  liability  of  to  pay  option  moneys  under,  833,  n.  («). 

equitable  charge,  what  is,  under,  832,  n.  (w). 
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Act  of  1877 — continued. 

rent-cliarge,  issuing  out  of  term,  is  within,  307,  n.  («). 
vendor's  lien  within,  though  purchaser  die  intestate,  307,  732,  832. 
whether    ' '  contrary  intention ' '    can  be  expressed   except  by 
will,  qucere,  732,  833. 

LONDON, 

county  of,  extent  of,  1224. 

local  registries  do  not  apply  to,  1224. 

Middlesex  Registry  Act  does  not  apply  to  City  of,  700. 

tithes  in,  excepted  from  jurisdiction  of  Commissioners,  390. 

LONDON  BUILDING  ACT,  1894.. 375,  n.  (w). 

LONDON  GAZETTE, 

evidence  by,  355,  n.  {/). 

LOED  CAIRNS'  ACT,  1858.     -SVe  DAiiAaES. 

damages  awarded  under,  776  et  seq.,  1022,  1023,  1058,  n.  [b). 
repeal  of,  1022. 

LORD  CRANWORTH'S  ACT,  1860. 

legal  estate,  conveyance  of,  under,  by  equitable  mortgagee,  62,  n.  («). 

repeal  of,  60,  73. 

sales  by  trustees,  mortgagees,  and  agents,  before,  73,  88. 

trustees,  receipts  by,  under,  614. 

with  power  of  sale  under,  73. 

LORD  OF  MANOR, 

acknowledgment  for  production  on  enfranchisement,   unnecessary  by, 

492,  n.  (y),  578,  n.  (i;). 
consent  of,  necessary  to  petition  for  vesting  order,  607. 

how  evidenced,  607,  n.  (i). 
entitled  to  new  tenant,  on  death  before  enfranchisement,  184. 

separate  fees  on  several  admittances,  529. 
grant  of  waste,  validity  of,  must  be  proved,  184. 
need  not  accept  surrender  to  uses,  535,  5S6. 

admit   to    one   tenement,    where  fine    only   payable    on  first 
admittance,  528,  529. 
order  for  inspection  of  court  rolls,  how  made  against,  492. 
person  acting  as,  may  probably  enfranchise,  184. 
purchase  of  copyholds  by,  extinguishes  copyhold  tenure,  954. 
Stat,  of  Lim.,  application  of,  as  between  copyholder  and,  477. 
title  of,  need  not  be  produced  on  sale  of  enfranchised  copyholds,  183.  326. 

LOSS, 

by  accidental  destruction  after  contract,  falls  on  purchaser,  291. 

on  sale  by  Court,  1167,  1169. 
by  bankruptcy  of  auctioneer,  207. 
by  breach  of  contract.     See  DAiiAGES. 
by  deviation  of  stream.     See  Exceoachment. 
by  investment.     See  Investjient. 
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of  deeds  by  mortgagee,  490,  491. 

secondary  evidence,  when  admitted  to  supply,  155,  348,  349. 

■what  sufficient  evidence  of,  155,  n.  (Z). 

when  vendor  must  prove  contents,  334. 

whether  an  objection  to  title,  333,  339. 
of  early  title,  condition  as  to,  169. 
of  right  of  way,  how  effected,  413. 
of  unstamped  agreement,  3o4. 

LOTS, 

alteration  in,  c.  q.  t.  cannot  make,  on  resale  after  purchase  by  trustees, 
53. 
should  be  advertised,  75. 
condition  for  withdrawing-,  136. 
largest.     Sec  Laegest  Lot. 
on  sale  in, 

custody  of  deeds,  must  be  provided  for,  158.     Hfc  Laegest  Lot. 
who  entitled  to,  C94,  1185.     Sec  Laegest  Lot. 
deceptive  statement  as  to  mutual  covenants,  130. 
employment  of  bidders,  how  far  good,  209. 

inadequacy  of  price  as  to  one,  does  not  affect  another,  754,  n.  (A). 
incumbrances  may  be  released  by  separate  deed,  533. 
of  leaseholds,  apportionment  of  rents,  143,  191,  192. 

by  underlease,  covenants  by  vendor,  572. 
of  property  held  under  various  titles,  difficulty  as  to  identity,  163. 
in  lease,  apportionment  of  rent  service,  143. 
subject  to  rent-charge,  apportionment,  143. 
part  performance  as  to  one  does  not  affect  contract  as  to  other, 

1045. 
purchaser  of   one   lot,    cannot   refuse   to   covenant   on   ground   of 
another  being  unsold,  579. 
several  lots,  entitled  to  only  one  abstract,  138,  322. 
separate  conveyances,  138. 
separate  contract  for  each  lot  should  be  entered  into,  230. 

stamps,  how  far  necessary  on  contract  as  to  several  lots, 
262,  263. 
want  of  title  to  one  lot  vitiates  contract  as  to  another,  how  far, 
998,  1090. 
trustees  may  sell  in,  73. 

LUNACY.    And  see  Lunatic. 

evidence  of,  admissible  to  fix  purchaser  with  notice,  8. 
judge  in,  power  of,  604,  n.  (c). 

of  either  party  after  contract,  does  not  avoid  it,  7,  8,  294. 
orders  in,  how  proved,  356. 
title  of,  9,  n.  (o). 
power  of  attorney  detennined  by,  unless  irrevocable,  592,  693. 

LUNACY  ACT,  1890, 

consent  to  order  for  sale  by  committee  under,  85. 
contract  by  committee  under,  9. 
covenants  for  title  under,  9,  570. 
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exchange,  lease,  partition,  sale,  under,  8,  9. 
vesting  order  under,  604,  n.  {b),  607,  n.  {k). 
conclusive  evidence,  608. 

LUNACY  EEaULATION  ACT,   1853, 
effect  of,  8. 

LUNATIC.     See  Comitittee. 

action  on  behaK  of,  by  next  friend,  10. 
compulsory  sale  of  lands  of,  not  a  conversion,  301. 
consent  of,  to  exercise  of  power,  may  be  given  by  committee,  85. 
contract  of,  committee  may  convey  in  pm-suance  of,  8.     See  Committee. 
executed  and  executory,  distinguished,  8,  n.  (b), 
how  regarded  at  Law  and  in  Equity,  7. 
person  becoming,  how  enforceable,  7,  n.   («),   1029,   1034, 
See  ComnTTEE. 
conveyance,  committee  may  be  empowered  to   grant,  under  L.  C.  C. 
Act,  9. 
when  set  aside,  7. 
costs  of  vesting  order  not  allowed,  when  vendor  becomes,  716. 
cui-ator  of  estate  of,  cannot  get  transfer  of  proceeds  of  sale  in  partition 

action,  1141,  n.  (i). 
deed  of,  committee  must  execute  in  name  of,  592. 
estate  tail  of,  may  be  barred  by  Coui-t,  10. 
exchange  of  lands  of,  8. 
fine  or  recovery  by,  8,  n.  (<). 
guardian,  execution  of  power  vested  in,  9. 
husband,  concurrence  of,  dispensed  with  under  Fines  Act,  597. 
infant,  604,  n.  (5). 

L.  T.  Acts,  represented  by  committee  for  purposes  of,  9. 
if  not  so  found,  by  guardian,  9. 
when  registered  as  proprietor  under,  9. 
lease  of  lands  of,  8,  9. 

lunacy  may  be  established  by  himself  or  his  representatives,  7. 
married  woman's  acknowledgment  not  dispensed  with,  10. 
minerals  under  land  of,  8. 

notice  of  intention  to  sell  by  mortgagee  mav  be  given  to,  82. 
not  so  found,  action  can  be  brought  by  next  friend  on  behalf  of    10 
n.  (.s). 
powers  exercisable  on  behalf  of,  9. 
sale  of  property  of,  under  L.  C.  C.  Act,  9,  10. 
partition  action,  proceeds  of  sale  in,  how  dealt  with,  lt40. 

request  for  sale  in,  how  made  by,  1145,  1140. 
of  lands  of,  8.     See  Paetitiox  Act. 
power  of  sale  for  benefit  of,  68. 
purchase  by,  how  far  voidable,  7,  34. 
purchaser  not  entitled  to  return  of  deposit,  7  n.  (a),  217. 

when  entitled  to  vesting  order,  8. 
sale  of  lands  of,  8. 
settlement  by,  void,  8. 
specific  performance,  when  ordered  against,  8. 
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tenant  for  life.     6Ve Tenant  foe  Life;  Settled  Land  Act. 
trustee,  execution  of  powers  vested  in,  9. 

vesting  order  of  lands  of,  may  be  obtained,  604,  n.  (r),   607, 
n.  (h).     See  Teustee  Acts. 
voluntary  disposition  by,  void,  8. 


MAINTENANCE, 

what  is,  268,  n.  (e). 

MAJOEITY.     And  sec  Infant. 

attainment  of,  effect  of,  on  power  of  trustees  to  give  good  discharge, 

618. 
of  c.  q.  is.  cannot  bind  minority,  57. 
of  creditors,   whether  able  to  bind  minority  to  validate  purchase   by 

trustee  for  sale,  50. 
of  trustees  of  charity,  power  of,  to  carry  out  sale,  &c.,  24,  n.  (in),  325. 

MALICE, 

must  be  proved  in  action  for  slander  of  title,  116. 

MANAGEMENT, 

acts  of,  by  purchaser,  not  waiver  of  title,  515.  Sec  Puechasee  in  Pos- 
session. 

acts  of,  duty  of  vendor  in  possession  to  do,  672  ct  aq.  See  Vendoe  in 
Possession. 

MANDAMUS, 

action  of,  introduced  by  C.  L.  P.  Act,  1854.  .63,  u.  (/),  1020. 
nature  and  scope  of,  1020,  1021. 
procedure  in,  how  regulated,  1020,  1021. 
against  railway  company,  to  buy  land  and  complete  line,  when  granted, 
1020. 
to  have  valuation  made,  63,  1017. 
to  take  up  award,  1018.' 
what  is  good  answer  to,  1019. 
by  person  served  with  notice  to  treat,  285,  1017,  1018. 

whose  estate  has  determined  since  notice  to  treat,  279,  n.  [ct/. 
by  purchaser  to  compel  admittance  to  copyholds,  711,  n.  (l). 
for  assessment  by  jury  after  time  for  appointing  umpire  has  expired, 

648,  1018. 
right  to,  does  not  exclude  specific  performance,  1027. 
writ  of.  Chancery  Division  does  not  claim  jurisdiction  under,  1021. 
writ  of,  procediu-e  as  to,  1020,  1021. 

MANOR.     A)ul  see  Copyholds  ;  Loed  of  Manoe. 

bounds  of,  depositions  of  deceased  tenants  admissible  as  to,  354. 
conveyance  of,  what  included  iu,  135. 

reservation  of  freehold  interest  in,  185. 
customs  of,  depositions  of  deceased  tenants  admissible  as  to,  354. 
evidence  of,  354,  n.  [ij). 
need  not  be  stated  on  sale  of  copyholds,  127. 
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freehold  interest,  severance  of,  from,  184,  185. 

grant  of,  by  Crown,  when  presumed,  360. 

map,  when  evidence  of  title,  340,  n.  (c). 

on  sale  of  enfranchised  copyholds,  title  to,  need  not  be  shown,  183. 

freeholds  held  of,  covenant  for  production  must  include  coui-t 
rolls,  578. 
heriots   and  quit   rents  need  not  be  men- 
tioned, 127,  128. 
precautions  to  be  taken,  135. 

to  whom  fines  belong-,  pending  completion,  289,  n.  (/■). 
who  bears  loss  arising  from  diminished  fines,  291. 
purchase  by  tenant  in  common  of,  of  coj^yholds  merges  tenure,  954. 
waste  of,  condition  on  sale  of,  under  grant,  184. 

declarations  of  deceased  lord  admissible  as  to  extent  of,  354. 
MANSION, 

hardship  may  be  ground  for  refusing  to  enforce  sale  of,  apart  from  land, 
1080. 

MANUTACTORY, 

meaning  of,  within  s.  92  of  L.  C.  C.  Act,  283,  284. 

includes  machinery  and  fixtures,  283. 
part  of  house,  where,  283. 
shares  in,  conveyance  of,  not  enforced  on  want  of  title  to  whole,  1080. 

MAP.     And  see  Plan. 

commutation,  340,  n.  (c). 

manor,  340,  n.  (c). 

not  forming  part  of  conveyance,  not  evidence  of  title,  340. 

except  as    public 
document,  340. 
ordnance,  340,  n.  (e). 
tithe  commutation,  not  evidence  of  boundary  on  question  of  title,  340. 

MARKETABLE  TITLE.     See  Title. 

MARRIAGE, 

consideration  for  limitations  to  collaterals,  how  far,  922  et  seq. 

binding  as  against  piu'chasers,  when  and  how  far,  923  et  seq. 
settlor,  922. 
consideration  for  settlement,  919. 

not  where  settlement  is  to  defraud  creditors,  927. 
decree  of  nullity  of,  effect  of  on  antenuptial  contract,  921. 
evidence  of, 

by  declarations  of  relatives,  &c.,  388.     And  see  Pedigeee. 

from  baptism  of  child  as  if  legitimate,  378. 

from  cohabitation  and  repute,  378. 
not,  if  illicit  ah  initio,  378. 

from  description  of  husband  as  wife's  uncle's  nephew,  378. 

from  execution  of  marriage  articles  and  royal  licence,  378. 

from  register,  386. 

kept  by  India  Ofiice,  353. 

may  be  supplied  by  presumption,  378. 
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invalid,  no  consideration  for  settlement,  920. 

joint  tenancy,  how  affected  by,  958,  959. 

not  part-performance,  1040. 

settlement.     See  Settlement. 

"  solemnization  of,"  meaning  of,  920,  n.  {t). 

subsequent,  prior  voluntary  settlement  may  be  supported  by,  928. 

validity  of,  generally  presumed,  379. 

may  be  declared  on  petition  under  Legitimacy  Act,  379, 

380. 
where  necessity  precluded  proper  form,  379,  n.  [l). 
where  solemnized  in  barbarous  country,  quccre,  379. 
written  agreement  after,  in  pursuance  of  parol  contract  before,  is  good, 
233. 

MARRIAGE  ACT,  1835.. 970. 

MARRIED  WOMAN,     And  see  Separate  Estate. 

abandonment  of  possession  by  husband  and,  time  runs  from  date  of, 

454. 
acknowledgment  of  lunatic,  not  dispensed  with,  10. 
acquiescence  binds,  how  far,  57. 

by,  in  contract,  after  cesser  of  coverture,  35. 
affidavit  of  no  settlement  reqiiired  on  petition  by,  for  payment  out,  690. 
agreement  by,  to  concur,  title  founded  on  when  defective,  318. 
assignment  of  equitable  term  of,  her  concurrence  necessary  to,  13.     And 
see  Teem  foe  Yeaks. 
legal  term  of,  by  husband  good,  12. 
reversionary  term  of,  when  good,  12,  13. 
term  of,  contract  by  husband  for,  whether  binding  on  her 
surviving,  13. 
attorney  may  be  appointed  by,  even  though  infant,  15,  592. 
capacity  of,  to  contract, 

limited  by  extent  of  separate  estate,  34. 
not  affected  by  her  being  a  professed  nun,  28. 
under  Married  Women's  Property  Act,  19,  20. 
want  of,  principle  of  the  law  as  to,  13. 
concurrence  of,  in  sale  by  trustee  of  land,  to  proceeds  of  which  she  is 

entitled,  must  be  acknowledged,  593. 
consent   of,  as  protector  of   settlement,  need  not  be  with   husband's 
concurrence,  708. 
to  application  under  S.  E.  Act,  1130. 
to  sale  under  Partition  Act,  1144,  1145. 
contract  of, 

us  to  separate  estate,  34.     And  see  Sepaeate  Estate. 
extent  of,  35. 
under  Fines  Act,  13. 
void  at  common  law,  13. 
conveyance  by, 

not  ordered,  except  as  to  separate  estate,  1184. 

of  copyholds,  how  made,  12,  596.     And  see  Copyholds. 

of  equitable  interest,  must  be  acknowledged,  12,  13. 
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MARRIED  WO:SlA.^—co>iti>med. 
conveyance  by — continued. 

of  freeholds  by  acknowledged  deed,  12,  593.     See  Acexo-wledqiient 
BY  Maeeied  Wouex. 
customary  power  of,  not  affected  by  Fines  Act,  12. 
void  at  common  law,  12,  593. 
of  mortgaged  property,  16,  17. 
of  property  held  by  her  as  bare  trustee,  513,  544. 
of  reversionary  interest,  596.     See  Reveesion. 

invested  in  land,  12,  n.  (p). 
of  separate  estate,  15,  543.     See  Sepaeate  Estate. 
of  trust  estates,  16,  544. 

under  order,  need  not  be  acknowledged,  543. 
to  husband,  good,  15. 
unacknowledged  with  husband,  time  runs  against,  from  what  date, 

454. 
under  old  law,  12. 
under  power,  14,  542,  543. 
debts  of,  when  Court  wUl  remove  restraint,  in  order  to  pay,  14. 
disclaimer  of  interest  by  acknowledged  deed,  600. 
election  of,  to  take  proceeds  of  sale  under  Partition  Act,  1145,  n.  (i), 
entail,  may  sometimes  bar,  15. 

equity  of  redemption  of,  conveyance  of,  by  husband,  must  be  acknow- 
ledged, 597. 
examination  of,  how  far  necessary  on  petition  for  payment  out,  690. 
luider  S.  E.  Act,  how  and  when  taken,  1131,  1132. 

Partition  Act,  not  dispensed  with,  1145,  n.  (b). 
fraud  of,  how  far  binds  her  estate,  854. 

husband,  silence  as  to,  postpones  her  to  purchaser,  854. 
when  husband  liable  for,  18. 
fraudulent  act  of,  not  impeachable  by  herself,  57,  n.  [t). 
purchase  by,  relieved  against,  35. 
sale  by,  as  feme  sole,  18. 
husband  can  purchase  from,  15. 
how  far  liable  for,  18. 
inqiiiries  as  to  settlement  by,  1191. 
judicial  separation,  effect  of,  upon  intestacy  of,  16. 

makes,  feme  sole  as  to  after- acquired  property,  16,  34, 
600. 
lease  by  husband  and,  must  be  acknowledged,  593. 
legal  estate  outstanding  in,  how  far  defect  in  title,  317,  318.  * 

mortgagee,  power  of,  to  convey,  17,  18,  544,  GDI. 
position  of,  under  M.  W.  P.  Acts.     See  Mareied  Women's  Peopeety 

Acts. 
powers  of,  under  S.  E.  Act,  exerciseable  by,  though  restrained  from 
anticipation,  14,  1130. 
S.  L.  Act,  exerciseable  by,  without  husband's  con- 
currence, 543. 
protection  order  has  same  effect  upon  property  of,  as  judicial  separation, 

16,  35. 
purchase  by,  when  voidable  by  husband,  34. 


1430  INDEX. 

MARRIED  W0MA1>!— continued. 

restraint  on  alienation,  13.     See  Axienation. 

tenant  for  life,  husband  of,  entitled  to  custody  of  deeds,  485,  n.  (f/). 

trustee,  power  of,  to  convey,  16,  18,  544,  601. 

MARRIED  WOMEN'S  PROPERTY  ACTS.     And  sec  Separate  Estate. 
Act  of  1870, 

conveyance  of  fee  not  good  under,  without  acknowledgment,  594, 

595. 
disposition  of  equitable  life  interest,  good  under,  594. 
general  effect  of,  as  to  separate  estate,  19,  594,  595. 
repealed,  19. 

restraint  on  anticipation  removed  under,  when,  13,  14. 
Act  of  1882, 

capacity  to  contract,  how  affected  by,  13. 

conveyance  of  trust  estates,  whether  enabled  by,  16,  17,  544. 

under,  husband's  concurrence  unnecessary  in,  16,  542. 
covenants  for  title  by  husband  cannot  be  required, 
571,  572. 
effect  of,  on  conveyance  or  gift  to  husband  and  wife,  958. 

and  stranger, 
958. 
covenant  to  settle  after-acqiiired  property,  1191. 
mortgagee,  married  woman,  may  convey  imder,  16,  544. 
personal  status,  how  affected  by,  20,  n.  {q). 
property,  how  affected  by,  19,  20,  600,  601. 
restraint  on  anticipation  not  prevented  by,  20. 
reversion,  vested  prior  to  Act,  not  affected  by,  600. 
Act  of  1893, 

effect  of,  on  contract  of  married  woman  subsequent  to  Act,  34. 
covenant  by  married  woman,  571. 
fraudulent  act  of  married  woman,  57,  n.  (t). 

MARSHALLING, 

by  legatees  against  descended,  not  devised,  realty,  643,  n.  {Fj. 
by  volunteers,  as  against  mortgagees  under  settlement,  913. 
of  estates  subject  to  mortgages  by  mortgagees,  948. 

paramount  charge  by  purchasers  infer  sc,  948. 

MASTER, 

auctioneer's  remuneration  must  be  fixed  by,  on  sale  out  of  Court,  1142. 
certificate  of, 

not  acknowledgment  of  debt  under  Stat,  of  Lim.,  465. 
of  result  of  sale  by  Court, 
absolute,  when,  1167. 
discharge  or  variation  of,  1167. 
how  made,  1167. 

signature  of  j  udge,  unnecessary,  1167. 
on  reference  as  to  title, 

form  of,  as  to  concurrence  of  necessary  party,  1114. 

where  incumbrances  outstanding,  1114. 
further  reference,  new  matter  affecting  title  is  ground  for,  1114. 
order  to  vary,  ground  for  further  reference,  1114. 
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certificate  of — continued. 
under  Partition  Act, 

order  for  sale,  made  in  spite  of,  1137. 

subject  to,  as  to  parties,  1147. 
purchaser  cannot  object  on  ground  of  no,  1148. 
sale  cannot  be  made  before,  where  allpai'ties  not  present,  1147, 
1148. 
reserved  bid  must  be  fixed  by,  on  sale  out  of  Court,  1142. 
sale  may  be  by  auction  before,  1151. 

MATERIAL, 

facts,  change  of ,  between  offer  and  acceptance,  must  be  disclosed,  112, 
113. 

concealment  of,  may  be  misrepresentation,  104,  112. 

silence  as  to,  not  defence  to  action  for  specific  performance,  1063. 

what  are,  for  purposes  of  disclosiu-e,  104. 
misdescription.     See  Misdescription. 
misrepresentation.     See  Miseepeesentation. 
part,  want  of  title  to,  vitiates  sale,  lol,  1072  ef  acq.     See  Specific  Pee- 

FOEJIANCE. 

purchaser's  solicitor  is  judge  whether  documents  are,  to  title,  33G. 

MATRIMONIAL  CAUSES  ACT,  1857, 

effect  of  divorce,  on  right  to  doubt,  under,  542. 

"  MEANS," 

meaning  of  in  covenant  for  quiet  enjoyment,  792. 

MEASURES, 

local  abolished,  668. 

regulated  by  statute,  668. 

statutory  meaning  of,  not  varied  by  parol,  1009. 

MEDICAL  MAN, 

transactions  with  patient,  28,  29. 

MEMORANDUM, 

of  association,  powers  of  company  limited  by,  24,  25. 

of  covenant  for  production  to  be  endorsed  on  leading  title-deed,  697. 

of  equitable  charge  to  be  registered  in  register  county,  704. 

MEMORIAL, 

notice  of,  how  far,  881,  n.  (/). 

of  conveyance  in  Middlesex,  registration  of,  697. 

attestation  of,  703. 

contents  of,  703. 

execution  of  Corporation  by  seal,  703,  n.  (i). 
of  conveyance  in  Yorkshire,  703  et  scq. 

MERCANTILE  LAW  AMENDMENT  ACT,  1856, 
guarantee  under,  113,  n.  {p). 

MERCHANT  SHIPPINQ  ACTS,  967,  n.  (r). 
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MERGER, 

assignment  of  mortgage  to  trustee  in  bankruptcy  of  mortgagor  does  not 

create,  953. 
of  beneficial  interest  in  charge  and  estate  constitute  satisfied  term,  535. 
of  charge, 

contract  for  purchase  of  equity  of  redemption  does  not  effect,  314. 

on  payment  off,  by  tenant  for  life,  not  presumed,  952,  980,  n.  [z). 

on  purchase   of  equity   of    redemption    by   mortgagee,    how  far 
presumed,  952  ct  scq. 
of  copyholds  by  purchase  by  tenant  in  common  of  manor,  954. 
of  land  tax,  393,  n.  (A). 

of  lease  in  reversion,  purchaser  with  notice  of  charge  cannot  effect,  910. 
of  reversion,  effect  of,  under  8  &  9  Vict.  c.  106.  .825, 
of  satisfied  terms,  534,  535. 
of  term, 

in  part,  action  on  covenants  by  purchaser  of  reversion  not  precluded 
by,  824,  825. 

not  presumed  contrary  to  intention,  311,  312. 
of  tithe,  331. 
of  tithe  rent-charge, 

by  equitable  owner,  393,  n.  (/;). 

by  whom,  may  be  effected,  393,  n.  (h). 

in  copyholds,  393,  n.  (/<). 

value  of  copyholds  for  fines  not  increased  by,  393,  n.  [),). 
prevented  by  declaration  of  intention  to  keep  term  alive,  311,  312. 
question  of,  one  of  intention,  312. 
time  runs  against  reversion  and  particular  estate  without,  452. 

METRIC  SYSTEM, 

authorised  by  statute,  668,  n.  [k). 

METROPOLIS  MANAGEMENT  ACTS, 
searches  under,  1199. 
soil  of  highway  vesting  tinder,  401,  n.  (o). 

METROPOLITAN  ACTS, 

charges  under,  search  to  be  made  for,  1199. 

METROPOLITAN  DISTRICT  RAILWAY  COMPANY, 

unrestricted  power  ot  sale  of  superfluous  lands,  762,  n.  [l). 

MICHAEL  ANGELO  TAYLOR'S  ACT,  1817.. 281. 

MIDDLESEX  REGISTRY  ACT.     See  Registeatiox. 

MINERALS.     And  see  Mines. 

adjoining  R.  Co.,  right  of  owner  to  work,  550,  n.  (y). 
agreement  to  sell,  after  severance,  need  not  be  in  writing,  227. 
land  to  R.  Co.  should  provide  for,  230. 

under  R.  C.  C.  Act  does  not  include,  125,  126, 
425,  556. 
bond  and  deposit  under  L.  C.  C.  Act  does  not  include  compensation  for, 
520,  n.  (h). 
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conveyance  of  manor  passes  what,  135. 

to  R.  Co.  should  expressly  include,  556. 
dower  out  of  what,  payable,  541. 
enfranchisement  of  copyholds  must  expressly  include,  if  intended  to 

pass,  557. 
grant  of,  does  not  authorise  withdrawal  of  support,  423,  421. 

even  though  incapable  of  working  without  damage  to  surface,  424. 
inability  to  work  need  not  be  stated  on  sale  of  copyholds,  127. 
lunatic,  under  land  of,  S. 

notice  to  treat  should  state  intention  as  to,  230,  n.  (;«). 
on  sale  of,  vendor  must  account  to  purchaser  for  workings  after  con- 
tract, 672. 
when  entitled  to  covenant  for  right  of  entry,  585. 
purchaser  entitled  to,  after  contract,  290,  291,  672. 
reservation  of, 

does  not  authorise  withdrawal  of  support,  423,  424. 

even  though  incapable  of  working  without  damage  to  surface, 
424. 
entitles  owner  to  sink  shafts,  182,  n.  (t). 

to  use  space  occupied  for  any  purpose,  425. 
except  under  copyholds,  425. 
implied  in  Land  Tax  Redemption  Acts,  425. 
in  allotment  should  be  noticed  in  conditions,  182. 
on  sale  to  Railway  or  Waterworks  Co.,  76,  n.  (.r),  230,  n.  (»«). 
sanction  of  Court  to,  77,  78. 
to  lord,  on  enfranchisement,  implied,  557. 
Trustee  Act,  77,  1134. 
right  to  get,  claimable  by  prescription,  not  by  custom,  432. 
in  another,  must  be  stated,  126,  127. 
is  profit  a  prendre,  432. 
sale  of,  under  Trustee  Act,  1893. .  77. 
support  from, 

allotment  of  surface  under  inclosure,  entitled  to,  424. 

power  to  work  minerals  under  inclosure  does  not  affect  right  to,  424. 

R.  Co.  may  acquire  at  any  time  by  purchase  of  minerals,  426. 

not  entitled  to,  425,  420. 
to  sewer,  compensation  for  leaving,  427. 
tithes  of,  excepted  from  commissioners'  jurisdiction,  396. 
tithes,  what,  are  subject  to,  396,  n.  (t). 
trustees  may  sell  apart  from  surface,  76,  77,  11 17,  1134. 
under  railway  may  be  worked  without  compensation  for  subsidence,  426. 

right  of  adjoining  owner  to  work,  556,  n.  (//). 
under  superfluous  land  do  not  become  superfluous,  766. 
want  of  title  to,  defect  in  title.     See  Mixes. 
what  are,  generally,  77,  n.  (s),  230,  n.  {m). 
under  L.  C.  C.  Act,  432,  n.  (.r). 

MINES.     And  see  Mineeals. 
abandonment  of, 

opened,  when  presumed  after  twenty  years,  454,  n.  (c). 
unopened,  non-user  is  not,  454,  n.  (r). 
what  is,  454,  n.  (r), 
D.       VOL.  IT.  4  Z 
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Acts,  local,  128,  n.  {d). 

compensation  for  communication  between,  on  opposite  sides  of  railway, 

426,  n.  (y). 
contract  to  buy,  enforceable,  thougb  valueless,  1097. 

grant  lease  of  undivided  moiety  of  property  containing,  en- 
forceable, 1079. 
customary  rights  to,  in  mining  districts,  need  not  be  disclosed,  128. 
enfrancbisement,  effect  of,  on,  557. 

existence  of,  purchaser  need  not  disclose  to  vendor,  114. 
on  sale  of  share  in,  what  title  to  be  shown,  328. 

vendor  need  not  disclose  unprofitable  nature  of,  102, 
plan  of,  on  conveyance,  must  be  accurate,  554. 
rent  of,  reserved  in  specie  under  s.  9  of  Stat,  of  Lim.,  453,  n,  (q). 
reservation  of,  by  the  Court,  77,  78. 

by  trustees  on  sale  under  L.  C,  C.  Act,  76,  n.  (x). 
leaves  space  worked  out  in  grantor,  425, 
except  in  copyholds,  425, 
right  to  open,  defect  in  title,  126,  1089, 

purchaser  may  elect  to  take  compensation  for,  1082, 
under  superfluous  lands  do  not  become  superfluous,  766. 
vendor  in  possession  must  pay  compensation  for  coal  worked  out,  656, 
672, 

MINORITY, 

of  c.  q.  tJ's  not  generally  bound  by  majority,  57. 
of  creditors,  whether  bound  by  majority,  50. 

MISAPPROPRIATION, 

of  trust  funds  cured  by  transfer  of  funds  of  other  settlement,  838. 

MISDEMEANOUR, 

concealment  of  incumbrance,  105,  338. 

how  far,  1191, 
execution  of  fraudulent  deed  is,  942. 
falsification  of  pedigree  is,  105,  338. 

MISDESCRIPTION,    And  see  Compensation  ;  Miseepkesentation, 

accurate,    though    accidentally    misleading,    description    is    not,    148, 

149, 
assessable,  entitles  purchaser  to  compensation,  679. 

what  is,  679. 
auctioneer,  when  liable  to  vendor  for,  206,  207. 
condition  for  compensation  for, 

general  effect  of,  146  ct  seq.,  681. 

how  far  consistent  with  right  to  rescind,  175,  176,  178,  1078. 

material  errors  not  covered  by,  147, 

what  errors  are  covered  by,  129,  lid  et  seq. 

wilful  errors  not  covered  by,  146. 
contract  avoided  by, 

arising  from  gross  negligence,  147,  148. 

if  not  assessable  for  compensation,  153,  154,  681. 
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contract  avoided  by — continued. 

material,  147  ct  seq.,  150,  1086  et  seq. 
as  to  identity  of  property,  151. 

as  to  nature  and  character  of  property,  150,  151,  1086  et  seq. 
as  to  quantity,  153,  675  et  seq. 
as  to  redeemed  land  tax,  129. 
as  to  rights  of  enjoyment  of,  151,  152,  1088. 
as  to  title  to  part  of  property,  151. 
conveyance  does  not  preclude  compensation,  555,  556. 
examination  of  property  by  purchaser  may  cure,  149,  1082. 
immaterial,  not  a  purchaser's  defence  to  specific  performance,  146,  147, 

1093. 
in  particulars,  effect  of,  122  ct  seq. 
possession  does  not  waive  objection  for,  512. 
rescission  allowed  on  discovery  of,  even  after  acceptance  of  title,  345, 

n.  {t). 
trustee  vendor,  liable  for,  154. 

MISINFORMATION, 

trustees  how  far  liable  for,  to  purchaser,  107,  1192,  1193. 

MISREPRESENTATION, 

action  for,  in  Equity  rests  on  same  principles  as  action  of  deceit.  111,  807. 
may  be  brought  by  purchaser  after  conveyance,  813. 
rescission,  ability  of  purchaser  to  discover,  no  defence  to,  150. 
of  deceit,  may  be  founded  on  what,  101,  111. 
as  to  age,  by  infant,  relief  for,  34. 
as  to  character  of  annuity,  109. 

as  to  fact,  distinguished  from  puffing  statement,  108,  n.  {e). 
as  to  insurable  character  of  life,  on  sale  of  life  estate,  109. 
as  to  nature  of  covenants,  104. 
as  to  offer  by  third  person  for  estate,  110. 
as  to  terms  of  lease,  128,  129. 

as  to  title  in  conditions,  does  not  bind  purchaser,  160  et  seq. 
as  to  title,  precludes  vendor  from  enforcing  condition  for  rescission,  178. 
as  to  valuation,  110. 

as  to  water  supply,  may  vitiate  sale,  152,  153. 
bond  fide,  binding  in  Equity,  113. 
by  agent,  binds  principal,  how  far,  100  et  seq.,  808  et  seq.,  988. 

of  his  authority,  100,  101.     And  see  Aqeiht. 
by  auctioneer,  must  be  fraudulent  to  make  him  liable,  204. 
by  solicitor,  makes  him  personally  liable,  105. 
by  stranger,  must  be  fraudulent  to  make  him  liable.  111. 

And  see  Featjd  ;  Deceit. 
conduct  may  amount  to,  111,  112. 
contract  not  enforced  on  ground  of,  though  rescission  refused,  104. 

variation  allowed  to  defendant  on  ground  of,  1051  et  seq. 
defence  to  specific  performance,  1063. 
delusive  covenants,  105. 
equity  will  compel,  to  be  made  good,  112. 
estoppel  by.  111. 

4z2 
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executory  contract  rescindecl  for,  principle  of,  807. 

innocent,  binds  in  Equity,  113. 

knowledge  of  purchaser  of  untruth  of,  precludes  relief,  109. 

maker  bound  by,  though  made  by  mistake,  "when,  855. 

mistake,  distinguished  from,  161. 

money  paid  by  agent  upon,  recoverable,  985. 

pm-chase  set  aside  for,  after  completion,  when,  806,  808. 

purchaser  must  not  be  guilty  of.  11.5. 

remedy  of  purchaser  for,  8o.'). 

rescission  for,  513. 

silence  is,  when,  101,  102. 

MISTAKE.     And  see  Cleeical  Eeroe  ;  Misdesceiption. 

as  to  meaning  of  contract,  how  far  ground  for  allowing  variation,  1048 — 

1050. 
common,  as  to  title,  no  ground  for  specific  performance,  161. 
contract  may  be  rectified  for,  in  action  for  specific  performance,  1046. 
in  law  not  a  defence  to  specific  performance,  1050,  1061,  1062. 

■what  is  implied  by  maxim  "  ignorantia  juris  hand  excusat,''^  1050, 
n.  {u). 
lands  omitted  by,  purchaser  entitled  to,  after  conveyance,  817. 
misrepresentation  made  by,  binds  maker,  when,  855,  1193. 
mutiial,  is  ground  for  rectification,  743,  808. 

what  is,  808. 
of  arbitrator  may  avoid  award,  646. 

of  purchaser,  defence  to  specific  performance,  how  far,  1062. 
of  vendor,  defence  to  specific  performance,  how  far,  1074,  1080. 
parol  evidence  admissible  to  prove,  1051. 
proof  of,  must  be  precise,  743,  1051. 

purchase-money  paid  by,  purchaser  has  lien  for,  518,  519. 
purchaser  buying  his  own  estate  by,  may  recover  purchase-money,  815, 

816. 
unilateral,  cannot  be  ground  for  rectification,  743. 

remedy  for,  743. 
vendor's  remedy  after  conveyance  for  his  own,  740  et  seq. 

MODUS.     And  see  Tithe. 

"  rent  "  under  Stat,  of  Lim.  does  not  include,  437. 

MONEY.     And  see  Puechase-money. 
may  be  taken  in  execution,  936,  976. 

MONEY  CHARGED  ON  LAND, 

arrears  of  interest  on,  not  recoverable  for  more  than  six  years,  4G7. 
barred  by  twelve  years  from  right  to  receive,  459. 

unless  there  has  been  payment  by  person  liable  to  pay,  459. 
or  acknowledgment,  459. 
intention  that  land  shall  be  continuing  security  for,  prevents  sale,  632. 
payable  on  sale  proceeds  and  not  land  are  security  for,  632. 
payment  of,  by  person  in  dual  capacity,  effect  of,  463,  n.  [h). 

will  be  attributed  to  the  one  of  several  debts  not  barred, 
465. 


INDEX.  1437 

MONEY  CHARaED  OX  LA'NB— continued. 

payment  of,  wliat  is  sufficient  to  prevent  time  running, 

by  debtor  as  against  surety,  464. 

by  devisee  for  life  of  testator's  specialty  debt  as  against  remainder- 
man, 464. 
by  dowress  in  possession  witli  consent  of  mortgagor's  heir,  464. 
by  executors  to  beneficiaries,  463,  n.  [/i). 
by  person  authorized,  463. 

claiming  the  land  or  his  trustees,  463. 
by  receiver,  as  being  agent,  464. 

money  need  not  be  actually  paid,  if  receipt  given,  464,  465. 
the  hand  to  receive  and  to  pay  must  be  diflferent,  463. 
payment,  what  is  insufficient  to  prevent  time  running, 
by  one  partner  after  dissolution  as  against  co-partner,  465,  u.  {:■). 
by  stranger,  463. 
by  tenant  for  life  of  charge  which  is  barred,  464. 

of  mortgaged  property,  of  rent,  463,  464. 
to  different  trustees  for  the  same  beneficial  OAvner,  463. 
where  same  hand  pays  and  receives,  463. 
produce  of  land  directed  to  be  sold  is,  how  far,  qnarc,  461. 
remedy  for,  on  collateral  bond  on  mortgage,  when  barred,  461. 

pei'sonal  covenant  in  mortgage,  when  barred,  461. 
time  excluded  from  period  for  limitation  of, 
term  assigned  in  trust  for  mortgagee,  460. 
term  vested  in  trustees  for  raising  annuities,  460. 

portions,  460. 
while  land  and  charge  are  vested  in  same  person,  460. 
rents  have  been  exhausted  by  prior  charges,  460. 
wrong  person  is  recei^^ng  it  by  mistake,  460. 
within  Locke  King's  Act,  what  is.     >See  Locke  King's  Acts. 

MONEY-LENDERS  ACT,  1900.. 757,  n.  (t),  758,  n.  (e). 

MONTH, 

meaning  of,  in  Act  of  Parliament,  505. 
contract,  505. 

MONUMENT, 

inscription  on,  is  evidence  as  to  pedigi'ee,  389. 

MOORINGS, 

fixed,  in  foreshore,  immemorial  user,  360,  n.  (s). 

"MORE  OR  LESS," 

description  of  quantity  as,  effect  of,  676. 

MORTGAGE  ACT,  1733.. 3 12. 

MORTGAGE, 

abstract  should  contain  reconveyance  and,  335. 

assignment  of,  to  trustee  in  bankruptcy  of  mortgagor,  effect  of,  953. 

building  society,  603,  n.  («). 

by  husband,  concurrence  in,  of  wife  bars  dower,  539. 

by  purchaser,  effect  of  vendor  joining  in,  on  lien,  737. 
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collateral,  meaning  of,  on  simultaneous  mortgage  of  several  properties, 
829. 
not  liable  to  debt  till  exhaustion  of  primary  mortgage,  829, 
company,  registration  of,  1222. 

searches  for,  1222. 
consolidation  of.     See  Consolidation. 
conveyance  reserving  right  to  repurchase  does  not  constitute,  834. 

even  where  mortgagor  sells  equity  of  redemption  to  mortgagee, 

83i. 
test  to  be  applied  on  such  transaction,  835. 
conveyance  to  pui'chaser  may  keep  alive,  532. 
debt, 

barred  by  twelve  years  from  payment  or  acknowledgment,  459. 
devisees  of  mortgaged  estate  must  bear  rateably,  828. 
on  purchase  of   equity  of   redemption  remains  charged   on  land, 
827. 
what  is  contrary  intention,  827. 
presumption  of  payment  of,  when  it  arises,  361. 
real  and  personal  estate  included  in,  must  bear  rateably,  828. 
equitable, 

absence  of  title-deeds  how  far  notice  of,  1195. 
by  deposit  must  be  registered  in  Yorkshire,  704. 

need  not  be  registered  in  Middlesex,  698. 
memorandum  of,  must  be  registered  in  register  county,  698,  703. 
presumed  satisfied  or  released,  when,  361. 
sale  or  foreclosure  is  remedy  on,  1158,  1159. 
unregistered,  postponed  to  subsequent  registered  charge,  698. 
within  Locke  King's  Act,  828. 
existence  of,  generally  considered  matter  of  conveyance,  320. 

whether  a  defect  in  title,  319,  320,  321. 
exorbitant  interest  on,  when  relieved  against,  756,  n.  (w). 
for  term,  whether  proper  root  of  title,  332,  333. 
in  form  of  trust  for  sale  not  an  express  trust,  444. 
interest  on.     Ami  see  Limitations,  Statute  of. 
not  recoverable  for  more  than  six  years,  467. 

neither  as  against  land  not  on  covenant,  468,  469. 
not  even  where  mortgage  is  of  a  reversion,  468. 

unless  there  is  provision   for  capitalisation   of    interest, 
469. 
what  recoverable  if  heir  wishes  to  redeem,  469. 

in  administration  action,  470,  471. 
where  money  in  Court  under  L.  C.  C.  Act  subject 
to  mortgage,  469. 
joint  account  clause  in,  effect  of,  17. 
long  after  alleged  advance  in  pursuance  of  no  agreement  void  against 

mortgagee  for  value,  913. 
meaning  of,  within  Locke  King's  Acts,  300. 

not  included  in  condition  for  getting  in  outstanding  estate,  171,  172. 
notice  to  one,  is  notice  to  co-mortgagees,  845,  n.  (r). 
notice,  to  protect  term  of,  under  L.  T.  Act,  1875,  s.  60,  1250. 
of  foreign  land  may  be  foreclosed,  1023,  n.  (/). 
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of  reversionary  interest  by  daughter,  for  father's   benefit,   set  aside, 
752,  n.  («). 
formerly  set  aside  for  inadequacy,  748. 
on  sale  in  lots,  should  be  released  by  separate  deed  to  vendor,  533. 
parol  evidence  admissible  to  prove  sale  in  fact,  969. 
power  of  Court  to  authorize,  under  R.  S.  C.  out  of  Court,  1141. 

trustees  to  release  part  of  lands  from,  on  sale,  qutere,  630, 
631. 
power  of  sale, 

authorizes  mortgagee,  when,  87. 

in,  exerciseable  upon  condition,  71. 

in,  provides  for  conveyance  of  legal  estate,  611. 

in,  under  Conv.  Act,  exerciseable  by  person  entitled  to  money,  611. 

purchaser  under,  protected,  72. 
■where  not  transferable,  611. 
power  to,  authorizes  mortgage  with  power  of  sale,  when,  88. 
proceeds  of  sale,  even  though  sale  made  under  power,  457. 

trust  of  surplus,  destroyed  by  extinction  of  equity  of 
redemption,  457. 
purchase  of  equity  of  redemption  by  mortgagee  extinguishes,  when, 

952  et  scq. 
purchaser  must  covenant  to  pay,  on, 
676,  580. 
purchase -money  may  be  allowed  to  remain  on,  on  sale  by  mortgagee,  89. 
under  Conv.  Act,  may  be  applied  in  satisfaction  of, 

613,  688. 
under  L.  C.  C.  Act  must  cover,  524. 
purchaser  of  lease  subject  to,  cannot  merge  lease  in  reversion,  910. 
remedy  on  collateral  bond  on,  barred  after  twelve  years,  461. 

personal  covenant  in,  barred  after  twelve  years,  461. 
satisfaction  of,  creates  tenancy  at  will,  449. 
several,  constitute  same  debt  for  Locke  King's  Act,  when,  830. 
simultaneous,  of  several  properties,  application  of  Locke  King's  Act  to, 

830, 
stamps  on,  necessary  prior  to  registration  under  L.  T.  Acts,  1249. 
subsequent  to  contract  postponed  to  vendor's  lien,  519. 
suppression  of,  danger  and  im^Dropriety  of,  336. 
title,  purchaser  of,  has  notice  of  dealings  with  eqmty  of  redemption, 

887. 
to  secure  future  advances  must  be  registered,  698. 
trade  fixtures  pass  by,  559. 

MORTGAGEE, 

acknowledgment  of  title  by  one,  does  not  affect  interests  of  others,  457. 

And  see  Acknowledgment. 
agent  of,  misapplication  by,  of  sale  moneys,  80. 

purchase  of  mortgaged  property  by,  4 1 . 
arrears  of  interest,  what,  recoverable  by,  467,  468,  469. 
auctioneer  not  allowed  commission,  207. 

except  on  sale  under  Court,  95,  207,  n.  («). 
bare  trustee,  after  redemption,  544. 
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barred  by  twelve  years  from  right  of  entry  in  default  of  payment  of 

interest,  440. 
claim  of,  duty  to  answer  purchaser's  inquiries  concerning,  106,  107,  855, 
1192. 
particulars  of,  need  not  be  stated  except  on  offer  to  redeem, 
855. 
complication  of  title  by,  renders  him  liable  to  expenses,  695. 
concurrence  of, 

in  conveyance  of  equity  of  redemption  should  be  procured,  603. 

lots,  how  dispensed  with,  533. 
necessary  on  sale  by  mortgagor,  538. 
on  sale  by  Court  ordered  on  what  terms,  1182,  1183. 

under  L.  C.  C.  Act  may  be  dispensed  with,  614. 
conduct  of  sale  formerly  commonly  given  to  legal,  43. 
contract  by, 

for  purchase  of  equity  of  redemption,  272. 

does  not    merge    security   in 
favour    of    mesne    incum- 
brancers, 314,  952. 
for  purchase  of  equity  of  redemption  whether  dower  let  in,  under 

old  law,  314. 
for  sale  under  power  for  more  than  sum  due,  effect  of,  312. 
conveyance  by,  60,  n.  {k). 

cannot  be  required  before  time  fixed  for  redemption,  603. 

without  six  months'  notice  or  interest,  603. 
equities  of  adverse  claimants  should  be  reserved  on,  604. 
must  be  made  to  person  from  whom  he  accepted  tender,  603,  604. 
convict,  vesting  order  in  case  of,  608. 

costs  of  bringing  administration  action,  entitled  to  what,  1178. 
costs  of,  on  partition,  what  entitled  to,  1150. 
costs  on  sale  by  Court  of,  paid  out  of  purchase-money,  1177. 
costs,  profit,  out  of  mortgagor  cannot  be  made  by,  94. 
covenant  for  production  of  deeds  retained  on  sale  must  be  given  by, 
696. 
■with,  by  purchaser  of  equity  of  redemption  for  payment  of 
debt  constitutes  personal  liability,  how  far,  827. 
covenants  by,  on  release,  575. 

for  title,  cannot  release,  as  against  mortgagor,  803,  804. 
joint  and  several,  can  be  required  by,  573. 
only  limited,  given  by,  142. 
devolution  of  estate  of,  under  Conv.  Act,  298. 
easement,  grant  of  by,  60,  n.  (k). 
equitable, 

conveyance  of  legal  estate  by,  62,  n.  {it). 

from  heir  postponed  to  creditor  of  intestate,  644. 

judgment  creditor  postponed  to  prior,  1212. 

mortgagor  may  be  declared  trustee  for,  on  foreclosure,  611. 

remedy  of,  now  foreclosure  or  sale,  1159. 

right  of,  as  to  fixtures,  5.39. 

generally,  320,  n.  {(). 
■without  notice,  takes  sixbject  to  secret  trust,  851,  852. 
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equity  of  redemption, 
purchase  of,  by, 

does  not  estop  mortgagee  ejecting  mortgagor's  lessee,  312,  910. 

extinguishes  mortgage,  how  far,  952  ct  seq. 

from  mortgagor  may  be  good,  42. 

interest   on  mortgage   may  be    set   off    against    interest    on 

pm-chase -money,  65.3. 
set  aside  for  undervalue,  42. 
solicitor  from  client  treated  as  security,  46. 
release  of,  by  mortgagor  to,  745,  746. 
foreclosure  by,  at  same  time  as  personal  judgment,  80. 
gift  by,  to  charity  of  mortgaged  land  by  way  of  sale,  bad,  90,  91. 
heir  of,  was  trustee  for  executors  of  legal  estate,  611. 
judgment  no  longer  affects  lands  of,  1208  et  scq. 

under  Judgments  Act,  183S,  affected  lands  of,  1208. 
lease  by,  under  express  power  to  trustee  for  himself,  48. 
leave   to   bid   given  to  legal,   conducting  sale,  under  special  circum- 
stances, 43. 
usually  applied  for  by,  on  sale  in  bankruptcy,  42. 
when  given,  on  sale  by  Court,  42. 
liability  of,  for  mistake  of  agent  to  second  mortgagee,  83,  n.  {m). 

for  succession  duty,  1229. 
lunatic,  vesting  order  as  to  lands  of.     See  Teustee  Act. 
married  woman,  conveyance  by,  16,  17. 
mortgage  deed,  copy  of,  cannot  be  retained  by,  after  satisfaction,  491, 

695. 
mortgagor  cannot  be  sued  by,  after  sale  and  foreclosure,  9.53. 

may  be  sued  by,  after  sale  imder  power,  953. 
not  an  express  trustee  except  of  surplus  moneys,  444. 

no  evidence  admissible  after  six  years  to  prove  surplus,  444,  n.  (t). 
notice  of  claim,  should  give  to  purchaser,  when,  1192. 
incapacity  in  mortgagor  affects,  51. 
of  sale  by,  81. 
under  Conv.  Act,  1881 .  .82. 
of  bankrupt  preventing  disclaimer  must  covenant  against  rents,  &c.,  681. 
of  land  taken  under  L.  C.  C.  Act, 

entitled  to  be  present  at  assessment  of  price,  524. 
have  debt  satisfied,  524. 
of  leaseholds,  difficulty  arising  under  L.  T.  Rules  as  to,  1248. 
practice,  1248. 
-  executor  of,  cannot  buy  fee  simple,  980. 
of  life  estate  must  account  for  rents  after  death  of  tenant  for  life,  944, 

945. 
of  purchaser  may  enforce  his  contract,  1029. 
of  vendor's  lien  takes  svibject  to  prior  equities,  733. 
party  interested  within  Partition  Act,  1868,  s.  4..  1137,  1138. 
payment  of  interest  to,  by  vendor,  in  lieu  of  notice,  320. 
possession  of,  for  twelve  years  bars  equity  of  redemption,  440,  456. 
even  though  he  keep  account  of  rents,  440. 
may  be  of  any  part  of  mortgaged  land,  457. 
unless  he  is  also  entitled  to  equity  of  redemption,  457. 
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postponed, 

by  delivery  of  title  deeds  to  mortgagor,  not  necessarily,  857. 
by  non-possession  of  title  deeds  not  necessarily,  857. 
by  what  negligence  as  to  title- deeds,  857  et  scq. 
in  respect  of  further  advances  after  notice,  845. 
to  hen  of  purchaser  if  subsequent  to  contract,  519. 

vendor,  -when,  730. 
to  prior  judgment  if  he  has  notice,  1213, 
to  piu'chaser  by  fraudulent  concealment  of  claim,  1192. 
silence  as  to  claim,  when,  853,  854. 
power  of  sale  of, 

before  Lord  Cranworth's  Act,  73. 
does  not  enable  him  to  sell  to  himself,  37,  41. 
to  trustee  for  himself,  41. 
"  trade  machinery,"  60,  n.  [k). 
duties  of  mortgagee  exercising,  91,  n.  [q). 
gives  him  right  to  sell,  not  to  take  at  a  valuation,  4 1 . 
may  be  exercised  adversely  to  mortgagor,  41,  60. 

to  clear  mortgagor's  title,  83. 
not  extinguished  by  his  concurrence  in  demise,  61. 
under  Oonv.  Act,  60,  61,  82. 

may  be  excluded,  61. 

exercised    by    person    entitled    to    give 
receipt  for  mortgage  money,  62. 
whether  suspended  or  extinguished  by  sub-mortgage,  61. 
priority  of.     See  Purchaser  for  Value  without  Notice  ;  Priority. 
proceedings  by,  under  Trustee  Act,  1893,  s.  44.  .1134,  1135. 
production  of  deeds  by,  when  enforced,  487  f^  scq. 
if  he  consent  to  sale,  490. 

if  production  covenanted  for  by  mortgagor,  488. 
not  without  consent  of  mortgagor,  488. 
want  of  notice  may  protect  mortgagee,  488. 
under  Conv.  Act,  488. 
proof  by,  in  administration  action  after  abortive  sale  allowed,  953. 
puisne,  offer  to  disclaim,  costs  against,  80,  n.  [p). 

purchase-money,  not  compelled  to  pay  in  for  incumbrances  larger  sum 
than,  1058,  1059. 
paid  into  Court,  not  entitled  to  accumulations  on,  1178. 
purchaser  from,  bound  by  prior  agreement  with  mortgagor,  953. 

within  27  Eliz.  c.  4.. 913. 
remedies  of,  may  all  be  pursued  concurrently,  80. 
representatives  of, 

could  not  convey  to  transferee  under  V.  &  P.  Act,  611. 

under  power  of  sale  under  V.  &  P.  Act,  612. 
persons  to  convey  under  Conv.  Act,  G12. 
right  of  pre-emption  given  to,  by  mortgagor,  272. 

redemption  may  be  postponed  by,  how  far,  603. 
sale  by, 

after  satisfaction,  79,  n.  (A). 

after  tender  of  payment  at  his  own  risk,  79. 

before  notice  given  to  mortgagor,  effect  of,  on  purchaser,  79,  81. 
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llO'RTGrAG'EE— continued. 
sale  by — continued. 

cannot  be  made  pending  redemption  action,  80. 
concurrence  of  mortgagor  unnecessary  to,  60. 
depreciatory  conditions  should  not  he  used  on,  194,  19.5. 
•     does  not  place  Lim  in  fiduciary  position  to  mortgagor,  41. 

even  though  mortgage  in  form  of  trust  for  sale,  41,  80,  n.  (/). 
foreclosure,  order  nisi  for,  does  not  supersede,  80. 
general  rules  as  to  staying,  79,  80. 
improvident  or  harsh,  not  set  aside,  SO. 
may  be  by  public  auction  or  private  contract,  73. 

made  in  spite  of  offer,  not  tender,  of  payment,  80,  81. 
notice  of,  under  Conv.  Act,  1881 .  .82. 

oppressive,  may  be  restrained,  80,  81.  ,  oo 

purchase-money  on,  may  be  allowed  to  remam  on  mortgage,  89. 
to  clear  title,  83. 

to  company  in  which  he  is  shareholder,  42. 

to  one  of  mortgagors,  on  mortgage  by  tenants  m  common,  good,  42. 
under  power  after  extinction  of  equity  of  redemption,  does  not  make 

him  trustee  of  proceeds,  457. 
under  power  not  compelled  after  foreclosure,  1058. 

with   notice   of   later  incumbrancers  renders  him  liable  to  them, 

how,  94. 
satisfied  term  can  be  set  up  by,  how  far,  53o. 
second,  leave  to  bid  refused  to,  being  also  creditor  s  assignee,  38. 
may  seU  subject  to  first  mortgage,  79,  80. 
purchase  by,  of  interest  of  first,  pendeufe  lite,  good,  267- 

selling  under  power  ot  sale,  i^. 

solicitor  mortgagee,  costs  of,  94,  n.  («),  95,  207,  n    (/>). 
of,  bidding  at  sale,  not  aUowed  to  retract,  136. 
'  Uen  of,  on  deeds  as  against  mortgagor,  489. 

mortgagor's   trustee    m    bank- 
ruptcy, 489,  n.  iff). 
may  pui-chase  under  certain  circumstances,  42. 
mortgagor,  mortgagee  has  constructive  notice  through  him, 
900. 

surolus  proceeds,  how  to  be  dealt  with  by,  on  sale,  93. 

surplus  procee     ,  ^^^  ^^  ^^_^  .^  ^^^^^  ^^^^^^^  ^^^^  .^  ^^^^  ^^  ^^^p^t^,^ 

94,  687. 
tenant  at  wiU  to  mortgagor  after  payment  off,  448,  449. 
tender  to,  by  cheque,  80,  n.  {m). 

under  protest,  80,  n.  {m). 
time  does  not  run  against,  x      .ca   ari 

^^here  tenant  in  common  with  others  of  property,  460,  461. 
while  tenant  for  life  of  mortgaged  estate,  460. 
time  runs  against, 

from  last  receipt,  440. 

not  from  right  of  entry,  440.  .     ^         i.     „^^   Ain 

even  though  stranger  has  got  title  agamst  mortgagor,  440. 
purchaser  from  mortgagee  is  equally  protected,  440. 
title  of,  after  satisfaction,  79,  n.  (A)- 

barred  by  statute,  not  revived  by  vesting  order,  472,  n.  {ff). 
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title  of,  purchaser  buying  from,  under  Conv.  Act,  60. 
title-deeds,  duties  of,  as  to,  4:87  et  scq. 

liability  of,  for  destruction  or  loss  of,  490. 
what  sufficient  indemnity  to  mortgagor  for,  490,  491. 
transfer  by,  must  be  made  if  required,  603. 

trustee,  of  equitable  estate  from  c.  q.  t.  protected  by  legal  estate,  837,  838. 
of  nominal  reversion  for  purchaser  under  Trustee  Act,  ■when, 

609. 
power  of,  to  release  part  of  lands  on  sale,  qnare,  630,  631. 
under  voluntary  settlement  cannot  consolidate  against  volunteers,  912. 
vesting  order  as  to  lands  of.     See  Trustee  Act. 

does  not  revive  title  of,  barred  by  statute,  472,  n.  (y). 
wife  of,  not  entitled  to  dower,  541. 

MORTGAGEE  (LEGAL  COSTS)  ACT,  1895, 
references  to,  94,  n.  (m),  95,  207. 

MORTGAGOR, 

agent  of,  has  not  general  authority  to  receive  mortgage  money,  682. 

secus,  if  he  produce  client's  deed  and  receipt,  682,  683. 
agreement  with,  by  purchaser  from  mortgagee,  binds  him,  954. 
attornment  of,  to  moi'tgagee  creates  estoppel,  821. 
bankrupt,  sale  of  property  of,  42,  n.  (A). 
barred  after  twelve  years  from  possession  by  mortgagee,  456.- 

or  from  acknowledgment  of  title,  456. 

what  is  acknowledgment.     See  Acknowledgment. 
can  be  sued  on  covenant  after  sale  under  power,  953. 
cannot  be  sued  on  covenant  after  foi'eclosure  and  sale,  953. 
cannot  prejudice  subsequent  incumbrancers  by  waiving  notice  of  sale,  81 . 
concurrence  of,  in  sale  by  mortgagee,  covenants  for  title  on,  573. 

under  power,  unnecessary,  538. 
contract  by,  for  sale  to  mortgagee  of  equity  of  redemption,  at  date  of 
mortgage,  271,  272. 
to  postpone  right  of  redemption,  how  far  valid,  604. 
conveyance  by,  mortgagee  necessary  party  to,  538. 
costs  paid  to  mortgagee's  solicitor  under  threat  recoverable  by,  80,  n.  («). 
entitled  to, 

discharge  where  purchaser  keeps  mortgage  on  foot,  533. 

expenses  incuiTed  by  complication  of  title  by  mortgagee,  695. 

mortgage  deed  on  payment  off,  491. 

production  of  deeds,  487. 

what  indemnity  in  respect  of  title  deeds,  490,  491. 
falsifying  title,  criminally  liable,  105,  106. 
fraudulently  suppressing  material  document,  liability  of,  338. 
if  more  than  one,  must  covenant  jointly  and  severally,  573. 
lease  by,  to  himself,  when  good,  48,  49. 

under  power,  covenants  in,  run  with  reversion,  911,  912. 
may  be  declared  trustee  for  equitable  mortgagee,  1183,  n.  [l). 
mortgagee  is  tenant  at  will  to,  after  satisfaction,  449. 
selling  has  no  fiduciary  relation  to,  41. 
may  be  restrained  by,  when,  80,  81. 
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not  compelled  to  pay  off  mortgage  on  contract  to  gi-ant  lease,  lOoS. 
not  tenant  at  will  to  mortgagee,  447. 

payment  by,  what  sufficient  under  Stat,  of  Lim.,  463,  464. 
of  interest  by  receiver  is  payment  by  agent  of,  464. 
rent  by  tenant  of,  does  not  bind  mortgagor,  463,  464. 
purchase  by,  from  mortgagee,  does  not  defeat  second  mortgagee,  83. 

under  mortgage  by  tenants  in  common, 
good,  42. 
purchase  of  first  mortgage  by,  does  not  defeat  mesne  incumbrancers, 

953. 
receipt  of,  for  more  than  actual  advance  binds  him  as  against  transferee, 

861,  n.  {I). 
refusing  to  sm-render,  person  may  be  appointed  in  lieu  of,  609,  n.  («). 
relief  to,  against  mortgagee  enforcing  legal  title  when  refused,  312. 
right  of  pre-emption  given  to  mortgagee  by,  272. 
sale  at  suit  of,  not  immediately  ordered  in  default  of  appearance,  1159. 

ordered  on  what  terms,  1156. 
sale  by,  mortgagee  consenting  to,  must  produce  deeds,  488. 

of  estate  as  unincumbered  involves  payment  off  of  incumbrances 
by  him,  1072. 
service  on,  necessary,  in  proceedings  under  T.  Act,  1893,  s.  44..  1134, 

1135. 
solicitor,  affects  his  client  with  notice,  900. 
trustee  in  bankruptcy  of,  taking  surrender  of  mortgage,  stands  in  place 

of  mortgagee,  953. 
voidable  lease  by,  mortgagor  cannot  dispute  validity  of,  910,  911. 
rights  of  purchaser  under,  910,  911. 

MORTMAIN.     See  Chaeity  Eneolmenx. 

conveyance  of  lands  in,  does  not  require  enrolment,  706. 
corporations  can  hold  lands  under  licence  in,  30. 

MORTMAIN  AND  CHARITABLE  USES  ACTS,  30. 

conveyance  to  charity  requires  enrolment  under,  692,  705. 

under  Religious  Buildings  Act  not  subject  to,  707. 
devise  of  residuary  estate  by  testator  before,  but  dying  after,  310. 
enrolment  under,  705  ef  seq. 
exemptions  from,  706,  707. 
"  land,"  definition  of,  under,  707,  n.  (o). 
power  to  hold  in  mortmain  may  not  relieve  from,  706,  n.  (i). 

MOTIVE, 

for  objections  not  considered,  509. 
illegal,  of  purchaser,  does  not  avoid  conveyance,  762. 
undisclosed,  for  purchase  does  not  make  time  essential,  498,  499. 
secus,  where  motive  disclosed,  499. 

MUNICIPAL  CORPORATION, 

building  scheme,  where  not  bound  by,  774,  n.  («). 

cannot  sell  under  L.  C.  C.  Act  without  consent  of  Treasury,  26. 

general  power  of  alienation  of,  26. 

how  restricted,  26. 
purchaser  from,  liability  to  erect  houses  under  contract,  1026. 
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MUNICIPAL  CORPORATIONS  ACT,  1882, 
restrictions  on  sales  by,  26. 

MURDER, 

conviction  for,  effect  of,  under  old  law,  21. 

present  law,  21,  22. 

MUTILATION, 

deeds,  how  affected  by,  as  evidence,  363. 

MUTUAL  COVENANTS, 

on  sale  of  bviilding  estate,  770  et  seq. 

purchaser  of  reversion  may  restrain  breaches  of,  924. 

MUTUALITY, 

of  obligations  inferred  from  nature  of  transaction,  1002. 

plaintiff's  rights  at  law,  how  far  affected  by,  1001  et  seq. 
want  of,  at  law,  1064. 

in  equity,  how  far  defence  to  specific  performance,  1064. 
founded  on  want  of  title  in  plaintiff,  1065. 
not  unless  purchaser  repudiates  on  discovery,  1065  et  seq. 


NAME, 

in  whose,  attorney  should  execute  deed,  592. 
of  parties  to  contract  necessary,  234  et  seq. 
of  principal,  agent  should  sign  in,  985  et  seq. 

auctioneer,  not  disclosing,  liable,  200. 
of  stranger,  contract  in,  how  far  enforceable,  1069. 

NATURAL, 

love  and  affection  may  aid  inadequate  consideration,  754,  n.  (a). 

NATURALIZATION, 

Crown  title  previously  acquired  not  affected  by,  32. 

in  the  Colonies,  32,  n.  (.r). 

of  subjects  of  the  United  States,  32,  n.  (.v). 

NATURALIZATION  ACT,  1870, 

alien  might  purchase  land  prior  to  denization  before,  3 1 . 
effect  of,  31,  32. 
not  retrospective,  31. 

NAVIGABLE  RIVER.     See  Rivee. 

NEGATIVE, 

covenants.     See  Covenants. 
evidence.     See  Evidence. 

NEGLECT, 

meaning  of,  in  covenant  for  title,  704 . 
to  deliver  abstract,  341. 
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to  examine  title-deeds,  deposited,  does  not  postpone  mortgages,  859. 

title  gives  purchaser  notice  of  all  that  is  on  it,  881,  887,  888. 
to  proceed  with  contract  may  entitle  other  party  to  rescind,  499,  500. 
to  require  performance,  when  waiver  of  time,  503, 

NEGLIGENCE, 

as  to  description  of  property  on  material  point  avoids  contract,   146, 

147. 
as  to  title-deeds, 

hondjidc  inquiry  for,  with  reasonable  excuse,  is  not,  859. 
equitable  estate,  when  postponed  by,  859,  860. 
legal  estate  not  postponed  by,  857,  858,  859. 

unless  there  is  evidence  of  fraudiilent  intent,  858,  859. 
what  is  e\ddence  of  fraudulent  intent,  857  et  seq. 
not  notice  of  registered  deed  in  register  county,  867. 
enabling  fraud  by  solicitor  postpones  client  to  purchaser,  839. 
equitable  title  postponed  by,  851. 

not  mistake,  so  as  to  be  defence  to  specific  performance,  1050,  1060. 
of  auctioneer,  effect  of,  on  right  to  commission,  206,  207. 
of  solicitor  in  not  making  searches,  1196,  1197. 

.passing  defect  in  title,  339,  1197,  n.  (e). 
stating  case  for  counsel,  1197,  n.  (e). 
of  trustee  may  postpone  c.  q.  t.  to  equitable  mortgage,  844. 
of  valuer  may  be  defence  to  specific  performance,  1098. 
what  sufficient  to  fix  purchaser  with  notice,  879,  880. 

NEGOTIATIONS, 

by  pvirchaser  in  possession  preclude  him  from  resisting  specific  per- 
formance, 1092. 
right  to  rescind  under  condition,  how  affected  by,  177,  178. 
subsequent,  may  amount  to  waiver  of  notice  given,  82. 

NEPHEW, 

purchase  in  name  of,  may  be  advancement,  970,  n.  (s). 

NEXT  PRESENTATION.     See  Presentation. 

NOMINAL  PURCHASER.    And  see  Resulting  Tettst. 
appointment  of,  need  not  be  in  writing,  968,  n.  [d). 
not  being  real  purchaser,  how  far  defence  to  specific  performance,  1069. 
parol  evidence  admissible  to  prove  that  purchaser  is  merely,  968,  969. 

NOMINEE, 

purchaser's,  refusing  to  complete,  537. 

NON-EXISTENCE, 

of  estate  in  part  distinguished  as  defence  from  want  of  title,  1071. 
whether  any  relief  for,  after  conveyance,  815,  810. 

NON-PAROCHIAL  REGISTERS  ACT,  1840.. 387. 

NOTARIAL  ACTS, 

by  diplomatic  or  consular  agents,  how  proved,  357. 
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NOTICE, 

actual,  how  far  necessary  to  affect  purchaser,  875. 

what  is  sufficient,  875. 
constructive, 

classification  of  Wigram,  V.-C,  879. 

criticisms  of  the  classification,  880,  881. 
Conveyancing-  Act,  1882,  merely  enunciates  principle  of,  879. 
doctrine  of,  docs  not  invalidate  titles  acquired  under  S.  L.  Acts, 

888. 
lessee  has,  of  lessor's  title,  775,  776. 
may  exist  without  personal  knowledge,  877,  878. 
of  an  impropriety,  72,  n.  («). 
of  negative  covenants  siifficient,  775. 
of  restrictive  covenants,  776. 

pm'chaser  has,  of  all  he  might  have  learned  on  examining  title,  774, 

881. 
inquiry,   168,  n.  (»), 
196. 
of  judgment  entered  up  if  he  search  register,  881. 
real  nature  of,  878,  879. 
to  agent,  what  has  been  held  to  be,  901,  902. 
conveyance  in  consideration  of  pre-existing  debt  is,  how  far,  896. 
deed  entered  on  court  rolls  is,  if  purchaser  search  them,  880,  881,  891. 
deed  registered  is,  if  purchaser  search  register,  880,  891. 
equitable  right  of  tacting  legal  estate  not  prevented  by,  843. 
executor  not  giving,  to  co-executors  postponed  to  later  purchaser,  873, 

874. 
from  physical  facts,  how  far,  882,  883,  1195. 
further  advances  subsequently  made  postponed  by,  845, 
judgment  creditor  does  not  obtain  priority  by,  1213,  1214. 
legal  estate  without,  gives  indefeasible  rights,  843. 
lis  pendens  is,  to  all  the  world  if  registered,   881,  891,      And  see   Lis 

Pendens. 
mortgagee  with,  cannot  set  up  satisfied  term,  535. 
neglect  to  inquire  for  deeds  may  amount  to,  844. 
of  annuity  unregistered  postpones  purchaser,  866,  u.  {s),  1225,  1226. 
of  application  under  S.  E.  Act,  on  whom  to  be  served,  1124. 
of  bankruptcy  immaterial  after  three  months,  1225. 

invalidates  dealings  with  bankrupt,  1224,  1225. 
of  bill  by  purchaser  being  unpaid,  notice  of  vendor's  lien,  889. 
of  bill  payable  to  order  of  married  woman,  whether  notice  that  it  binds 

separate  estate,  qucvre,  889. 
of  breach  of  trust  renders  purchaser  liable,  195,  G20. 

what  will  affect  purchaser  with,  894. 
of  change  of  ownership,  change  of  solicitor  is  not,  895. 
of  charge  at  date  of  security  prevents  priority  from  stop  order,  873, 
874. 
on  lease  prevents  purchaser  merging  it  in  reversion,  910. 
of  charitable  mortgage,  not  where  mortgage  is  equitable,  850. 

to  first  purchaser  binds  subsequent  purchaser, 
qucere,  850,  933, 
trust,  effect  of,  on  purchaser,  850,  851,  933. 
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of  claim  affecting  part,  notice  of  its  true  extent,  882,  883. 
affects  purchaser  who  makes  no  inquiry,  888,  889. 
mortgagee  must  give,  when,  853,  854. 
purchaser  with,  not  allowed  for  improvements,  854,  855. 
of  collateral  matters,  purchaser  has  not,  894. 

of  covenant  for  production  should  be  indorsed  on  deeds  retained,  697. 
of  deed, 

forming  part  of  title  is  notice  of  its  contents,  877,  878. 
not  forming  part  of  title,  not  notice  of  its  contents,  878,  891,  n.  (i), 
894. 
e.g.,  of  collateral  deed  of  covenant,  879. 

of  settlement  alleged  not  to  affect  title,  879,  895. 
notice  of  all,  purchaser  Avould  have  learned  hy  its  examination,  881, 

886  et  scq. 
notice  of  its  deposit,  when,  878. 
unregistered,  must  be  actual,  867,  868,  872. 
of  deposit  of  deeds,  excuse  for  non-delivery  is  not,  858. 
of  enfranchisement  under  Copyhold  Acts,  286. 
of  equitable  mortgage  from  absence  of  deeds,  490,  491,  1195. 
of  facts,  inquirj'  into  which  is  barred,  purchaser  has,  196. 
of  fraud  by  solicitor,  client  not  affected  with,  when,  900  et  scq. 
from  imusual  mode  of  execution,  888. 

in  original  purchase,  whether  sub-purchaser  affected,  750,  751. 
of  fraudulent  conveyance  does  not  affect  purchaser,  1012. 
of  grounds  for  reopening  foreclosure,  purchaser  when  affected  with, 

478,  479. 
of  incumbrance  postpones  purchaser  to  aU  subsisting  incumbrances,  841. 
to  purchaser,  effect  of,  289. 
to  vendor,  effect  of,  289. 
of  intention  of  company  to  take,  acquiescence  by  owner  in,  301,  303. 

service  of,  effect  of,  defined,  301,  302. 
to  exercise  option,  272,  273. 
of  interest  of  holder  of  title  deeds,  non-possession  of  vendor  is  not,  884. 
of  judgment  postpones  subsequent  mortgagee,  1213. 

unregistered  affects  purchaser,  how  far,  872,  873. 
of  legal  estate  outstanding,  notice  of  trusts  of  it,  887. 
of  lessor's  title,  purchaser  has,  though  he  may  not  call  for  it,  187,  887. 

effect  of  Conv.  Act  on  the  rule,  888,  891. 
of  lien,  effect  of,  on  rights  of  sub-purchaser  or  mortgagee,  730. 
of  mortgage  title,  notice  of  dealings  with  equity  of  redemption,  887. 
of  mortgagee  of  circumstance  which  may  invalidate  purchaser's  title, 

52. 
of  neo-ative  covenants  affects  purchaser's  liability,  how,  768. 

constructive  notice  sufficient,  774. 
of  objections  to  title  may  preclude  requisitions,  508,  509. 
of  occupancy,  effect  of,  884  el  seq.,  1194. 

of  order  under  Partition  Acts,  service  of,  when  dispensed  with,  1142, 
1143. 
S.  E.  Act  must  be  indorsed  on  settlement,  1125. 
of  original  lease,  how  far  purchaser  of  sub-lease  has,  886,  887. 
of  payment  of  rent  to  A.,  notice  of  A.'s  title,  885. 
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tiOTICE—co>iti>ii<ed. 

of  post-nuptial  settlement,  notice  of  ante-nuptial  agreement,  8S1. 

of  preparation  of  draft,  not  notice  of  executed  deed,  894. 

of  previous  satisfaction  of  mortgage  debt,  effect  of,  on  purchaser,  79, 

n.  (A), 
of  jmor  equity  unnecessary  to  give  priority  over  judgment,  1212,  1213. 
of  proceedings  under  Trustee  Act,  1893,  s.  44,  service  of,  1134,  1135. 
of  purchase, 

mortgagee  having,  postponed  for  not  stating  claim,  8o4. 
of  equitable  estate  in  land  gives  no  priority,  106,  107,  850,  851, 
1193. 
may  be  protected  by  legal  estate,  864. 
of  equitable  estate  should  be  given  to  trustees,  106,  107,  712,  863. 
of  equity  of  redemption  to  mortgagee  not  necessary  to  prevent  con- 
solidation, 713. 
prevents  tacking,  713. 
of  legacy  gives  priority  over  subsequent  stop  order,  107. 
of  proceeds  of  future  sale  of  land  gives  priority,  850,  851. 
of  reversion  at  undervalue,  relief  afforded  against  sub-purchaser 

with,  750. 
of  sale  of  jDersonalty  to  trustees,  1193. 
of  sale  by  mortgagee, 

duly  given,  may  be  waived  by  subsequent  negotiation,  82. 
failure  to  give,  invalidates  sale,  when,  81. 
good,  if  proper  period  elapses  between  it  and  sale,  81. 
may  be  given  to  blind  or  deaf  person,  82. 
infant,  82. 
lunatic,  82. 
to  be  given  under  Conv.  Act,  82. 
of  sub-purchaser  of  circumstance   which   may  invalidate  purchaser's 

title,  52. 
of  subsequent  incumbrances,  effect  of,  on  mortgagee's  duties,  as  to  sur- 
plus, 93,  91. 
of  tenancy, 

notice  of  landlord's  title,  884. 

tenant's  equities,  883,  884,  1194. 

as  between  purchaser  and   tenant  after  completion, 

884,  885. 
does  not  extend  beyond  equities  of  occupier,  885. 

preclude  right  to  specific  performance  with 
abatement,  1083. 
extends  to  equities  of  tenant  under  collateral  agree- 
ment, 883,  884. 
not  as  between  vendor  and  purchaser,  885,  1083,  1084. 
of  title  of  person  in  possession,  pui'chaser  dealing  with,  has,  884. 

vendor,  purchaser  has,  whether  he  inquire  into  it  or  not,  885 
ct  seq. 
contract  to  accept  short  title  does  not  relieve  from,  890. 
of  transfer,  failure  to  give,  does  not  destroy  right  of  foreclosure,  896. 
of  trust  renders  legal  estate  liable  to  it,  844. 
when  not  to  appear  on  abstract,  336. 
of  voidable  agreement  binds  purchaser,  how  far,  907,  90S. 
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of  want  of  necessary  notice  to  mortgagor,  effect  of,  81. 
owner  of  legal  estate  may  be  postponed  by,  843. 
priority,  lodgment  of,  under  L.  T.  Acts,  1251,  1253. 
priority  by  registration, 

not  affected  by,  under  Yorkshire  Registry  Acts,  704,  8G9. 
prevented  by,  at  date  of  conveyance,  865,  866. 

must  be  express  to  postpone  registered  deed,  866,  867. 
seats,  if  notice  acquired  after  conveyance,  865,  866. 
priority  destroyed  by,  before  payment,  837. 

after  part  payment  legal  estate  may  protect  amount  paid,  837. 
private  Act  is  not,  891. 

professional  communications  not  admissible  to  prove,  903  i?^  seq. 
public  Act  is,  to  all  the  world,  880,  881. 
purchaser  bound  by,  to  same  extent  as  his  vendor,  906,  907. 
from  person  without,  not  affected  with  notice,  933. 
not  postponed  by,  prior  to  registration  of  transfer  of  shares, 

842. 
of  estate  subject  to  paramount  charges,  how  far  affected  by, 
946,  947. 
recital  may  be,  876,  882,  895. 

not  if  ambiguous,  895. 
registration  is  not,  ]}()•  se  in  Middlesex,  866. 

Yorkshire,  704,  869,  870. 
requiring  consent  to,  or  dissent  from,  application  under  S.  E.  Act, 
how  given,  1122. 
when  dispensed  with,  1122. 
suspicious  circumstances  alone  are  not,  895. 
time  for  completion  may  be  limited  by,  500. 

deposit  need  not  be  sued  for  or  returned  on  expiration  of,  502. 
must  be  reasonable,  501. 
to  agent  of  solicitor  is  notice  to  principal  solicitor,  903. 
to  counsel  as  such,  effect  of,  898. 

to  one  mortgagee  is  notice  to  his  co-mortgagees,  845,  n.  (r). 
to  purchaser  of  unregistered  execution,  effect  of,  1216,  1217. 
to  rescind  by  purchaser  good  on  vendor's  refusal  to  remove  objection, 
502. 
must  be  reasonable,  501, 
to  solicitor, 

affects  his  client  taking  mortgage  from  him,  900. 
employed  by  both  parties  affects  purchaser,  how  far,  899,  900. 
in  prior  transaction  formerly  bound  client,  896. 
provision  of  Conv.  Act  as  to,  897,  89S. 

does  not  apply  where  solicitor  himself  vendor,  899. 
effect  of  provision,  898. 
notice  to  client,  873,  896. 
tendency  of  decisions  as  to,  902. 
to  treat.     See  Notice  to  Teeat. 

to  trustees,  after  appointed  trustee  not  affected  by,  873. 
must  be  given  to  all  in  existence,  1193,  n.  U). 
notice  to  co-trustees,  873. 

vmless  he  have  adverse  interest,  873. 
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T<iOTlGE— continued. 

to  trustees,  of  assignment  of  equitable  interest  binds  though  indirect, 
863,  877,  878. 
of  purchase  of  legal  remainder,  1193,  1194. 
of  sale  of  land,  1193. 

personalty,  1193. 
under  L.   T.  Act,   1875,  s.  50,  defeasible  legal  estate  protected  by, 

1249. 
to  protect  mortgage  term,  1250. 
want  of,  may  protect  mortgagee  from  liability  imder  covenant  for  pro- 
duction, 488. 
order  of  Court  not  invalidated  against  purchaser  for,  1128. 
will  entered  on  Court  Rolls  is,  if  purchaser  search,  880,  891. 
will  registered  is,  if  purchaser  search  register,  880,  891. 

NOTICE  TO  TREAT.     Sec  Cotjniee- Notice  ;  House  ;  Railway  Company. 
abandonment  of, 

good,  on  counter-notice  being  given  to  take  whole,  279,  n.  (;). 
presumed,  when,  285,  286,  1017,  1018. 
company  is  bound  by,  and  cannot  withdraw,  277,  1018. 
deposit  must  be  for  all  lands  comprised  in,  521. 
for  estate  which  determines,  not  enforceable   against  company,   278, 

279. 
for  part  of  house  may  be  met  by  counter-notice  to  take  whole,  279. 

revives  on  refusal  or  inability  to  sell  whole,  279. 
for  part  of  manufactory  may  be  met  by  counter-notice  to  take  whole, 

279,  280. 
heir  not  bound  by,  till  terms  and  price  fixed,  278. 
intention  as  to  minerals  should  be  stated  in,  230. 
landowner  not  bound  by,  till  terms  and  i)rice  fixed,  277,  278,  1017. 
last,  company  bound  to  proceed  under,  284. 
must  be  acted  upon  within  reasonable  time,  285,  286. 
notice  of  enfranchisement,  whether  has  same  effects  as,  quccre,  286. 
purchaser  ignorant  of,  277. 

remedy  upon,  is  mandamus,  not  specific  performance,  285,  1018. 
second,  may  be  given  to  take  further  authorised  lands,  284. 
unauthorised  object  cannot  be  gained  by,  284. 
under  earlier  Act  not  available  for  compulsory  powers  under  new  Act, 

525,  526. 
withdrawal  of,  effect  of,  280. 

NUISANCE, 

defence  to  specific  performance,  how  far,  1071. 

estabhshment  of  national  school  not,  782,  783. 

purchaser  of  reversion  on  lease,  how  far  liable  for  subsisting,  956. 

vendor  liable  for  concealing  from  his  agent,  100. 

what  is  a,  783,  n.  (r),  956,  n.  [n). 

NULLITY, 

effect  of  decree  of,  on  ante-nuptial  contract,  921. 

NUN, 

capacity  of,  to  take  or  di-spose  of  property,  28. 
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OBJECTIONS.     A>id  set  Eeqtjisitions. 

acceptance  of  title,  not  waiver  of,  unless  disclosed  by  abstract,  345. 
as  to  certain  delay  in  completion,  must  be  taken  promptly,  504,  505. 

mere  protest  not  sufficient,  505. 
as  to  inability  to  deliver  possession,  may  involve  costs,  507. 
as  to  time,  how  far  defence  to  specific  performance,  504. 
condition  as  to  time  for,  how  waived,  341. 

for  rescission,  applies  to  what,  175. 

not  enforceable  before  answering,  175. 
should  give  opportunity  to  withdraw,  178. 
costs,  purchaser  withholding  fatal,  may  be  liable  for,  507. 
for  want  of  certificate  of  master  in  partition  action,  1148,  n.  (?«). 
frivolous,  danger  of  taking,  506. 

new,  may  be  taken  in  defence  to  specific  performance,  507,  n.  (s). 
on  reference  as  to  title.     See  Eefeeence. 
recital  of,  proper  in  deed  of  confirmation  of  title,  550. 
solicitor  cannot  take,  on  purchase  from  client,  506. 
to  title  aliunde,  may  be  taken,  when,  164,  165. 
waiver  of, 

not  effected  by  waiver  of  right  to  abstract,  509. 

possession  is,  when,  512,  513. 

subject  to  specified  condition,  effect  of,  508,  509, 

OBSTRXJCTION, 

of  light.     See  Light. 

of  necessary  way,  is  breach  of  covenant  for  quiet  enjoyment,  790. 

OCCUPATION.     And  see  Possession. 

compensation  not  precluded  by  piu'chaser's,  129. 
description  of,  in  conveyance,  555. 

misdescription  of,  in  particulars,  effect  of,  122,  n.  {z),  153,  154. 
notice  of,  affects  purchaser,  how  far,  884,  1194. 

as  tenant,  how  far  notice  of  landlord's  title,  884. 

how  far  notice  of  occupier's  equities,  883,  884,  1194. 

late,  does  not  affect  purchaser,  884,  885. 
of  vendor,  as  tenant,  not  notice  of  his  having  lien,  885. 
possession  does  not  necessarily  mean  personal,  141,  142. 
seisin,  how  far  presumed  from,  372. 

OCCUPATION  RENT, 

condition  for  receipt  of  rents  and  profits  includes,  141. 
mis-statement  as  to,  in  particulars,  150,  151. 
purchaser  in  possession, 

liable  for,  after  rescission,  517,  999. 
for  fixtures,  656. 
with  interest  deducted,  1107. 

not  liable  for,  on  title  proving  defective,  999,  1000. 
purchaser  of  reversion  on  lease,  not  under  seal,  may  sue  for,  825. 
sub-purchaser,  entitled  in  Equity  only,  how  far  entitled  to,  519. 
vendor  in  possession,  how  far  liable  for,  651,  656,  826. 

where  purchaser  solely  in  default,  656,  657. 
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OFFER, 

acceptance  of, 

by  landowner,  under  L.  C.  C.  Act,  before  verdict  of  jury,  1019. 

by  post,  dates  from  posting,  238, 

conditional,  imports  new  term,  253. 

must  be  complete  and  unequivocal  to  form  contract,  249,  250. 

within  reasonable  time,  254. 
parol  evidence  admissible  to  show  conditional  nature  of,  254,  255. 
■written,  may  be  by  parol,  252. 
of  purchase  by  third  party,  false  assertion  of,  by  vendor,  110. 
revocation  of,  after  acceptance  posted,  238. 

by  death  or  bankruptcy,  253,  254. 
need  not  be  express,  254. 

OFFICE  COPIES.     See  Copies. 

OFFICIAL, 

appointment  of,  -presumption  of,  375,  376. 

receipt  and  certificate  for  succession  duty  discharges  purchaser,  1230. 
receiver  may  sell  property  of  bankrupt  before  ai^pointment  of  trustee, 
74,  n.  {rj). 
property  of  bankrupt  vests  in,  till  trustee  appointed,  22,  74, 
n.  [9). 
OMISSION, 

condition  agamst  compensation  for,  154,  155,  681. 

in  operative  part  of  deed,  when  supplied  by  recitals,  548,  549. 

of  parcels  from  conveyance,  purchaser,  when  relieved  against,  817. 

of  stipulations,  if  deliberate,  bind  the  parties,  1052,  1053. 

to  inquire  for  title-deeds.     See  Negligence. 

ONUS, 

in  transactions  between  persons  in  fiduciary  position,  37,  50. 
of  proof, 

of  consideration  for  voluntary  deed  is  on  person  setting  it  up,  927. 

of  grant  of  light,  407. 

of  inacciu-acy  of  recitals  on  purchaser,  when,  334. 

of  sale  of  charity  lands  being  beneficial  is  on  purchaser,  23. 

of  svipporting  family  arrangement  between  father  and  son,  752,  753. 

of  title  being  "  pretenced"  is  on  plaintiff,  265. 

of  voluntary  settlement  being  intended  to  be  irrevocable,  932,  933. 

of  waiver  of  lien,  on  person  denying  it,  733. 

under  sect.  3  of  Partition  Act,  1868.  .1137. 

imder  sect.  4  of  Partition  Act,  1868 .  .1137. 
on  person  relying  on  acquiescence,  56. 
on  sale  of  reversion,  on  purchaser,  749,  756. 

OPERATIVE  PART, 

recitals  affect,  how  far,  548,  549. 

OPINION, 

of  conveyancer.     See  Conveyancee. 

of  counsel.     See  Counsel. 

on  title,  old,  how  far  valuable,  343. 

on  behalf  of  purchaser  and  mortgagee  differ,  how  far,  343. 
statement  of,  of  vendor  as  to  value  does  not  avoid  contract,  109. 


INDEX.  1455 

OPPRESSIVE, 

sale  by  mortgagee  may  be  restrained,  80. 
not  invalid,  80. 

OPTION.     And  see  Pee-emptiox. 

condition  as  to  notice  of  intention  to  exercise,  when  reUeved  against, 

272. 
effect  of  exercise  of,  274. 

Stat,  of  Frauds  on,  276. 
for  renewal  of  lease,  275. 

of  adoption  or  abandonment  of  contract  by  infant,  32. 
of  going  out  of  possession  instead  of  paying  in  purcbase-money,  when 

allowed,  1104,  1105. 
of  purchase, 

conditions  of,  strictly  enforced,  272,  835. 

does  not  make  lease  liable  to  agreement  stamp,  263,  n.  {//). 

exercise  of,  effect  of,  on  rights  of  representatives,  299. 

exerciseable  only  within  prescribed  period,  498. 

purchase -money  must  be  paid  on  day  named,  273. 

time  for  exercise  of,  273. 

to  mortgagee,  272,  275. 

trustees  cannot  give,  at  fixed  price,  89. 

when  lost,  273,  274. 

void  for  perpetuities,  275. 
ORDER, 

for  account  against  purchaser  on  e^'iction  under  prior  title,  945. 
for  payment  has  effect  of  judgment,  1205,  1206. 

of  purchase-money  to  thii-d  person,  when  irrevocable,  213, 
214. 
for  sale,  defective  oi  informal,  binding  in  favoirr  of  pm'chaser,  1187. 
formerly  invalid,  1186. 
ground  for  discharging  purchaser,  1172. 
makes  consent  of  tenant  for  life  unnecessary,  83,  84. 
form  of,  in  specific  performance.     Sec  Specific  Peefoemance. 
in  lunacy,  how  proved,  356. 
not  notice,  891. 

of  Court  not  instrumentinwritingwithin  Apportionment  Act,  823,  n.  («). 
of  reference  of  title,  1109.     xS'ee  Refeeence. 
purchase  by  trustee  under,  valid,  51. 
registration  of,  under  Land  Charges  Acts,  1216  ci  seq. 
sale  imder.     See  Sale  by  Couet. 

not  within  Stat,  of  Frauds,  218,  1168. 
search  for,  and  writs  now  covers  Crown  debts,  1219. 
under  Trustee  Act,  its  effect,  608.     And  see  Tetjstee  Acts. 
what,  equivalent  to  judgment,  1204. 

ORDNANCE  MAP, 

basis  of  description  under  L.  T.  Acts,  554,  n.  {h). 
when  evidence  of  title,  340,  u.  (c). 

ORIGINALS, 

condition  against  production  of,  159. 

loss  of,  when  may  be  supplied  by  secondary  CAidence,  155. 
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ORIGINATING  SUMMONS, 

as  to  purchase -money  where  trustees  unable  to  give  receipt,  632. 
creditor  may  obtain  order  for  sale  by,  1204. 

ORNAMENTAL  TIMBER.     See  Timbee. 

OUSTER, 

of  c.  q.  t.  not  within  Stat,  of  Lim.,  s.  25.  ,444. 

OUTGOINGS, 

condition  for  apportionment  of,  should  include  what,  142. 
meaning  of,  134,  n.  {m). 
vendor  pays  till  completion,  139. 

OUTLAWRY, 

forfeiture  upon,  in  civil  procedure,  abolished,  21,  n.  ij). 
not  abolished,  21. 

OUTSTANDING  INTERESTS.    And  see  Incumbeances  ;  Legal  Estate. 
certificate  as  to  title,  form  of,  how  affected  by,  1114. 
condition  as  to  expense  of  getting  in,  171. 
defect  in  title,  when  not,  317,  319. 
may  be  got  in  by  separate  deed,  530. 
on  conveyance  of,  to  trustees  of  equitable  fee,  concurrence  of  c.  q.  t. 

unnecessary,  93. 
order  of  Court  vesting,  in  purchaser,  297. 
purchase  of,  may  be  made  under  L.  C.  C.  Act,  951. 
trustee  of,  must  convey  at  request  of  c.  q.  t.,  602. 
vendor  must  generally  pay  for  getting  in,  723. 

OVERHANGING  BUILDING, 

whether  passes  under  conveyance,  560. 

OWNER.      A/id   see    Limited    Owkee  ;    Lands    Clauses    Consolidation 

Act. 
adjoining,  right  of  pre-emption  of,  under  L.  C.  C.  Act,  7G2  e(  seq. 

who  is,  within  L.  C.  C.  Act,  766,  767. 
compulsory  purchase  from,  under  disability,  not  a  conversion,  301. 
covenants  by,  of  estate  sold  by  Court,  or  by  his  trustees,  568. 
fishery  over  foreshore,  when  presumed  owner  of  freehold,  360,  n.  (.«). 
of  common  right,  how  he  may  alien,  313. 
party  in  possession  selling  to  R.  Co.,  when  deemed  to  be,  690. 
purchaser  acting  as,  accepts  title,  how  far,  515. 

after  contract  is  equitable,  288. 
registered  under  L.  T.  Acts,  powers  of,  1246. 
sale  by  beneficial  devisee  and  executor  as,  no  breach  of  trust  implied  by, 

620. 
true,  bound  by  valuation  of  jury  under  L.  C.  C.  Act,  90. 

OWNERSHIP, 

acts  of,  by  purchaser  in  possession,  efltcct  of,  515,  1101,  1105. 
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PALATINATE  COrRTS, 

orders  by,  under  Trustee  Act,  may  be  made,  604,  n.  {z). 

whether  evidence  under  •iOth  section,  604, 
n.  (r),  608. 

PARAMOUNT, 

charge,  contribution  by  purchasers  i>iier  se,  946,  947. 
title,  act  of  person  claiming  by,  when  breach  of  covenant  for  quiet 
enjoyment,  792. 
contract  to  sell  not  enforceable  against  person  claiming  under, 

1032. 
purchaser  in  possession  rescinding  and  assenting  need  not  make 
formal  entry,  517. 

PARCELS, 

contract  not  admissible  as  to,  after  conveyance,  556. 
description  of, 

by  reference  to  occupancy,  effect  of,  555. 

fixtures,  how  far  desirable,  559. 

in  conveyance,  how  to  be  made,  554. 
by  reference  to  plan,  554. 

particular  controls  general,  550. 

subsequent  en-or  does  not  affect  full,  555. 
general  words  unnecessary  for,  557. 
identity  of.     See  Identity. 

improperly  included  in  or  omitted  from  conveyance,  742,  817. 
in  surrender  of  copyholds,  556. 
minerals  must  be  expressly  included  in,  on  conveyance  to  company,  556. 

on  enfranchisement,  557. 
trustees  may  sell  in,  73. 
whether  piece  included  m,  question  for  jury,  555. 

PARCENER, 

may  compel  production  of  title  deeds,  484. 

PARDON, 

of  treason  or  felony,  effect  of,  21. 

PARENT, 

purchase  in  name  of,  not  an  advancement,  970,  971. 
transactions  between  child  and,  28,  751  et  seq. 

PARISH, 

poor-rate  books  of,  entries  in,  are  evidence,  354. 
purchase  by  inhabitants  of,  co  nomine,  bad,  30. 
register  of,  extract  from,  whether  e^-idence,  357. 

PARISH  PROPERTY  ACT,  1842, 
sales  under,  26. 

PARLIAMENTARY  VOTERS  REGISTRATION  ACT,  1843.. 293. 

PAROL, 

acceptance  of  wi-itten  offer  of  purchaser  constitutes  good  contract,  252. 
agent  may  be  appointed  by,  210,  968,  n.  {d). 
agreement.     See  Eeatjds,  Statute  of. 
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agreement  before  may  be  carried  out  by  written  after  marriage,  233. 
contract,  adoption  by  heir  of  ancestor's,  effect  of,  301. 

distinguislied  from  parol  declaration  of  trust,  1035,  n.  {x). 
effect  of  Stat,  of  Frauds  upon,  218. 

varying  but  not  conflicting  with  written,  action  lies  on,  1008. 
declarations  generally  admissible  on  behalf  of  defendant,  120,  121. 
of  auctioneer,  effect  of,  on  position  of  purchaser,  120. 
evidence, 

admissible  of  collateral  parol  warranty,  1012,  1013. 
payment,  to  raise  resulting  trust,  9GS. 
to  explain  generally,  1008  ct  scq. 

local,  professional,  or  trade  meaning,  1008. 
reference  to  terms  in  agreement,  246. 
to  help  out  description  in  writing,  235,  236. 
to  prove  collateral  agreement,  1012. 
principal,  who  is,  234. 
tenancy  in  common  on  joint  purchase,  960. 
to  show  contract  was  subject  to  contingencies,  1008. 

deed  was  not  to  take  effect  from  execution,  1012, 

1013. 
execution  of  deed  as  escrow,  736,  1013. 
sale  in  fact  mortgage,  969. 
true  construction,  928,  1013. 
licence,  whether  valid,  222. 

nominal  purchaser  may  be  appointed  by,  968,  n.  {d). 
promise  to  vary  written  agreement  is  defence  to  specific  performance, 

1051. 
release  of  contract  under  seal,  invalid,  1016. 
variation, 

alleged  by  defendant,  effect  of  offer  of  plaintiff  to  perform,  1046, 

1051. 
of  conditions  admissible  in  equity  only  in  defence,  119,  120. 
of  contract,  evidence  of,  inadmissible  at  law,  1008. 

is  a  new  contract  liable  to  Stat,  of  Frauds,  233. 
part  performance  of  subsequent,  defence  to  sjDecific  performance, 
1053. 
vendor's  lien  assignable  by,  732. 
waiver  of  contract,  how  far  defence  to  specific  performance,  1099. 

in  writing  not  defence  to  action  on  contract,   1015, 
1100. 

PARSON, 

when  with  churchwardens  a  corporation  to  i^urchase  land,  30. 

PARSONAGES  ACT,  1865, 

alienation  by  Governors  of  Queen  Anne's  Bounty  under,  26. 
piurchaso  by  Governors  of  Queen  Anne's  Bounty  under,  30. 

PART, 

material,  want  of  title  to,  defence  to  specific  performance,  1071,  1087, 
1090. 
will  vitiate  sale,  151. 
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notice  of  claim  affecting  imspecified,  notice  as  to  entirety,  882,  883. 
trust  to  sell  any,  authorizes  sale  of  entirety,  73,  n.  {z). 
vendor  compelled  to  convey,  when,  1075. 

PART  OWNER, 

may  enforce  production  of  deeds,  484. 

PART  PERFORMANCE, 
acts  of, 

binding  tenant  for  life  may  not  bind  remainderman,  1043. 
must  be  unequi vocally  referable  to  alleged  contract,  1036. 
what  insufficient, 

acts  admitting  of  other  explanation  than  contract,  1038,  1039. 
acts  of  defendant  to  his  own  prejudice,  1045. 
acts  of  trespass,  1039. 
delivery  of  abstract,  1039. 
directions  for  preparation  of  conveyance,  1039. 
execution  of  revocable  instrument,  e.g.,  will,  1010. 
marriage,  1040. 

payment  of  increased  rent,  how  far  evidence  of  agreement  for 
lease,  1038. 
purchase -money,  1039. 
retention  of  possession  after  term,  but  before  notice  to  quit, 
1039. 
by  tenant  not  evidence  of  contract  to 
purchase,  1037. 
survey  and  valuation  of  property,  1039. 
what  sufficient, 

acquiescence  in  expenditure  by  person  in  possession,  1042. 

in  status  of  contract  for  long  period,  1038,  1042. 
acts  unequivocally  referable   to  parol   ante -nuptial   promise, 

1041. 
delivery  or  acceptance  of  possession,  1036. 
possession  without  liability  for  trespass,  1037. 
retention  of  possession  by  mortgagor  after  absolute  conveyance, 
1037. 
tenant  and  execution  of  repairs,  1037. 
effect  of  generally,  1037  ctscq. 
with  option  to  take  new  lease, 
1042, 
application  of,  to  contract  by  corporation,  260,  261,  1039. 
doctrine  of, 

applies  to  contract  to  grant  easement,  1037. 
does  not  apply  where  no  contract,  261. 
generally,  224,  n.  {k). 

limited  to  contracts  relating  to  real  estate,  1030. 
only  allows  evidence  of  what  contract  was,  261. 
principle  of,  224,  n.  (A). 
forbearance  to  bid  on  parol  agreement  that  pui-chase  shall  be  for  Joint 

benefit,  whether,  965. 
none  of  incomplete  contract,  261,  1038. 
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of  contract  as  to  one  lot  does  not  extend  to  another,  1045. 
of  subseqeunt  parol  variation  is  good  defence,  1053. 
reference  as  to  terms  of  contx'act  on  proof  of  contract  by,  10-14. 

only  if  material  terms  are  proved,  1043,  1044. 
terms  of  contract  must  be  proved,  how  far,  1043,  1044. 
uncertainty  in  reference  to  documents,  where,  248,  n.  (s). 

PARTICULARS, 

construed  against  vendor,  118. 

covenants,  &c.  not  mentioned  in,  cannot  be    included  in  conveyance, 
533,  n.  (d). 

examination  by  purchaser  may  cure  misdescription  in,  149. 

meaning  of  "  land  "  in,  124. 

must  be  clear  and  unambiguous,  118,  122. 

must  contain  full  information,  123. 

must  disclose  defects,  123. 

must  mention  incumbrances,  where,  173,  n.  (i). 

must  not  be  deceptive  or  calculated  to  deceive,  128,  129. 

need  not  disclose  facts  notorious  or  customary  in  district,  128. 
of  which  purchaser  has  notice,  127. 

on  sale  by  Court,  preparation  of,  1163. 

settled  in  chambers,  1165. 

plan,  if  referred  to  in,  must  be  accurate,  123,  131. 

qualifying  expressions  in,  as  to  quantity,  effect  of,  on  right  to  com- 
pensation, 676. 

variation  of,  by  parol  only  admissible  as  defence  in  equity,  119,  121. 

vendor's  name  or  description  should  be  stated  in,  236. 

PARTIES, 

admittance  of  one  trustee  only  on  purchase  of  copyholds,  544. 

arrangement  of,  544. 

capacity  of,  should  not  generally  be  specified,  544. 

identification  of,  to  contract,  234  et  seq. 

to  action  by  one  of  several  covenantors,  who  are  necessary,  780,  781. 

for  partition,  annuitants  are  not  necessary,  1146,  n.  (/).     And 

see  Paetition  Acts. 
not  allowed  to  bid  at  sale  by  Court,  1159,  1160, 
to  contract,  name  of,  necessary,  234  et  scq. 
to  conveyance, 

bankrupt  need  not  be,  but  usually  is,  538. 

dower  trustee  proper,  when,  540. 

doweress  unnecessary  under  new  law,  538,  539. 

husband  imnecessary  to  conveyance  of  separate  estate,  542. 

under  M,  W.  P.  Act,  543. 
imder  power,  543. 
under  S.  L.  Act,  543. 
mortgagee  necessary  on  sale  by  mortgagor,  538. 
mortgagor  not  necessary  on  sale  imdcr  power,  538. 
on  sale  by  Court,  who  arc  necessary,  1182,  1183. 
on  sub-purchase  original  purchaser  should  not  be,  536. 
requisitions  as  to,  whether  an  objection  to  title,  175. 
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to  conveyance— coniiinied. 

stipulated  for,  must  be,  though  unnecessary,  537. 

unnecessary,     though     compellable,     vendor    need    not    procure, 

537 
vendor  in  order  for  specific  performance  implies  concurrence  of, 

necessary,  537. 
vendor  must  procure  all  necessary,  537. 
who  should  be,  generally,  536  et  seq. 
wife  entitled  to  free  bench,  necessary,  541,  542. 

how  far  necessary,  where  land  has  been  enfranchised,  541. 
wife,   of   mortgagee  or    trustee,   entitled  to   dower  unnecessary, 
541. 
to  petition  under  S.  E.  Act, 

beneficiaries  under  subsidiary  settlements  are  not  proper,    Ills, 

n.  {q). 

PARTITION.     See  Paetition  Acts. 

authorised  by  power  of  sale  and  exchange,  88. 

by  Commisisioners  under  Inclosure  Act,  324,  n.  [q). 

Court  may  direct,  in  place  of  sale,  1137. 

deed,  Court  may  require  production  of,  484,  n.  (a).         .         ^      .        , 

may  be  made  subject  to  and  m  consideration  of  reservation  of  mmerals, 

78. 
of  lands  of  lunatic  may  be  made  by  committee,  8. 

of  settled  property,  what,  liable  to  succession  duty  on,  1232    1233 
parties  to  action  for,  may  be  declared  trustees  within  Trustee  Act,  606, 

1140. 
powers  of  Court  to  authorise  under  R.  S.  C,  out  of  Court,  1141. 
production  of  deeds  compellable  by  owner  of  estate  under,  484. 
tenant  in  common  claiming,  what  inquiries  entitled  to,  1149. 

PARTITION  ACTS, 
Act  of  1868, 

appUed  only  where  a  suit  for  partition  ,1146. 
construction  of,  1136  et  seq. 
declaration  as  to  trustees  under,  606. 
incorporates  sects.  23-25,  S.  E.  Act,  1856..  1140. 
sect.  30,  Trustee  Act,  1850.  .1140. 
sect.  31,  Trustee  Act,  1893.  .1140. 
owner  of  equity  of  redemption  cannot  combine   what  claims  in 

action  under,  1138. 
person  under  disability  whether  able  to  request  sale  under,  1144, 

1145. 

powers  of  Trustee  Act,  1852,  not  excluded  by,  1140. 

sect.  3  retrospective,  1136,  n.  (.r). 

sect.  4  imperative,  1136,  n.  (y). 

sect.  5  not  a  proviso  on  sect.  3 . .  1138. 
advertisements  under,  1143. 
costs  under,  1149,  1150. 

decree  for  sale  under,  who  bound  by,  1140,  1143. 
mortgagees  when  not  proper  parties  to  action  under,  1138. 
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PARTITION  KCTQ- continued. 
order  under,  for  sale, 

can  only  be  made  in  chambers  where  action  in  district  registry, 

1148. 
discretion  of  Court  as  to  making,  1139. 
form  of,  1147,  n.  (»?),  1148,  n.  [s). 
infant  may  request,  1141,  n.  {i). 
made  at  hearing,  when,  1146,  1147. 
made  in  default  of  defence,  1148. 
made  on  defendant's  admissions,  1148. 
when  infant  undivided  owner,  form  of,  1140,  n.  [h). 
where  necessary  party  out  of  jurisdiction,  how  carried  out,  1140. 
where  parties  interested  not  before  Court,  when  made,  1143,  1148. 
with  reservation  of  minerals  refused,  1149. 
order  under, 

for  transfer  of  proceeds  of  sale,  cannot  be  granted  to  curator  of 

lunatic's  estate  appointed  by  a  foreign  Court,  1141,  n.  (J). 
may  be  made  in  absence  of  interested  parties,  1142. 

all  legally  interested  persons  formerly  essential  parties,  1142. 
service  of  notice  of,  when  dispensed  with,  1143. 
power  of  Court  under,  to  adopt  previous  contract,  1149. 
to  direct  sale,  1135  et  seq. 
to  order  part  sale  and  part  partition,  1149. 
powers  of  Court  under,  may  be  exercised  though  interested  party  under 

disability,  1135,  1144,  1145. 
practice  under,  when  parties  imder  disability  request  sale  or  undertake 
to  purchase,  1145. 
service  of  notice  dispensed  with  and  property  sold, 
1142,  1143. 
procedure  under,  1142. 

reqiiest  for  sale  under,  by  infant.  Court  not  bound  to  comj^ly  with,  1145. 
by  person  under   disability,    how   to  be  made, 
1144,  1145. 
sale  under, 

cannot  be  made  before  master's  certificate  where  inquiries  directed, 

1148. 
leave  to  bid  at,  Court  may  give,  on  terms,  1139. 

not  given  person  having  conduct  of  sale,  1139,  n.  (;). 
proceeds  of,  reconverted  in  case  of  persons  under  disability,  1141. 
rights  of  absent  parties,  how  saved  on,  1144. 
statement  of  claim  under,  need  not  now  claim  partition,  114G. 

should  state,  what,  1136. 
undertaking  to  purchase  by  person  under  disability,  how  given,  1144, 
1145. 

PARTNER, 

benefits  secured  by  one,  are  for  advantage  of  all,  9G3. 
fraud  of,  prevents  statute  running  in  favour  of  others,  445. 
in  building  speculation,  rights  of,  9G4. 
land  of  surviving,  personalty  until  reconverted,  965. 
of  bankrupt  or  deceased  can  make  good  title  to  partnership  property, 
93. 
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of  trustee  cannot  make  costs  out  of  the  trust,  94. 

of  bankrupt  cannot  purchase  the  estate  for  firm,  38. 
on  sale  by,  to  co-partner  what  stamp  duty  payable,  553,  n.  (r). 
payment  by  one,  of  firm  debt  after  dissolution  not  binding  on  other, 

465,  n.  (;). 
secret  profit  cannot  be  made  by,  963. 
share  of  deceased,  co-partner  purchasing,  to  what  abstract  entitled,  322. 

PAETNERSHIP, 

contract  by,  firm,  effect  of  alteration  in  firm  on,  1005. 
division  of  assets  of,  not  liable  to  ad  valorem  stamp,  553,  n.  {r). 
goodwill  of,  assignment  of,  liable  to  ad  valorem  stamp,  553,  n.  (e). 
in  mine  not  sufficiently  proved  by  receipts  for  payments,  241. 
option  for  siirvivor  to  purchase  share  in,  when  exerciseable,  275. 
purchase  of  land  for  piirposes  of,  converts  it,  964. 

creates  tenancy  in  common,  960,  961. 
out  of  assets  of,  creates  tenancy  in  common,  960. 
sale  of  share  of,  indemnity  by  purchaser  on,  580. 
liable  to  stamp  duty,  553,  n.  (e). 

PARTNERSHIP  ACT,  1890, 

effect  of,  on  property  acquired  on  account  of  fkra  for  purposes  of  part- 
nership, 961,  962. 
land  bought  for  partnership  purposes,  when  personalty  under,  964. 
purchase  by  partner -trustee,  provisions  of,  as  to,  979. 
reference  to,  93,  n.  {rj). 

PARTY  OR  PRIVY, 

in  covenants  for  title,  effect  of  words,  794. 

PARTY  WALLS, 

presumption  as  to  ownership  of,  375. 

PASTURAGE, 

common  of,  limited,  may  be  claimed  by  prescription,  432,  433. 
right  of  sole,  whether  within  Prescription  Act,  qncsre,  432,  433. 

PATENT, 

ambiguity.     See  Aubigtjity. 
defect,  meaning  of,  99. 

purchaser  taking  possession  with  notice  of,  must  complete,  100. 

vendor  need  not  point  out,  but  must  not  conceal,  99. 

PATIENT, 

transactions  of,  with  medical  man,  28. 

PAVING, 

notices  as  to,  disclosure  of,  123,  n.  («). 
purchaser's  right  to  inquire  as  to,  1191. 

PAYIVIENT, 

by  agent  induced  by  fraud,  who  may  recover,  988,  989. 
of  charge,  when,  presumed,  361. 
of  deposit.     See  Deposit. 
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of  money,  what  decrees  and  orders  for,  equivalent  to  judgments,  1206. 
of  mortgage  debt,  what  sufficient  within  Stat,  of  Lim.,  463,  464. 

when  pi'esumed,  361. 
of  purchase-money  after  notice  renders  purchaser  liable,  837. 
even  though  made  under  protest,  841. 
not  sufficient  act  of  part  performance,  1039. 
on  completion.     See  Purchase-money. 
of  rent  to  A.,  notice  of,  is  notice  of  A.'s  title,  885,  886. 

what  equivalent  to,  within  sect.  8  of  Stat,  of  Lim.,  449,  450. 
terms  of,  agent  of  undisclosed  principal  may  vary,  213. 
to  agent,  action  to  recover,  to  be  brought  against  whom,  988. 
to  bankrupt,  when  protected,  861  et  scq. 

PAYMENT  IN, 

of  amount  of  incumbrances  and  ten  per  cent,  margin,  Court  may  allow, 

1170. 
of  purchase-money, 

made  on  schedule  signed  by  master,  1170. 
order  for,  not  now  generally  necessary,  1170. 

when  made,  1104,  1105. 
■whether  purchaser  affected  by  variation  of  funds,  54,  216,  1170, 
1179. 

PAYMENT  OUT, 

under  L.  C.  0.  Act, 

affidavit,  what  necessary  on  petition  for,  690. 

married  woman  must  make  affidavit  of  no  settlement,  690. 

need  not  be  examined  where  fund  is  her  separate 
estate,  690. 
of  apportioned  part  to  persons  making  title  to  part  only,  693. 
persons  "  absolutely  entitled,"  who  are,  690,  691. 
charity  trustees,  691. 
dowress,  691. 

official  trustee  of  charitable  funds,  691. 
statutory  corporation,  691,  n.  (c). 
tenant  in  tail  on  execution  of  disentailing  deed,  691. 
trustees  for,  or  with  power  of,  sale,  690. 
trustees  of  settlement  under  S.  L.  Act,  690,  691. 
tenant  for  life  may  present  petition,  691. 
persons  in  possession,  right  of,  to,  690. 
service  of  petition  for,  when  and  on  whom  necessary,  691. 
to  meet  parliamentary  costs,  &c.,  720,  n.  (.»). 
PEA.K, 

mining  customs  of  the,  128,  n.  {(t). 

PEDIGREE, 

evidence  of, 

admissible  to  prove  identity  of  parties,  390. 

by  books  and  records  of  Heralds'  College,  388,  389. 

by  declaration  of  party  in  same  interest,  392. 

relations,  388. 

strangers,  388. 
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evidence  of — continued. 

by  entries  in  books  belonging  to  the  family,  389. 

family  Bible,  389,  390. 
by  inscriptions  on  monuments,  &c.,  389. 
by  old  pedigrees,  389. 
by  recitals,  bow  far,  392. 

in  Acts  of  Parliament,  how  far,  393. 
by  statements  in  letters,  389. 
must  be  created  "  aiile  litem  motam,''^  391. 
falsification  of,  criminal  liability  for,  lOo,  338. 
husband,  evidence  of,  as  to,  when  admissible,  377,  378. 
matters  of,  how  to  be  abstracted,  335. 
presumption  of,  376. 

PENALTY, 

agreement  to  pay  interest  ra  ascending  scale  is  not,  666. 

condition  for  payment  of,  distinguished  from  condition  for  forfeiture  of 

deposit,  180. 
difEerence  between,  and  liquidated  damages,  180,  n.  (e). 
for  acting  as  conveyancer,  unless  qualified,  728. 
for  unlawful  entry  by  railway  company,  524. 
for  untrue  statement  of  consideration,  551. 
insertion  of,  no  defence  to  specific  performance,  1069,  1070. 
statutory,  contract  subject  to,  unenforceable  in  equity,  1054. 
unstamped  agreement  admissible  on  payment  of  what,  262,  264. 
deed  admissible  on  payment  of  what,  264. 

PENCIL, 

alterations,  binding,  256. 
signature,  binding,  256. 

PEXDE^'TE  LITE, 

legal  estate  may  be  got  in  from  incumbrancer,  842. 
property  will  be  preserved  by  Court,  761,  762. 

purchase   by   second    mortgagee  of  interest  of  first  mortgagee,  valid, 
278. 
solicitor  of  subject-matter  of  action,  void,  266. 

PENITENT.     See  Spieitual  Advisee. 

PEPPERCORN, 

receipt  for,  not  receipt  for  rent  witliin  Conv.  Act,  188,  n.  (?<). 

PERCH, 

statement  of  roods  and,  effect  on  expression  "more  or  less,"  676. 
statutory  length  of,  668, 

PERFECT  ABSTRACT.     See  Absteact. 

PERFORMANCE, 

impossibility  of,  defence  to  action  on  contract,  1016. 

of  covenants,  condition  as  to  evidence  of,  on  sale  of  lease,  188  e^  seq. 

to  settle,  981  et  seq. 
on  part  of  plaintiff  of  contract  at  law  must  be  shown,  how  far,  1001, 

et  seq. 
refusal  of,  is  breach  of  contract  immediately  actionable,  1004. 

D.      VOL.  II.  ^  ^ 
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"PERMITTED  OR  SUFEERED," 

effect  of  words,  in  covenants  for  title,  794. 

PERPETUITY, 
rule  against, 

covenants,  negative,  not  within,  770,  771. 
covenants  void  as  contrary  to,  when,  783. 
indefinite  right  of  pre-emption,  a  violation  of,  231. 
unlimited  power  of  re-entry,  a  violation  of,  783. 
sale,  not  within,  69. 

theories  as  to  relation  of,  to,  69. 
"PERRY'S  GAZETTE," 

search  for  in,  as  to  bankruptcy,  1225. 

PERSONAIi  ESTATE.     And  sec  Executoe. 
conversion  into,  what  is.     See  Conveesion. 
deficiency  of,  as  to  sale  to  make  good,  622. 
Us  pendens  applies  to  what,  881,  n.  (»),  1220. 
notice  of  sale  of,  to  trustees,  1193. 
partnership  property  is.     See  Paetnee  ;  Paetneeship. 
unpaid  purchase-money  is,  on  death  of  vendor  before  completion,  296. 

PERSONAL  REPRESENTATIVES.     See  Repebsentatives. 

PERUSAL, 

of  abstract, 

as  to  mode  of,  343  et  seq. 

on  behalf  of  purchaser  or  mortgagee,  distingiiished,  344. 

purchaser  objecting  to  delay  in  delivery,  should  abstain  from,  341, 
342. 

solicitor's  fees  for,  343. 
of  conveyance,  vendor  pays  costs  of,  714. 
of  draft,  how  to  be  made,  589, 

PETITION 

for  re-investment  under  L.  C.  C.  Act, 

service  of,  on  incumbrancers  necessary,  691. 

on  remainderman,  unnecessary,  691. 
under  S.  E.  Act,  procedure  on,  1124. 
winding-up,  not  a  lis  pendens,  881,  n.  [i),  1222. 

PEW, 

action  for  perturbation  may  be  brought  by  tenant  with  permissive  right 

to,  in  chancel,  328,  u.  (.s). 
in  chancel,  cannot  be  introduced  without  rector's  consent,  328. 

how  different  from  one  in  body  of  church,  328,  n.  (,s). 
right  to,  how  proved,  328. 

PHOTOGRAPH 

of  inscription,  whether  evidence,  390,  n.  {in). 

PHRASES, 

"be  the  same  more  or  less,"  676,  678. 
"by  e-itimation,"  676,  678. 

"  eiijiis  est  solum,  ejus  est  usque  ad  ccclum,^^  application  of,  to  particulars, 
125. 
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FSRASES—coniimed. 

"  express  declaration"  within  S.  E.  Act,  what  is,  1120. 

"free  of  all  outgoings,"  187,  188. 

"iffiwrantia  hgis  haud  cxcusat,'"  1050,  n.  [u). 

"tw  loco  parentis,^''  970,  n.  (s). 

"known  and  defined  channel,"  416,  n.  (c). 

"  newly-built  house,"  meaning  of,  in  contract  to  let,  99,  100. 

"right  of  ingress,  egress  and  regress,"  414,  n.  («). 

"  root  of  title,"  174,  n.  (y). 

"  usual  covenants,"  187,  188. 

"with  all  convenient  speed,"  meaning  of  investment,  97. 

sale,  65. 
"  with  aU  faults,"  effect  of  sale,  101. 

PLACES  OE  WORSHIP  SITES  ACTS, 

infant  may  sell  under,  3,  n.  (/»). 
limited  owner  may  sell  under,  11. 

PLAINTIFF, 

generally  has  conduct  of  sale,  1161. 

subsequent  parol  variation  enforceable  by,  when,  120,  1047- 

PLAN.     Sec  Map. 

ambiguity  in,  defence  to  specific  performance,  1049. 
building,  correct  measurements  should  be  shown  by,  131,  133. 

vendor  must  not  materially  deviate  from,  131. 
discrepancies  on,  not  notice  of  fraudulent  dealing,  894. 
evidence  admissible  to  explain  inaccurate,  \^\\  et  scq. 
neglect  to  examine,  not  mistake  by  way  of  defence,  1050. 
not  within  rule  as  to  privileged  communication,  904. 
on  conveyance  should  be  strictly  accurate,  554. 

especiaUy  where  sale  is  of  mines  or  building  land,  554. 

on  deed  comprising  more  than  intended  to  be  conveyed,   effect  ot, 

742. 
reference  to  deceptive,  in  particulars,  fatal,  123,  131,  132. 

must  be  accurate,  131,  133. 
roads  shown  on,  as  intended,  need  not  be  made  by  vendor,  132. 
should  be  subordinate  to  full  description  of  parcels,  1011,  1012. 
tithe  commutation,  not  evidence  of  boundaries  on  disputed  title,  1012, 

tracing  of,  referred  to  in  abstract,  should  accompany  it,  339. 

whether,  can  be  insisted  on,  340. 

PLEA 

of'  purchaser  for  value  without  notice.     See  Puechasee  FOE  ValOT 

WITHOUT  Notice. 
POLE,     See  Perch. 

POLICY, 

against  fire.    /S^e  Insurance. 

right  of  purchaser  keeping  up,  when  sale  set  aside,  758. 
to,  effected  by  lender  on  Hfe  of  borrower,  759,  n.  (t). 

5b2 
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POLLUTION, 

of  percolating  undergroiind  water  may  be  restrained,  417. 
right  of, 

cannot  be  increased,  417. 
interruption  of,  by  natural  causes,  417,  n.  (p). 
may  be  acquired  by  prescription,  417. 
lost  by  non-user,  417. 
suspended,  417,  n.  (p). 
of  streams  and  rivers  generally,  417,  n.  {p). 

POOR  LAW, 

Acts,  agreements  under,  exempt  from  stamp  duty,  263. 

POOR  RELIEF  ACT,  1819, 

power  of  churchwardens  to  purchase  under,  30,  n.  (i/). 

PORTION, 

compensation  not  necessarily  allowed  for  charge  of,  540,  n.  («). 

further,  consideration  for  settlement,  915. 

land  cannot  be  sold  free  from,  till  absolute  vesting,  632. 

"  TOSSIiSSlO  FRATRIS,'" 
doctrine  of,  destroyed,  451. 

POSSESSION, 

acceptance  of,  is  part  performance,  1036. 

keys,  equivalent  to,  514. 
adverse, 

by  a  series  of  trespassers,  effect  of,  474  ei  seq. 
Crown,  how  affected  by,  477. 
Duchy  of  Cornwall,  how  affected  by,  478. 
for  twelve  years  bars  rightful  owner.  474. 
title  by,  good  as  against  all  but  rightful  owner,  475. 
may  be  devised,  inherited  or  conveyed,  474. 
may  be  forced  on  purchaser,  471,  478. 
difficulties  of  such  title,  471. 

may  be  increased  by  lapse  of  time,  472. 
will  found  ejectment,  474. 
what  constitutes,  472,  n.  {g). 
agreement  for  purchase  of  lease  and,  taken,  effect  of,  312. 
condition  specifying  time  for,  139. 
delivery  of, 

agreement  for,  does  not  make  time  of  essence,  499. 

what  is  meant  by,  499. 
is  part  perfonnance,  1030. 

not  made  to  public  body  under  private  contract,  1107. 
vendor's  lien  not  destroyed  by,  729,  730. 
disseisor  can  recover,  against  all  but  disseisee,  476. 
entry  jocr  se  does  not  constitute,  under  Stat,  of  Lim.,  446. 
evidence  of  acceptance  of  title,  when,  512. 

when  admissible  as  proof  of  title,  334. 
for  full  period  in  absence  of  designed  fraud  gives  good  title  against 
owner  in  ignorance,  444,  445. 
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FOSSBSBIOT^!— continued. 

for  statutory  period  does  not  operate  as  conveyance,  472,  473. 
extinguishes  right  as  well  as  remedy,  472. 
forcible,  compensation  may  be  allowed  after,  512. 
grant  of  lease  by  purchaser,  equivalent  to,  514. 
interest  runs  from,  when  no  date  fixed  for  completion,  652,  653. 

or  from  date  when  possession  might  be  taken,  653. 
meaning  of,  in  conditions,  139,  n.  (z). 

misdescription  subsequently  discovered,  not  waived  by,  513. 
not  to  be  taken  while  title  in  dispute,  516,  517. 
objections  not  appearing  on  abstract,  not  waived  by,  513. 
occupation  and,  must  go  with  lease  to  except  it  from  Registry  Acts,  699. 
of  owner  gives  purchaser  notice  of  his  true  title,  884. 
of  purchaser  after  rescission,  effect  of,  1001. 

during  contract  creates  tenancy  at  will,  1001. 
in  child's  name  does  not  rebut  presumption  of  advance- 
ment, 974,  975. 
under  tenancy  not  acceptance  of  title,  514. 
of  tenant  is  notice  of  equities  between  him  and  vendor,  884. 
of  title  deeds.    iSee  Peioeity  ;  Title  Deeds. 
on  sale  by  Court,  • 

before  payment  is  acceptance  of  title,  1175, 

not  allowed,  1175. 
purchaser  entitled  to,  from  what  date,  1179  ct  seq, 
personal  occupation,  does  not  import,  141. 
presumption  of,  under  ancient  document,  349. 
purchaser  entitled  to,  from  payment  of  last  instalment  of  purchase - 

money,  656. 
purchaser  in.     See  Puechasee  in  Possession. 
retention  of, 

after  absolute  conveyance  evidence  of  contract  for  mortgage,  1037. 
by  tenant,  does  not  subject  him  to  action  for  occupation,  826. 

evidence  of  contract  for  lease,  how  far,  1037  et  scq.,  1042. 
not  evidence  of  contract  to  purchase,  1037. 
seisin,  primd  facie  evidence  by,  884. 

time  runs  from,  in  case  of  remainderman,  reversioner,  and  executory 
devisee,  452. 
nale  not  affected  by  possession  prior  to  creation  of  particular  estate, 
452. 
title  accepted  by,  with  refusal  to  discuss  title,  516. 
title  waived  by,  without  requii-ing  abstract,  513. 

under  contract  or  with  vendor's  consent  not  acceptance  of  title,  512,  513. 
under  lease,  how  far  evidence  of  performance  of  covenants,  189. 
unity  of,  right  of  user  during,  may  pass  on  severance  of  tenements,  562, 

563. 
vendor  in.     Sec  Vendoe  in  Possession. 
voting  by  purchaser  prior  to,  292,  293. 
without  liability  for  trespass  is  part  performance,  1037. 

POSSIBILITY, 

coupled  with  interest  may  be  disposed  of  by  deed,  268. 
mere,  evidence  to  negative,  cannot  be  required,  366. 
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POST, 

offer  made  by,  binding  if  at  once  accepted,  238. 
party  sending  letter  by,  not  responsible  for  delay,  238. 

POST  OPPICE  ACT,  1891.. 865,  n.  {m). 

POST  OEPIOE  (LANDS)  ACT,  1863.. 865. 

POVEETY, 

not  in  itself  an  excuse  for  lacbes,  56. 

of  nominal  purchaser  may  be  proved  to  show  resulting  trust,  969. 

POWER, 

annexed  to  office,  85. 

deed  creating,  absence  of,  whether  an  objection  to  title,  333. 

abstract  containing  exercise  of  power  should  contain,  833. 
purchaser  not  entitled  to,  exercised  by  root  of  title,  167. 
disclaimer  of,  formerly  impossible,  628. 

may  now  be  made  by  deed,  628,  639,  n.  (r),  641. 
renunciation  of  probate  is  such  disclaimer,  628. 
execution  of,  by  deed  attested  by  two  witnesses,  good,  853. 
by  will  properly  attested,  good,  853. 
defective,  svipplied,  when,  853. 
infant  may  convey  under,  2. 
married  woman  may  convey  under,  15. 
non -exercise  of,  statutory  declaration  of,  366. 

vendor  need  not  produce  evidence  of,  366. 
of  appointment.     See  Appointment. 

overriding  trusts  should  be  inserted  in  voluntary  settle- 
ment, 932,  933. 
of  attorney.     And  see  Attoeney. 

evidence  that  principal  alive  when,  acted  on  generally  necessary,  3'47. 
irrevocable,  how  made  under  Conv.  Act,  1882.  .347. 

if  given  for  value,  347,  348. 
statement  of  loss,  on  Court  rolls,  secondary  evidence,  348. 
of  consent.     And  see  Consent. 

not  extinguished  by  alienation  of  estate,  86. 

concurrence  as  protector  in  disentail,  87. 
of  investment  with  certain  consent  may  amount  to  trust,  95. 
of  mortgage  authorizes  mortgage  of  chattels  with  poAver  of  sale,  when, 

88. 
real  estate  with   power   of    sale, 
when,  88. 
of  revocation  in  voluntary  settlement,  932,  933.     A)/d  see  Revocation. 
of  sale, 

authorizes  mortgage,  when,  87. 

by  auction  does  not  authorize  private  sale,  72. 

by  private  contract  does  not  authorize  sale  by  auction,  72. 

charge  of  debts  gives  executors,  when,  633  ct  seq. 

contract  under,  enforceable  against  estate  of  married  woman,  1034. 

whom,  1031. 
destroyed  on  satisfaction  of  sole  purpose  for  which  given,  619. 
sccusj  if  satisfied  purpose  only  one  of  several,  619. 
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TOWER— contimiid. 
of  sale — continued. 

determination  of,  621. 

disclaimer  of,  gives  Court  jurisdiction  to  se  11,  1 154 

duration  of,  68. 

exercise  of,  must  be  for  general  benefit  of  parties  entitled,  70. 

exerciseable  by  wife  without  husband,  when,  542,  543. 

with  consent.     6Ve  Consent. 
implied  from  power  to  vary,  with  declaration  that  realty   is  per- 
sonalty, 630,  631. 
in  case  of  deficiency,  renders  purchaser  liable  to  see  that  event  has 

happened,  622. 
in  trustees  under  Conv.  Act,  74. 

Cran worth's  Act,  73. 
not  exerciseable  after  alienation  to  defeat  prior  interests,  86,  87. 

by  testator's  heir  on  disclaimer  by  trustees,  623,  624. 

of  executor.     Sec  Executob. 

of  minerals  and  surface  separately  now  common  in  settlements,  113o. 

of  mortgagee.     See  MoETaAGEE. 

of  official  receiver,  74,  n.  {g). 

of  trustee  in  banki-uptcy,  74. 

presumed  under  special  circumstances,  23,  24. 

purchase  by  donee  of,  how  voidable,  37. 

sale  under,  does  not  preclude  action  on  covenant  against  mortgagor, 

953. 
surrender  of  previous  life  estate  may  accelerate,  70. 
to  A.  does  not  authorize  sale  to  B.,  73. 
trustees  of, 

cannot  exercise  power,  except  bond  fide,  68. 

with  consent  of  tenant  for  life,  68. 
cannot  sell  after  beneficiaries  become  entitled,  68,  69. 

unless  contrary  intention  clear,  69. 
duties  of,  as  to  selling,  68. 
for  lunatic,  68. 

may  dispose  of  surface  and  minerals  separately,  76,  77,  1134. 
should  not  exercise  power  after  trusts,  satisfied,  69. 
unlimited,  does  not  offend  against  rule  of  perpetuities,  69. 
under  S.  L.  Act  affecting  a  portion  of  property  only,  74,  n.  {h). 

to  be  exercised  by  tenant  for  life  as  trustee,  70,  71. 
upon  condition,  rules  as  to,  71.     And  see  Condition. 
validity  of,  in  mortgage  by  purchaser  to  vendor,  on  what  dependent, 
738. 
of  sale  and  exchange, 

authorizes  enfranchisement,  88. 

partition,  88. 
may  be  accelerated,  when,  70. 

of  trustees,  ^     .  .    w      x       roo 

appointed  by  Court  to  exercise  powers  of  original  trustees,  0-J. 
to  give  receipt  for  purchase-money.     And  see  Intention. 

must  appear  on  trust  instrument,  618. 

when  implied,  615. 

when  not  implied,  617. 
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VOWEn—conthiHed. 

recital  of,  in  conveyance,  546,  547. 

reference  to  one,  in  former  instruments  does  not  carry-  any  other, 
629. 

statutory,  to  convey  of  legal  personal  representatives,  when  cxerciseable, 
297  et  seq. 

to  raise  money  by  mortgage  authorizes  mortgage  with  power  of  sale,  88. 

to  vary  securities,  whether  trustees  can  release  part  of  lands  from  mort- 
gage under,  630,  631. 

PE.1^MUNIEE, 

incurred  by  purchaser,  efPect  of,  35. 

vendor,  effect  of,  on  his  title,  20. 

PEAYEE.     See  Geneeal  Eelief. 

PEECEDENT.     See  Condition. 

PEE-EMPTION.     And  see  Option. 
right  of, 

bad  as  perpetuity,  if  indefinite,  275. 

condition  precedent  to,  must  be  fulfilled  to  make  contract,  272. 
conditions  as  to  exercise  of,  strictly  construed,  272,  835. 
destroyed  by  purchase  of  part  only,  826. 
document  giving,  should  contain  what  clauses,  230,  231. 
may  be  given  to  mortgagee  by  mortgagor,  272. 
may  continue  if  term  is  extended,  275. 
must  be  exercised  within  fixed  period,  272,  273,  498. 
of  superfluous  lands,  762.     See  Sttpeefluotjs  Lands. 
contract  for  sale  to  third  persons,  effect  of,  767. 
distinction  between,  and  vesting  in  default  of  sale,  767. 
parol  declaration  of  intention  to  exercise,  how  far  good,  1042. 
particulars  should  notice,  127. 
tenant  in  common  with,  whether  entitled  to  abstract  of  common 

title,  322. 
trustees  cannot  give  at  fixed  price,  89. 
written  acceptance  of  exercise  of,  suflicient,  498,  n.  [x). 

PEEJUDICE, 

acts  done  to  party's  own,  not  part  performance,  1045. 
without  approval  of  draft  conveyance,  510,  511,  530. 

replies  returned,  effect  of,  on  vendor's  right  to  rescind,  177. 

PEELUriNAEY  INQUIEIES, 

sale  by  Court  can  be  made  before,  1152. 

PEEMIUM, 

for  lease,  not  recoverable  by  infant  having  occupied,  35. 

obtained  by  fraud  on  infant,  return  of,  ordered,  6. 
on  policy,  lien  for,  summary  of  law  as  to,  759,  n.  (i). 

right  of  purchaser  to  repayment  of,  when  sale  of  policy  set 
aside,  758. 
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PREPARATION, 

of  abstract  on  sale  by  Court,  1163. 
of  conveyance, 

during  defect,  solicitor  cannot  recover  costs  of,  724. 

duty  of  purchaser,  528,  714. 

purchaser  can  recover  costs  of,  in  action  for  damages,  when,  990. 
must  pay  costs  of,  714. 

should  not  be  before  production  of  deeds,  483. 

waiver  of  objections,  how  far,  510,  529. 

only  conditionally,  on  acceptance  of  conveyance,  511. 
of  lease  by  lessor's  solicitor,  lessee  pays  costs  of  himself  and  lessor,  718. 

PRESCRIPTION, 
right  to, 

access  of  air  cannot  be  acquired  by,  407. 

common  of  fishery  may  be  claimed  by,  430,  431 . 

extraordinary  support  may  be  acquired  by,  421. 

pew  by,  what  evidence  necessary  to  prove,  328,  n.  (r). 

pollute  stream  by,  417.     And  see 'Pollvtio's. 

several  fishery  may  be  claimed  by,  430. 

take  herbage,  &c.  in  common  with  others  may  be  claimed  by,  432, 

433. 
take  minerals  in  another's  land  may  be  claimed  by,  432. 
take  soil  of  another  without  limit  cannot  be  claimed  by,  432. 
user  of  artificial  water  cannot  be  acquired  by,  418,  419. 
way  by,  limited  as  to  user,  413. 

PRESCRIPTION  ACT,  1832, 

applies  only  to  claims  which  might  be  made  at  Common  Law,  428,  n.  (c). 
claim  by  express  grant  not  prevented  by,  except  as  to  light,  398. 
continuous  user  shovild  be  proved  by  vendor,  433. 
defects  in  title,  when  remedied  by,  397  et  seq. 
discontinuance,  voluntary  or  adverse,  question  for  jury,  435. 
enjoyment, 

must  be  for  whole  period  under,  398. 
nature  of,  required  by,  433,  434. 

not  good  against  reversioner,  not  good  against  particular  estate,  434. 
period  of,  imder,  must  be  that  preceding  action,  398. 
prior  to,  included,  398. 

under,  may  be  for  several  successive  periods,  435. 
interruption  for  less  than  a  year  may  be  material  evidence,  435. 
must  be  adverse,  435. 

within  last  year  of  enjoyment,  effect  of,  436. 
pews,  in  parish  church,  does  not  apply  to,  328,  n.  (?•). 
presumption  of  lost  grant,  whether  necessity  of,  superseded  by,  399,  400. 
procedure  at  Common  Law  not  prevented  by,  398. 
right  to 

common  and  profit  a  prendre,  under, 

absolute  after  sixty  years,  427,  433. 

unless  enjoyed  by  consent,  427,  428. 
may  be  defeated,  how,  428. 
valid  after  thirty  years,  427. 

excluding  disability  or  particular  estate,  434. 
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PEESCRIPTION  klQU—confuimd. 
right  to — continued. 

easements  other  than  light  under, 

absolute  after  forty  years,  407,  408,  433,  434. 

may  be  defeated,  how,  407,  408. 

reversioner  allowed  three  years  to  resist,  after  determination  of 

particular  estate,  433. 
valid  after  twenty  years,  407,  433,  434. 

excluding  disability  or  particular  estate,  434. 
extraordinary  support  for  buildings,  whether  within,  qticvre,  421. 
light  under.     See  Light. 

sole  and  several  pasturage,  whether  within,  qiKsre,  432,  433. 
rights  under,  extinguished  by  union  of  both  tenements,  when,  398. 

may  revive  on  severance  of  ownership,  398. 
watercourse,  what  is  a,  within,  419. 

PEESENTATION.     And  see  Advowson. 

list  of,  should  accompany  abstract  to  advowson,  329. 
next,  may  alone  pass  by  word  "living-,"  329. 

on  sale  of,  bishop  resti'ained  from  presenting  vendor's  nominee,  11 09. 
purchase  of,  by  clerk  when  simouiacal,  270. 
right  to  sell,  under  Benefices  Act,  270,  271. 
when  it  exists,  270. 
right  of,  when  barred  by  statute,  459. 

PRESENTMENT 

of  copyhold  assurance  dispensed  with,  711. 

PRESERVATION 

of  property  by  Court  pending  htigation,  761,  762. 

purchaser  in  possession  allowed  for  on  rescission,  517. 
vendor,  his  duty  as  to  after-contract,  674. 
his  rights  in  respect  of,  294. 

PRESUMPTION, 

as  between  vendor  and  purchaser  of  all  matters  which  judge  would  not 

leave  to  jury,  365,  371- 
as  to  encroachments.     See  Enceoachment. 
as  to  failure  of  issue  arises  from  what  evidence,  384. 
as  to  land  tax  being  a  charge  on  property,  393. 
as  to  matters  of  pedigree,  376  et  seq. 
as  to  survivorship,  none,  383,  384. 
as  to  tithe  being-  burden  on  property,  395. 
as  to  woman  past  child-bearing,  385. 
deficiencies  in  proof  of  documents,  how  far  supplied  by,  360, 

facts,  how  far  supplied  by,  366. 
of  absolute  title  in  fee,  evidence  raising,  334. 
of  acceptance  of  title  easier  in  leaseholds  than  freeholds,  511. 
of  advancement,  how  raised,  969  ct  acq. 

rebutted,  971  ci  seq. 
of  appointment  of  officials  being  regular,  375,  376. 
of  award  under  Inclosure  Act,  regidarity  of,  303. 
of  consent  of  c.  q.  t.  to  improper  purchase  after  lapse  of  time,  56. 
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of  conveyance  of  reversion,  361. 

not  rebutted  by  subsequent  treatment  of  property  as  leasehold,  361. 
of  death.     See  Death. 
of  enfranchisement,  362. 

of  existence  of  contract  as  against  heir,  none,  311. 
of  extmction  of  charge,  none,  where  charge  reversionary,  173. 
of  fact  or  document  which  ought  to  be  on  record,  difficult,  365. 
of  formalities  in  deeds,  363. 
even  after  mutilation,  363. 
in  all  written  documents  thirty  years  old,  363. 

whether  rule  applies  to  deed  of  corporation,  qiicere,  Zid. 
of  sealing  and  delivery,  363. 
of  grant,  360.     And  see  Geant. 

after  twenty  years'  enjoyment  admissible,  407,  408. 

lost,  whether  necessity  of  superseded  by  Prescription  Act,  399,  400. 

not  admissible  in  claim  of  light,  398. 

where  grant  would  have  been  illegal,  408. 
of  easement,  560  ei  seq. 
of  manor  by  Crown,  359. 

of  soil  from  grant  of  several  fishery,  none,  quaire,  431. 
of  identity.     See  Idextity. 

of  incorporation  on  Crown  grant  to  fluctuating  body,  29,  n.  ie). 
of  internal  management  of  company,  364. 
of  intestacy,  375. 

of  knowledge  by  purchaser  of  deficiency,  not  readily  made,  676. 
of  lease  from  production  of  coimterpart,  361. 
of  legitimacy,  376.     And  see  LEGiTruACT. 
of  livery  of  seisin  after  twenty  years'  possession,  363. 
of  marriage,  378.     And  see  Maeeiage. 
of  matter  of  fact  may  supply  want  of  evidence,  371. 

e.g.,  from  modern  usage  of  extent  of  ancient  grant,  371. 
of  merger,  when  none,  311,  312. 
of  mesne  assignment  of  attendant  term,  362. 
of  ownersliip, 

of  party  walls,  375. 

of  soil  in  lakes,  none,  432. 

of  road  or  river,  374,  375. 
how  rebutted,  374,  410. 
not  in  case  of  modem  highway,  373. 

road  not  actually  made,  374,  410,  n.  (o). 
only  as  between  owner  of  adjoining  lands  and  lord  of 
manor,  373. 
of  soil  in  roads  through  allotments,  374. 
of  strips  of  waste,  182,  n.  (.r),  373. 
of  payment, 

of  debts  after  twenty  years,  64,  636. 
of  mortgage  debt  and  reconveyance,  361. 
of  performance  of  covenant  to  settle  lands,  from  purchase,  981. 
of  person  in  possession  being  owner  within  L.  C.  C.  Act,  690. 

last  entitled  being  purchaser,  and  stock  of  descent,  376. 
vendor  may  rely  on,  without  adducing  evidence,  376. 
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of  possession  under  ancient  grant,  350. 

of  proper  stamps  from  due  execution,  363,  364. 

of  purchase  -with  trust  moneys  by  trustees  for  purcbaser,  978. 

of  reconveyance,  361. 

of  reservation  of  right  to  support  on  grant  of  minerals,  423. 

not  rebutted  on  award  under  Inclosure  Act,  424, 
of  right  to  use  artificial  watercourse,  374,  n.  (i). 
of  satisfaction  of  equitable  charge,  361. 
of  seisin,  372. 

by  grant  of  annuity  by  possessor,  372. 

and  receipt  of  rent  under,  leases,  372. 

by  receipts  of  rent  from  occupiers,  372. 

continuance  of,  372. 
of  signature  of  affidavit,  232. 
of  stamps  having  been  regular,  264,  364. 

rebutted  by  showing  want  of  stamp  at  some  time,  364. 
of  statutory  forms  having  been  complied  with,  none,  364. 

e.g.,  enrolment  of  charity  conveyance,  364. 
of  surrender  of  attendant  term,  362. 
copyholds,  361. 

prior  life  estate  to  support  recovery,  none,  364. 
of  tenancy  in  common,  959. 
of  time  of  death,  382  et  seq.    And  see  Death. 
of  validity  of  award,  361. 

livery  of  seisin,  373. 
marriage.     See  Maeeiage. 
of  waiver  of  lien  may  be  rebutted,  737. 
that  bed  of  tidal  river  belongs  to  Crown,  419. 
that  charity  lands,  inalienable,  23. 

that  contract  by  corporation  was  under  seal,  when,  261. 
that  conveying  party  intended  to  pass  all  his  rights,  741. 
that  highway  between  fences  is  dedicated  to  public,  374. 

how  rebutted,  374. 
that  lands  in  Kent  gavelkind,  362. 

how  rebutted,  362. 
that  owner  of  fishery,  over  foreshore,  is  owner  of  freehold,  360,  n.  («). 
that  term  became  attendant  on  purchase  of  fee  by  termor,  311. 
that  will  was  duly  executed,  363,  n.  {p). 

"PRETENCED"  TITLE, 

right  purchased  under,  barred  by  Stat,  of  Lim.  at  date  of  contract,  265. 
sale  or  purchase  of,  when  illegal,  265. 
what  is  a,  265. 

PRICE.     Atid  see  Consideeation. 

authority  of  agent  to  bind  princijial  as  to,  213. 

bond  of  reference  to  settle,  may  amount  to  agreement,  232. 

contract  for  sale  at  specified,  and  share  of  profits,  how  construed,  242, 

243. 
excessive,  no  ground  for  relief  after  completion,  811. 
fixed  by  valuation.     See  Aebiteation  ;  Valuation. 
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fixed  on  incorrect  supposition  binds  vendor,  740,  741. 

instructions  as  to,  do  not  authorise  agent  to  sign  open  contract,  212. 

mortgagee,  on  sale  by,  90. 

trustees  may  ascertain,  by  valuation,  89. 

must  not  agree  to  give  option  to  buy  at  fixed,  89. 
must  obtain  fair,  89. 
must  sell  for  gross  sum,  89. 
under  L.  C.  C.  Acts, 

ascertained  by  valuation  includes  what,  521. 
includes  compensation  for  damage,  647. 

for  land,  not  for  minerals,  520,  n.  («)• 
must  be  fixed  by  jury  where  good  title  cannot  be  made,  90. 

on  sales  by  limited  owners  in  one  of  followmg  modes, 
90,  278,  647. 
by  arbitration.     See  Aubiteation  ;  Umpiee. 
by  STirveyor  appointed  by  parties.     See  Suevetoe. 
by  valuation  of  surveyor  appointed  by  magistrates. 

See  Suevetoe. 
by  verdict  of  jury.     See  Juet. 
must  be  fixed  to  make  binding  contract,  277,  278. 
must  cover  mortgage  on  land,  624. 

PEINCIPAL.     See  Agent. 

election  by  plaintiil  between,  and  agent,  986. 

must  be  in  existence  at  date  of  contract  by  agent  in  order  to  ratify  it, 

63. 
who  is,  parol  evidence  to  prove,  234. 

PRIORITY, 

advances  made  after  notice  have  none,  845. 

against  aE  claims  lost  by  notice  of  any,  841 . 

against  charity,  rules  as  to,  851. 

by  indorsed  receipt  under  Building  Societies  Acts,  846. 

by  getting  in  legal  estate  from  satisfied  incumbrancer,  832. 

from  unsatisfied  incumbrancer,  831,  832. 
though  not  under  deduced  title,  840. 
conveyance  and  payment  give,  against  equities,  836,  837. 

secus,  if  purchaser  have  notice  before  payment,  837. 
how  determined,  other  things  being  equal,  1193. 
mortgagor  buying  first  mortgage  does  not  get,  953. 
neglect  to  examine  title  deeds  on  delivery  does  not  destroy,  896. 
notice  gives,  over  subsequent  stop-order,  107. 

judgment  creditor  does  not  obtain,  by,  1214. 
of  assignment  of  chose  in  action  does  not  give,  if  premature,  850. 
of  pur°chase  of  equitable  estate  in  land  does  not  give,  107,  850, 
1193. 
interest  of  bankrupt  gives,  863. 
personal  estate  to  trustees  gives  priority,  1193. 
proceeds  of  sale  gives,  850. 
even  though  sale  has  not  been  made,  1192,  1193. 
of  c.  q.  t.  over  purchaser  of  equitable  estate  from  trustee,  851 . 
of  deeds  registered  at  same  time  determined  by  their  numbers,  699. 
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of  earlier  equity  may  be  lost  by  negligence,  852. 
of  equitable  estate  is  according  to  date,  848. 

lost  by  what  negligence  as  to  title  deeds,  860. 
of  judgment  creditor  against  prior  equities,  none,  864,  1212 
creditors  inter  se,  how  determined,  1213,  1214. 
of  legal  estate, 

absolute  when  equities  cqiial,  836. 

even  as  against  charity,  836. 
may  be  postponed  where  purchaser  has  notice,  843. 
not  lost  by  mere  negligence,  731. 
not  lost  by  non-possession  of  title  deeds,  857. 

what  negligence  as  to  title  deeds  wiU  lose,  857  et  seq. 
without  notice  is  indefeasible,  843. 
of  mortgagee  lost  by  not  giving  notice  of  claim  to  purchaser,  when,  854, 
1192. 
with  notice  against  judgment  creditor,  none,  1213. 
of  purchaser, 

from  heir  over  one  from  devisee  under  unregistered  will,  701,  702. 

unless  latter  be  first  to  register,  701,  702. 
from  solicitor  of  client's  estate  through  negligence  of  client,  839. 
of  part  as  to  concealed  mortgage  over  later  purchaser  of  residue, 

850. 
over  third  party  who  gives  no  notice  of  his  claim,  854. 
of  secret  trust  to  equitable  mortgage,  849. 
of  vendor's  lien  over  sub-purchaser  or  mortgagee,  730. 
purchaser  with  notice  of  unregistered  annuity  deed  has  no,  866,  n.  (s), 

1225,  1226. 
registered  mortgage  has  over  earlier  unregistered,  698. 

to  secure  advances  has  over  later,  to  date  of  notice, 
698. 
registration  gives  absolute,  in  Ireland,  836,  n.  id). 

of  title  acquired  under  unregistered  deed  gives  no,  870,  871. 
under  Middlesex  Registry  Act 
and  old  law  in  Yorkshire, 

at  Law,  determined  absolutely  by  registration,  865,  866. 
in  Equity,  notice  must  be  express  to  postpone  registered  deed, 
867. 
registration  gave  none,  if  there  was  notice  at  date  of  con- 
veyance, 867. 
secus,  if  notice  acquired  after  conveyance,  867. 
of  judgments  determined  inter  se  by  date  of  registration,  868. 
registered  voluntary  settlement  has,  over  prior  uni-egistered, 
867,  n.  (ro- 
under Yorkshire  Registry  Act, 

by  registration  not  affected  by  notice,  704,  705,  809. 

dates  from  registration,  703,  869. 

of  mesne  incumbrancer  against  further  advance,  871. 

of  unregistered  assurance  over  unregistered  lien  or  charge,  703,  704. 

PRISON, 

contract  executed  in,  held  valid,  1063. 
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communications, 

to  solicitor,  vendor  need  not  disclose,  363. 

what  are,  903. 

not,  904. 

who  may  take  advantage  of  the  rule  as  to,  905. 
opinions  of  counsel,  &c.,  are,  how  far,  905. 

PRIVITY 

of  estate  essential  to  confer  benefits  of  covenants  for  title,  78G. 

PRIVY, 

effect  of  expression  in  covenants  for  title,  794. 

PROBATE, 

Court  of,  powers  of,  358,  359. 
duty,  no  longer  payable,  1237. 

executor  renouncing,  must  join  in  conveyance  under  L.  T.  Act,  299. 
in  colony,  whether  stifiBcient  evidence,  359. 
in  solemn  form,  effect  of,  358. 

of  realty,  must  be  obtained  under  L.  T.  Act,  before  devisee  can  dispose 
of  property,  359. 

PROCEEDINGS, 

foreign  and  colonial,  proof  of,  354,  n.  («). 
in  bankruptcy  and  insolvency,  proof  of,  355. 

under  Act  of  1883,  evidence  of,  355. 
in  Courts  of  Law  and  Equity,  how  proved,  354. 

PROCLAMATIONS, 

evidence  of  fines  having  been  levied  with,  supplied,  352. 

PRODUCTION, 

acknowledgment  for.     See  Acknowledgment  for  Peoduction. 

covenant  for.     See  Covenant  foe  Peoduction. 

equitable  right  to,  meaning  of,  in  V.  &  P.  Act,  157. 

for  verification  of  abstract.     See  Absteact. 

of  agreement  for  purpose  of  stamping,  263. 

of  cases,  opinions,  &c.,  905. 

of  c.  q.  V.  may  be  compelled,  382. 

of  court  rolls  on  enfranchisement,  491,  492. 

of  Crown  grant  unnecessary,  482. 

of  documents, 

belonging  to  company,  492. 

dated  before  commencement  of  title,  purchaser  can  require,  when, 
331,  332. 

not  forming  part  of  title,  purchaser  can  require,  when,  360. 

to  copy  or  covenant  for  production  of  which  vendor  not  entitled, 
360,  361. 

when  sufficient  without  abstracting,  334. 
of  evidence.     See  Evidence. 
of  lease  at  sale  expedient,  187. 
of  office  copies  of  instruments  on  record,  482,  483. 
of  title  of  lessor.     See  Lessoe. 
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by  mortgagee  under  Conv.  Act,  487,  488. 

old  law,  487,  488. 
compellable  by, 

joint  tenant,  484. 

mortgagor,  487,  488. 

owner  of  any  estate  under  settlement,  exchange  or  partition, 

484. 
person  whose  title  depends  thereon,  486,  n.  (o). 
purchaser  on  resale  from  vendor  who  has  retained,  484,  485. 
remainderman  on  piu-chase  deed  against  co-purchaser,  486. 
tenant  in  common,  484. 
vested  remainderman,  486. 
condition  against,  effect  of,  159. 
conveyance  should  not  be  prepared  prior  to,  483. 
duty  of  vendor  as  to,  102,  103,  156,  481,  483. 
expense  of,  when  not  in  vendor's  possession,  482. 
omission  to  require  may  amoimt  to  notice  of  deposit,  492. 

may  deprive  purchaser  of  protection  of  legal 
estate,  493. 
on  reconveyance  compelled  before  payment,  when,  53. 
place  for,  481  et  scq. 

under  covenant  for  further  assurance,  whether  compellable,   484, 
n.  {(■),  795,  796. 
vendor  must  procure,  482, 
order  for,  power  of  Court  to  make,  492. 

PROFESSIONAL, 

advice.     See  Advick. 

communications.     See  Privileged. 

usage,  evidence  of,  admissible  to  explain  agreement,  1009. 

PROFIT.     And  see  Rents  and  Peofits. 

agreement  for  sale  at  specified  price  and  share  of,  how  construed,  242. 
of  land,  belongs  to  whom,  on  death  of  vendor  before  completion,  296,  297. 

vendor  generally  entitled  to,  till  time  for  completion,  289. 
trustee  purchasing  and  making  must  account,  51,  63. 
solicitor  cannot  make,  94. 

PROFIT  A  PRENDRE, 

claims  of,  absolute  after  sixty  years'  enjoyment,  427. 

may  still  bo  defeated,  how,  427,  428. 
claims  of,  limit  of,  428,  n.  (/.). 

valid  after  thirty  years'  enjoyment,  427. 
interest  in  land  within  Stat,  of  Frauds,  224,  429. 

right  to  dig  and  take  soil  without  stint  cannot  be  claimed  by  prescription, 
as,  432. 
enter  and  draw  water  from  spring  is  not,  433. 
fish  is,  428. 

not  taking  away  fish,  may  be,  428,  429. 
get  minerals  in  land  of  another  is,  432. 

may  be  claimed  by  prescription,  not  by  custom,  432. 


IXDEX.  1481 

PROFIT  A  PREXDRE—conimu&di. 
riglit  to  hawk  is,  428. 

hunt,  not  generally,  but  may  be,  429. 
kill  and  take  away  is,  227. 
shoot  is,  429. 

take  minerals  from  soil  of  another  is,  432. 
take  produce  of  soil  in  common  with  others  is,  432,  433. 
may,  if  reasonable,  be  claimed  by  prescription,  433. 

PROMISE, 

to  accede  to  parol  variation,  defence  to  specific  performance,  when,  10,)1. 

■whether  enforced,  1046. 
to  pay,  when  sufficient  acknowledgment  within  Stat,  of  Lim.,  46.5  ct  seq. 

PROMISSORY  NOTE, 
for  purchase-money, 

not  evidence  of  waiver  of  lien,  733. 

although  stranger  join  as  stirety,  733. 
unless  itself  the  consideration,  735. 
what  is  defence  to  action  on,  1005. 

PROMOTERS, 

contract  by,  as  to,  generally,  63,  n.  (t). 
power  of,  to  convey  to  themselves,  when,  602. 

dispense  with  concurrence  of  incumbrancers,  613. 
provisions  to  be  inserted  in  agreement  with,  230. 
superfluous  lands  must  be  sold  by,  within  what  time,  702. 
transactions  by,  with  company,  24,  n.  [!;). 

PROPOSAL, 

for  lease,  contract  to  buy  benefit  of,  158,  n.  (<>). 

PROTECTION  ORDER, 

effect  of,  on  contracting  capacity  of  married  woman,  35. 
property  of  married  woman,  16. 

PROTECTOR  OF  SETTLEMENT, 

concurrence  of,  in  disentail  does  not  destroy  power  to  consent  to  sale,  87. 
consent  of, 

bare  trustee  cannot  refuse,  709,  n.  [x). 

enrolment  of,  vendor  pays  for,  714. 

given   by  separate  deed  must   be  enrolled   prior  to   enrolment   of 

assurance,  708,  710. 
on  sale  of  copyholds, 

may  be  by  deed,  710. 

must  be  enrolled  on  Court  roUs,  710, 
may  be  personally  given  where  estate  surrendered,  710. 
must  be  entered  on  Court  rolls,  710. 
want  of,  effect  of,  under  Stat,  of  Lim.,  455. 

when  married  woman,  may  be  given  without    husband's  concur- 
rence, 708. 
where  convicted  of  felony,  709,  n.  (y). 
powers  of  Lord  Chancellor  as.  of  lunatic,  709. 

D.      VOL.  II.  5  C 
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PEOTEST, 

on  ground  of  probable  delay,  insufficient,  505. 

PUBLIC  BODY.     And  see  Company  ;  Lands  Clauses  Consolidation  Acts  ; 
Railway  Company. 
diverting  stream,  right  of  proprietors  against,  414,  n.  (t). 
proceeding  by  private  contract,  in  position  of  ordinary  purchaser,  1107. 

PUBLIC  DOCUMENT, 

maps,  &c.,  wlien  admissible  as,  340. 
statements  in,  evidence,  353. 

PUBLIC  HEALTH  ACT,  1875, 

alienation  of  land  by  local  authorities,  under,  26. 
charges  under,  enquiries  as  to,  1198. 

included  in  definition  of  land  charge  under  L.  T.  Rules, 
1198. 

not  land  charges,  1198. 

search  to  be  made  for,  1198. 
contract  must  be  sealed  under,  261. 
contract  of  authority  under,  essentials  of,  260,  261. 
expenses  under,  461. 
local  authority,  definition  of,  125,  n.  (c). 
remedies  of  registered  chargee  under,  1198. 
reservation  of  mines  under,  76,  n.  (.r). 
soil  of  highways,  vesting  of,  under,  410,  n.  (o). 
support  for  sewer  must  be  left  under,  427. 
compensation  to  landowner  for,  427. 

PUBLIC  HEALTH  (LONDON)  ACT,  1891, 
soil  of  highway  vesting,  under,  410,  n.  (o). 

PUBLIC  HEALTH    (SUPPORT  OF  SEWERS)    AMENDMENT  ACT, 

1883,. 427. 

PUBLIC  HOUSE, 

deeds  of,  in  London,  usually  mortgaged  to  brewers,  492. 

description  of  tied,  as  free,  bad,  134,  135. 

house  for  sale  of  beer  "not  to  be  drunk  on  the  premises,"  is  not,  134. 

restrictive  covenants  in  connection  with,  770,  780,  782. 

time  is  of  essence  of  contract  on  sale  of,  496. 

usual  mode  of  payment  for,  687,  n.  (y). 

what  is  a,  780. 

PUBLIC  RECORD  OFFICE  ACT,  1838, 
evidence  under,  356,  357. 

PUBLIC  SERVANT, 

position  of,  distinguished  from  that  of  agent,  987. 

PUFFER, 

allowed,  where  right  reserved  in  conditions,  208. 
employment  of ,  favoured  in  Equity,  209. 
not  allowed  on  sale  without  reserve,  208 — 210. 
not  more  than  one  allowed,  209. 
except  on  sale  in  lots,  209. 
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PUFFING, 

may  preclude  vendor  obtaining  specific  performance,  108. 
must  be  distinguished  from  misstatements,  109,  131. 
not  allowed  on  sale  by  Court,  1163. 
not  sufficient  to  avoid  contract,  108. 
sale  of  land  by  Auction  Act,  under,  209. 
statements,  what  are,  108. 

PUECHASE.     And  sec  Agent;  Option;  Pee-ejiption  ;  Solicitor;  Trustee. 
incompetent  to,  who  are  relatively,  37. 
of  fee  by  termor,  effect  of,  311. 
satisfies  covenant  to  convey  and  settle,  how  far,  981. 

purchase  and  settle,  how  far,  981  et  seq. 
under  Court  not  within  Stat,  of  Frauds,  after  confirmation  of  report, 

218. 
under  sect.  69  of  L.  C.  C.  Act,  what  allowed,  689. 
unincorporated  class,  by,  bad,  30. 

PURCHASE -MONEY.    And  see  Consideration  ;  Price. 
advance  of, 

by  one  joint  purchaser  gives  him  no  lien,  962. 
in  equal  shares  does  not  always  imply  joint  tenancy,  959. 
in  unequal  shares  makes  tenancy  in  common,  959. 
joint  purchasers  take  jjroperty  in  proportion  to  their,  959. 
to  vendor  on  behalf  of  bankrupt  purchaser  gives  lien,  687. 
agent  not  liable  to  purchaser  for,  after  rescission,  213,  214. 
application  of, 

liability  of  purchaser  from  trustees,  as  to,  614  et  seq. 
rule  was  universal  unless  exempted,  615. 

exemption  from  question  of  intention  of  author  of  trust, 
615. 
intention    might    be   express   or   implied,    G15.       See 
Intention. 
under  Cranworth's  Act,  614. 
under  St.  Leonards'  Act,  614. 
imder  Trustee  Act,  614. 

remarks  on  extended  scope  of  this  enactment,  615. 
purchaser  is  liable  to  see  to, 

where  he  has  notice  that  sale  is  for  improper  purpose,  619,  620. 
sole  purpose  of  power  exhausted,  618, 
619. 
purchaser  is  not  liable  to  see  to, 

if  vendor  has  in  any  capacity  power  to  sell,  621. 
on  purchase  of  leaseholds  from  executor,  616. 
on  receipt  by  surviving  trustees  during  vacancy,  623. 
where  trust  is  to  sell  on  deficiency  arising,  622. 

in  case  of  power  only  he  must  see  that  event  has  arisen, 
622. 
"where  trust  is  to  sell  to  make  up  deficiency,  622. 
appropriation  of,  effect  of,  on  interest.     See  Appropriation. 
arising  from  exercise  of  option  to  purchase, 

after  death  of  vendor,  belongs  to  whom,  296,  297,  300. 

of  lands  devised  in  strict  settlement,  held  on  same  limitations,  306. 

5c2 
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compensation  repaid  out  of,  bears  interest,  679. 
interest  on.     See  Inteeest. 

investment  of,  at  vendor's  request,  efPect  of,  1170,    And  see  Investment. 
purchaser  how  affected  by,  54,  216,  217,  679,  680. 
trustee  not  liable  for  failure  of  bank,  683,  n.  {d). 
left  on  mortgage  is  charge  on  personalty,  828. 
lien  for.     See  Lien. 
measure  of  damages  may  exceed,  803. 
mortgagee,  duty  of,  as  to  surplus,  93,  94. 

may  allow,  to  remain  on  mortgage,  89. 
of  lands  taken  under  L.  0.  C.  Act.     See  Lands  Clauses  Consolidation 

Act. 
on  death  of  purchaser  contracting  in  child's  name  must  be  paid  out  of 
his  estate,  975. 
rights  of  his  representatives  as  to,  under  old  law, 
306. 
effect  of  Locke  King's  Acts  on,  306,  307. 
of  vendor,  rights  of  his  representatives  as  to,  296  et  seq. 
on  sale  by  Court, 

costs  of  incumbrancer  consenting,  how  far  borne  by,  1177. 
discharge  of  incumbrances  out  of,  not  allowed  prior  to  conveyance, 

1176. 
interest  on,  payable  from  what  date,  1179  fi!  seq. 
investment  of,  rights  of  purchaser  as  to,  on  rescission,  1179. 
legal  assets,  1177. 

order  of  application  of,  in  creditor's  action,  1177. 
payment  in  before  title  accepted,  effect  of,  1170. 

ordered  on  purchaser  taking  xwssession,  1175,  1176. 
purchaser,  costs  of  appearance  of,  on  summons  for  distribution  of, 
1179. 
entitled  to  deduct  property  tax  on  interest  payable  on, 
when,  1170. 
notice  of  application  for  distribution  of,  1176. 
has  lien  on,  for  payment  of  incumbrances,  1176. 
not  after  conveyance,  1177. 
rents  and  profits  not  deducted  from,  on  order  for  payment  in,  1180. 
on  sale  by  executor.     See  Executor. 
on  testator's  contract,  executor  must  receive,  622. 

payable  by  instalments,  purchaser  entitled  to  possession  on  payment  of 
last,  650. 
railway  company,  not  an  attachable  debt,  653,  n.  {))i). 
payment  into   Court  of.     And  see  Lands  Clauses  Consolidation 
Act  ;  Trustee  Acts. 
in  action  for  specific  perfoimance,  1104  ct  seq. 

not  ordered  if  quantity  to  be  purchased  uncertain,  1105. 
option  of  going  out  of  possession,  when  given,  1105. 
ordered  where  purchaser  in  possession  commits  waste,  1105. 
railway  company  makes  default,  1106. 
made  on  schedule  signed  by  master,  1170. 
on  sale  out  of  Court,  must  be  made,  1142. 
order  for,  not  now  generally  necessary,  1170. 
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payment  into  Court  oi— continued. 

to  meet  incumbrances,  613,  687,  1170. 

-whether  purchaser  affected  by  variation  in  funds,  54,  216,  1170, 
1179. 
payment  of, 

after  notice  of  incumbrance  renders  purchaser  liable,  83/ . 

even  though  made  under  protest,  841. 
by  bill  of  exchange  drawn  on  agent,  loss  on,  falls  on  purchaser,  686. 
by  cheque,  loss  on,  falls  on  purchaser,  685. 

by  purchaser  from  heir  or  devisee  may  be  restrained  by  creditor,  644. 
not  part  performance,  1039. 

not  to  be  made  without  evidence  of  discharge  of  incumbrances,  613. 
on  sale  by  attorney  under  power,  686. 
parol  evidence  admissible  to  prove  mode  of,  to  raise  resulting  trust, 

968. 
presumed,  when,  361. 
prmctual,  must  be,  273. 

to  agent,  bad  unless  he  has  authority  to  receive,  213,  682. 
cannot  be  set  off  in  account,  684. 
must  be  in  money  or  by  cheque,  685. 
trustees  can  authorize,  627,  683. 
to  bankrupt  without  notice  is  not  protected,  687. 
to  joint  vendors  must  be  separately  acknowledged,  686. 
to  solicitor, 

as  common  agent,  effect  of,  815. 

for  vendor  or  mortgagor  formerly  bad,  682. 

production  of  client's  deed  and  receipt  did  not  authorize,  682. 

now  authorizes,  682,  683. 

to  stranger  at  vendor's  request,  742. 

instructions  of  agent  for,  not  revocable,  213,  214. 
to  trustee  in  bankruptcy,  good,  686. 
to  trustees, 

aU  must  receive  and  aU  must  sign  receipt  for,  62/ ,  683,  684. 

or  it  must  be  paid  to  their  joint  account,  627,  683. 
Conv.  Act,  s.  56,  now  enlarges  their  powers,  683. 
liability  of  trustees  inter  se,  on,  683,  684. 
must  be  to  them  personally,  683. 

unless  they  have  power  to  authorize  another  to  receive,  683. 
whether  receipt  clause  gives  them  power,  qucere,  683. 
receipt  by  one  for  the  rest  does  not  discharge  purchaser,  683,684. 
some  of  whom  are  not  able  to  receive  it,  effect  of,  624. 
payment  out  of,  under  L.  C.  C.  Act.     See  Payment  Out. 
purchaser  may  follow,  after  rescission,  qucere,  812. 

must  tender  before  suing  at  law  on  contract,  1001,  lOOL. 

receipt  for,  . 

heir  after  disclaimer  by  trustees  cannot  give,  bl6,  0_4. 
inability  to  give,  defect  in  title,  318. 
inabiUty  to  give,  of  trustees  may  be  got  over, 

by  application  by  originating  summons,  631,  632. 
by  payment  into  Couri;  under  Trustee  ReUef  Act,  631,  632. 
savings  bank  where  under  £500.  .631,  632. 
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receipt  for — continued. 

may  satisfy  Stat,  of  Frauds,  232. 
must  be  given  by  all  trustees,  627,  628. 
surviving  trustees  during  vacancy  may  give,  623. 
who  can  give,  where  a  mere  charge  of  debts,  633  et  seq. 
charge  of  debts,  how  implied,  633,  634. 
executor  can,  when,  634. 
recoverable  after  conveyance,  when,  814,  815. 
from  or  by  infant,  when,  33. 
lunatic,  when,  34. 
recovery  of,  from  assignee  of  vendor,  988,  n.  (i). 

secured  may  be  used  to  discharge  mortgages  discovered  after  convey- 
ance, 837,  838. 
unpaid, 

action  for,  by  heir  of  vendor,  who  necessary  parties,  760. 

not  within  sect.  40  of  Stat,  of  Lim.,  462. 
assignee  of,  takes  subject  to  purchaser's  rights,  612,  613. 
devisee  of  vendor  has  no  lieu  for,  304. 
judgment  entered  up  after  contract  affects,  how,  864,  865,   1201, 

1211. 
liabihty  for,  not  express  trust,  444. 
part  of  vendor's  personal  estate,  296. 
purchaser  cannot  retain  against  contingent  charge,  613. 

may  discharge  incumbrances  out  of,  612,  613,  814. 
sometimes  even  after  conveyance,  613. 
trustee  in  bankruptcy,  payment  of,  to,  864. 
vendor  has  lien  on  estate  for,  293,  304. 
vendor  may  obtain  specific  performance  even  after  payment  of,  1024. 
must  repay  on  eviction  of  purchaser  before  conveyances,  612. 
volunteers  have  no  claim  against,  paid  to  settlor,  913. 

PURCHASER, 

accepting  less  than  40  years'  title,  has  constructive  notice,  168,  n.  (/). 
accidental  benefits  and  losses  after  contract  taken  and  borne  by,  290 

291. 
action  for  damages  after  conveyance  may  be  brought  by,  when,  813 

814, 
compromising  or  defending  adverse    claim  may  recover    what    from 

vendor,  802. 
contract  enforced  against,  who  fails  on  V.  and  P.  summons,  1113. 
counter-claim  by,  by  way  of  action  of  review,  1113. 
covenant  of,  remedies  of  vendor  on,  767  et  scq. 

to  pay  perpetual  rent-charge,  liability  on,  784. 
death  duties,  under  L.  T.  Acts,  when  concerned  with,  1252. 
death  of.     See  Death. 
description  of.     See  Desceii'TION. 
equitable  ownership  of,  nature  of,  288  vt  seq. 

equities  not  enforceable  by,  against  stranger  before  completion,  288. 
from  Municipal  Corporation,  liability  of,  to  erect  houses,  1026. 
from  trustee  for  sale  not  bound  to  see  that  sale  is  not  excessive,  74    75. 
illegal  motive  of,  does  not  avoid  conveyance,  702. 
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incompetent,  bound  at  option  of  parties  intei-ested,  43. 

may  be  forced  to  account  for  profit  if  he  has  sold,  53. 
let  estate  be  re-sold,  o3. 
reconvey,  53,  54. 
interest  of,  vmder  contract  formerly  bound  by  judgment,  289. 

may  be  assigned,  289. 
liability  of,  for  succession  duty,  1229. 

discharged  by  ofiicial  receipt,  1230. 
to  indemnify  vendor,  287. 
nominee  of,  refusing  to  complete,  537. 
notice  to.     See  Notice. 

of  lands  of  charity  must  show  that  sale  was  beneficial  to  charity,  23. 
on  sale  by  Court.     See  Sale  by  Couet. 
order  of  Coui-t  not  invalidated  against,  for  want  of  j  urisdiction,  consent, 

notice  or  service,  1128, 
profits  of  estate  as  from  date  of  contract  belong  to,  519,  520,  050,  672. 
registration,  can  insist  on,  under  L.  T.  Acts,  1252. 
remedies  of, 

against  vendor  under  contract,  288  et  seq. 
at  law,  on  vendor's  default,  984  et  seq. 

may  aflirm  contract  and  sue  for  damages,  984. 
may  rescind  contract  and  sue  for  deposit,  984. 
only  if  restitution  can  be  made,  985. 
buying  estate  which  is  his  own,  815,  816. 

known  to  vendor  to  be  worthless,  816,  817. 
non-existent,  816. 
for  misrepresentation,  855. 

in  respect  of  defects  under  special  circumstances,  806,  807. 
on  vendor's  covenants,  784  et  seq.,  790,  805. 
right  of, 

to  abstract.     See  Absteact. 

to  discharge  incumbrances  out  of  unpaid  purchase-money,  814. 

to  lands  accidentally  omitted  from  conveyance,  817. 

to  lien.     See  Lien. 

to  recover  pui'chase -money  after  conveyance  exists,  when,  813. 

value  of  improvements  exists,  when,  803. 
to  require  what  title  under  L.  T.  Acts,  1252. 
to  subsequently -acquired  interest  of  vendor,  818. 
under  L.  T.  Acts,  not  affected  by  trusts  and  equities,  after  registration, 

1252. 
under  S.  E.  Act  acquires  indefeasible  title,  1127. 
under  S.  L.  Acts  has  right  to  assume  that  Acts  have  been  complied 

with,  72. 
vendor,  how  far  a  trustee  for,  287,  297,  298,  672. 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE, 

contract  of  vendor  not  enforceable  against,  1030. 

estate  duty,  not  liable  to,  1241. 

exonerated  by  receipt  for  succession  duty,  1230. 

from  felon  or  traitor  was  subject  to  Crown's  rights,  20,  21. 

from  vendor,  with  notice  of  charitable  trust,  how  far  affected,  934. 
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PURCHASER  FOR  VALUE  WITHOUT  NOTICE— cwi^inMerf. 
legal  estate, 

gives  indefeasible  rights  to,  18,  843, 

even  though  conveyance  breach  of  trust,  843. 
may  be  got  in  by,  836. 
protects  how,  836. 

though  not  acquired  under  deduced  title,  840. 
when  got  in  from  satisfied  incumbrancer,  842. 

unsatisfied  incumbrancer,  843. 
not  compelled  to  give  up  title  deeds,  848. 
of  bankrupt's  equitable  estate  has  priority  to  notice  to  trustees,  863. 

may    protect    himseK    by    legal    estate, 
864. 
of  client's  estate  from  soKcitor  through  negligence  of  client  protected, 

839. 
of  equitable  title  postponed  to  earlier  equity,  848. 
trust  estate  postponed  to  c.  q.  t.,  851. 
of  extrinsic  circumstance  conferi'ing  succession  whether  liable  for  duty, 

1230. 
of  land  which  ought  to  have  been  conveyed  to  prior  purchaser,  817. 
of  settlement  by  married  woman,  has  good  title,  1191. 
plea  of, 

classification  of  cases  to  which  it  applies,  847. 
criticism  of  Lord  Westbury's  classification,  847,  u.  (<•). 
doctrine  of,  846. 

does  not  apply  where  jurisdiction  is  concurrent,  847. 
effect  of  Jud.  Acts  on,  847. 

precluded  by  constructive  notice  of  negative  covenants,  775. 
renders  negative  covenants  unenforceable  against,  775. 
postponed  if  trust  property  is  reimpressed  with  trusts,  934. 
protected  against  bankruptcy  of  vendor,  294. 

mortgagee  and  tenant  for  life,  72. 
purchaser  from,  not  afi'ected  with  notice,  933. 
under  forged  or  void  deed,  gets  no  title,  839. 
under  voidable  deed  has  priority,  840,  n.  (.r). 

PURCHASER  IN  POSSESSION, 
acts  by, 

of  forfeiture,  avoid  contract  for  lease,  1104. 
of  ownership, 

after  discovery  of  defect,  effect  of,  515,  516. 

modified  by  continual  application  for  title,  516. 
what  allowed,  515. 

may  alter  property,  how  far,  515. 

may  do  any  proper  act  of  management,  515. 

may  take  fall  of  timber,  515. 

underwood,  515. 
of  waste  restrained,  1107. 
after  rescission  on  ground   of   title  paramount  need  not  make  formal 

entry,  517. 
after  rescission  whether  tenant  at  will  or  trespasser,  999,  1000. 
if  trespasser  is  liable  in  damages,  1001. 
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compensation  to,  for  improvements  not  allowed  on  rejection  of  title,  516. 

what  allowed  on  rescission  by  vendor, 
517. 
ejectment  of, 

by  judgment  creditor  restrained,  1201. 

by  vendor  restrained  on  what  terms,  1107. 

defence  to  specific  performance,  1103. 

during  contract  cannot  be  without  notice,  1000. 

on  rejection  of  title,  516. 

prior  to  conveyance  entitles  to  re-payment  of  purchase-money,  612. 
estopped  from  denying  vendor's  title  to  eject,  516,  n.  (J). 
liable  for 

alteration  on  rescission,  519,  520. 

interest  from  date  for  completion,  652. 

of  notice  of  appropriation,  650. 

cannot  relieve  himself  by  going  out,  654. 

occupation  rent,  after  abandonment  of  contract,  999. 
for  fixtures,  656. 
■when,  517. 

not  when  vendor's  title  bad,  1000. 
may  rescind  on  groimd  of  misdescription,  345,  n.  {(),  513. 
ordered  to  pay  occupation  rent,  1107. 
ordered  to  pay  purchase-money  into  Court,  when,  1104  et  seq. 

in  cases  of  possession  by  railway  company,  1106. 

not  if  quantity  to  be  purchased  uncertain,  1105. 

option  to  pay  or  go  out  of  possession  when  granted,  1105. 

where  he  has  committed  waste,  1105. 
refusing  to  complete  what  damages  recoverable  against,  999. 
tenant  at  will  to  vendor  during  contract,  517,  1001. 
value  of  improvements  by,  recoverable  from  vendor,  when,  803. 

QUALIFICATION, 

parhamentary,  purchase  to  give  son,  not  illegal,  975. 

QUALIFYING  EXPRESSIONS, 

in  covenants  for  title,  789  ct  seq.,  795. 

in  operative  part  of  conveyance,  795. 

in  statement  of  quantity  in  particulars,  676. 

QUALITY, 

compensation  for  deficiency  in,  to  purchaser,  678. 

superior,  not  allowed  to  vendor,  669,  670,  740. 
QUANTITY, 

misdescription  of, 

compensation  for,  allowed  to  purchaser,  when,  147,  153,  155,  675, 
676,  680. 
how  far  allowed  to  vendor,  669  et  seq. 
not  allowed  to  purchaser,  when,  677,  680. 

vendor,  after  conveyance,  740. 
material,  avoids  sale  at  purchaser's  option,  147,  153,  680. 
of  light,  what  may  be  claimed,  404,  405. 
qualifying  expressions  as  to,  effect  of,  676. 
uncertainty  precludes  order  for  payment  in  of  purchase-money,  1105. 
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QUARRY, 

opened,  filled  up,  and  cultivated,  title  to,  barred  after  twelve  years,  454, 

n.  (r). 
pui'cliaser  entitled  to  produce  of,  from  date  of  contract,  290. 
unopened,  omission  to  work,  is  not  abandonment  of,  454,  n.  (v). 
■what  is  abandonment  of,  454,  n.  [v). 

QUEEN  ANNE'S  BOUNTY, 

charge  under,  does  not  entitle  purchaser  to  compensation,   1083,  1089, 

n.  {b). 
governors  of,  powers  of  purchase  of,  SO. 
sale  of,  30. 

QUEEN  ANNE'S  BOUNTY  ACT,  1703. 

power  of  governors  to  purchase  under,  30,  n.  {k). 

QUEEN'S  REMEMBRANCER  ACT,  1859.. 31,  n.  («)• 

QUI  PRIOR  EST  TE2IF0RE,  POTIOR  EST  JURE, 
meaning  and  application  of  maxim,  848  ct  seq. 

QUIETUS, 

registration  and  effect  of,  1220. 

QUIT  RENT, 

compensation  allowed  for,  128,  1093. 

unless  amount  is  large,  1089. 
disclosure  of,  unnecessary  on  sale  of  cvistomary  freeholds,  127. 
purchaser  must  covenant  for  payment  of,  582,  583. 
rent  within  Stat,  of  Lim.,  437. 


RACK-RENT, 

lease  at,  need  not  be  registered  in  register  county,  699. 
lessee  at,  is  purchaser  within  27  Eliz.,  913. 
misdescription  of,  as  ground  rent,  fatal,  150. 

RAILWAY  COMPANY.    And  see  Lands  Clauses  Consolidation  Act. 
abstract,  costs  of,  payable  by,  316. 
adverse  claimants,  remedy  of,  against,  524. 
arbitration,  costs  of,  by,  649,  n.  (i).     See  Aebiteation. 
compensation  on  purchase,  by,  126. 
completion  not  necessary  within  period  limited  by  Act,  503. 

of  purchase  and  line  when  compelled,  1019. 
compulsory  powers  of,  exerciseable  within  what  period,  62,  525,  526. 
contract  by,  for  purchase,  enforceable  when  complete,  278,  1018,  1027. 
should  provide  for  accommodation  works,  230. 

purchase  of  mines,  230. 
when  complete,  278. 
prior  to  enabling  Act,  when  enforceable,  62. 
contract  of  promoters  does  not  bind  until  ratified,  63. 
contractors  for,  personal  liability  of,  63,  n.  (i). 
conveyance,  effect  of  statutory,  532,  533. 
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conveyance,  registration  of,  in  register  county,  700. 
covenants,  on  sale  to,  whether  proper,  570,  571. 
easement  alone  cannot  be  taken  by,  279,  n.  (A). 
can  be  acquired  over  lands  of,  765. 
cannot  be  granted  by,  over  its  lands,  25. 
entry  by,  cannot  be  made  without  consent  or  payment  or  deposit,  520. 
See  Deposit. 
may  be  made  after  deposit  and  bond,  520.     See  Bond. 
ejectment    cannot  be   brought  after  lawful,    526.     And   see 
Entey. 
indemnity  to,  for  rent-charge  on  lands  purchased,  1081,  n.  (k). 
injunction  against, 

running  trains  on  failure  to  pay  purchase-money,  1107. 
user  of  lands  by,  till  payment,  740. 

whether  person  whose  estate  has  ceased  can  have,  quaere,  279,  n.  (c?). 
interest  payable  by,  on  purchase-money,  from  what  date,  653. 
leaseholds  may  be  taken  by,  without  lessor's  licence,  279. 
lessee  must  be  indemnified  by,  582,  n.  (o). 
lien  against,  enforceable  by  sale,  527,  740. 

even  after  opening  of  line,  1106. 
for  iinpaid  purchase-money.     See  Lien. 
lien  against,  none  for  costs  of  arbitration,  739,  1107. 
mandamus  against, 

for  valuation  of  lands,  63. 

obtainable  where  specific  performance  impossible,  225,  1018. 
whether  person  whose  estate  has  ceased  can  have,  qucere,  279,  n.  [d). 
mines  and  minerals, 

adjoining,  right  of  owner  to  work,  556,  n.  {y). 
communications  between,  must  be  compensated  for,  426,  n.  {y). 
conveyance  must  include,  if  intended  to  pass,  520,  n.  («),  556. 
purchase  of,  may  be  made  after  purchase  of  siu-face,  426,  n.  f^). 
reservation  of,  on  conveyance  to,  76,  n.  {x). 

implies  obligation  to  support,  422, 
426. 
support  from,  may  be  acquii'ed  by  purchase,  426. 

no  right  to,  unless  purchased,  426,  427. 
mortgagee's  remedy  against,  524, 

notice  to,  by  landowner  to  take,  constitutes  contract,  285. 
notice  to  treat.     See  Notice  to  Teeat. 

abandonment  of,  when  presumed,  285,  286. 
binds  and  cannot  be  withdrawn  by,  277. 
coixnter-notice  affects,  how  far.     See  Cotjntee-notice. 
enforceable  contract  not  constituted  by,  285. 
for  house.     See  House. 
for  manufactory.     See  Manufactory. 
fresh,  may  be  given  to  take  further  lands,  284. 
landowner  not  bound  by,  till  price  fixed,  278. 
must  be  acted  on  within  reasonable  time,  285. 
not  enforceable  against,  after  determination  of  interest,  278,  279. 
price  of  lands  taken  by,  how  fixed.     See  Peice. 
purchase  by,  by  agreement,  time  for,  62. 
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purchase  by,  conversion  when  effected  by,  302. 

purchase  from,  restrictions  on,  126. 

purchase -money  not  an  attachable  debt,  653,  n.  {in),  1002. 

payment  of,  into  Court,  when  ordered,  1106. 

on  purchase  from  statutory  owners,   688 
ct  srq. 
payment-out  of.     See  PAYitENT-otiT. 
receiver  appointed  against,  on  failure  to  pay  purchase-money,   740, 

1106, 
reconveyance  of  land  taken  by,  for  unauthorised  purpose,  claimable  by 

landowner,  763. 
refusal  of  possession,  remedy  for,  against  landowner,  525. 
shares  in,  agreement  for  sale  of,  not  within  Stat,  of  Frauds,  226. 
"  taking  "  by,  how  far  tunnelling  is  a,  279,  n.  (/*). 
value  of  lands  to  be  taken  by,  should  be  fixed  by  jury,  90,  278. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845, 
diversion  of  road  under,  effect  of,  409. 
minerals  when  not  included  under,  125,  425. 
mines,  what  are,  under,  76,  n.  [x). 

RATES, 

made  before,  but  not  payable  till  after,  completion,   condition  as  to, 

142,  143. 
what  included  in  covenant  to  pay  rates,  &c.,  187. 

RATIFICATION, 

by  infant,  of  contract,  33. 

RE-ALLOTMENT, 

of  trust  estate  on  sale  should  be  advertised,  75. 

on  resale  of  estate  bought  by  trustee  not  permitted,  53. 

REAL  ESTATES  CHARGES  ACTS.     A>id  see  Locke  King's  Acts. 
effect  of  death  of  purchaser  before  completion  under,  306,  307. 

on  rights  of  real  and  personal  representatives  of  purchaser  dying 
before  completion,  306,  307. 
rent-charge  issuing  out  of  term,  is  within,  307,  n.  (h). 

REAL  PROPERTY  ACT,  1845, 

conveyance  of  contingent  interest  in  copyholds  under,  711. 
eflEect  of,  on  next  estate,  825. 

person  not  party  to  deed,  912,  n.  {b). 

pretenced  titles,  205. 

REAL  PROPERTY  LIMITATION  ACTS, 
tithes,  how  affected  by,  396  et  seq. 
title  to  advowson  under,  329,  n.  (.v). 
vendor's  lien,  not  express  trust  within,  732. 

REASONABLE, 

acts,  what  arc,  in  covenant  for  fm-ther  assurance,  795,  796. 
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RECEIPT, 

hy  joint  vendors  must  be  separate,  G8G. 

by  one  joint  tenant  fur  whole  piirchase-money,  not  a  good  discharge,  G86. 
by  trustee  in  bankruptcy  is  good  discharge,  G86. 
by  trustees.     And  sec  Puechase-money. 
all  must  join  in,  G85,  G86. 

power  to  give,  is  question  of  intention,  G15.     See  Intention. 
for  deposit  not  sufficient  memorandum  within  Stat,  of  Frauds,  when,  242. 

or  purchase-money,  may  be  sufficient  memorandum,  232. 
for  mortgage-money  binds  mortgagor  as  against  transferee,  861,  n.  (^. 
for  rent, 

affidavit  may  be  received  in  lieu  of,  189,  n.  [t/). 
condition  as  to,  construction  of,  189. 

does  not  apply,  where  reversioner  is  doubtful,  189. 
last,  acknowledgment  of  title  equivalent  to,  439,  449. 
last,  evidence  of  performance  of  covenants,  &c.,  188. 
last,  must  be  for  money  rent,  188,  n.  {ii). 
last,  time  runs  from,  439,  449,  476. 
for  succession  duty,  effect  of,  1230. 
inability  to  give,  is  defect  in  title,  318. 

indorsed,  not  conclusive  evidence  of  payment,  682,  729,  n.  {c).     And  see 
Indoesed  Receipt. 
production  of,  did  not  authorize  payment  to  solicitor,  682. 

now  authorizes  payment  to  solicitor,  682,  683. 
where  trustees  are  vendors,  683. 
unusual  position  of,  may  be  notice,  493,  888. 
official,  for  succession  duty,  discharges  purchaser,  1230. 
vendor,  by,  may  be  sufficient  memorandum  within  Stat,  of  Frauds,  232, 
vendor's  lien  not  destroyed  by,  for  full  purchase- money,  729. 

RECEIVER.     And  see  Official. 
appointment  of, 

affects  time  under  Stat,  of  Lim.,  how  far,  439. 
express  trustee  of  money  for  persons  entitled,  443. 
not  allowed  to  bid  on  sale  by  Court,  1160. 

of  railway  appointed  on  failure  to  pay  purchase-money,  740,  1106. 
payment  of  interest  by,  is  payment  by  agent  of  mortgagor,  464. 
purchase  by,  when  set  aside,  44. 

RECITAL, 

abstract  must  not  set  out  material  deeds  by  way  of,  335. 
must  set  out,  fully  in  first  abstracted  deed,  334. 
ambiguous,  does  not  affect  purchaser  with  notice,  895. 
convenient,  not  necessary,  547. 
covenant,  implied  by,  when,  587,  n.  (/). 
declaration  in  pedigree  question,  when  admissible  as,  392. 
evidence  by, 

condition  as  to,  binds  purchaser,  how  far,  161. 

does  not  preclude  evidence  of  inaccuracy,  161. 
effect  of,  on  suspicious  recital,  167. 
Conv.  Act  affects,  how  far,  162. 

applies  to  what  documents,  365. 
does  not  extend  to  sub-recitals,  162. 
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evidence  by — continued. 

in  deed  prior  to  root  of  title  presumed  accurate,  1G7,  36-5. 

onus  of  proving  inaccuracy  is  on  purchaser,  334. 
in  deed  twenty  years  old  sufficient,  under  V.  &  P.  Act,  161,  365. 
must  be  dii-ect,  not  merely  matter  of  inference,  162. 
general  words  may  be  cut  down  by,  548, 
in  Act  of  Parliament,  good  evidence,  393. 
in  conveyance,  arrangement  of,  546. 

may  be  inserted  as  evidence  of  other  matters,  545. 
necessary,  alone  should  be  inserted,  545. 
title  of  vendor  to  convey  should  be  shown  by,  545. 
in  deed  confirming  title  should  state  objections  fully,  550. 

must  not  be  treated  by  purchaser  as  indisputable,  882. 
in  disentailing  deed,  improper,  545. 

in  post-nuptial  settlement  should  set  out  ante-nuptial  contract,  550. 
in  release  should  be  full,  546. 

in  renewed  ecclesiastical  lease,  how  far  evidence,  351. 
notice  from,  purchaser  may  have,  876,  882,  895. 

of  agreement  may  be  sufficient  memorandum  within  Stat,  of  Fraiids,  233. 
of  contract,  when  necessary  in  conveyance,  550. 
of  freedom  from  land  tax,  not  evidence  of  redemption,  394. 
of  lease  for  a  year,  evidence  of  its  execution,  351. 
of  lost  agreement  to  bar  entail,  when  evidence,  350. 
deed,  when  evidence,  154,  n.  {h),  350. 
will,  inaccurate,  held  to  be  notice,  882. 
when  evidence,  350. 
of  power,  mode  of,  546,  547. 
of  sale  by  auction,  generally  improper,  550. 

of  chattels  lets  in  stamp  duty,  551. 
of  vendor's  title,  binds  vendor  and  parties  claiming  through  him,  549, 
n.  {k),  820. 
does  not  pass  legal  estate  by  estoppel,  549,  820. 
whether  estoppel  on  purchaser,  549. 
operative  part  may  restrict,  548,  549,  742. 

e.ff.,  covenant  to  settle  after-acquired  property,  548. 
operative  part  not  generally  restricted  by,  548. 

EECONVETANCE, 

abstract  should  set  out  mortgage  and,  335. 

by  building  society  under  Act  of  1874,  effect  of,  846. 

by  trustee  purchasing,  ordered  on  what  tei-ms,  51  et  seq. 

for  defect  in  title,  ordered  on  what  tei-ms,  811. 

of  land  taken  by  public  body  for  iinaiithorized  purpose,  763, 

of  reversionary  interest, 

acquiescence  may  preclude  right  to,  760. 

inadequacy  of   consideration  alone  formerly  sufficient  ground  for, 

748  et  seq. 
not  now  sufficient  groimd  for, 
755. 
on  what  terms  ordered,  756  et  seq. 
presumed,  when,  361. 
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RECORD, 

from  Heralds'  College,  liow  far  evidence,  388,  3S9. 
instruments  upon, 

certified  copies  of,  as  good  as  originals,  353,  356. 

covenant  for  production  formerly  extended  to,  G96. 
need  not  extend  to,  156. 

purchaser  need  not  examine  originals  of,  482,  483. 

secondary  evidence  of,  when  admissible,  155. 

vendor  must  produce  office  copies  of,  or  extracts  from,  482. 
instruments  or  facts,  which  should  be  on,  not  j)resunied,  366. 
of  inquiry  into  facts  by  competent  Court,  -when  evidence,  353. 

RECOVERY  ATSTD  FINE, 

condition  precedent  to  validity  of,  not  presumed,  364,  365. 

fraud  in,  relieved  against,  757. 

fraudulent  and  bad  uses  upon,  do  not  invalidate  it,  939. 

proof  of,  352. 

unenroUed,  what  sufficient  evidence  of,  352. 

RECOVERY  DEED, 

not  good  root  of  title,  333. 

search  for,  when  to  be  made,  1226. 

RECTIFICATION, 

knowledge  of  defect  may  be  ground  for,  of  covenant  for  title,  794,  795. 
mistake  to  be  ground  for,  must  be  clearly  proved,  742,  743. 

mutual,  742. 
of  conveyance,  when  granted  lq  Equity,  761,  817. 
of  voluntary  irrevocable  settlement,  932. 

RECTOR, 

lay,  right  of,  to  chief  seat  in  chancel,  328,  n.  («). 

pews  cannot  be  placed  in  chancel  without  consent  of,  328. 

purchase  by,  of  glebe,  invalid,  43. 

sale  by,  for  redemption  of  land  tax,  43,  865,  n.  {I). 

RECTORY, 

annuity  charged  on,  bishop  cannot  purchase,  43. 
benefice  not  included  in,  under  1  &  2  Vict.  c.  110.  .1211. 
extendible  under  judgment,  1203. 

REDEMPTION.    And  see  Equity  of  Redemption. 
action  for, 

conduct  of  sale  in,  to  whom  given,  1161. 

consolidation  applies  in,  as  well  as  in  foreclosure  action,  949. 

sale  may  be  ordered  in,  under  Conv.  Act,  s.  25.  .1156. 
of  land  tax.     Sec  Land  Tax. 
on  judgment,  registered  after  foreclosure  decree,  1212. 

RE-ENTRY, 

condition  for,  on  breach  of  covenant,  not  "  usual"  in  lease,  188. 
right  of,  for  breach  of  condition,  how  far  assignable,  269. 

on  purchase  of  reversion,  how  far  purchaser  has,  824,  825. 

unlimited,  as  to  freeholds,  void  as  a  perpetuity,  275,  783. 

waiver  of  forfeiture  does  not  destroy,  826. 

want  of,  a  defect  of  title,  125. 
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REFERENCE, 

arbitrator  cannot  purchase  unascertained  claims  on,  43. 
as  to  terms  of  contract  or  part  performance,  1044. 

not  ordered,  unless  material  terms  are  clear,  1044. 
to  documents,  incorporated  with  WTitten  agreement,  what  will  satisfy 
Stat,  of  Frauds,  245  et  se  . 

imperfect,  distinguished  from  patent  ambiguity,  247,  248. 

parol  evidence  admissible  to  explain,  246,  247. 

REFERENCE  AS  TO  TITLE, 

absence  of  necessary  party,  effect  of,  on  certificate,  1114. 
as  to  title  at  date  of  reference,  not  of  contract,  1110. 
before  trial, 

delay  may  preclude,  1109. 

may  be  directed  at  suit  of  either  party,  1109. 

vendor  should  apply  for,  when,  1109. 
defect  in  title  may  be  remedied  upon  the,  500,  1066. 
form  of,  1110. 
general,  may  be  ordered,  where  there  has  been  conditional  waiver  of 

requisitions,  508,  509,  1110. 
is  now  to  judge  at  Chambers,  1109,  n.  (?<),  1110. 
objections,  waiver  of,  precludes  right  to,  1109. 

what,  are  ground  for,  1109, 
on  sale  by  Court, 

costs  of,  1173. 

defect  in  title  is  ground  for  discharging  purchaser,  1172. 

purchaser  compelled  to  take  equitable  title,  when,  1172. 
entitled  to,  1171. 

vendor  not  entitled  to,  where  judgment  defective,  1172. 
outstanding  incumbrance,  effect  of,  on  certificate,  1114. 
procedure  on,  1110. 

summons  under  V.  Sc  P.  Act  supplies  place  of,  1111. 
vendor,  compelled  to  make  title  upon,  if  he  can,  1073. 

REFORMATION.     See  Rectification. 

REFUSAL, 

by  purchaser  to  complete,  misrepresentation  is  ground  for,  810. 

on  sale  by  Court,  1183,  1184,  1188  et  seq. 
by  vendor  to  complete,  entitles  purchaser  to  rescind,  502. 
to  accept  or  discuss  title,  by  purchaser  in  possession,  effect  of,  516. 
to  convey,  how  far  breach  of  covenant  for  further  assurance,  795,  796. 

makes  delay  in  bringing  specific  performance  fatal,  1101. 

remedy  for,  on  sale  by  Court,  1183. 

under  Trustee  Act,  604  et  seq. 
to  perform  contract  is  immediately  actionable  breach,  1004. 
wilful,  of  vendor,  to  complete  may  entitle  purchaser  to  damages,  994,  996. 

REGISTER, 

county,  land  in,  notice  of  order  under  S.  E.  Act  as  to,  1125. 

search  in,  does  not  dispense  with  examination  of  deeds,  697. 
must  still  be  made  in,  697,  1196,  1223. 
need  not  be  made  in,  under  L.  T.  Act,  1224. 
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foreign,  when  admissible,  387. 

general,  is  proper  evidence  of  birth,  death,  marriage,  357,  386. 
India  Office,  entries  of  births  and  marriages  in,  are  evidence,  353. 
land  transfer,  certified  copies  from,  are  evidence,  356. 
non-parochial,  deposited  under  3  &  4  Vict.  c.  92,  good  evidence,  387. 

received  by  conveyancers  as  evidence,  387. 
parochial,  extract  from,  identification  of,  386,  n.  (/). 
when  evidence,  357. 
proper  evidence  of  birth,  death,  marriage,  386. 
rectification  of,  703. 

REGISTRATION.    And  see  Land  Teansfee  Acts. 
cannot  make  good  a  void  deed,  699. 

condition  as  to  want  of,  good  against  irremediable  defect  known  to 
vendor,  186. 
when  expedient,  186. 
importance  of  immediate,  698. 
infants,  4,  5. 

interests  excepted  from  Acts  relating  to,  699. 
building  leases,  qmcre,  699. 
copyholds,  699. 
lease  at  rack-rent,  699. 
lease  for  twenty-one  years  or  under,  700. 
land  charges,  what,  necessary,  1197. 

legal  estate  cannot  pass  before,  1249.  ^ 

matters  unaffected  by,  under  L.  T.  Acts,  1251. 
memorial  of,  is  notice,  how  far,  881,  n.  {l). 
mortgage  must  be  stamped  prior  to,  1249. 
of  annuity  deed  after  notice  does  not  give  priority,  866,  n.  is). 
of  assignment  of  unregistered  lease  gives  no  title  against  reversioner, 

871. 
of  charges  under  P.  H.  Act,  effect  of,  1198. 
of  conveyances  to  railways,  700. 
of  Crown  debts,  1219. 
of  deed,  must  be  observed  on  examining  deeds,  493. 

or  will  give  purchaser  notice,  if  he  search  register,  881,  891. 
want  of,  not  a  defect  in  title,  317. 
of  equitable  charge,  698. 
of  exchanged  land,  323. 

of  execution  necessary  for  Crown  debts,  1219. 
of  judgment, 

after  foreclosure  decree,  effect  of,  1212. 

does  not  prevent  time  running  in  favoiir  of  debtor,  1218,  n.  (/). 
under  23  &  24  Vict.  c.  38 . .  1215. 
27  &  28  Vict.  c.  112..  1215. 
of  land,  evidence  of  title,  342. 
of  land  in  Middlesex,  697  et  seq. 
of  land  in  Yorkshire,  697  et  seq. 
of  leases  and  underleases  under  L.  T.  Rules,  1248. 

condition  as  to,  1250,1251. 
of  Us  pendens,  effect  of,  881. 

1).       VOT,.  IT.  5  1)    . 
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of  mortgaged  term,  330. 
of  mortgages  by  limited  company,  1222. 
of  property  of  lunatics,  9. 

married  women,  20. 
of  quietus,  effect  of,  1220. 
of  title  acquired  under  unregistered  deed,  gives  no  priority,  866,  n.  («), 

1226. 
of  trusts  and  equities  under  L.  T.  Acts  unnecessary,  1245. 
of  vendor  who  is  not  registered  proprietor  under  L.  T.  Acts,  711,  n.  {e). 
of  void  or  fraudulent  deed  does  not  validate  it,  699,  705,  867. 
of  will,  701. 

of  writ  of  execution,  unnecessary  except  for  sale,  1214. 
of  writs  and  orders  under  Land  Charges  Acts,  12'[Q  ef  seq. 
priorities  on,  698  et  seq, 

purchaser  after,  can  only  be  evicted  under  earlier  registered  title  from 
same  author,  871  et  seq. 
can  insist  on,  under  L.  T.  Acts,  1252. 
not  affected  by  trusts  and  equities  after,  1252. 
succession  and  estate  duty,  how  affected  by,  1244. 
\mder  Bedford  Level  Act, 

unnecessary  except  to  give  pri\dleges  of  the  Act,  705. 
under  Deeds  of  Arrangement  Act,  1225. 
under  Irish  Act, 

legal  estate  does  not  give  priority  against,  836,  n.  {d). 
under  L.  T.  Acts,  701. 

under  Middlesex  Act  and  old  law  in  Yorkshire, 
after  notice,  gives  priority,  when,  865,  866. 
at  law,  determines  priorities  absolutely,  866. 
exceptions  from  Act, 
copyholds,  699. 
lands  in  City  of  London,  700. 
leases  at  rack-rent,  699. 

what  are  included  in,  699. 
for  less  than  twenty-one  years,  700. 
occupation  and  possession  must  go  with  lease,  700. 
how  affected  by  later  Acts,  1224. 

in  equity,  notice  of  unregistered  deed  affects  purchaser  from  person 
having,  866. 
of  no  avail  after  notice  at  date  of  conveyance,  867. 
legal  estate  got  in  may  support  unregistered  deed,  866. 
not^jfj-  se  notice  to  the  world,  866. 

notice  must  be  actual  to  postpone  registered  deed,  867,  873. 
of  appointment  under  power,  necessary,  700. 
of  assignment  of  legacy  charged  upon  land,  unnecessary,  700. 

share  of  proceeds  of  sale  under  trust,  unnecessary, 
700. 
of  conveyance  by  Commissioners  of  Woods  and  Forests,  unnecessary, 
700. 
under  L.  C.  C.  Act  is  proper,  700. 
of  equitable  mortgage  by  deposit,  unnecessary,  698. 
of  further  charge,  necessary.  698. 
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of  memorandum  of  equitable  charge,  necessary,  698. 

of  memorial  of  conveyance  should  be  immediate,  697. 

of  mortgage  to  secure  further  advances,  necessarj",  698. 

of  vendor's  lien,  unnecessary,  698. 

of  voluntary  settlement  gives   priority  over  earlier  unregistered, 

867,  n.  (f^. 
of  will,  necessary,  701,  872.     See  Heie  ;  Will. 
priority  of  judgments  inter  se,  determined  by  date  of,  868. 

•where  two  deeds  are  registered  at  same  hour,  699,  868. 
under  Yorkshire  Registry  Acts,  1884  and  1885, 

copyholds  and  leases  for  less  than  twenty-one  years  excepted  from, 

705. 
costs  of,  purchaser  must  pay,  714. 
gives  person  claiming  under  deed  same  right  as  his  assignor,  705, 

871. 
legal  estate  and  tacking  give  no  priority  against,  704,  705,  870. 
not  2}er  se  notice,  704,  870. 
of  affida\'it  of  intestacy,  effect  of,  704. 

of  vesting  without  conveyance,  effect  of,  704. 
of  all  assurances  and  wills,  703,  869. 
of  caveat,  effect  of,  704. 

of  memorandum  or  lien  or  deposit,  necessary,  704. 
of  notice  of  will,  effect  of,  704. 
priority  by,  dates  from  registration,  703,  869. 

not  destroyed  except  by  fraud,  705,  869. 
notice  does  not  affect,  869. 
vacation  of  writ  or  order  under  S.  L.  Act,  1216. 
volunteer  does  not  acquire  better  title  than  his  assignor  by,  705,  869. 

REINSTATEMENT, 

of  premises  after  alteration,  liability  of  purchaser  for,  518. 

REINVESTMENT, 

conveyance  to  charity  upon,  requires  enrolment,  692. 

costs  of, 

company  is  bound  by  election  of  vendor's  solicitor  to  charge  under 

old  scale,  727. 
successive  reinvestments,  804,  n.  {x). 

trustees  of  settled  estate,  with  power  of  sale,  should  provide  for,  90. 
under  sect.  80  of  L.  C.  C.  Act, 

what  expressions  will  throw,  on  purchaser,  719,  720. 
what  are  included  in,  719,  720. 
income  of,  how  paid  to  charity,  692. 

corporation  sole,  692. 
mode  of,  equity  of  redemption  not  allowed  as,  691. 

investment  in  land  of  different  tenure  not  allowed  as,  691. 
master's  discretion  as  to,  not  interfered  with,  691. 
title  required  on,  692. 
petition  for.     See  Petition. 
proceeds  of  realty  subject  to  trust  for,  duty  payable  on,  1232. 

5d2 
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RELATION.     And  see  Collateeals. 

declaration  by,  how  far  evidence  of  pedigree,  388  et  seq.     See  Pedioeeh. 
purchase  by,  of  person  disqualified,  how  far  voidable,  48. 
in  name  of,  raises  resulting  trust,  when,  970. 

RELEASE, 

by  deed,  is  defence  to  specific  performance,  1099. 

by  husband's  mother  of  annuity  is  consideration  for  limitations  in  settle- 
ment, 925. 
by  husband  or  wife  of  rights  prevents  settlement  being  voluntary,  915. 
by  trustee  of  improper  security,  how  far  good,  629,  630. 

of  part  of  mortgaged  lands  on  sale,  whether  good,  630,  631. 

of  valueless  equity  of  redemption,  is  good,  631. 
covenants  for  title  by  vendor  with  mortgagor,  mortgagee  cannot  release, 

803,  804. 
evidence  of  knowledge  of  releasors  admissible,  547. 
mortgagee  on,  covenants  against  his  own  acts  only,  575. 
notice  of,  when  notice  of  consideration  for  it,  889,  890. 
of  breach  is  good  defence  to  action  on  contract,  1016. 
of  contract  under  seal  must  be  under  seal,  1001,  n.  {x),  1016. 
of  equitable  charge,  when  presumed,  301. 
of  incumbrances  on  sale  in  lots,  by  separate  deed,  533. 
of  part  of  lands  from  judgment  does  not  release  whole,  1214. 

rent -charge,  effect  of,  955. 
of  power  of  revocation,  whether  settlement  made  good  by,  932. 
of  restrictive  covenants  to  some  covenantees,  effect  of,  779. 
purchase  by  grantor  of  part  of  lands  subject  to  rent-charge  is,  954. 

rent-service  is  not,  954. 
recitals  in,  should  be  full,  546. 

RELEASEE  TO  USES, 

right  of,  to  title  deeds  as  against  c.  q.  t.,  731,  n.  (r). 

RELIGIOUS,  &c.  BUILDINGS  ACTS, 

conveyance  under,  must  not  exceed  two  acres,  707,  708. 

not  subject  to  Mortmain  Acts,  707. 
limited  owners  may  sell  under,  1 1 . 

REMAINDER, 

application  of  L.  T.  Acts  to  estates  in,  1247. 

charge  on,  how  affected  by  Land  Charges  Act,  1900, .  1207. 

contingent,  married  woman  may  convey  by  acknowledged  deed,  596,  597. 

judgment  in  equity  affects,  1207. 

purchase  of  legal,  notice  to  trustees  on,  1193,  1194. 

tenant  in  tail  must  covenant  to  bar,  when,  538. 

REMAINDERMAN, 

action  for  waste  must  be  brought  by,  within  twelve  years  of  act  com- 
mitted, 441. 
authorized  sale  may  prejudice,  70. 

barred  by  twelve  years  from  date  of  title  to  possession,  441. 
breach  of  covenant  for  title,  action  for  damages  for,  may  be  brought  by, 
805. 
damages  for,  not  apportioned  in  favour  of, 
805. 
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contingent,  cannot  enforce  production  of  title  deeds,  486. 
contract  of  tenant  for  life  enforceable  by,  1029. 

of  tenant  in  tail  not  enforceable  against,  1031. 
under  po'n'er  enforceable  against,  321,  1031. 
money  paid  for  redemption  of  land  tax  may  be  repaid  by,  393,  n.  (/(). 
on  base  fee,  when  barred  by  Stat,  of  Lim.,  455. 
on  estate  tail,  how  far  affected  by  judgment,  1207,  1208. 
on  purchase  deed  may  enforce  production  of  title  deeds  against  co-pur- 
chaser, 486. 
part  performance  against  tenant  for  life  does  not  bind,  1043. 
patron  of  advowson  expectant  on  estate  tail,  when  barred  by  Stat,  of 

Lim.,  458,  459. 
payment  of  charge  already  barred,  does  not  bind,  465. 

interest  by  tenant  for  life  on  testator's  debt  binds,  464. 
petition  for  re-investment  need  not  be  served  on,  691. 
right  of,  accrues  on  possession,  452. 

in  purchase-money  under  L.  C.  C.  Act,  689,  690. 
preserved  where  Court  bars  lunatic's  estate  tail,  1146. 
sale  fraudulent  against  tenant  in  tail  set  aside  at  suit  of,  757. 
service  of  notice   of  proceedings  under  Trustee  Act,   1893,  s.  44,  on, 

1135. 
succession  duty,  how  borne  on  sale  by  tenant  for  life  and,  1235. 
vested,  may  enforce  production  of  title  deeds,  486. 
voidable  agreement  by,  purchaser  how  far  bound  by,  907,  908. 

REMEDY, 

against  one  joint  tenant  purporting  to  sell  entirety,  1034. 
for  refusal  by  purchaser  to  complete  on  sale  by  Court,  1188. 
of  registered  chargee  under  P.  H.  Act,  1198. 

REMUNERATION, 

of  auctioneer,  how  regulated,  205.     See  Auctioneee. 
of  soHcitor,  improper  bargain  by  plaintiff  as  to,  does  not  invalidate  his 
action,  268. 
regulated  by  statute,  725  et  seq.     See  Solicitoe. 
trustee  may  stipulate  for,  94,  95. 

RENEWABLE  LEASEHOLDS.    And  see  Leaseholds. 

condition  against  producing  title  to,  prior  to  subsisting  lease,  192. 
title  to  be  shown  to,  in  absence  of  condition,  327. 
trustee  cannot  renew  for  his  own  benefit,  40. 

RENEWAL, 

by  joint  tenant  gives  him  a  lien,  962. 
by  trustee  cannot  be  for  his  own  benefit,  40. 
by  vendor  after  contract,  expense  of,  not  allowed,  294. 
covenant  for,  implies  perpetual  right  of,  how  far,  327,  n.  («),  574,  575. 
perpetual,  does  not  preclude  necessity  of  showing  existence 
of  lives,  327. 
funds  set  apart  for,  right  to,  on  compulsory  sale,  574,  575. 
right  of,  man-led  woman  may  convey  by  acknowledged  deed,  596. 
want  of,  vendor  must  give  compensation  for,  1076. 
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EENT.     And  see  Rent-chaege  ;  Eents  and  Peofits. 

acknowledgment  of  title  is  equivalent  to  receipt  of,  449. 
apportionment  of,  under  statute,  823. 

whether  applies  as  between  vendor  and  purchaser,  824. 
arrears  of,  how  far  recoverable,  467  ct  seq. 

recoverable  against  land  only  for  six  years,  467. 
assignment  of  lease,  liability  for,  how  far  affected  by,  957. 
"  clear  yearly,"  meaning  of,  134. 

complaint  by  tenant,  as  to,  vendor  need  not  disclose,  102. 
condition  as  to  property  being  sold,  subject  to,  172. 

for  apportionment  of,  on  sale  of  leaseholds  in  lots,  143. 

on  severance  of  reversion,  143,  144. 
for  last  receipt  being  evidence  of  payment,  189. 

money  rent  necessary  under  Conveyancing  Act,  188,  n.  («). 
covenant  for  quiet  enjoyment  broken  by  notice  to  tenants  to  pay  to 

adverse  claimants,  790. 
equitable  assignee  of  lease,  liability  of,  to  lessor  for,  313. 
expresis  trust  does  not  prevent  time  from  running  as  to,  442. 
ground.     See  Geound  Rent. 
increased,  agreement  for,  not  within  Stat,  of  Frauds,  s.  4.  .220. 

payment  of,  is  not  part  performance,  1037. 
last  receipt  of,  time  runs  from,  439,  449,  476. 
mis-statement  as  to,  by  vendor  is  actionable.  111. 
non-payment  of,  by  vendor  for  twenty  years,  extinguishes,  450,  476. 
notice  of  payment  of,  is  notice  of  payee's  title,  885,  886. 
occupation.     See  Occupation  Rent. 
of  mines  reserved  in  specie,  453,  n.  [q). 
on  voidable  lease,  vendor  setting  aside  must  secure  to  purchaser,  908, 

909, 
payment  in  respect  of  part  of  land  prevents  time  running,  476. 

of,  by  tenant  to  mortgagee  is  not  payment  of  interest  on  mort- 
gage, 463. 
of,  what  amounts  to,  449. 
l)urchaser  of  leaseholds  must  covenant  to  pay,  580. 

of  reversion  entitled  to  accruing  and  future,  822. 
not  entitled  to  part,  822. 
rack.     See  Rack- Rent. 
receipt  for,  how  far  evidence  of  seisin,  372.     And  see  Receipt. 

of,  by  wrongful  claimant  affects  reversioner,  how  far,  453, 
of,  effect  of,  between  landlord  and  tenant,  452. 
reduced,  agreement  for,  is  within  Stat,  of  Frauds,  s.  4,  .219,  220. 
retention  of,  by  tenant  confers  no  title  against  reversion,  453. 
imder  Land  Tax  Redemption  Acts,  437. 
Stat,  of  Lim.,  what  is,  437. 

s.  9,  what  is,  453,  n.  {p). 
water  rates  do  not  constitute,  152. 
"  wrongfully  received,"  what  is,  453,  n.  {p). 

RENT-CHARGE, 

apportionment  of,  condition  as  to,  on  sale  in  lots,  143. 
arrears  of,  purchaser  of  part  of,  cannot  distrain  for,  955. 

recoverable  against  land  only  for  six  years,  467. 

sale  may  be  ordered  for  payment  of,  1155. 
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conveyance  in  consideration  of,  costs  of,  how  borne,  718, 

prepared  by  purchaser,  528. 
covenant  by  purchaser  to  pay  perpetual,  effect  of,  784. 

for  indemnity  against  value  of,  576. 
interest  on  one,  payment  of,  does  not  affect  other,  477. 
issuing  out  of  term  is  within  Real  Estates  Charges  Acts,  307,  n.  («). 
judgment  affects,  how  far,  1199,  1202. 
liability  to.  how  far  defect  in  title,  1088,  1093. 
non-payment  for  how  long,  extinguishes,  469,  470,  476. 
on  sale  to  public  company  for,  vendor  has  no  lien,  739. 
payment  in  respect  of  part  of  land  prevents  time  running,  476,  477. 
purchase  of  part  of  land  subject  to,  by  grantee  releases,  954. 
purchaser  of  part  of,  entitled  to  distrain,  822,  955. 
release  of  part  of  lands,  effect  of,  955. 
sale  not  ordered  as  long  as  payment  is  made,  1155,  n.  (/). 
search  for,  enroUed,  1225,  1226. 
severance   may  be  made  without  consent  of   owner  of  lands  charged, 

955. 
time  runs  from  last  receipt  of,  476. 
tithe.     See  Tithe. 
trustees  must  not  seU  in  consideration  of,  89. 

RENT-SECK, 

not  extendible  under  old  law,  1200. 

RENT-SERVICE, 

apportionment  of,  condition  as  to,  on  sale  in  lots,  143. 

purchase  of  part  of  lands  subject  to,  by  grantee  does  not  release,  954. 

RENTS  AND  PROFITS.    See  Account. 

acknowledgment  of  title  by  person  in  receipt  of,  amounts  to  possession 

under  Stat,  of  Lim.,  449,  450. 
agreement  giving  purchaser  interest  and,  not  favoured,  652. 

that  vendor  shall  take,  till  actual  possession  precludes  interest, 
667. 
condition  for  letting  into  receipt  of,  141. 
may  include  occupation  rent,  141. 
refers  to  ordinary  tenancy,  141. 
deduction  of,  not  allowed  on  order  to  pay  in  purchase-money  on  sale  by 

Court,  1180. 
mortgagee  of  life  estate  after  death  of  tenant  for  life  must  account  for 

what,  945. 
of  estate  devised  in  trust  for  sale,  rights  of  tenant  for  life  and  remainder- 
man to,  65. 
purchaser  entitled  to,  as  from  date  of  comj)letion,  650,  072. 
evicted  may  recover  as  damages,  802. 

under  prior  title  must  account  for  what,  944,  945. 
where  he  stands  in  a  fiduciary  position,  944,  945. 
from  Court  entitled  to,  from  what  date,  1179. 
in  possession  liable  to  account  for,  when,  517. 
must  account  for,  on  sale  being  set  aside,  811. 
of  infant's  estate,  must  account  for  what,  940. 
with  notice  of  charitable  trust  liable  for,  from  purchase,  851. 
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receipt  of,  by  purchaser  in  child's  name  may  rebut  advancement,  975. 
reservation  of,  to  vendor,  liis  heirs,  &c.  till  completion,  effect  of,  on  prior 

devise,  300. 
tenant  in  common  must  account  for,  how  far,  963. 
trustee  purchaser  must  accoimt  for,  52. 

vendor  entitled  to,  till  time  for  completion,  289,  296,  297,  672. 
in  possession  must  account  for,  651,  673. 

in  special  case,  for  what  he  might  have  received,  651. 
may  have  to  pay  interest  on,  651,  672. 

REPAIRS.     And  see  Expendituee. 

agreement  for,  if  not  collateral,  must  be  in  writing,  229. 

not  specifically  enforceable,  1025. 
execution  of,  by  tenant,  how  far  part-performance,  1037. 
joint  tenant  has  lien  for,  962. 

liabiUty  for,  in  chancel  is  defect  in  title,  126,  127,  1089. 
mis-statement  as  to,  may  be  subject  for  compensation,  148,  u.  (e). 
person  claiming  under  fraudulent  deed  allowed  for  what,  945,  946. 

invalid  deed  allowed  for  what,  946. 
purchaser  allowed  what,  as  damages  on  contract,  990,  991. 

in  possession,  allowed  for  what,  on  rescission,  517. 
on  eviction  allowed  for  what,  944. 

by  Crown,  not  allowed  for,  1218,  1219. 
on  sale  being  set  aside  allowed  for  what,  811. 
vendor  in  possession,  duty  of,  to  execute,  673. 

REPRESENTATION.     See  Agent  ;  Deceit  ;  Miseepeesentation. 
as  to  nature  of  covenants  must  not  be  misleading,  105. 
enforced  by  injunction,  777,  n,  (s). 
erroneous,  though  innocent,  may  be  groimd  for  setting  aside  family 

arrangement,  753. 
of  agent  binds  principal,  how  far,  100,  101,  989. 
of  solvency  must  be  in  writing,  113. 
previous,  execution  of  agreement  affects,  how  far,  117. 

REPRESENTATIVES.     Aiid  see  Locke  King's  Acts. 
of  lunatic  may  set  aside  his  purchase,  when,  34. 
of  purchaser  can  enforce  his  contract,  when,  1029. 

contract  enforceable  against,  1034. 
of  vendor  can  enforce  his  contract,  when,  1029. 

contract  enforceable  against,  1030. 
personal, 

includes  renouncing  executor,  299. 

L.  T.  Act,  under,  299. 

of  bare  trustee  under  L.  T.  Act  can  convey,  612. 

V.  &  P.  Act  can  convey,  612. 
of  mortgagee  under  V.  &  P.  Act  can  convey,  611. 
of  purchaser  can  recover  damages  on  contract,  when,  998. 
of  vendor  can  convey  under  contract  enforceable  against  heir,  297, 
610,  716. 
proper  parties  to  specific  performance,  when,  760. 
purchase  of  estate  by,  voidable,  41. 
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trust  and  mortgage  estates  devolve  on,  300,  612,  626. 
trust  estates,  good  title  to,  cannot  be  made  by, 

where  heir  could  not  under  old  law  have  made  title,  624,  626. 
where  surviving  trustee  dies  without  executor,  626. 
real, 

liable  for  mortgage  debt  on  purchase  of  equity  of  redemption,  827. 

what  is  contrary  intention,  827. 
of  purchaser,  rights  of,  to  have  purchase-money  paid  out  of  personal 
estate,  306,  308. 
real  and  personal, 

action  by  which,  for  damages  on  covenant  for  title,  800. 
of  purchaser,  rights  of,  on  his  death  before  completion, 
depend  on  his  liability  to  perform  contract,  307,  308. 
events  subsequent  to  his  death  do  not  affect,  307. 
of  vendor,  rights  of,  on  his  death  before  completion, 

contract  binding  purchaser  only  does  not  affect,  304. 

enforceable  against  vendor  only  affects,  how  far,  305. 
depend  on  his  liability  to  perform  contract,  299  et  seq. 
events  subsequent  to  his  death  do  not  affect,  304. 

RE-PURCHASE, 

of  superfluous  lands,  who  has  right  of,  762  et  seq. 
right  of,  in  vendor  does  not  constitute  mortgage,  834. 

mortgagor  may  reserve,  on  sale  of   equity  of    redemption  to 
mortgagee,  834,  835. 

must  be  exercised  strictly,  835. 

test  to  be  applied  to  agreements  for,  835. 

REPUTATION, 

advertisement  of  sale  may  be  evidence  of,  as  to  boundaries,  955,  956. 
evidence  of,  admissible,  though  unsupported  by  proof  of  usage,  354. 

by  declarations,  384. 

failure  of  issue,  admissible  as,  384. 

marriage,  admissible  as,  378. 

must  be  that  of  persons  having  competent  knowledge,  354. 
notice  from,  how  far  imputed,  876. 

REPUTED  OWNERSHIP, 

doctrine  of,  862,  863. 

REQUISITIONS.    And  see  Objections. 

acceptance  of,  after  time  is  waiver  of  condition,  504. 
answer  to,  necessary  to  give  right  of  rescission,  176,  178. 
as  to  conveyance,  175,  176. 

distinguished  from  "  as  to  title,"  176. 
rescission  for,  precludes  vendor  from  specific  perform- 
ance, 508. 
should  be  made  at  once,  507. 
as  to  exercise  of  power  of  attorney,  348. 
as  to  title,  175,  176,  177. 

dependent  on  acknowledged  deed,  351. 
distinguished  from  "  as  to  conveyance,"  176. 
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as  to  undisclosed  incumbrance,  338. 

convertible  witli  "inquiry,"  164,  n.  {m). 

for  concurrence  of  necessary  parties,  508. 

for  document  dated  before  commencement  of  title,  334. 

for  entry  of  bankruptcy  proceedings  as  of  record,  355. 

for  evidence  of  steward's  handwriting  on  copyright  assurances,  347 

for  incumbrances  being  got  in  by  separate  deed,  723. 

for  judicial  construction  of  will,  508. 

for  proof  by  attesting  witness  of  execution  of  deed,  348. 

for  proof  of  will  disputed  by  heir,  368. 

for  search  in  Central  Ofiice,  1195. 

frivolous,  danger  of,  506. 

insistence  on,  what  is,  176. 

motive  for,  not  considered  by  Court,  508,  509. 

time  for  sending  in,  condition  as  to,  173,  174. 

not  binding  where  defects  are  concealed,  174. 
time  for  withdrawing,  condition  for  rescission  should  state,  176. 
vague  and  fishing,  need  not  be  answered,  367. 
■waiver  of  all  except  one,  effect  of,  508,  509. 
•withholding  fatal,  may  be  ground  for  refusing  costs,  507. 

EE-SALE, 

attempted,  when  acceptance  of  title,  511. 
condition  as  to  right  of,  179. 
costs  of,  179,  n.  {:). 

not  allowed  to  purchaser  as  damages  on  contract,  992. 
on  sale  by  Court,  not  allowed  for  bad  title  till  discharge  of  purchaser, 

1174. 
order  for,  where  purchaser  from  Court  fails  to  complete,  1189. 
order  made  on  what  terms  against  trustee  piu-chaser,  53. 
pending  action  for  specific  performance,  when  restrained,  1108. 
purchaser  may  enforce  production  of  title-deeds  upon,  484. 
right  to,  and  to  damages,  exists  independently  of  condition  for,  179. 
trustees  may  be  liable  for  delay  in,  91. 
vendor  cannot  after,  sue  for  original  purchase-money,  180. 

may  claim  damages  for  deficiency  upon,  180. 

need  not  account  for  siu-plus  on,  180. 

RESCISSION, 

agent  for  purchase  selling  his  own  property  entitles  priacipal  to,  61, 

n.  [o). 
alterations  may  preclude  purchaser's  right  to,  518. 
alterations,  purchaser  liable  for,  on,  518. 
before  and  after  completion,  grounds  for  distingtiished,  806  et  seq. 

costs  of  litigation,  178. 
by  purchaser  in  possession  under  paramount  title  does  not  require  formal 

entry  by  him,  517. 
condition  for, 

action  for   specific  performance  is  evidence  of    intention  not   to 

enforce,  177. 
applies  to  case  for  compensation,  how  far,  178,  1078. 

objections  ou  conveyance,  how  far,  175,  1078. 
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condition  for — continued. 

applies  to  what  objections,  175. 

authorizes  rescission    after   action    for    specific  performance   com- 
menced, 177. 
by  vendor,  175. 

form  of,  175. 

where  right  to  rescind  arises,  175. 
elements  necessary  to  give  right  under,  175,  170. 
must  not  be  exercised  arbitrarily,  179. 
not  enforceable  after  judgment,  178. 
except  bona  fide,  179. 
if  objection  at  once  waived,  177. 
where  vendor  guilty  of  misrepresentation,  178. 
has  better  offer,  178. 
has  no  title,  178. 

knowingly   sells  defective  title,   178, 
1078. 
option  under,  must  be  exercised  in  reasonable  time,  170. 
precludes  purchaser's  right  to  compensation  if  exercised,  1078. 
renders  frivolous  requisitions  dangerous,  506. 
waiver  of  right  under,  what  amounts  to,  177. 
default  of  vendor  entitles  purchaser  to,  when,  984,  985. 
defence  to  vendor's  action  on  bill  or  note  for  purchase-money,  1005. 
delay,  if  certain,  is  ground  for,  by  purchaser,  504. 
deposit  and  interest,  purchaser  entitled  to,  on,  989. 
expression  of  vendor's  opinion  not  a  ground  for,  109. 
for  illegality  of  contract  gives  purchaser  no  lien,  519. 
for  non- disclosure  of  change  between  offer  and  acceptance,  112. 
for  refusal  to  remove  objections,  502. 

precludes    vendor   from    specific    per- 
formance, 507. 
for  want  of  title  must  be  immediate,  1066. 
improvements,  what  allowances  made  for,  on,  517. 
inadequate  consideration,  when  ground  for,  746. 
increase  or  loss  on  estate,  purchaser  cannot  claim  on,  990. 
incumbrances  exceeding  purchase-money  may  be  ground  for,  by  vendor, 

1059. 
lien,  how  far  purchaser  has,  on,  519. 

misdescription,  when  ground  for,  after  acceptance  of  title,  345,  n.  {t). 
misrepresentation  precluding  specific  performance  not  always  ground 
for,  104,  112. 
untrue  to  purchaser's  knowledge  not  ground  for,  109. 
when  ground  for,  after  completion,  806  et  seq. 
before  completion,  115,  807. 
notice  of,  by  purchaser  must  be  reasonable,  176,  502. 
order  for,  may  be  made  on  V.  &  P.  summons,  1112. 
possibility  of  discovery  by  purchaser  no  defence  to  action  for,  149,  150. 
puffing  statement  not  ground  for,  108. 

purchaser  in  possession  after,  is  either  tenant  at  will  or  trespasser,  1000. 
liable  to  occupation  rent,  517,  1001, 
obtaining  order  for,  may  follow  purchase-money,  812. 
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reasons  for,  need  not  be  stated,  179. 

tenancy  at  ■wiU  of  purcliaser  determined  by,  517,  n.  (m),  1000,  1001. 
undue  advantage  may  entitle  party  imposed  on,  to,  744,  745. 
waiver  of  right  of,  113. 

■when  right  to,  arises,  on  requisition,  175,  176. 
lost,  177. 

EESERVATION, 

of  easement  on  conveyance,  how  made,  534. 

must  be  express,  563. 
of  light  implied  on  sale  by  common  owner  of  hoiise  and  land,  405,  406. 
must  be  express,  406,  564. 

not  implied  on  sale  by  common  owner  of  land  adjoining  house, 
405. 
of  manorial  rights,  affects  lands  sold  by  Inclosure  Commissioners,  182. 
of  minerals,  does  not  affect  right  of  siipport  to  surface,  423,  424. 
implied  upon  sale  for  redemption  of  land  tax,  425. 
includes  right  to  sink  shafts,  182,  n.  {t). 
leaves  vacant  space  in  grantor,  425. 

except  in  copyholds,  425. 

under  Inclosure  Act,  effect  of,  424. 

Trustee  Act,  77,  1134. 

of  necessary  easement  implied  in  conveyance,  560. 

of  right  of  fishing  reserves  all  the  grantor's  right,  431,  432. 

of  way  of  necessity  implied,  411,  560. 

is  really  re- grant,  412,  n.  {d). 
re-grant  and,  distinguished,  564. 
right  of  sporting  is  not  subject  of,  564. 
what  is  proper  subject  of,  564. 

RESERVED  BIDDING.    See  Bidding. 

RESIDENCE, 

intention  to  use  property  as  a,  makes  time  essential,  how  far,  497,  498. 
purchaser  of,  pays  interest  for  delay,  though  out  of  possession,  650. 

RESIDUE, 

devise  of,  still  specific,  310,  n.  {Ji),  643,  n.  {!). 

realty  and  personalty  lumped  together  as,  make  legacies  a  charge  on 
both,  633. 

RESIGNATION, 

of  office  or  trust  does  not  enable  trustee,  <S:c.  to  purchase,  51. 

RESTORATION, 

by  purchaser  of  altered  premises,  when  compelled,  518. 

RESTRAINT  ON  ANTICIPATION.     See  Alienation. 

RESTRICTION, 

protection  of  legal  estate  by,  under  L.  T.  Acts,  1249. 
search  for,  under  L.  T.  Acts,  1251,  1252. 

RESTRICTIVE  COVENANTS.     See  Covenants. 
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EESTRICTIVE  WORDS, 

in  covenants  for  title,  effect  of,  7S9,  795,  797  et  seq. 

RESTS, 

directed  against  purchaser,  on  reconveyance  for  his  fraud,  811. 
not  directed  against  purchaser,  on  eviction  under  prior  title,  945, 

RESULTING  TRUST.     And  see  Advancement. 
advancement  distinguished  from,  969  et  seq. 
conveyance  in  groundless  fear  of  indictment  raises,  97G. 
to  one  joint  purchaser  raises,  963,  967. 
to  stranger  raises,  966,  967. 
custom  of  manor  against,  is  bad,  967. 
not  within  Stat,  of  Frauds,  967. 

on  purchase  in  name  of  stranger  may  be  rebutted,  977. 
parol  evidence  as  to  payment  admissible  to  prove,  968. 

inadmissible  to  prove,  in  favour  of  vendor,  968. 
presumption  of,  how  rebutted,  967,  968. 

rebutted  by  evidence  of  intention  that  survivor  shall  take  beneficially, 
967,  968. 

RETAINER, 

notice  to  solicitor  before,  does  not  affect  client,  897  et  seq. 

RETENTION, 

of  abstract,  how  far  waiver  of  delay,  341,  504. 
of  deeds  by  vendor,  how  far  notice,  858,  859,  890. 

not  good  as  against  purchaser,  731. 
of  incumbrances  out  of  unpaid  purchase-money,  612,  613,  814. 
of  possession  by  purchaser,  may  be  acceptance  of  title,  516. 

tenant,  how  far  part  performance,  1037,  1039. 
of  rent  by  tenant  gives  him  no  title  against  reversioner,  453. 

RETRACTION, 

of  bidding,  allowable  till  fall  of  hammer,  136. 

condition  against  allowing,  how  far  good,  136. 

RETURN.     And  see  Deposit. 

of  deposit,  on  rescission  by  vendor,  502. 

when  ordered,  1005  et  seq.,  1174. 

REVERSION, 

annuity  charged  on,  arrears  on,  how  far  recoverable,  469. 
assignment  of  benefit  of  contract  for  sale  of,  ischose  inaction,  1005,  n.  [n). 
charge  on,  how  affected  by  Land  Charges  Act,  1900. .  1207. 
conveyance  of,  by  married  woman  by  acknowledged  deed, 

in  money  subject  to  be  invested  in  land,  596. 

in  personalty,  600. 

does  not  apply  to  interest  under  marriage  settlement,  600. 

in  proceeds  of  sale  of  land  stiU  unsold,  596. 

of  contingent  remainder,  600. 

of  future  interest  in  renewable  leaseholds,  596. 

vested  prior  to  1883.  .600. 
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REVERSION— contbmed. 

conveyance  of,  by  married  women  under  M.  W.  P.  Act,  600. 

on  lease  not  under  seal  does  not  preclude  lessor  from 
suing  on  covenants,  825. 
covenants,  benefit  of,  runs  witb,  under  Conv.  Act,  912. 

in  lease  by  mortgagor  under  power  run  with,  912. 
equitable  vendor  of,  is  trustee  of  legal  estate  for  purchaser,  610,  611. 
inadequacy  of  consideration, 

alone  sufficient  to  set  aside  sale  of,  under  old  law,  748  et  scq. 
defence  to  specific  performance,  how  far,  1095. 
family  arrangement  not  within  rule  as  to,  752,  753. 
not  now  sufficient  per  se  to  set  aside  sale  of,  754  et  seq. 
test  of,  754. 

what  interests  are  within  rule  as  to,  748  et  seq. 
j udgment  afFects,  how  far,  1199,  1207. 

light,  right  to,  acquired  against  leasehold  is  good  against,  401. 
merger  of,  effect  of,  under  8  &  9  Vict.  c.  106.  .825. 
mortgage,  arrears  of  interest  on,  how  far  recoverable,  468. 

of,  by  daughter,  for  father's  benefit,  set  aside,  752,  n.  («). 
nominal,  on  mortgage  of  leaseholds  by  demise, 

foreclosure  decree  may  include  in  default  of  mortgagor's  appearance, 

609. 
mortgagee  is  trustee  of,  for  purchaser  within  Trustee  Act,  609. 
of  infant  in  personalty,  Court  may  sell,  2,  n.  (c). 
on  lease,  purchaser  of,  how  far  liable  for  nuisance,  956. 
on  voidable  lease,  purchaser  of,  can  sue  and  be  sued  on  covenants,  911. 
purchaser  from  lessor  on  voidable  lease  has,  by  estoppel,  911. 

need  not  accept,  instead  of  estate  in  possession,  1087. 
of  lease  with  notice  of  charge  cannot  merge  lease  in,  910. 
of,  may  be  bound  to  recognize  user  as  easement,  856,  857. 
purchaser  of,  rights  of,  for  breaches  of  covenant, 
attornment  of  tenants  unnecessary,  825. 
may  bring  action  for  past,  824,  825. 

allegations  necessary  in  claim,  824. 
even  where  he  has  bought  part  only,  824. 
may  not  enter  for  past,  824. 
merger  of  term  in  part  of  reversion  does  not  preclude  in  respect  of 

other  part,  824. 
on  lease  not  under  seal  docs  not  prevent  lessor  from  suing,  825. 
may  sue  for  use  and  occupation,  825. 
remainder  not  included  in,  within  Prescription  Act,  433,  n.  (e). 
re-sale   of,  condition   as   to   adequacy   of    consideration  necessary  on, 

192,  193. 
sale  of, 

abstract  on,  must  show  what  title,  329. 

accruing  rents  belong  to  purchaser  on,  822. 

apportionment  of  rents  on,  right  of  purchaser  to,  823,  825. 

disclosure  of  health  of  c.  q.  v.  necessary  on,  105. 

dropping  of  lives  enures  for  purchaser's  benefit  on,  290. 

in  consideration  of   annuity,  waiver  of  lien,  when  presumed  on, 

735. 
interest  payable  from  date  of  contract  on,  654. 
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misstatement  of  age  of  c  q.  v.  may  be  fatal  to,  153. 

not  within  32  Hen.  VIII.,  as  a  pretenced  title,  268. 

notice  of  lease  on,  how  far  notice  of  right  of  pre-emption,  230,  231. 

on  incalculable  contingency  not  readily  set  aside,  749,  750. 

onus  of  supporting  is  oq  purchaser  generally,  713,  75G. 

right  and  remedy  as  to,  distinguished,  760,  761. 

right  to  avoid,  how  lost,  760. 

sub-purchaser  with  notice,  not  protected,  750. 

succession  duty,  contract  for,  should  provide  for,  1234. 

purchaser  must  covenant  to  pay,  when,  580. 

time  is  essential  on,  497. 

to  prejudice  remainderman,  70. 

to  tenant,  destroys  covenants  in  lease,  826. 

want  of  right  of  distress,  is  defect  in  title  on,  125. 
severance  of,  destroys  right  of  distress  for  past  rent,  822. 

effect  of  apportionments  of  rents  on,  143,  144. 
succession  duty,  liability  for,  on  purchase  of,  1233,  1234. 
surrender  of,  effect  of,  under  8  &  9  Vict.  c.  106.  .825. 
trustees  for  sale  must  sell  promptly,  66. 
voluntary  assignment  of,  not  enforceable,  927,  n.  (^). 
wife's  legal,  in  leaseholds  assignable  by  husband,  12. 

REVERSIONER.     And  see  Reveesion  ;  Remainderman. 
acquiescence  of  tenant  for  life  docs  not  bind,  856. 
allowed  to  bid  on  sale  by  Court,  1160. 
c.  q.  t.  may  assent  to  purchase  by  trustee,  56. 
concurrence  of  tenant  for  life  with,  renders  sale  valid,  749. 
confirmation  of  voidable  sale  may  be  inoperative,  750,  751. 
covenant  for  renewal  by,  on  death  of  c.  q.  t.,  574,  575. 
entitled  also  to  particular  estate,  time  runs  against,  452,  453. 

even  though  no  merger  takes  place,  452. 
granting  concurrent  lease,  time  does  not  run  against,  441. 
receipt  of  rent  by  wrongful  claimants,  affects  rights  of,  how  far,  453. 
registration  of  assignment  of  unregistered  lease  gives  no  title  against, 

871. 
remainderman  and,  distinguished  under  Prescription  Act,  433,  n.  {e). 
right  of,  accrues  on  possession,  452. 

even  though  he  have  waived  forfeiture,  452. 

or  been  in  possession  prior  to  particular  estate,  452. 
or  granted  concurrent  lease,  452. 
rights  of,  not  reserved  in  acquisition  of  easement  of  light,  401,  857. 
three  years  beyond  prescriptive  period  allowed  to  upset  easements,  433, 

434. 
time  does  not  run  against  c.  q.  t.,  whUe  he  is,  55,  56. 
undue  influence  is  important  in  dealings  with,  29,  n.  [a). 

REVOCATION, 

of  agent's  authority,  211,  987. 

may  be  made  before  contract  is  binding,  211. 
of  auctioneer's  authority  may  be  made  before  fall  of  hammer,  208. 
of  creditor's  deed  allowed  on  what  principle,  929,  930. 
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of  devise  by  contract  for  sale,  299. 

conveyance,  826. 
of  licence,  grantor  should  give  notice  of,  221. 
of  offer  before  acceptance,  253,  254. 
of  power  of  attorney,  evidence  negativing,  how  far  necessary,  347,  348, 

592,  593. 
power  of,  in  voluntary  settlement, 

absence  of,  may  be  ground  for  setting  aside,  932. 

what  persons,  claiming  under,  must  prove,  933. 
solicitor  should  considt  settlor  as  to  insertion  of,  932. 
power  of,  reserved  to  settlor  makes  settlement  voluntary,  931,  932. 
need  not  be  express,  931,  932. 
release  of,  effect  of,  932. 

RIGHT  OF  ENTRY.     See  Entey. 

RING-EENCE, 

misdescription  of  land  as  being  in,  whether  subject  for  compensation, 

679. 

RIPARIAN  OWNER, 

accretions  from  action  of  river  belong  to,  374. 
action  against  grantee  from,  by  lower  proprietors  will  lie,  415. 
from,  form  of  relief  in,  415,  n.  (s). 
from,  will  not  lie  if  no  injury  proved,  415. 
bed  of  river  belongs  to,  how  far,  373,  419,  420. 
cannot  grant  use  of  water,  415. 
lakes,  rights  of,  on,  414,  n.  ((!). 

loss  by  encroachment  of  river  falls  on,  374.  , 

may  fish  water  adjoining,  414. 
may  use  stream,  414. 

for  irrigation,  how  far,  415. 

not  so  as  to  injure  lower  owners,  415. 
navigable  river,  right  to  user  of,  414,  n.  [t). 

user  of,  by,  is  subject  to  public  right  of  navigation,  419. 
on  canal  has  no  right  to  water,  419. 

rights  of,  against  public  body  under  statutory  powers,  414,  n.  {t). 
who  is,  414,  n.  («)• 

RIVER.     And  see  Ripabian  Ownee. 

access  to,  right  of,  owner  of  wharf  has  implied,  411,  n.  (f(). 
accretions  by  action  of,  belong  to  adjoining  land,  374. 
bed  of,  belongs  to  adjoining  owners,  420. 

passes  under  grant  of  several  fishery,  431. 
weirs,  431. 
deviation  of,  effect  of,  on  right  of  fishery,  374,  n.  (i). 
encroachments  by,  loss  of,  falls  on  land  encroached  upon,  374. 
fishing  in,  belongs  to  adjoining  proprietors,  414. 
navigable,  bed  of,  belongs  to  Crown,  419. 
in  law,  means  tidal,  419,  420. 
public  rights  of  navigation  in,  paramount  to  rights  of  owners, 

419. 
user  of,  by  riparian  owner,  414,  n.  (ii). 
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RIVER — continued. 

non-tidal,  public  has  no  right  of  fishing  in,  430. 

pollution  of,  right  of,  how  acquired  and  limited,  417. 

rights  of  owner  of  bed  of,  subject  to  public  rights  of  navigation,  419, 

420. 
tidal,  right  of  fishing  in.     And  see  Fishery. 

claimable  by  individual  by  grant  or  prescription,  430. 

is  in  the  public,  429,  430. 

may  revert  to  Crown  and  be  granted  out,  429,  n.  (s). 

ROAD.     And  see  Way. 

access  to,  owner  of  land  adjoining,  has  implied  right  of,  411,  n.  («). 
assessment  of  compensation  for,  not  being  made,  how  arrived  at,  1079, 

n.  (.). 
diversion  of,  under  R.  C.  C.  Act  vests  soil  in  proprietor,  409. 
highways,  when,  408.     And  see  Highway. 
power  to  lay  out,  under  S.  E.  Act,  79,  1117. 

S.  L.  Act,  79. 
private,  purchase  of  part  of,  under  L.  C.  C.  Act,  282,  283. 
sale-plan  showing  intended,  does  not  bind  vendor,  132. 
soil  of  intended  only,  no  presumption  of  vesting  of,  410,  n.  {o). 

is  not  boundary,  but  part  of  property  sold,  410,  n.  {j}). 

passes  by  conveyance  of  adjoining  land,  410. 

through  allotments,  presumption  as  to  ownership  of,  374. 

vests  in  adjoining  owners,  410. 

ROMAN  CATHOLIC  CHARITIES  ACT,  1832.  .35,  n.  (a). 

ROMAN  CATHOLIC  RELIEF  ACT,  1829, 
effect  of,  35. 

ROMAN  CATHOLICS, 

disabilities  of,  to  buy  land  now  removed,  35. 

ROMILLT'S  ACT,  1812, 

power  of  Court  to  direct  sale  under,  24. 

ROOD, 

statutory  contents  of,  668. 

ROOT  OF  TITLE.     -S'*'^  Title. 


SALE, 

after  foreclosure,  prevents  action  on  covenants  against  mortgagor,  953. 
agreement  for.     See  Ageeement  ;  Conteact. 
by  Court.     See  Sale  by  Couet. 
by  executor.     See  Executoe. 
by  trustees.     See  Teustees. 
compulsory,  whether  a  conversion,  301,  302. 
estate  duty  may  be  raised  by,  1242. 
excessive,  for  limited  purpose,  74. 
incompetent  to  sell,  who  are,  26. 
instalments  of  estate  duty  must  be  paid  on,  1242. 
manner  of,  72  et  seq. 
T).       VOL.  II.  ^  ^ 
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SALE — co»  tin  tied. 

of  pretenced  title,  illegal,  265. 

of  settled  property,  what  liable  to  succession  duty,  1232,  1233. 

out  of  Court,  requisites  for,  1142. 

power  of.     Sec  Power. 

power  of  Coiirt  to  direct, 

instead  of  foreclosure,  1150. 
of  lands  delivered  in  execution,  1150. 
under  Confirmation  of  Sales  Act,  1134. 
Partition  Acts,  ll^b  ct  seq. 
E.  S.  C.  out  of  Court,  1141. 
S.  E.  Act,  1116  et  seq. 
proceeds  of,  under  trust  for  sale,  subject  to  either  legacy  or  succession 

duty,  1230. 
set  aside,  on  what  terms,  756,  759. 
since  24th  December,  1888.. 75. 

summary  order  for,  under  27  &  28  Vict.  c.  112,  on  judgment,  1204. 
inquiries,  when  ordered  prior  to,  1205. 
only  obtainable  whUe  registry  of  writ  continues,  1215. 
under  power,  does  not  prevent  action  on  covenant  against  mortgagor, 

853. 
under  S.  L.  Act,  what  liable  to  succession  duty,  1232,  1233. 
"  without  reserve,"  121,  122. 

SALE  BY  COURT, 

abstract,  delivery  of,  may  be  obtained  on  summons,  1171. 
how  prepared,  1163,  1164. 
settled,  1165. 
by  auction,  before  master,  1151. 

usually,  1151. 
by  sealed  tenders  left  in  chambers,  1151. 
certificate  of  result  of.     See  Master. 
concurrence  of  c.  q.  f.,  when  unnecessary,  1187. 

parties,  how  obtained,  1182  et  neq. 
conditions  of  sale,  form  of,  1165. 

how  settled,  1163,  1164. 
conduct  of.     See  Conduct. 
conveyance  on,  how  enforced,  1184,  1185. 

practice  as  to  settlement  of,  1181. 
conveyancing  counsel  is  agent  of  vendor  on,  1164. 
covenants  for  title  by  owners  on,  568,  569. 
death  of  purchaser  after  certificate  absolute,  to  whom  estate  conveyed, 

1171. 
defective  order,  ground  for  discharging  purchaser,  1172. 

title  not  allowed  by  Court,  1164. 
delivery  of  title  deeds,  purchaser  should  obtain,  1179. 
duties  of  vendor  and  purchaser  on,  before  sale,  1116. 
excessive,  whether  a  conversion,  302,  303. 
for  payment  of  arrears  of  rent-charge,  1155. 
debts  of  a  testator,  1154. 

rent-charge  not  ordered   while  payment  made,    1165, 
n.  (0. 
highest  bidder  on.     See  Biddek. 


INDEX.  1515 

SALE  BY  COVKT— continued. 

in  action  for  administration, 

affidavit  by  trustees  or  real  representatives,  11(53. 
limits  of  jurisdiction,  1153. 
may  now  be  ordered  before  decree,  1152. 
not  ordered  before  event  on  wbicli  power  arises,  1162. 
when  not  ordered,  1153. 
wben  ordered  under  old  practice,  1152. 
in  action  for  foreclosure  under  Chancery  Procedure  Act,  1852 , .  1155. 

not  immediately  ordered,  1158. 
interest  payable  from  what  date,  1179  ct  seq. 
leave  to  bid  on.     See  Bid. 

when  given  to  mortgagee,  42,  43. 
may  be  made  in  district  registry,  1152,  1163. 

out  of  Court,  1151. 
mortgagee  consenting  to,  must  produce  title  deeds,  490. 
not  within  Stat,  of  Frauds,  1168. 

of  mortgaged  property  may  be  ordered  on  summons,  1158. 
on  equitable  mortgage  may  be  ordered,  1159. 
on  judgment  under  27  &  28  Vict.  c.  112,  proceedings  on  and  effect  of, 

1204. 
open  biddings  on, 

abolished  in  what  cases,  1168. 
application  for,  when  to  be  made,  1169. 
formerly  possible  before  certificate  absolute,  1168. 
not  extended  to  sale  by  private  contract,  1169. 
power  of  Court  of,  when  exercised,  1168,  1169. 
what  is,  1168. 
order  for,  in  specified  manner,  does  not  authorize  different  method,  1 152, 

1163. 
order  for  payment  in  of  purchase-money, 

deduction  of  rents  and  profits  not  allowed  on,  1170,  1180. 
not  now  generally  necessary,  1170. 
particulars,  how  prepared,  1163,  1164. 

settled,  1165. 
payment  and  application  of  purchase-money.     S^e  Puechase-Monet.     - 
possession  given,  from  what  date,  1179  ct  seq. 

private  offer  may  be  accepted  without  reference  to  Chambers,  1151. 
protection  of  purchaser  under,  72,  n.  («),  1187. 

against  puisne  incumbrancers,  1187,  n.  {t). 
purchase-money,   how  brought  into   Court   after   certificate   absolute, 

1170. 
reference  as  to  title  on.     See  Kefeeence. 
remedies  where  purchaser  fails  to  complete, 
where  he  is  able  to  pay,  1189. 
bankrupt,  1189. 
impecunious,  1188. 
re- sale  not  allowed  till  discharge  of  previous  purchaser,  1174. 
rights  and  liabilities  of  purchaser, 
after  certificate  absolute,  1169  et  seq. 

discharged  by  improper  conduct  of  vendor,  1169. 
liable  to  any  loss  happening  to  estate,  1169. 

5  e2 
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SALE  BY  COVRT— con  fumed. 

rights  and  liabilities  of  ■pvLYch.&ser—coiithwed. 
after  certificate  absolute— conthmed. 

may  move  to  pay  in  purchase-money  and  discharge  incum- 
brances, 1170. 
may  rescind,  when,  1190. 
may  re-sell  at  profit,  1169. 
after  completion, 

compensation  allowed,  when,  1188. 
delivery  of  title  deeds,  order  for,  1185. 
protected  against  all  parties,  1185  et  scq. 
sub-sale  at  profit  after  certificate  absolute,  effect  of,  1168. 
before  certificate  absolute,  effect  of,  1168. 
substitution  of  purchaser  allowed  on  what  terras,  1171 . 
imder  Conv.  Act,  s.  25.  .1156. 
discretionary,  1158  et  seq, 
may  be  ordered  out  of  Court,  1157. 
not  immediate  in  default  of  appearance,  1159. 
under  S.  E.  Act,  transfers  succession  duty  to  purchase-money,  1233. 
where  made,  1163. 

SALE  OF  GOODS  ACT,  1893.. 223. 

SALE  OF  LAND  BY  AUCTION  ACT,  1867, 

effect  of,  on  biddings  on  sale  by  Court,  1168,  1169. 

on  substitution  of  purchaser  on  sale  by  Court,  1171. 
references  to,  200,  209. 
sale  without  reserve  under,  121. 

SALES  OF  REVERSIONS  ACT,  1868..  192,  n.  {t),  748,  755,  756,  1095. 

SANITARY  AUTHORITY, 

soil  of  highway  vests  in,  410,  n.  (o). 

SATISFACTION, 

of  breach,  receipt  in,  defence  to  action  on  contract,  1016. 

of  Crown  debt,  1220. 

of  equitable  charge,  when  presumed,  361. 

of  Us  pendens,  1220. 

SATISFIED  TERMS, 

assignment  of,  to  person  not  really  entitled,  does  not  constitute  merger, 
535. 
unnecessary  under  Act  for  merger  of,  534. 
beneficial  interest  in  charge  and  estate  must  be  merged  in  same  person , 

535. 
cannot  be  used  in  ejectment,  though  it  may  as  defence,  535. 
presumption  of  merger  of,  311,  535. 

surrender  of,  362. 
protection  against  dower,  when,  539. 
purchaser  entitled  to  have  surrendered  or  assigned,  534. 
title  to,  how  to  bo  abstracted,  326. 
what  estates  are  within  Art  for  merger  of,  326,  534,  535. 
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SATISFIED  TERMS  ACT,  1845, 
merger  under,  311,  326,  534,  535. 
presumption  of  surrender  under,  362. 

SCHEME, 

building,  intention  of,  negatived  by  Com-t,  774,  n.  (a). 

municipal  corporation,  when  not  bound  by,  774,  n.  («). 

SCHOOL, 

restrictive  covenants  as  to,  782. 

SCHOOL  SITES  ACTS, 

infant  may  convey  under,  3,  n.  {k). 
limited  owner  may  sell  under,  1 1 . 

SEA, 

estuaries,  bed  of,  belongs  to  Crown,  421. 

up  to  level  of  medium  high  water,  42 1 . 
estuaries  of,  right  of  fishing  in.     See  Fishing. 

SEAL, 

Central  Office,  evidence,  352,  353,  355, 

contract  by  corporation  must  generally  be  under  common,  260. 

want  of,  on,  effect  of,  260. 
contract  under,  agent  is  personally  liable  upon,  986. 
secHs,  if  not  under  seal,  986. 
must  be  released  by  deed  under  seal,  1001,  n.  {x),  1016. 
purchaser  may  rescind  on  vendor's  default,  984. 
corporation  may  execute  memorial  by,  703,  n.  (i). 
county  court,  354,  n.  («). 
delivery  of  deed  not  constituted  by,  590. 
dispensed  with,  when,  261. 
loss  of,   on  document,   immaterial  if    it  come  from  proper  custody, 

352,  n.  {z). 
not  consideration  for  purpose  of  specific  performance,  1095. 
on  deed  may  be  presumed,  when,  363. 

SEARCHES, 

advised  by  counsel,  solicitor  need  not  go  beyond,  1196,  1197. 
against  annuitant,  legatee  or  vendor  with  lien,  unnecessary,  1210. 

so  also  against  their  incumbrancers,  1210. 
against  tenant  in  tail,  1226. 

costs  of  premature,  vendor  liable  for,  when,  1227. 
costs  of  unnecessary,  solicitor  liable  for,  1227. 
expense  of,   when  recoverable  by  purchaser  in   action  for  damages, 

990. 
for  annuities,  1225,  1226. 
for  bankruptcy,  when  necessary,  1224,  1225. 
for  Crown  debts,  1218,  1219. 

now  covered  by  search  for  writs  and  orders,  1219. 
for  deeds  of  arrangement,  1225. 

for  drainage,   loans,    charges,    &c.  under  local  or  public  Acts,    1198, 
1199. 
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for  inrolled  deeds  and  acknowledgments,  1226. 
for  judgments, 

against  former  owners,  when  necessary,  1218. 
mortgagee,  formerly  necessary,  1208. 
now  unnecessary,  1209. 
to  be  made  for  five  years  preceding  purchase,  1215. 
for  lis  pendens,  1220,  1221. 

often  alone  necessary  against  trustees,  1221. 
for  registered  writs  under  23  &  2-1  Vict.  c.  38. .  121.5. 
for  writs  and  orders,  now  covers  Crown  debts,  1219. 
in  Central  Office,  certificate  of,  effect  of,  1196. 
how  far  exhaustive,  1196, 
under  Conv.  Act,  nature  of,  1195,  1196. 
in  coimty  register  necessary,  1223. 

in  Land  Registry  under  Lands  Charges  Acts,  1196,  1199. 
in  local  registry,  when  unnecessary,  1224. 
official,  under  Land  Registry  Act,  1892 . .  1224. 

L.  T.  Rules,  1252. 
on  purchase  from  company,  1222. 
on  sale  by  Court,  1181. 
solicitor's  liability  for  not  making,  1223. 
time  for  making,  1227. 
imder  L.  T.  Acts,  by  telegram,  1252. 

what  are  necessary,  1251,  1252. 
under  Met.  Man.  and  Building  Acts,  1199. 
usual,  what  are,  1226. 

SEASHORE.     See  Foeeshoee. 

SECRET, 

bargain  by  agent  for  his  own  benefit,  963. 

purchase  by  trustee  or  agent,  jjrimd  facie  fraudulent,  51. 

trust,  equitable  mortgagee  bound  by,  849. 

SECURITY.     And  see  Moetgaoe. 

agent  cannot  accept  for  deposit,  215,  216. 

collateral,  not  primarily  liable  under  Locke  King's  Act,  829. 

for  goods  bought  to  re-sell  to  raise  money,  supported,  757. 

"  for  money,"  bequest  of,  does  not  pass  vendor's  lien,  732,  n.  (u), 

mortgagor  obtaining  order  for  sale  must  give,  what,  1156,  1157. 

personal,  of  infant,  void,  34. 

vendor  taking,  does  not  waive  lieu,  733. 
unless  intention  clear,  734. 

security  itself  the  consideration,  734,  735. 
railway  company  before  entry  must  give  what,  520. 
real,  power  to  invest  in,  does  not  authorise  purchase,  95,  90. 
vendor  refusing  to  convey  may  sue  on,  1004,  1005. 

SEISIN, 

benefit  of  covenants  for  title  run  with,  785  c(  seq. 
covenant  for,  how  broken,  789  ct  seq. 
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SEISl'iiJ— continued. 
presumption  of, 

continuance  of,  375. 

from  acts  of  possession,  372,  373,  884. 

from  grant  of  annuity,  372. 

leases  and  receipt  of  rent  thereunder,  372. 

from  receipts  of  rent  given  to  occupiers,  372. 

livery,  validity  of,  373. 

mere  personal  occupation  insufficient  to  raise,  372,  373. 
recital  of  vendor's,  how  far  an  estoppel,  820. 

SEPARATE  DEED, 

covenants,  when  to  be  entered  into  by,  576,  705. 

purchaser  can  require  outstanding  estates  to  be  got  in  by,  whether,  530, 
723. 

SEPARATE  ESTATE, 

concurrence  of  husband  in  conveyance  of,  unnecebsary,  15,  542. 

settlement  of,  does  not  make  it  good,  918. 
covenants  for  title,  on  sale  of,  cannot  be  required  from  husband,  571. 
in  fund  under  L.  C.  C.  Act,  petition  for  payment  out  of,  690. 
interposition  of  trustees  unnecessary,  594. 
married  woman, 

bill  of  exchange  payable  to,  whether  notice  that  it  binds,  qiicerc,  889, 

890. 
entitled  to  estate  bought  by  her  husband  with,  979. 
may  bar  entail  in,  15. 
may  bind,  by  acquiescence,  57. 

qucetr,  when  restrained  from  anticipation,  57. 
by  contract,  34. 
may  contract  to  extent  of,  34. 
may  dispose  of,  as  Mfcme  sole,  15. 
mortgage  of,  to  pay  husband's  debts,  good  consideration  for  settlement, 

915. 
must  be  annexed  to  whole  fee,  not  to  a  particular  estate,  15,  594. 
right  of  alienation  a  necessary  incident  of,  15,  593,  594. 
subject  to  restraint,  not  liable  to  replace  other  separate  estate  fraudu- 
lently disposed  of,  57,  58. 
under  Act  of  1870.     See  Maeeied  Women's  Peopeety  Acts. 
under  Act  of  1882.     Sec  Maeeied  Women's  Peopeety  Acts. 

SEPARATION, 

ante-nuptial  settlement  contemplating,  void,  264,  265. 
deed,  indemnity  to  husband  in,  good  consideration  for,  916. 
judicial,  effect  of,  on  after-acquired  property  of  married  woman,  16. 

contracting  capacity  of  manied  woman,  35. 
voluntary,  child  born  during,  legitimate,  376. 

SERVICE, 

of  notice  of  proceedings  under  Trustee  Act,  1893,  s.  44,  what  necessary, 

1134,  1135. 
want  of,  order  of  Court  as  against  purchaser  not  invalidated  by,  1128. 
what,  equivalent  to  rent  within  sect.  8  of  Stat,  of  Lim.,  451. 
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SET-OFF, 

of  costs,  occasioned  by  withholding  fatal  objection,  507. 
of  deposit  against  damages  for  deficiency  on  re- sale,  179. 

in  account,  not  open  to  purchaser,  21<5,  216. 
of  interest  on  mortgage  against  that  on  purchase-money  on  purchase  by 

mortgagee,  655. 
on  payment  to  agent  not  allowed,  681. 

SETTLED  ESTATE, 

what  is,  within  Conv.  Act,  1119. 

SETTLED  ESTATES  ACTS, 

application  of  Conv.  Act  to,  for  sale  of  infant's  lands,  1. 
application  under, 

advertisement  of,  formerly  imperative,  1124. 

now  only  necessary  if  du'ected  by  Court,  1124. 
costs  of.  Court  has  full  jurisdiction  as  to,  1127. 
Court  may  dispense  with  what  consents  on,  1121,  1122, 
evidence  required  at  hearing  of ,  1125. 
for  order  dispensing  with  notice,  when  to  be  made,  1122. 
leave  to  be  heard  in  opposition  or  support  of,  how  obtained,  1125. 
notice  of,  on  whom  to  be  served,  1125. 
notice  requiring  notification  of  consent  to  or  dissent  from, 
how  given,  1122. 
when  dispensed  with,  1123. 

when  to  be  given  although  consent  dispensed  with,  1123. 
procedure  on,  1124. 

where  any  of  the  parties  under  disability,  1128  ct  seq. 
infant,  1129. 
lunatic,  1130. 

married  woman,  1130  ct  seq. 
person  not  so  found,  1130. 
costsof  developmentof  building  estate  may  be  raised  bymortgage  under,  79. 
exercise  of  powers  under,  by  committee  of  lunatic,  9,  10. 

in  spite  of  restraint  on  alienation,  14. 
"  express  declaration,"  what  is,  within,  1120. 
investments  allowed  under,  1126. 

lunatic,  committee  of,  may  exercise  powers  under,  10. 
order  under, 

for  sale,  by  whom  obtainable,  1120. 
how  obtained,  1120. 
must   be   suspended  before  tenant  for   life   can   exercise 

powers  of  S.  L.  Act,  1116,  n.  (<■). 
proceedings  on,  same  as  under  decree  in  action,  1 125. 
purchaser  obtains  indefeasible  title  under,  1127. 
who  must  consent  to  application  for,  1121. 
notice  of,  if  dispensed  with,  must  be  so  stated  on  order,  1127,  1128. 
must  be  indorsed  on  settlement,  1125. 
when  land  in  register  county,  how  given,  1125. 
petition   under,  beneficiaries  under  subsidiary  settlements  not  proper 
parties  to,  1118,  n.  {q). 
Court  will  not  decide  question  of  title  on,  1120,  n.  {d). 
who  entitled  to  copies  of,  1125. 
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SETTLED  ESTATES  ACTS— continued. 
powers  of  Court  under, 

may  be  negatived  by  settlement,  1127. 

to  authorize  dedication  for  roads,  &c.,  1117. 

investment  of  proceeds  of  sale  as  capital  money  under 

S,  L.  Act,  1127. 
leases,  1118,  n.  (o). 
to  authorise  sale,  IU6  ct  seq. 

sale,  bow  limited,  1127. 
to  dispense  with  consents,  bow  limited,  1123. 
to  make  order  saving  rigbts  of  persons  not  consenting,  1123. 
recourse  to,  wben  still  necessary,  1120,  1133. 
retrospective,  1127. 
sale  under, 

application  of  money  arising  from,  1126. 
for  building  purposes,  79,  1117. 
for  fee  farm  rents,  1117,  1133. 
frees  land  from  succession  duty,  1233. 
limited  owners  may  obtain,  11. 
of  minerals  and  siu'face  apart,  78,  1117. 
powers  of  trustees  receiving  money  arising  from,  1126. 
settlement  of  conveyance  by  j  udge  on,  1 1 8 1 . 
settled  estate,  what  is,  within,  1118. 
settlement,  what  is  a,  within,  1118. 

SETTLED  LAND, 

expenditure  upon,  does  not  satisfy  covenant  to  pay  money  to  trustees, 

983. 
on  sale  of,  forfeited  deposit  goes  as  purchase-money,  21J. 
liability  to  succession  duty,  how  affected,  1233. 
to  railway  company,  trustees  should  stipulate  for   costs  of 

re- investment,  90. 
trustees  how  far  entitled  to  retain  settlement,  694. 
sale  of,  to  railway  or  other  public  company,  303. 
SETTLED  LAND  ACTS.     And  see  Teustees  foe  Pxjeposes  of  Settled 
Land  Act. 
application  of  money  in  Court  under  L.  C.  C.  Act,  under  689. 
investment  of  proceeds  of  sale  under  S.  E.  Act  as  capital  money  under, 

though  there  is  no  tenant  for  life,  allowed,  1127. 
leases  for  less  than  twenty-one  years  under,  1133,  n.  (t). 
married  woman,  restraint  on  anticipation  does  not  affect,  under,  14. 
order  under  s.  63  must  be  registered  as  lis  pendens,  1221,  1222. 
powers  under,  inalienable,  87. 
purchaser,  protection  of,  under,  72. 
sale  under,  discharges  land  from  succession  duty,  1233. 
immediate,  where  trust  executory,  67. 
must  be  at  best  price,  87,  n.  (A). 
of  minerals  and  surface  apart,  78. 
what  dealings  material  to  title,  327. 
tenant  for  life  under, 

cannot  lease  to  himself,  39,  49. 

consent  of,  when  necessary,  68,  83,  84,  86,  1126,  n.  (r). 
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SETTLED  LAND  ACTS— cuhUhuccI. 
tenant  for  life  under — continued. 

consent  of,  wlion  not  exerciseable  as  agtiinst  incumbrancer,  80. 

covenants  by,  on  sale,  571. 

dealings  with  estate  by,  37,  39. 

how  affected  by  order  under  S.  E.  Act,  1116,  n.  (c). 

made  up  of  several,  and  one  refusing  to  join  in  exercise  of  powers, 

1133. 
may  convey  free  from  term,  when,  330. 
may  dedicate  streets,  1133. 

may  defray  costs  of  development  out  of  capital,  79. 
may  develope  estate  as  building  land,  79. 
may  grant  at  fee-farm  rents,  whether,  1133. 
may  lease  surface,  «S:c.  minerals  separately,  78. 

may  sell,  lease,  exchange,  &c.,  mines  and  surface  apart,  78,  n.  (bb). 
must  sell  at  best  price,  89,  n.  (A). 
not  entitled  to  forfeited  deposit,  217. 
powers  of,  indestructible,  70,  n.  (c). 

infant,  by  whom  exerciseable,  4. 
lunatic,  by  whom  exerciseable,  9. 
married  woman,  exerciseable  mthout  her  husband,  543. 

not  affected  by  restraint  on  anticipation,  14. 
not  assignable,  87,  1120,  n.  {d). 
should  concur  in  sale  by  trustees  vmder  charge  of  debts,  qiuere, 

642,  643. 
titles  acquired  under,  not  to  be  affected  by  constrvictive  notice,  888. 
trustee  for  all  parties  interested  under  the  settlement,  49,  59,  70,  71. 
trustees  under,   represent  tenant  for  life  on  sales  or  purchases   from 

him,  49. 
vacation  of  registration  of  writ  or  order  under,  1216. 

SETTLEMENT.    And  see  Voluntary  Settlement. 

advance  to  trustees  of,  is  for  benefit  of  persons  interested  under,  971. 
affidavit  of  no,  necessary  on  petition  by  married  woman  for  payment 

out,  G90. 
alleged  not  to  affect  title  does  not  fix  purchaser  with  notice,  879. 
ante -nuptial, 

children  not  parties  may  sue  on,  921. 

contemplating  future  separation  void,  265. 

decree  of  nullity,  effect  of,  on,  921. 

how  far  voluntary  as  to  limitations  to  collaterals,  921  et  seq. 

in  consideration  of  invalid  marriage,  bad,  920. 

invalid  on  one  side,  docs  not  raise  election,  919. 

may  be  fraudulent,  927. 

not  voluntary,  919. 

purchaser  under,  purchaser  within  27  Eliz.  c.  4.  .913,  914. 
by  infant,  2.     And  see  Infants'  Settlement  Act. 

concealment  of,  by  married  woman,  may  postpone  her  to  purchaser,  854. 
consent  of  tenant  for  life  necessary  where  there  is  conflict  between 

S.  L.  Act  and,  83,  84. 
consideration  for,  may  bo  past,  927. 

proved,  928. 
contract  for,  of  futui-e  interest,  how  voidable  iu  bankruptcy,  942,  943, 
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covenant  for, 

how  far  affected  by  subsequent  sale  or  mortgage,  982. 
may  create  lien  on  after-acquired  lands,  981,  982. 
not  satisfied  by  purchase  of  unsuitable  property,  982. 
presumed  to  be  performed  by  pm-chase,  981. 
who  may  enforce,  983. 
covenant  for  payment  to  trustees  of,  not  satisfied  by  expenditure,  983. 
family,  set  aside  where  motive  innocent  but  erroneous  representation, 

753. 
funds  of  one,  transferred  to  make  good  breach  in  another,  belong  to 

latter,  838. 
iu  favour  of  creditors  and  for  specified  persons,  distinguished,  929. 

revocation  of  former,  allowed  on  what  principle,  929,  930, 
inquiries  as  to,  on  sale  by  married  woman,  1191. 
marriage, 

covenants  on  sale  by  person  claiming  through,  568. 
not  affecting  property,  vendor  need  not  produce,  not  in  his  posses- 
sion, 367. 
reversion  in  personalty  imder,  not  within  Malins'  Act,  600. 
of  encroachment,  validity  of,  183,  n.  (rf). 

of  mortgage  debt,  mortgagee  liable  for  expense  to  title  by,  695. 
oAvner  of  estate  under,  may  compel  production  of  title  deeds,  484. 
parties  to  sue  on  ante-  and  post-nuptial,  are  different,  921. 
post-nuptial, 

concurrence  of  stranger  in,  to  pay  settlor's  debts  is  for  benefit  of 

family,  916. 
in  consideration  of  loan  is  not  fraudulent,  927. 
notice  of,  notice  of  ante-nuptial  agreement  for,  882. 
parties  to,  can  alone  enforce  it,  921. 
should  recite  articles,  550. 
voluntary,  when,  915. 
postponement  of,  to  prior  mortgage,  through  negligence  of  trustee,  844, 

845. 
trustees  of, 

not  entitled  to  retain  on  sale  under  trust  for  sale,  694. 

purchaser  must  covenant  to  produce,  693,  694. 
purchasing  need  not  covenant  personally,  584. 
what  is,  within  S.  E.  Act,  1118. 

SETTLEMENT  ESTATE  DUTY, 

creation  and  incidence  of,  1243. 
exemptions  from,  1243. 

SEVERANCE, 

compensation  for,  on  compulsoiy  purchase,  subject  to  same  rules  as  pur- 
chase-money, 303. 
of  freehold  interest  from  manor,  184,  1^5. 

of  joint  tenancy,  contract  for  sale  is,  313.  ■« 

of  reversion  on  lease,  effect  of,  822,  825,  955. 
of  unity  of  ownership,  effect  of,  on  easements,  398. 

private  right  of  Avay,  413,  n.  {>/). 
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SEWER, 

no  right  of  lateral  support  to,  427- 

subjacent  support  for,  must  be  left,  under  Public  Health  Act,  427. 

undisclosed,  condition  for  compensation  enforced,  152,  n.  [g). 

SHAETS, 

reservation  of  minerals  includes  right  to  sink,  182,  n.  {t). 

SHARES, 

in  mines,  what  abstract  should  show  on  sale  of,  328. 

within  Stat,  of  Frauds,  s.  4.  .225. 
in  railway  company,  not  within  Stat,  of  Frauds,  s.  4.  .226. 
in  water  company,  not  within  Stat,  of  Frauds,  s.  4 , .  226 
I'egistration  of  transfer  of,  notice  before,  does  not  postpone  purchaser, 
842. 
sccus,  where  transferor  has  not  legal  title,  842,  n.  {e). 
transfer  of  director's  qixalification,  to  child,  976,  n.  {y). 

SHEEP-WALK, 

purchaser  need  not  take,  instead  of  freehold,  1086. 

SHOP, 

licence  to  build,  does  not  authorize  a  tavern,  134,  135, 
vendor's  name  carved  on,  effect  of,  835. 

SIGNATURE, 
of  contract, 

binds  party  signing,  255. 
blank  left  for,  effect  of,  257. 
by  agent  binds  principal,  256. 

if  agency  established,  256,  258. 
evidence   admissible  to  show  that,  is  on  his  own  behalf, 

255. 
should  show  agency,  256,  258. 
when  sufficiently  shown,  988. 
by  both  parties,  proper,  234,  235. 
by  initials,  binding,  255. 
by  public  company,  260,  261. 
by  purchaser  binding  if  vendor  sufficiently  described,  234,  235. 

on  vendor's  paper  stamped  with  vendor's  name,  255, 
256. 
by  witness,  may  be  binding  on  party  signing  as,  257. 
evidence  admissible  to  show  intention  of,  2.)8. 

only  conditional,  253. 
in  pencil  binding,  256. 
mere  description  is  not,  256. 

party  signing  may  call  on  other  to  affirm  or  disaffirm,  255. 
position  of,  256,  257. 
printed  or  stamped,  binding,  255. 

supplied  by  signature  to  instructions  for  telegram,  256. 
of  deed,  proof  of,  by  witness  raises  presumption  of  duo  execution,  363. 
presumption  of  due  execution  from  proof  of,  3G3. 


INDEX.  1525 

SIGNATURE— fo«  t  iiiitcJ. 

of  document  containing  terms  not  essential,  258. 

satisfies  Stat,  of  Frauds,  258. 
of  draft  agreement  or  conveyance,  effect  of,  258,  259. 
of  engrossment  delivered  as  an  escrow,  not  sufficient  for  Stat,  of  Frauds, 

259. 
of  Judge,  proof  of,  unnecessary,  354. 

of  memorandum  wi'itten  on  and  correcting  signed  agreement,  unneces- 
sary, 261,  262. 
of  steward,  -when  to  be  proved,  346,  347. 
to  affidavit,  presumed,  232. 

SILENCE, 

as  to  claim  by  mortgagee  postpones  him  to  purchaser,  -when,  854. 

of  third  party,  how  far  allowed,  106. 
as  to  material  fact,  not  defence  to  action  for  specific  performance,  1063. 
equivalent  to  acquiescence,  when,  667. 

misrepresentation,  when,  103,  104. 
ground  for  action  of  deceit,  when,  102. 

SIMONY, 

what  transactions  are,  269,  270. 

SIMONY  ACTS,  270. 

SLANDER, 

of  title,  what  must  be  proved  in  action  for,  116. 

SOIL.     See  Road. 

of  bed  of  stream,  to  whom  it  belongs,  419,  420. 

"SOLEMNIZATION  OF  MARRIAGE," 

meaning  of,  920,  n.  {t), 

SOLICITOR, 

agreement  for  remuneration  of,  may  be  reopened  after  payment,  725, 

726. 
approval  of  title  by,  of  purchaser,  253. 
bill  of.     And  see  Taxation. 

conveyancing  costs,  taxation  of,  725. 

item  in  vendor's,  should  not  be  questioned  on  V.  &  P.  summons, 
1113. 
change  of,  not  notice  of  change  of  ownership,  896. 
charges  of,  on  sale  by  auction,  206. 

of  leaseholds  in  lots,  191,  n.  (o). 
clerk  of,  cannot  bind  vendor  to  allow  compensation,  516,  n.  (/). 

purchase  by,  from  client,  48. 
client,  transactions  with,  28. 

when  should  refuse  to  act  for,  28,  n.  (r). 
costs,  agreement  by,  to  take  part  of  estate  in  lieu  of,  266. 
allowed  under  Solicitors'  Remuneration  Act,  726. 
security  for  future,  may  be  taken  by,  726. 

on  subject-matter  of  action,  267. 
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counsel's  opinion, 

as  to  searches,  protects,  how  far,  1197. 
fees  for,  allowed,  343. 

on  abstract  does  not  relieve  from  duty  to  peruse,  343. 
may  be  taken  by  purchaser's,  343. 

vendor's,  when,  340. 
deposit  received  by,  as  vendor's  agent,  not  as  stakeholder,  215,  9S9. 
draft  conveyance  is  not  property  of,  590. 

reperusing  altered,  fees,  how  far  allowed  for,  590. 
examination  of  title  deeds,  duty  as  to,  493. 

town  agent  may  be  employed  for,  481. 
execution  of  conveyance,  presence  of  purchaser's,  at,  682. 
fraud  of,  caused  by  client's  negligence,  does  not    postpone  purchaser 
from,  839. 
client  not  affected  with  notice  of,  900. 
limits  of  doctrine,  901,  902. 
inquiry  to  be  made  by,  on  purchase  by  trustees,  1192,  1193. 
liability  of, 

as  trustee,  if  employed  by  co- trustees,  683,  684. 
for  concealing  incumbrance,  &c.,  336,  338,  339. 
for  costs  of  unnecessary  search,  1227. 
for  disclosing  defect  in  client's  title,  345. 
for  falsification  of  title,  105. 
for  insertion  of  improper  covenant,  566. 
for  misrepresentation,  105,  345,  n.  (y). 
for  not  making  searches,  1196,  1197. 
for  suppressing  incumbrances  under  L.  P.  A.  Act,  338. 
lien  of, 

available  against  trustee  in  bankruptcy,  how  far,  489,  n.  {g). 
effect  of,  on  production  of  title  deeds,  490. 
of  executor  upon  title  deeds  of  leaseholds,  how  far,  490. 
of  mortgagee  against  mortgagor,  how  far,  489,  490. 

mortgagor's  trustee  in  banki-uptcy,  489,  n.  {g). 
of  mortgagor  upon  reconveyance  to  mortgagor,  490. 
on  engrossment,  none,  590. 
taxation  ordered  on  claim  for,  725. 
negligence  of.     See  Negligence. 

non-employment  of,   effect   of,   on    rights  of    vendor    as  to  under- 
value, 747. 
not  trustee  for  client  within  Stat,  of  Lim.,  444. 
notice  to, 

acting  for  vendor  and  purchaser  binds  purchaser,  how  far,  899. 
agent  of,  is  notice  to,  903. 

binds  mortgagee  purchasing  from  his  own  solicitor,  900. 
in  prior  transaction  binds  client,  how  far,  897. 
Conv.  Act,  1882,  s.  3,  effect  of,  897. 
does  not  aj^ply  where  solicitor  is  vendor,  899. 
is  notice  to  client,  875,  890,  897. 
of  c.  q,  t.  has  no  authority  to  authorise  purchase  by  trustees,  51. 
of  mortgagee  bound  by  condition  against  retracting  biddings,  136. 
of  person  having  conduct  of  sale  is  agent  for  all  parties,  1 1  fil . 
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of  purcliaser  is  proper  judge  of  necessity  of  abstracting  documents,  33o, 

330. 
professional  communications  of,  with  client,  privileged,  903. 

exceptions  to  rule,  904. 
purchase  by, 

from  client,  40,  45,  46,  47. 

precludes  objections,  how  far,  506. 
title  deeds  must  be  produced  on,  53. 
having  conduct  of  sale  is  voidable,  40. 
of  person  disqualified  to  purchase,  40. 
of  subject-matter  of  action,  prndciite  life,  is  bad,  206. 
with  client's  money,  remedy  of  client  for,  978,  n.  («). 
purchase-money, 

production  of  client's  execution  and  receipt  authorises  receipt  by,  682 . 
receipt  of,  by,  as  common  agent,  effect  of,  815. 
received  by,  for  trustees,  627,  682,  683. 
generally,  682. 
remuneration, 

agreement  for,  under  Solicitors  Act,  1870.  .725. 
does  not  exempt  from  negligence,  725. 
need  not  be  signed  by  solicitor  and  client,  725,  n.  (//), 
validity  of,  may  be  tested,  725. 
agreement  under  Sohcitors'  Remuneration  Act,  1881 .  .726. 
fairness  of,  may  be  tested,  726. 
must  be  in  writing  signed  by  person  boimd,  726. 
supersedes  agreement  under  Act  of  1870.  ,720. 
for  copy  abstract,  316. 
improper  bargain  as  to,  effect  of,  268. 
secret  profit  cannot  be  made  by,  47- 
subsale,  charges  of,  on,  316. 

subsequent  gift  to,  by  client  will  not  vahdate  previous  voidable  sale,  48. 
trustee,  firm  of,  not  entitled  to  profit  costs,  94,  724. 

in  bankruptcy  may  contract  for  remuneration  as,  724 . 

may  employ,  when,  724. 
not  entitled  to  profit  costs,  724. 
undertaking  by,  to  clear  up  title,  not  summarily  enforced,  514. 
voluntary  settlement,  duties  of,  as  to  preparation  of,  932. 

SOLICITORS  ACT,  1843.. 725. 

SOLICITORS'  REMUNERATION  ACT,  1881, 
sale  under,  191,  n.  (o). 

SON.     And  see  Advanceiient  ;  Family  Aeeangeiient. 

arrangements  between  father  and,  validity  of,  751  et  seq. 
of  trustee  not  incapable  of  purchasing,  48. 

SPECIAL  ACT, 

powers  of  statutory  corporation,  how  limited  by,  24. 

SPECIAL  CASE, 

when  a  Jis pendens,  881,  n.  (t). 
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SPECIAL  CONDITIONS.     See  Conditioxs  of  Sale. 

SPECIALTY  DEBT, 

purchaser  from  heir  or  devisee  need  not  see  to  payment  of,  644. 

SPECIFIC  DEVISE, 

contract  to  sell,  how  affected  by,  305,  306. 
residuary  devise  is  still,  310,  n.  [h),  643,  n.  {1). 

SPECIFIC  PERFORMANCE, 
action  for,  proceedings  in, 

injunction  against  vendor  parting  with  estate,  1108. 

waste  by  purchaser,  1107. 
payment  of  purchase -money  by  railway  company,  how  enforced, 

1106. 
into  Court,  when  ordered,  1104,  1105. 
receiver,  when  appointed,  1106. 

reference  as  to  title  may  be  ordered  before  trial,    1109.     And  see 
Refeeence  as  to  Title. 
against  whom  enforceable, 

dowress  married  since  Dower  Act,  1031. 

joint-tenants,  claiming  by  survivorship,  1031. 

married  woman,  1034. 

person  buying  from   purchaser  from  voluntary  settlor,  how  far, 

1033. 
purchaser  and  his  representatives,  1034. 
railway  company,  after  opening  of  line,  1072. 
remainderman  or  c.  q.  t.,  when  contract  is  good  exercise  of  power, 

1031. 
tenant  for  life,  contracting  as  tenant  in  fee,  1074. 
tenant  for  life's  successor  under  S.  L.  Act,  1032. 
tenant  in  tail  in  remainder,  538,  1072. 
vendor,  1030. 

vendor's  alienees  with  notice,  1030. 
committee  in  lunacy,  1030. 
judgment  creditors,  1030. 
representatives,  1031. 
trustee  in  bankruptcy,  1030,  1034. 
voluntary  alienees,  1030,  1031. 
wife  or  husband,  married  after  contract,  1030. 
voluntary  settlor,  1033,  1055. 
wife  entitled  to  freebench,  1031. 
against  wliom  not  enforceable, 

executor  in  respect  of  co-executor's  contract,  qiiccre,  1033. 
person  claiming  under  paramount  title  to  vendor,  1032. 
purchaser  for  value  without  notice  of  contract,  1030. 

from  voluntary  settlor,  1033. 
railway  company  during  period  allowed  by  its  Act,  503. 
remainderman  of  tenant  in  tail,  1031,  1032. 
trustee  in  respect  of  co- trustee's  contract,  1033. 
trustee  in  bankruptcy  of  purchaser,  1034. 
award  on  reference,  made  rule  of  Court,  is  subject  to,  243. 
brothel,  will  not  be  decreed  on  contract  for  .sale  of,  1071. 
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breach  of  contract,  primary  relief  in  equity  for,  is  by,  1022. 

trust,   action  for,  not  maintainable  by  purchaser  or  vendor 
after  notice  of,  195,  196. 
by  whom  enforceable, 

one  executor  as  to  leaseholds,  quaire,  616. 
purchaser  or  his  representatives,  1029. 
relation  of  trustee,  who  is  disqualified,  48. 
vendor  or  his  representative,  1029. 
by  whom  not  enforceable, 

Commissioners  of  Woods  and  Forests,  1030. 
railway  company,  after  exercise  of  compulsory  powers,  522. 
voluntary  settlor,  912,  1055. 
compensation,  when  and  when  not  allowed  in.     See  Compensation. 
contracts,  what,  are  subject  to, 
agreement  in  fonn  of  bond,  1070. 
as  to  easement  with  railway  company,  1028. 
as  to  user  of  station,  1026. 
for  indemnity,  173. 

for  purchase  by  railway  company,  276,  277,  1027. 
for  sale  in  consideration  of  annuity,  even  after  death  of  annuitant, 
290,  291. 
of  fixtures  at  valuation  apart  from  land,  243,  244. 
of  land  at  valuation,  qucere,  243,  1098. 
out  of  jurisdiction,  1023. 
for  yearly  tenancy,  1027. 
of  agent  appointed  by  parol,  968,  n.  (<0- 
of  corporation,  not  under  seal,  when,  260. 

of  trustee  for  sale,  though  better  sum  afterwards  offered,  1095. 
to  execute  mortgage  on  receipt  of  loan,  1055. 
to  grant  lease  of  undivided  moiety  of  mineral  property,  1079. 
to  make  road  for  land  sold,  1026. 

siding,  1020. 
when  contract  itself  vests  property,  1028. 
contracts,  what,  are  not  subject  to, 
building  or  repairing,  1025,  1055. 

exception  to  rule,  and  requisites  for  same,  1025. 
for  lease,  after  expiration  of  term,  1027. 
for  loan  of  money  on  mortgage,  1055. 

for  sale  by  one  joint  tenant,  purporting  to   deal  with  entirety, 
1034. 
of  goodwill,  per  sr,  1026,  1027. 
or  transfer  of  stock,  1023. 
to  build  a  station,  1026. 
conveyance  of  larger  interest  than  contracted  for,  when  enforced  by, 

1085. 
costs  of.     See  Costs. 
covenant    against  vendor's  liabilities  must  be  given  by  purchaser  on, 

583. 
damages  may  be  given  in  lieu  of,  or  addition  to,  1022.     See  Damages. 
order  for,  may  award,  1028. 
D.      VOL.  II.  ^  ^ 
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SPECIFIC  PERFORMANCE— £;o??<(«Kff?. 
decree  for, 

against  purchaser  who  has  failed  on  V.  &  P.  summons,  1113. 

binds  what  persons,  1111,  IIH,  1115. 

concurrence  of  necessary  parties,  direction  for,  unnecessary,    537, 

538.       See  CONCUEEENCE. 

enforcement  of, 

where  vendor  is  lunatic,  607,  n.  [h). 
refuses  to  convey,  607. 
may  be  waived,  1115. 
defence  to,  what  is, 

breach  of  public  policy,  1055. 

trust,  1055,  1059. 
concealment  of  change  between  offer  and  acceptance,  112,  113. 
latent  defect,  110. 
nature  of  tenancies,  110,  1083. 
previous  trespass  by  purchaser,  114. 
conduct  of  plaintiff  after  contract,  1099  et  seq. 

act  of  forfeiture  by  purchaser  in  possession,  1104. 

vendor,  291. 
damages  recovei-ed  in  action  on  contract,  1104. 
delay  in  bringing  action,  504,  1099  et  scq. 
ejectment  of  purchaser  in  rightful  possession,  1103. 
inability  to  perfonn  material  i^art  of  contract,  1103. 
parol  waiver,  1099. 
release  by  deed,  1099. 
waste  of  estate,  1102. 
written  waiver,  1099. 
contravention  of  rights  of  tliird  party,  1054,  1080. 
duress,  1063. 
excessive  price,  1097. 

failure  of  one  of  two  inter- dependent  stipulations,  1060. 
fraud,  1062. 

hardship),  1057  ct  scq.,  1080. 
illegality,  1054. 

improvidence  of  contract  by  agent,  qncerc,  1056. 
inability  of  Court  to  enforce  Avhole  contract,  1071. 

execute  contract,  1055. 
inadequacy  of  consideration,  746,  1094. 
misdescription,  146,  147. 

of  underlease  as  lease,  130,  131. 
misrepresentation,  161,  1063. 

as  to  offer  by  third  party.  111. 
of  agent,  100,  101,  103,  104. 
mistake,  101,  1062,  1074. 
non-existence  of  part  of  property,  1071. 
non-performance  of  condition  jDreccdent,  1068. 
silence  as  to  material  fact  not  defence  to,  1063. 
want  of  mutuality,  1004.     Hec  Mutuality. 
title,  1071,  1086  et  scq. 
by  reason  of  inciunbrances  or  easements,  1088,  1089. 

matters  increasing  purchaser's  liability,  1089. 
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SPECIFIC  PERFORMANCE— coM^iHWi'rf. 
defence  to,  what  is— continued. 
want  of  mMtua\itj—conti»i(cd. 

in  respect  of  difference  of  tenure,  1086. 

interest  of  vendor  being  smaller  than  described, 
1087. 
to  one  of  two  estates  sold  together,  1088. 
to  part  of  estate,  1087,  1090. 
defence  to,  what  is  not, 

accidental  destruction  of  property  after  contract,  1072. 
existence  of  incumbrances,  1068. 

patent  easements,  119-1. 
inability  to  recover  damages  at  law,  1070. 
nominal,  not  being  real  contractor,  10G9. 
non-performance  of  collateral  agreement,  1052,  1060. 

unless  the  contracts  are  inter-dependent,  1060. 
nuisance  affecting  property,  1071. 
public  inconvenience,  1072. 

stipulation  for  penalty  for  non- performance,  1069,  1070. 
deposit,  order  for  return  of,  in  action  for,  1006,  1007. 
dower  may  be  subject  for  compensation  in,  540. 
equities  cannot  before  completion  be   enforced  against  vendor  unless 

Court  wUl  enforce,  288. 
excess  of  quantity,   compensation  for,   must  be  given  by  purchaser 
claiming,  669,  670. 
not  forced  on  purchaser,  669,  670. 
jurisdiction  as  to,  is  discretionary,  1028,  1064  et  seq. 

foundation  of,  is  inadequacy  of  damages  as  remedy, 
1023. 
knowledge  of  defect  precludes  purchaser  resisting,  1091. 

unless  contract  is  expressly  for  good  title,  1092. 
notice  of  lease  notice  of  equities  under  it,  how  far  applies  to,  104,  105, 

884,  885,  1084. 
notice  to  treat  per  se  cannot  be  enforced  by,  302. 
of  contracts  containing  affirmative  and  negative  terms,  1054. 

principle  of  jurisdiction,  1057. 
of  parol  agreement,  when  obtainable,  1035  et  seq. 

where  defendant  admits,  and  does  not  plead  the  statute,  1045  et 
seq. 
different  agreement,  and  plainti£f  submits, 
1045. 
where  fraud  has  precluded  compliance  with  statute,  1035. 
where   there  has   been  part  performance,    1036.     See  Paet  Pee- 

FOEMANCE. 

parol  evidence  of  variation  as  defence,  when  admissible,   121  et  seq., 
1047  et  seq. 
fraud,  mistake,  or  surprise,  as  to  meaning  of  contract,  1048. 

or  mistake  affecting  terms  of  contract,  1048. 
misrepresentation  inducing  defendant  to  enter  into  contract,  1051 

et  seq. 
part  performance  of  subsequent  parol  variation,  1053. 

5  f2 
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SPECIFIC  PERFORMANCE -fowffwwfif?. 

parol  evidence  of  variation  at  suit  of  plaintiff,  when  admissib  e, 

defendant  should  state  terms  and  offer  to  perform  them,  1046,  1047. 

in  what  cases  of  fraud  or  mistake,  1046. 

subsequent  parol  variation  not  enforceable,  1047. 
parties  to.     See  Parties. 

portions,  compensation  for,  not  allowed  in,  540,  n.  («). 
refusal  to  comply  with  requisition  as  to  conveyance  may  preclude  vendor 

from,  507. 
remedy  by,  open  to  vendor  no  less  than  to  purchaser,  1024. 
rescission  allowed  after  commencement  of  action  for,  177. 
statement  of  defence  in  action  for,  1045  et  scq. 

admitting  belief  as  to  title  may  be  admission  of  fact,  509. 

may  raise  new  objections,  507,  n.  (s). 
want  of  title  may  entitle  purchaser  to,  with  abatement,  1074  et  seq. 

not  if  he  contract  with  knowledge  of  defect,  1082  et  seq. 

not  in  cases  of  mistake  or  hardship,  1079,  1080. 

subject  to  vendor's  right  under  contract  to  rescind,  1078. 

SPECULATION, 

property  bought  for  purposes  of, 

is  held  as  tenancy  in  common,  958. 
is  personal  estate,  964. 

unless  trade  is  merely  ancillary  to  land,  964,  965. 
joint  purchasers  of,  bound  by  agreement  as  to,  964. 
reconversion  into  realty,  how  effected,  965. 

SPIRITUAL  ADVISER, 

transactions  of,  with  penitent,  28,  29. 

SPORTING,  RIGHT  OF.     AndseeQAMB. 

fatal  defect,  when  not  disclosed  in  particulars,  126,  127,  1089. 

not  subject  of  reservation,  564. 

objection  as  to,  waived  by  possession,  513. 

STAKEHOLDER, 

auctioneer  is,  of  deposit,  203,  989. 
vendor's  solicitor  is  not,  of  deposit,  215,  989. 

STAMP  ACT,  1891, 

conveyance,  duty  on  consideration,  under,  551. 

on  sale,  meaning  of,  under,  553. 
copyholds,  stamp  on  surrender  of,  552. 
creation  of  further  progressive  duty  by,  262,  n.  {a). 
exemptions  under,  263,  n.  (/). 

option  of  purchase  in  lease  requires  no  further  stamp  duty,  263,  n.  [y). 
separate  deed  of  covenant,  duty  on,  under,  577,  n.  {g). 
several  tenements,  in  one  instrument,  stamps  on  conveyance  of,  716, 
n.  (.r). 

STAMPS  AND  STAMP  DUTY, 

acknowledgment  of  right  to  jiroduction  requires  what,  577,  u.  (g). 
admittances  of  tenants  in  common  require  separate,  263. 
several  require  separate,  629. 
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STAMPS  AND  STAMP  BVTY— continued. 
agreement,  262. 

as  to  separate  lots  requii-es  separate,  262,  263. 
for  lease,  assignment  of,  liable  to,  551,  n.  {p). 
in  evasion  of,  void,  264. 
may  be  affixed,  within  what  time,  262. 
not  payable,  in  what  cases,  263. 

want  of,  immaterial,  if  defence  admits  agreement,  263. 
compensation  under  L.  C.  C.  Act,  how  far  liable  to,  553,  n.  (e). 
consideration  must  include  fixtures  and  timber,  551. 
penalties  for  untrue  statement  of,  551. 
conveyance,  recital  in,  of  sale  of  chattels,  lets  in  duty,  551. 
"conveyance  on  sale,"  what  is,  553. 
copies  of  Court  rolls  do  not  require,  when,  347,  n.  (w). 
covenant  for  production  of  title  deeds  liable  to,  what,  577,  n.  {(f). 
deed  operating  in  double  capacity  pays  double  duty,  263. 
division  of  assets  of  partnership  not  liable  to,  553,  n.  {e). 
evidence  of,  when  necessary,  364,  n.  (:;). 
examination  of,  on  inspecting  title  deeds,  493. 
obliterated,  presumed  to  have  been  correct,  364. 
on  conveyance,  how  payable,  551. 

addition  of,  may  be  made  on  payment  of  penalties,  264. 
in  consideration  of  debt,  551,  n.  (>). 

transfer  of  stock,  553. 
of  bankrupt's  estate,  not  payable,  263. 
of  goodwill,  553,  n.  {e). 

of  lands  of  different  tenure,  apportionment  of,  552. 
of  separate  estates  in  different  properties,  separate  stamps,  263. 

same  property,  one  duty  only,  263. 
of  share  in  partnership,  553,  n.  {c). 
on  lost  deed,  presumption  of,  263,  264,  364. 

burden  of  rebutting  on  person  denying,  364. 
rebutted  by  showing  deed  to  have  been  unstamped,  364. 
on  mortgage  essential  prior  to  registration  under  L.  T.  Acts,  1249. 
on  sub-purchase  payable  on  consideration  for,  552. 
proper,  presumption  of,  from  due  execution,  364. 

purchaser  entitled  to,  on  title  deeds,  493,  n.  (A). 
want  of,  condition  as  to,  how  far  expedient,  186. 

STATEMENT  OF  CLAIM, 

in  action  for  partition,  1136,  1146. 

on  covenants  by  purchaser  of  reversion,  824,  n.  (s). 
prayer  in,  for  rescission  after  completion,  811. 

STATEMENT  OF  DEFENCE, 

in  action  for  specific  performance,  1045—1047. 

STATUTORY, 

acre,  .what  it  contains,  668. 

charges  need  not  be  disclosed  in  particulars,  128. 

declaration.     See  Declaeation. 

form  of  conveyance  under  L.  0.  C.  Act,  532,  533. 

owner.     See  Limited  Ownee. 

remedy.     See  Mandamus. 
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STEWARD, 

admittance  cannot  be  refused  by,  until  payment  of  fine,  717. 
consent  of  protector  must  be  entered  on  Court  rolls  by,  711. 
conveyance  under  L.  C.  C.  Act  must  be  entered  by,  711,  712. 
deputy,  infant,  may  take  surrender  of  married  woman,  596,  n.  (i). 

may  be  authorised  by,  to  receive  fine,  716,  717. 
description  of  parcels  in  surrender,  what  may  be  required  by,  556. 
fees  for  admittance  under  L.  C.  C.  Act  cannot  be  claimed  by,  712. 
fees  of,  on  admittance  to  an  allotment  for  several  tenements,  717. 
fees,  several,  for  admittances  on  general  fine  cannot  be  claimed  by,  529. 
of  manor,  when  evidence  of  handwriting  of,  may  be  required,  346,  347. 
preparation  of  suiTender  by,  custom  for,  is  good,  528. 
purchase  by,  from  employer  when  set  aside,  44. 

STIPULATION.     *SVe  Agreement  ;  Condition. 

STOCK, 

contract  for  sale  of,  not  enforceable,  1023. 

sale  in  consideration  of  transfer  of,  liable  to  ad  valorem  stamp,  533. 

STOCK  OF  DESCENT, 
presumption  as  to,  376. 

STONE, 

agreement  for  sale  of,  whether  %^ithin  sect.  4  of  Stat,  of  Frauds,  227, 

228. 
belongs  to  purchaser  from  contract,  672. 
is  mineral  as  between  vendor  and  purchaser,  432,  n.  {x). 

STOP-ORDER, 

gives  no  priority  as  against  prior  notice  to  trustees,  107,  108. 

to  purchaser  with  notice  at  date  of  seciirity,  874. 
on  fund  in  Court,  when  to  be  obtained,  107,  108. 

on  purchase-money  in  Coui't,  incumbrancer  entitled  to,  for  costs,  1178. 
on  undivided  share,  has  priority  against  later  one  on  share  carried  over, 

107,  108. 
purchaser  of  equitable  interest  should  obtain,  874. 

STOPPAGE  IN  TRAXSITU, 

difference  between  vendor's  lieu  and,  730,  n.  {e). 

STRANGER, 

conveyance  from,  cannot  be  forced  on  purchaser,  1066, 
equities  not  enforceable  against,  prior  to  conveyance,  288. 
fraud  of,  does  not  invalidate  contract  as  between  parties,  1063. 
liable  for  misrepresentation,  Avhen,  111. 

slander  of  title,  when,  IIG. 
purchase  in  name  of,  and  of  wife  and  children  makes  him  ti-ustee,  971. 
raises  resulting  trust,  966,  967. 
may  be  rebutted,  977. 
to  contract  cannot  sue  thereon,  921. 

exception  in  case  of  children  on  ante-nuptial  settlement,  921. 
to  contract  may  be  bound  by  conditions  if  he  consent  to  sale,  122. 
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STREETS, 

Court  may  direct,  to  be  laid  out  under  S.  E.  Act,  79,  1117. 
power  of  tenant  for  life  under  S.  L.  Act  to  lay  out,  79,  1133. 

trustees  on  sale  for  building  purposes  to  lay  out,  78,  79. 

STRIPS, 

of  waste  inclosed  with  permission  of  lord,  on  annual  payment,  182. 

without  authority,  title  to,  182. 
of  waste,  presumption  as  to  ownership  of,  182,  n.  (x),  373. 

between  owner  of  adjoining  land  and  lord  of  manor  only,  373. 

how  rebutted,  373. 

SUB-LESSEE, 

vendor  must  covenant  with,  for  payment  of  original  rent,  192. 

SUBMISSION.     And  see  Refeeence. 

SUB-MORTGAGE, 

power  of  sale  in  mortgage,  how  far  affected  by,  61,  62. 

SUB-MORTGAGEE, 

exercise  of  power  of  sale  by,  62. 

SUB -PURCHASER, 

buying  with  notice  of  invalidating  circumstance  in  title  of  purchaser, 
51. 

conditions  of  sale  of  original  purchaser  cannot  be  varied  by,  120. 

conveyance  set  aside  for  fraud  against  innocent,  on  what  teiTas,  805, 
806. 

conveyance,  when  to  be  made  direct  to,  536,  537. 

Uen  of,  for  money  paid  to  purchaser,  519. 

lien  of  vendor  valid  against,  733. 

on  sale  by  Court  before  certificate  absolute,  1168,  1171. 

relief  afforded  against,  with  notice,  on  purchase  of  reversion  at  under- 
value, 750,  751. 

stamp  duty  payable  on  his  purchase-money,  552. 

use  and  occupation  may  be  maintained  by,  on  equitable  title,  when,  517. 

without  notice  of  fraud  in  original  purchase,  whether  affected,  750,  751. 

SUB-RECITAL, 

purchaser  not  bound  to  accept,  as  evidence  under  the  common  condition, 
162. 

SUB-SOIL, 

purchase  of,  under  L.  C.  C.  Act,  276,  n.  (/«). 

SUBSTANTIAL 

house,  what  is,  134. 

SUBSTITUTION 

of  purchaser  from  Court,  on  what  terms  allowed,  1171. 

SUBTERRANEOUS 

entry  by  railway  company  before  payment  or  deposit,  illegal,  520,  524. 
streams,  right  to,  416  el  seq. 
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SUCCESSION  DUTY, 

additional,  under  Inland  Revenue  Act,  1236. 

when  not  payable,  1237. 
charity  trustees  must  account  for,  1228,  n.  (a). 
commutation  of,  power  of  commissioners  as  to,  1229,  1234. 
fiduciary  owners,  not  liable  to,  on  sale,  1228,  n.  [d). 
how  payable,  1228,  1229. 
is  first  charge  on  property,  1228. 
joint-tenant  pays  on  accruer  by  survivorship,  1230,  1231. 

trust  may  have  to  be  disclosed  to  avoid  difficulty,  1230,  1231. 
leaseholds  are  subject  to,  1228. 
liability  of  purchaser  or  mortgagee  for,  1229. 
official  receipt  and  certificate  for,  discharges  purchaser,  1230. 
on  annuity,  cesser  of,  1233. 

purchaser  under  power  of  sale  protected  against,  1232,  1233. 
on  annuity,  reserved  to  tenant  in  tail  on  re-settlement  liable  to,  1235, 

n.  {t). 
on  property  subject  to  prior  charge,  1229. 
on  purchase  of  land  subject  to  leasehold  interest,  1234, 

reversionary  interests,  1233. 
on  real  estate  in  England  devised  by  foreign  testator,  1232. 
on  registered  land,  1244. 

on  re-settlement  of  property  after  disentaUer,  1235. 
on  sale  by  tenant  for  life  and  remainderman,  1234,  1235. 
of  disentailed  property,  1235. 
of  reversion,  1234. 

purchaser  must  covenant  to  pay,  580. 
of  settled  estate,  subject  to  jointure,  1233. 

under  power  overriding  limitations,  1232,  1233. 
with  timber,  1235. 
on  sale  under  S.  E.  Act,  1233. 
S.  L.  Act,  1233. 
purchaser  under  L.  T.  Acts,  when  concerned  with,  1252. 

without  notice  of  succession,  how  far  liable  for,  1230. 
receipt  for,  effect  of,  1230. 

legacy  duty  may  free  land  from,  1230. 
value  of  property,  how  assessed  for,  1228. 
when  payable,  1229. 
who  accountable  for,  1229. 

SUCCESSION  DUTY  ACT,  1853, 

"alienation,"  meaning  of,  within,  1234,  1235. 

duty,  when  payable  under,  1228. 

who  are  competent  to  dispose  under,  1228,  n.  (d). 

SUMMARY  JURISDICTION  (MARRIED  WOMEN)  ACT,  1895, 
effect  of  protection  order,  16,  n.  (i). 

SUMMONS, 

sale  or  foreclosure  may  bo  ordered  on,  1157. 
vendor  and  purchaser, 

applies  to  what  cases,  1111,  1112. 

covenants  to  be  contained  in  conveyance  may  be  decided  on,  686. 
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SVMM.O'^S— continued. 

vendor  and  purchaser — continued. 
damages,  what  recoverable  on,  998. 
deposit,  return  of,  ordered  on,  1006. 
equivalent  to  reference  as  to  title,  1112. 
facilitates  decision  as  to  doubtful  title,  1112. 
item  in  bill  of  costs  should  not  be  questioned  on,  1113. 
jurisdiction  of  Court  on,  1112,  1113. 
purchaser  who  fails  on,  specific  performance  decreed  against,  1113. 

SUPERFLUOUS  LANDS, 

adjoining  owners,  division  between,  how  made,  767. 

title  may  be  acqtiired  by,  under  Stat,  of  Lim.,  764, 

765. 
who  are,  766,  767. 
condition  as  to  admitting  that  lands  were,  is  binding,  165. 
lands  for  building  purposes  are  not,  762,  766. 
in  tovra  are  not,  762,  766. 
over  tunnel  or  under  arch  are  not,  765. 
rights  of  repurchase  arise,  where,  763,  764. 

do  not  arise,  where,  765. 
in  original  vendors,  762. 
sale  of, 

failure  to  make,  effect  of,  762. 

Metropolitan  District  Railway  Company  has  full  power  of,  762, 

n.  (0.    ^ 
mode  of,  762,  763. 

order  for,  imder  judgment,  1205,  n.  (/). 
promoters  must  make,  within  what  time,  762. 

SUPPORT, 

extraordinary, 

grant  of,  may  be  implied,  on  sale  by  common  owner,  422, 
right  of,  acquired  by  twenty  years'  enjoyment,  421,  422. 
not  natural,  421. 

whether  within  Prescription  Act,  qnare,  421,  422. 
lateral,  right  to,  for  buildings,  421. 
for  soil,  421. 
how  limited,  421,  n.  (q). 
uecessaiy,  right  to,  imphedly  granted  or  reserved  on  conveyance,  561. 
railway  company  has  no  right  to,  from  minerals,  425,  426. 

may  purchase  minerals  to  acquire  right  of,  426. 
reservation  of  mines  in  conveyance  to,  effect  of,  556. 
right  of,  belongs  to  allottee  of  surface  under  inclosure,  424. 

grant  or  reservation  of  minerals  does  not  destroy,  423,  424. 
gewer  has  right  to  lateral,  when,  427. 
under  Public  Health  Act,  427. 

mine-owner  entitled  to  compensation  for,  427. 
subterrannean  quicksand  or  pitch  gives  right  of,  424. 

water  does  not,  424. 
withdrawal  of,  each  fresh  subsidence  caused  by,  is  new  cause  of  action, 
423. 
o-ives  no  right  of  action  till  damage  done,  423. 
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SUPPORT  OF  SEWERS  AMENDMENT  ACT,  1883.  .70,  n.  (.i). 

SUPPRESSION, 

fraudulent,  of  charges,  &c.,  is  a  misdemeanour,  338. 

of  instruments  affecting  only  equitable  title,  335  ct  seq.,  337. 

SURETY, 

cannot  defeat  creditors  of  debtor  by  fraudulent  conveyance,  938,  939. 
joinder  of,  in  bond  for  purchase-money,  not  waiver  of  Uen,  733. 
liability  of,  for  arrears  on  bond,  not  limited  to  six  years,  468. 
payment  of  interest  by  debtor  may  bind,  464,  465. 
to  bond  under  L.  C.  C.  Act,  521,  n.  [q). 

SURPRISE, 

as  to  meaning  of  contract,  ground  for  allowing  defendant  parol  varia- 
tion, 1048. 
defence  to  specific  performance,  how  far,  1061,  1094. 
parol  variation  not  allowed  to  plainti£E  on  ground  of,  1046. 

SURRENDER, 

of  attendant  terms,  when  presumed,  362. 
of  copyholds, 

by  married  woman,  12,  596.     See  Copyholds. 

by  tenant  in  taU,  708  et  seq.     See  Copyholds. 

costs  of,  purchaser  pays,  716. 

covenant  for,  should  not  contain  covenants  for  title,  579. 

custom  for  steward  to  prepare,  is  good,  528. 

parcels,  how  to  be  described  in,  556. 

to  uses,  lord  must  act  upon,  if  he  accept,  535,  536. 
need  not  accept,  535. 

to  use  of  will  always  valid,  536. 

unnecessary  to  establish  devise,  713,  n.  {z). 

vesting  order  under  Trustee  Act  makes,  unnecessary,  607. 
of  life  estate  to  make  recovery  valid  not  presumed,  364,  365. 
of  reversion,  effect  of,  on  merger,  825. 
of  satisfied  term,  purchaser  entitled  to,  534. 

SURVEY, 

costs  of,  not  recoverable  by  purchaser  as  damages,  990. 
evidence,  when  made  under  Act  of  Parliament,  354. 
entry  for,  not  entry  within  s.  85  of  L.  C.  C.  Act,  521,  622. 
not  part-performance,  1039. 

SURVEYOR. 

evidence  of,  value  of,  754,  n.  (c). 
under  L.  C.  C.  Act, 

appointment  and  certificate  of,  necessary  to  make  contract  binding, 
647. 
of,  by  magistrates,  647. 

of  notice  of  application  for,  is  necessary,  520,  521. 
of  one,  by  each  party,  647. 
of  one  of  themselves  by  trustees  is  bad,  645. 
of  third,  in  case  of  difference,  647. 
valuation  of  lands  by,  includes  what,  520,  621. 
valuation  of  estate  by,  effect  of  fnlsc  statement  of,  by  vendor,  110. 
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SURVIVORSHIP.     And  sec  Joint  Puechaskes  ;  Joint  Tenants. 
clause  of,  whether  a  limitation  by  way  of  succession,  1118,  1119. 
presumption  of,  from  ago  or  sex,  none,  383. 

on  joint  purchase,  959  ct  scq. 
succession  duty  payable  on  accruer  by,  1230,  1231. 

wife's  right  of,  destroyed  by  husband's  assignment  of  her  leaseholds, 
12,  13, 
on  purchase  by  husband  in  joint  names,  971. 

SUSPICION, 

explanation  of  matter  of,  how  far  required  from  vendor,  367,  368, 
of  fraud,  not  a  defence  to  specific  performance,  1049. 
not  notice,  895. 


TACKING", 

allowed  to  purchaser  even  after  notice,  843. 

not  allowed  under  Yorkshire  Registries  Acts,  704,  870. 

TAIL.     See  Estate  Tail  ;  Tenant  in  Tail. 

TAKING, 

tunnelling,  how  far,  within  L.  C,  C,  Act,  276,  n,  {in). 
what  is,  718,  n,  {l). 

TAPESTRY, 

whether  fixture,  559, 

TAVERN, 

licence  to  build  shops  does  not  authorize,  135. 

TAX, 

local,  need  not  be  mentioned  in  particulars,  128. 
property,  right  of  purchaser  from  Court  to  deduct,  1170. 

TAXATION, 

bill  under  agreement  under  Attorneys  and  Solicitors  Act,  1870,  exempt 

from,  726. 
of  abstract,  341,  n.  (e). 
of  costs  of  arbitration  under  L.  C.  C.  Act,  722,  723, 

conveyance  under  L.   C.  C.  Act  must  be  before  payment, 
719,  n.  {ii). 
of  solicitor's  conveyancing:  costs, 
ordered  on  summons  of  course,  725. 
under  general  jurisdiction,  where  solicitor  claims  lien,  725. 

TELEGRAM, 

acceptance  by,  238,  n.  [u). 

construction  of,  250. 

search  by,  under  L.  T.  Acts,  1252. 

signature  to  instructions  for,  good  within  Stat,  of  Frauds,  256. 
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TENANCY, 

character  of,  should  be  disclosed,  if  affecting  the  property,  110. 

from  year  to  year,  enforceable,  1027. 

notice  of,  is  notice  of  tenant's  equities,  884,  1194. 

as  between  purchaser  and  tenant,  after  completion,  884,  885. 
extends  to  equities  arising  under  collateral  agreements,  884, 
does  not  extend  beyond  equities  of  occupier,  884,  885. 
not  as  between  vendor  and  purchaser,  pending  completion,    885, 
1084. 
notice  of,  is  notice  of  landlord's  title,  how  far,  885. 
of  purchaser  determined  by  contract,  how  far,  514. 

conveyance,  826. 
permission  to  retain  possession  creates  new,  446,  44". 

TENANCY  AT  WILL, 

contract  for  purchase  determines,  514. 

parol  evidence  of  facts  admissible  to  show,  960. 

presumption  of,  on  joint  purchase,  958  et  scq.     See  Joint  Tenancy. 

purchaser's  possession  after  rescission,  whether  trespass  or,  1000. 

TENANT, 

ao-reement  by,  for  abatement  of  rent  is  within  Stat,  of  Frauds,  220. 

for  increased  rent  for  improvements  not  within  Stat,  of 
Frauds,  219. 
allowances  to,  condition  as  to,  is  usual,  144. 
attornment  by,  to  purchaser  of  reversion  is  unnecessary,  825. 
consent  of,  necessary  to  apportionment  on  sale  of  property  in  lots,  143. 
contract  by,  for  purchase  determines  tenancy,  514. 
conveyance  to,  determines  his  liability  under  lease,  826. 
copyhold,  when  interest  bound  by  decree  in  chancery,  185. 
deteriorations  caused  by,  after  contract,  vendor  is  liable  for,  672. 
ejectment  of,  after  contract,  vendor  liable  for,  673. 
encroachment  by,  is  held  upon  terms  of  original  lease,  183. 

title  to,  how  proved,  183. 
expenditure  by,  on  property  enures  to  landlord,  how  far,  856. 
inquiry  need  not  be  made  of,  when  out  of  possession,  1194. 

to  be  made  of,  on  purchase,  1194. 
notice  of  tenancy  is  notice  of  equities  of,  how  far.     See  Tenancy. 
notice  by  vendor  to,  to  pay  rent  to  another,  when  a  disturbance,  790. 
payment  of  increased  rent  by,  not  evidence  of  contract  for  lease,  1038. 
purchase  by,  does  not  preclude  his  claim  for  compensation,  675. 
purchaser  of  reversion  of  lease  not  under  seal  may  sue,  for  occupation, 

825. 
retention  of  possession  by,  how  far  evidence  of  contract  for  lease,  1037 
et  seq. 
not  evidence  of  contract  to  purchase,  1037. 

TENANT  AT  WILL. 

contract  for  purchase  determines  tenancy  of,  514. 
expenditure  by,  with  acquiescence  of  landlord,  effect  of,  866. 
purchaser  in  possession  after  rescission,  whether  trespasser  or,  517,  n.  [m), 
1001. 
during  contract  is,  447,  516,  517,  1001. 
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TENANT  AT  WILL— continued. 

right  of  entry  against,  when  barred,  448,  449. 
tenancy  of,  how  determined,  449,  n.  {(l). 
time  runs,  against,  from  what  date,  447. 
c.  q.  t.  is  not,  within  Statute,  447. 

may  be,  to  trustee,  447. 
mortgagee  is,  to  mortgagor  after  repayment,  449. 
mortgagor  is  not,  within  Statute,  447. 
tenant  encroaching  is  not,  448. 

TENANT  FOR  LIFE, 

acquiescence  of,  does  not  bind  reversioner,  856,  8-57. 
allowance  to,  by  way  of  apportionment  on  sale  of  stock,  97. 
apportionment  between,  and  reversioner,  65. 
assignee  of,  must  resort  to  S.  E.  Act,  1120,  1133. 
consent  to  sale, 

alienation  of  life  estates  affects  power  of,  how  far,  86,  87. 
bankruptcy  affects  power  of,  how  far,  85,  86. 
before  prescribed  period  may  be  given,  68. 
cannot  be  given  or  withheld  for  his  own  benefit,  if  trustee,  70. 
concurrence  as  protector  does  not  destroy  power  of,  87. 
how  far  necessary  under  charge  of  debts,  642,  643. 
contract  of,  as  tenant  in  fee,  how  far  enforceable,  1074. 

part-performance  of  verbal,  does  not  bind  remainderman, 
1043. 
covenants  for  title  by,  on  sale,  extent  of,  571. 
damages  recovered  by,  for  breach  of  covenant  for  title  not  apportioned, 

805. 
deposit  forfeited  does  not  belong  to,  as  against  remainderman,  217. 
equitable,  cannot  convey  under  L.  C.  C.  Act  without  concurrence  of 

trustees,  90. 
express  powers,  exercise  of,  by,  48. 

lease    by,   in  consideration  of   premium,   after    exercise   of    power  of 
appointment,  304. 
to  trustee  for  himself,  48. 
legal,  entitled  to  custody  of  title  deeds,  485. 
as  against  contingent  remainderman,  486. 

vested  remaindennan,  486. 
Court  will  interfere  with,  when,  485,  486. 
not  as  against  trustees,  when,  485. 
legal,  how  far  bound  to  produce  title  deeds,  486. 
lunatic,  exercise  of  powers  under  S.  E.  Act  by,  10,  1130. 

S.  L.  Act  by,  9. 
married  woman,  husband  of,  entitled  to  custody  of  title  deeds,  485, 
n.  {g). 

on  purchase  by  trustees  must  covenant  with  vendor,  584. 
on  sale  by  Court  may  purchase,  1160. 

payment  by,  of  charge  which  is  barred  does  not  bind  remainderman, 
465. 
by,   of   interest  on  testator's  specialty  binds  remainderman, 

464. 
off  of  charge  by,  does  not  extinguish  it.  952. 
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TENANT  FOE,  LIFE— continued. 
power  of  sale, 

can  purchase,  where  his  consent  necessary  to  exercise  of,  49. 

cannot  sell  to  himself  nnder,  37,  48. 

contract  under,  enforceable  against  remainderman,  1031. 

by  remainderman,  1029. 
may  accelerate  by  surrender  of  life  estate,  70. 
purchaser  remaining  in  possession   after  death  of,  must  account,  how 

far,  945. 
purchase -money  under  L.  C.  C.  Act,  rights  of,  in, 
balance  on  reinvestment,  when  paid  to,  689. 
may  recoup  himself  for  redemption  of  land  tax,  689. 
petition  for  reinvestment,  when  to  be  served  on,  691. 
redemption  of  land  tax  by,  how  far  repayable,  393,  n.  (Ji). 
restrained  from  alienation  may  sell,  when,  11. 
sale  by  reversioner  and,  not  within  rules  as  to  sales  of  revei'sions,  749. 

sale  of  stock  on,  interest  of  tenant  for  life  in  dividends,  97. 
succession  duty 

on  sale  by,  payable  as  against  piu'chaser,  when,  1232,  1233. 

remainderman  and,  is  payable,  1233. 
on  sale  by,  under  S.  E.  Act,  land  is  discharged  from,  1233. 
S.  L.  Act,  land  is  discharged  from,  1233. 
trustee  of  bankrupt,  must  apply  under  S.  E.  Act  to  exercise  powers,  1133. 
under  Settled  Land  Act.     Jml  see  Settled  Land  Act. 
consent  of,  83. 
consent  of,  necessary  where  settlement  and  Act  conflict,  83. 

unnecessaiy  where  there  is  absolute  trust  or  order  for 
sale,  84. 
contract  of,  enforceable  by  or  against  successor,  1029,  1032. 
conveyance  by,  may  destroy  term,  330. 
development  of  estate  by,  79,  1117,  n.  (k). 
option  of,  as  to  disposition  of  capital  money,    96.     See  Capital 

Money. 
powers  of,  are  inalienable,  87,  1133. 

indestructible,  70,  n.  (c). 
timber,  must  sell,  with  land,  76. 
trustee  for  other  parties  of  exercise  of  powers,  49,  70,  71. 

TENANT  FROM  TEAR  TO  TEAR, 

contract  by,  for  purchase,  how  far  determines  tenancy,  514. 
person  inclosing  waste  without  authority  is,  182. 
time  nms  in  favour  of,  from  what  date,  449,  450. 

TENANT  IN  COMMON, 

admittances  of  several,  require  separate  stamps,  263. 
claiming  partition,  what  inquirj'  entitled  to,  1149. 
contract  by,  to  sell  whole,  enforceable  as  to  his  share,  1077. 
covenants  for  title  by,  how  limited,  572,  573. 
liable  to  account  to  co-tenants,  how  far,  963. 
of  manor,  buying  copyholds,  merges  them  in  the  freehold,  954. 
of  mortgage,  buying  equity  of  redemption,  holds  it  in  common,  960. 
purchasing  from  mortgagee,  good,  42. 
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TENANT  IN  COMMOTE— conihnccd. 

parts  of  copyhold  tenement  held  by,  are  separate  tenements,  529. 
possession  of  one,  is  not  that  of  another,  within  Stat,  of  Lim.,  451. 
production  of  title-deeds  may  be  compelled  by,  484. 
purchase  by  one,  from  another,  entitles  him  to  what  abstract,  322. 

TENANT  IN  TAIL, 

abstract  showing  vendor  is,  in  i^ossession,  whether  sufficient,  321. 

bankrupt,  assignee  of,  when  required  to  bar  entail,  818,  819. 

base -fee,  conveyance  of,  with  covenant  to  bar  remainders  when  required 

from,  1073. 
contract  by,  equity  will  not  supply  defects  in,  853. 
conveyance  by,  must  be  enrolled,  708  ct  scq. 

of  copyholds  by,  709,  710.     And  see  Coptholds. 
disentailing  deed  must  be  executed  by, 

by  separate  deed  at  purchaser's  election,  532. 
on  application  of  judgment  creditor,  1184,  n.  (s),  1207,  1208. 
on  sale  as  owner  in  fee  if  in  possession,  820. 
infant,  application  by,  vmder  S.  E.  Act,  how  made,  1121,  1129. 
infant,  may  be  ordered  to  convey,  1184,  n.  («). 
is  person  absolutely  entitled  \inder  L.  C.  C.  Act,  s.  69.  .690,  691. 
lands  of,  not  extendible  under  old  law,  1200. 
lands  of,  now  extendible,  how  far,  1207,  1208. 
lunatic,  application  by,  under  S.  E.  Act,  how  made,  1130. 
precluded  by  statute  from  alienation  may  sell  under  L.  C.  C.  Act,  11. 
sale  fraudulent  against,  when  remainderman  can  set  aside,  757. 
search  against,  1226. 
Stat,  of  Lim.  aftects  rights  of,  how  far, 

barred,  bars  all  remainders  which  he  might  have  barred,  454,  455. 
creating  base  fee,  time  runs  against,  from  what  period,  455,  456. 
deceased,  time  running  against,  continues  to  run  against  remainder- 
man, 455. 
except  where  he  has  isurported  to  convey  by  illegal  method, 

455. 
remainderman  has  no  extra  period  for  disability,  455. 
incapable  of  barring  estate  tail,  time  does  not  run  against,  455, 

n.  {iv). 
time  does  not  run  against,  during  incapacity  to  bar  estate  tail,  455. 
succession  duty  payable  by,  in  remainder  after  entail  barred,  1235. 

in  respect  of  annuity  reserved  to,  on  re -settle- 
ment, 1235,  n.  {t). 
title  dependent  on  agreement  by,  to  bar  estate  tail  is  defective,  318. 
to  her  separate  use  may  bar  entail,  15. 
voidable  estate  created  by,  how  confirmed,  821. 

effect  of  bankruptcy  of,  after  creation,  821,  n.  {c). 

TENANTS'  COMPENSATION  ACT,  1890..  1197,  1198. 

TENDER, 

effect  of,  beyond  any  other  tender,  1151,  n.  [c). 
of  annuity,  necessary  on  death  of  c.  q.  v.,  292. 

of  conveyance  and  purchase-money  necessary   to  action  on  contract 
lOOL,  1002. 
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TENDED— confuiim/. 

of  deposit  unnecessary  on  rescission  by  vendor,  502. 
of  mortgage-money,  inquiry  by  purcbaser  as  to,  3G8. 

necessary  to  prevent  sale  by  mortgagee,  80,  81. 
sale  under  Court  may  be  by  sealed,  1151. 

TENTERDEN'S  ACT,  1829, 
guarantee  under,  113,  n.  [p). 

TENURE, 

lands  of  different,  how  far  to  be  distinguished  in  contract,  170,  171, 

240. 
mis-statement  of,  how  far  subject  for  compensation,  150,  1086. 
of  allotments  under  Inclosure  Act,  322. 
variation  of,  is  breach  of  covenant  for  seisin,  789. 

TERM  FOR  YEARS.     And  sec  Lease  ;  Leaseholds  :  Satisfied  Teems. 
assignment  of,  by  executors  is  good,  601. 

attendant,  assignment  of,  is  not  protection  against  Crown  debts,  1218. 
mesne  assignment  of,  generally  presumed,  362. 
surrender  of,  when  presumed,  362. 
barred,  is  "  pretenced  title,"  266. 

bequest  of,  how  affected  by  purchase  of  reversion,  311. 
extendible  under  Stat,  of  Frauds,  how  far,  1200. 
in  gross  not  affected  by  Crown  debts,  1218,  1219. 
judgment  affects,  how  far,  1199. 
loss  of  deed  creating,  effect  of,  329,  330. 
purchaser  need  not  accept  shorter,  than  contracted  for,  1087. 
rent- charge  issuing  out  of,  is  within  Real  Estates  Charges  Acts,  307, 

n.  («). 
tenant  for  life  selling  under  S.  L.  Act  may  discharge,  330. 
termor  contracting  to  sell  the  fee  must  assign,  1076. 
title  to  old,  in  gross,  what  to  be  shown,  330. 
wife's, 

equitable,  concurrence  of  wife  necessary  to  assignment  of,  13,  697. 

legal,  assignment  of,  by  husband,  13,  597. 

reversionary,  assignment  by  husband  of,  12,  13,  597. 

voluntary  assignment  of,  by  husband,  wife  cannot  defeat,  930,  931, 

TERMS, 

of  contract.     See  Conteact. 
outstanding.     See  Outstanding. 

TIMBER, 

consideration  includes,  for  purpose  of  stamp  duty,  551. 

Court  can  authorize  sale  of,  under  S.  E.  Act,  1116. 

fall  of,  or  felled,  after  contract,  vendor  must  account  for,  672. 

felling  ordinary,  by  vendor  is  matter  for  compensation,  290,  520. 

felling  ornamental,  by  infant  may  confirm  voidable  purchase,  33. 

by  purchaser  in  possession,  effect  of,  515,  520. 

by  vendor  avoids  contract,  290,  307,  1102. 
growing,  is  within  Stat,  of  Frauds,  s.  4.  .227,  228. 
inability  to  cut,  need  not  be  disclosed  on  sale  of  copyholds,  127. 
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TIMBBR— con  fumed. 

interest  payable  on,  from  date  of  valuation,  655. 

meaning  of,  145. 

misdescription  of,  may  not  admit  of  compensation,  153. 

ornamental,  what  is,  33,  n.  (1). 

payment  for,  conditions  should  provide  for,  145. 

under  condition,  must  be  made,  though  pui-chaser  cannot 

cut,  146. 
purchaser  in  possession,  restrained  from  cutting,  293,  1107,  1108. 
severed,  not  -within  Stat,  of  Frauds,  s.  4.  ,227. 
succession  duty  for  past  sales,  vendor  must  produce  receipt  for,  1235,1236. 

payable  in  respect  of  future  sales  of,  1235. 

vendor  must  assess  and  pay,  1235. 
taking  fall  of,  by  purchaser  in  possession  is  not  acceptance  of  title, 

515. 
tenant  for  life  under  S.  L.  Acts  cannot  sell,  separately  from  estate,  76. 
trustees  cannot  sell,  separately  from  estate,  76. 

TIME, 

computation  of,  506. 
for  completion, 

condition  as  to,  vendor  not  obser\ing,  cannot  insist  on,  272,  503. 

deposit  need  not  be  returned  on  expiration  of,  502. 

enlargement  of,  by  vendor  is  not  waiver,  503. 

enlargement  or  waiver  of,  may  be  express  or  by  conduct,  503.    And 

see  CoNDTJCT. 
essential,  how  and  when, 

by  express  agreement,  273,  495. 
by  implied  intention,  273,  495  et  seq. 

e.g.  from  construction  and  nature  of  property,  496,  497. 
on  exercise  of  right  of  pre-emption,  273,  498. 
on  sale  by  fluctuating  body,  497. 
on  sale  of  property  for  immediate  residence,  497. 
of  fluctuating  value,  497. 
public-house  and  goodwill,  496. 
wasting  property,  497. 
where  purchase-money  is  required  to  pay  off  incum- 
brances, 498. 
condition  as  to  time  for  objections,  affects,  how  far,  499. 
for  delivery  of  possession,  affects,  how  far,  499. 
for  payment  of  interest,  affects,  how  far,  499. 
private  motive  for  purchase  does  not  affect,  498. 
purchaser  must  press  for  completion,  500. 
wilful  delay  in  mating  title,  affects,  how  far,  499,  500. 
objection  on  ground  of  delay  in,  must  be  taken  promptly,  504. 
rule  of  Equity  as  to,  not  being  essential,  139,  140,  495,  496. 
rule  of  Law  as  to,  being  essential,  495. 
subsequent  notice  may  Limit,  500. 

must  be  reasonable,  501. 
variation  of,  affects  right  to  crops,  how  far,  289. 
waiver  of,  by  acceptance  of  abstract  showing  certain  delay,  504,  505. 
non-application  for  abstract  may  be,  504. 
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for  delivery  of  abstract, 

condition  as  to,  17-1,  34] . 
waived  by  acceptance  after  time  fixed,  504. 
for  election  by  infant  to  avoid  contract,  32,  33. 

trustee  in  bankruptcy,  295. 
for  examination  of  deeds,  483. 
for  execution  of  further  assurance,  797. 
for  exercise  of  option,  272,  273. 

for  impeachment  by  c.  q.  t.  of  purchase  by  trustee,  55,  56. 
of  sale  of  reversion,  760. 
of  voidable  sale,  806. 
for  investment  by  trustees,  97. 
for  requisitions, 

condition  as  to,  173. 

does  not  apply  in  case  of  defective  abstract,  174. 
waived  by  acceptance  after  date,  504. 
enlarged  by  fresh  evidence  on  defective  point,  174. 
runs  from  delivery  of  perfect  abstract,  174. 
for  sale  by  executors  under  implied  power,  636  et  seq. 
trustees,  64  et  seq. 

may  not  be  anticipated,  G8. 
when  may  be  postponed,  68,  69. 
fixed  by  trust  deed,  Coiirt  will  not  anticipate,  1162,  1186. 
for  searches,  1227. 

for  showing  title,  is  date  of  judgment  or  reference,  500,  1066. 
lapse  of,  evidence  of  acquiescence,  54,  55. 

less  than  statutory  period,  may  bar  relief  in  Equity,  761. 
married  woman  restrained  from   alienation,  how  far  affected 

by,  56,  57. 
precludes  specific  performance,  when,  1099  et  seq. 
of  death,  no  presumption  of,  382. 

priorities  of  equities  governed  by,  848  ct  seq.     See  Peiority. 
registers  of  birth,  &c.,  when  evidence  of,  386. 
under  Stat,  of  Lim.     See  Limitations,  Statute  of. 

TITHE, 

benefice  not  included  in,  under  1  &  2  Vict.  c.  110. ,  1211. 
Commissioners.     Sec  Commissionees. 
award  of,  conclusive,  395. 

is  e^•idence,  395,  n.  [p). 
jurisdiction  of,  to  decide  questions,  395. 
exceptions  to,  are, 

tithes  by  local  custom,  390. 

in  City  of  London,  396. 
of  fish,  396. 
of  minerals,  396. 
Commutation  Acts,  instruments  under,  exempt  from  stamp  duty,  263. 
compensation,  when  allowed  for,  1093. 
Crown  grant  of,  vendor  must  produce,  183. 
extendible  under  judgment,  1202. 
extinguishment  under  Tithe  Prescription  Act,  1832.  ,397. 
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impropriate,  judgment  binds,  how  far,  1199. 
is  fatal  defect,  where  land  is  sold  tithe-free,  10S8. 
is  presumed  to  be  burden  on  the  land,  395. 
merger  of,  331. 

modus  for,  belonging  to  coi-poration  sole,  not  "rent  ''  within  Stat,  of 
Lim.,  437. 

rent-charge, 

abstract  should  state  amount  of,  339. 
apportionment  of,  396. 

arrears  of,  not  recoverable  for  more  than  six  years,  467. 
extraordinary,  commissioners  might  formerly  create,  396. 
identity  of  lands  subject  to,  372,  n.  (m). 
is  "rent  "  within  Stat,  of  Lim.,  s.  1 .  .397. 
merger  of,  395,  n.  («). 

moneys  under  L.  C.  C.  Act  may  be  expended  in  buying  up,  689. 
not  a  charge  on  inheritance  so  as  to  entitle  owner  to  seU,  396. 
sale  of,  abstract  should  show  what  title,  331. 

for  redemption  of  land  tax,  may  make  tithe  lay  property,  331,  n.((7). 
not  within  V.  &  P.  Act,  331,  u.  {h). 
sale  of  land  freed  from,  abstract  should  show  ground  of  exemption,  325 

326. 
what  title,  331. 
by  exchange,  what  title  to  be  shown,  325,  326. 
Stat,  of  Lim.  appKes  to,  only  as  between  rival  claimants,  397. 

does  not  apply  to,  belonging  to  corporation  sole,  397. 

TITHE  ACT,  1891..  188,  n.  («)• 

TITHE  ACTS,  325,  331,  395  e(  seq. 

TITLE, 

abstract  showing  vendor  tenant  in  tail  in  possession  is  good,  321. 
acceptance  of, 

does  not  include  concealed  defects,  345,  509. 
examination  of  deeds  may  be  evidence  of,  483. 
implied  from  attempted  resale,  when,  511. 
letters  or  condiict,  509. 
preparation  of  conveyance,  when,  510. 
taking  possession,  when,  512. 

not  if  taken  under  contract  or  by  consent,  512,  513. 
taking  possession  -R-ithout  requiring  abstract,  512,  513. 
more  easUy  as  to  leaseholds  than  as  to  freeholds,  514. 
payment  in  by  purchaser  from  Court,  when  allowed  without,  1175. 
possession  by  purchaser  under  tenancy  is  not,  513,  514. 

taken  by  piu-chaser  from  Court  is,  1175. 
purchaser,  whether  entitled  to  abstract  after,  315. 
what  acts  by  purchaser  in  possession  do  not  amount  to,  515. 
acceptance  of  offer,  conditional  on  approval  of,  253. 
all  documents  necessary  to,  must  be  produced,  102,  103. 
appUcation  for,  by  purchaser  in  possession,  may  modify  acts  of  owner- 
ship, 516. 
approval  of,  counsel's  opinion  as  to,  cannot  be  repiidiated,  345. 

5  g2 
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TITLB— continued. 

bankrupt  cannot  make,  22,  23. 
by  adverse  possession, 

against  Crown,  may  be  forced  on  purchaser,  477,  n.  (o). 
for  twelve  years,  bars  rightful  owner,  473. 
founds  action  of  ejectment,  473. 
good  against  all  except  rightful  owner,  473. 
may  be  devised,  inherited,  or  conveyed,  473. 
by  purchaser's  solicitor,  253. 
commencement  of,  331  ct  seq. 

document  dated  before,  purchaser's  rights  as  to,  333, 
334. 
concurrence  of  heir  in  sale  under  unregistered  will  gives  good,  702. 
condition  as  to, 

binds,  if  explicit,  164  cf  seq. 
misrepresentation  in,  avoids  contract,  158,  159. 

in,  ground  for  setting  aside  sale,  806,  808,  809. 
And  see  Miseepeesentation. 
mistake  in,  eifect  of,  161. 
must  be  clear  and  unambiguoiis,  159. 
on  sale  of  copyholds,  formerly  waste  of  manor,  184. 
should  be  inserted  where  right  of  pre-emption  given,  230,  231. 
condition   against  requiring  lessor's  title  does  not  prevent  purchaser 
from  showing  that  lease  is  invaUd,  159. 
for  rescission  on  objections  as  to,  175.     And  se^  Rescission. 
for  such  title  as  bankrupt  held  under  is  binding,  164. 

vendor  has  is  binding,  164. 
restricting,  does  not  relieve  purchaser  from  notice,  196,  890. 
to  make   good,    not  affected  by  purchaser's  knowledge    of 
defect,  160,  1092.     ^w^  see  Knowledge. 
contract  may  show  that  purchaser  required  no,  165. 
costs  of  complication  in,  caused  by  himself,  mortgagee  must  pay,  695. 

examination  of,  purchaser  may  recover,  on  breach  by  vendor, 

343,  900. 
investigation  of,  included  in  cost  of  V.  &  P.  summons,  998,  n. 

{!/),  1112. 
making  out  on  sale  under  L.  C.  C.  Act,  purchaser  bears,  719. 
covenants  for.     See  Covenants  foe  Title. 
deed  confirming,  should  recite  objections  m  full,  550. 
defect  in, 

client's,  solicitor  is  liable  for  disclosing,  345. 

existence  of  incumbrances  not  dischargeable  before  completion,  is, 
how  far,  319,  320. 
land  tax,  on  sale  free  from  it,  is,  319. 
tithe,  on  sale  free  from  it,  is,  1088,  1089. 
imperfection  in  abstract  is  not,  when,  317. 

inability  to  give  covenant  for  production  is  not,  157,  318,  578,  788, 
title  is  not,  788. 
discharge  for  purchase-money  is,  318. 
obtain  concurrence  of  necessary  party  is,  318. 
need  not  be  sjiccially  pointed  out,  103. 
occasioned  bv  act  nf  God,  is  not  a  Tivonch  of  covenant  for  title,  794. 
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TITLE— eontl/med. 
defective, 

condition  as  to,  how  framed,  169, 

Court  will  not  sell  under  special  conditions,  1164. 

not  made  good  till  after  death  of  purchaser,  effect  of,   on  rights  of 

his  representatives,  308. 
purchaser  accepting  through  fraud  of  vendor  may  be  relieved,  806. 
from  Court,  may  be  discharged  for,  1172. 
knowingly  taken,  proper  form  of  conveyance  to,  794,  795. 
may  elect  to  take,  when,  1072  et  scq. 
not  bound  by  his  counsel's  acceptance  of,  345. 
reconveyance  decreed  for,  on  what  terms,  811. 
vendor  must  convey  with  compensation,  1072. 

perfect  by  conveying  after-acquired  interest,  818,  1072. 
dependent  on  agreement  by  married  woman  to  concur,  how  far  defective, 
318. 
tenant  in  tail  to  bar,  objections  to,  318,  321. 
doubtful,  1111.     See  Doubtful  Title. 

equitable,  prior  to  specified  root,  when  to  be  produced,  166. 
evidence  as  to,  cannot  be  required  after  completion,  820. 
maps,  &c.,  when,  340. 

purchaser  not  entitled  to  custody  of  negative,  095. 
what  required  vmder  L.  T.  Acts,  342,  356. 
of  possesion,  when  admissible  as  proof  of,  334. 
falsification  of,  criminal  liability  for,  105,  106. 
good,  when  first  shown,  321,  n.  (y). 
interest  runs  from  date  of  showing  good,  653,  654. 

although  vendor  afterwards  supplements  title,  654. 
lease  granted  without,  damages  for,  801,  802. 
length  of,  what  now  requisite,  97,  n.  (r),  102,  103. 
loss  of  deeds,  when  an  objection  to,  333,  334,  339.     See  Title  Deeds. 
marketable,  fiduciary  vendors  must  show,  92. 

knowledge  of  purchaser  immaterial,  where  contract  is  for 

1092. 
not  always  required  for  re -investment  under  L.  C.  C.  Act,  692. 
right  to,  may  be  waived,  508. 
vendor  must  make,  508,  1092. 
matters  relating  to,  176. 
mistake,  common,  as  to,  161. 
mortgagee  may  enforce  legal,  by  ejectment,  312. 

requires  different,  from  that  required  by  purchaser,  344. 
selling  under  power  confers  iri'edeemable,  42. 

even  though  second  mortgagee  be  purchaser,  42. 
notice, 

of  dealings  with  equity  of  redemption,  purchaser  of  mortgage  title 

has,  887. 
of  defects,  purchaser  has,  from  neglect  to  examine,  881,  887,  888. 
of  everything  which  examination  would  show,  purchaser  has,  775. 
of  lessor's,  lessee  has,  775,  776. 

purchaser  has,  though  precluded  from  inquiry,  187,  890, 
891. 
under  Conv.  Act,  891. 
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notic  e — co)i  tinned. 

of  payment  of  rent  to  A.,  is  notice  of  A.'s,  885,  886. 
of  tenancy,  is  notice  of  landlord's,  885. 

of  vendor's,  purchaser  has,  though  he  does  not  examine,  890.  891. 
of  Crown,  adverse  possession  affects,  how  far,  477,  478. 
of  disseisor,  is  good  absolutely  after  twelve  years,  475,  476. 

against  all  but  disseisee,  475. 
of  Duchy  of  Cornwall,  adverse  possession  affects,  how  far,  478. 
of  personal  representatives  under  L.  T.  Acts,  626,  627. 
of  reversioner,  must  be  produced  where  waiver  of  forfeiture  relied  on,  191. 
of  series  of  disseisors  inter  se,  476. 

of  tenant  in  tail   in  possession  is  defeasible  on  liis  death  before  com- 
pletion, 321,  322, 
of  testator,  devisee  estopped  from  denying,  476. 
perfect,  what  is,  317,  320. 
possessory,  covenants  on  transfer  of  registered  land  held  under,  588,  589. 

what  constitutes,  167. 
' '  pretenced. ' '     See  Peetenced  Title. 

purchaser  not  liable  for  use  and  occiipation  in  default  of,  999,  1000. 
recitals  should  show  vendor's,  when,  546. 
reference  as  to,  1109,  1110.     See  Eefeeence  as  to  Title. 
root  of, 

Conv.  Act  does   not   authorize   misleading  statement   as   to,    167, 

168. 
devise,  general,  is  bad,  332. 

specific,  is  not  proper,  332. 
disentailing  deed,  not  good,  333. 

false,  vendor  cannot  require  purchaser  to  assume,  lOG. 
if  irregular,  must  be  so  stated,  166,  167,  169,  332. 
instrument  dependent  on  prior  instrument  not  good,  333. 

throwing  doubt  on  earlier,  is  bad,  333. 
lease  not  good,  on  sale  of  fee  simple,  332,  333. 
mortgage  for  term  not  good,  on  sale  of  fee  simple,  332,  333. 
title  prior  to,  may  be  investigated  aUtiiidc,  162. 
voluntary  conveyance  is  not  good,  168,  333. 
what  is,  174,  n.  (y). 
what  is  good,  332. 
several,  sale  in  lots  of  land  held  under,  163. 
slander  of,  what  will  found  action  for,  116. 
time  for  showing  is  date  of  decree  or  reference,  500,  1066. 

was  at  law  date  of  trial,  500,  n.  {in). 
to  land  out  of  jurisdiction.  Court  will  not  decide  questions  as  to,  1024. 
to  land  tax,  defective,  may  be  confirmed,  865. 
to  renewable  leaseholds,  192. 
to  satisfied  term,  what  to  be  shown,  320. 

trustees  may  bo  estopped  by  making  positive  statement  as  to,  1193. 
take  counsel's  opinion  upon,  196. 
purchasing  must  require  what,  97,  98. 
uuder  foreclosure  decree,  dangers  of,  478,  479. 
under  L.  T.  Acts,  purchaser  entitled  to  what,  1252. 
vendor  must  make  what,  1252. 
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under  Statute  of  Limitations, 

by  adjoining  owner  against  railway  company,  704,  765. 

danger  of,  may  be  increased  by  lapse  of  time,  471,  472. 

does  not  operate  as  conveyance,  472,  473. 

how  proved,  471. 

nature  of,  473. 

purchaser  compelled  to  accept,  471. 
undertaking  by  solicitor  to  clear  up,  not  specifically  enforced,  511. 
■want  of, 

at  date  of  contract,  how  far  defence  to  specific  performance,  1065 
et  seq. 

purchaser  cannot  require  indemnity  for,  1081. 

may  preclude  himself  from  objecting  to,  1068. 
must  rescind  at  once  on  discovering,  1067. 
not  entitled  to  damages  for,  992  ef  seq. 

to  any  part,  fatal  at  law,  998. 

to  material  part,  fatal,  151,  1085  et  seq. 

to  one  lot,  may  vitiate  contract  as  to  others,  998,  1090. 

to  small  part,  is  matter  for  compensation,  1090. 

vendor  cannot  generally  raise  as  defence  to  specific  performance, 
1072  et  seq. 
seats,  on  ground  of  mistake  or  hardship,  1079. 
where  specific  performance  impossible,  1073. 

vendor  may  remedy,  on  the  reference,  1066. 
■what  to  lie  sho^wn  on  various  sales, 

of  advowson,  329. 

of  allotments,  181,  322. 

of  contract  for  purchase,  315. 

of  copyholds  formerly  waste  of  manor,  184. 

of  enfranchised  copyholds,  183,  326. 

of  exchanged  lands,  323  et  seq. 

of  land  depending  on  Stat,  of  Lim.,  471. 

of  lands  acquired  from  charity,  325, 
tithe-free,  331. 

of  leaseholds,  326  e(  seq. 

of  old  term  of  years,  330,  331. 

of  pew  with  house,  328. 

of  property  held  under  Crown  grant,  331. 

of  registered  estate,  342. 

of  reversionary  interest,  329,  330. 

of  shares,  328. 

of  underlease,  159,  n.  (A). 

under  agreement  not  to  call  for  legal  estate,  331. 

TITLE  DEEDS, 

conveyance  of  inheritance  carries  right  to,  731,  n.  (/•). 

notice  of,  should  be  indorsed  on  leading  deed  retained,  712. 
copies  of,  how  rendered  admissible,  155. 

mortgagee  not  entitled  to,  on  payment  off,  491. 
relating  to   dealings  with   mortgaged  property,   mortgagee 
must  pay  for,  695. 
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TITLE  DEEDS— condHUcd. 
custody  of, 

c.  q.  t.,  how  far  entitled  to,  731,  n.  (>•). 

condition  for,  by  purchaser  of  largest  lot,  158. 

equitable  tenant  for  life,  when  entitled  to,  485. 

legal  tenant  for  life  entitled  to,  485.     See  Tenant  foe  Life. 

■when  deprived  of,  485. 
married  woman  tenant  for  life,  husband  of,  entitled  to,  485,  n.  {(/). 

whether  his  trustee  in  bankruptcy  entitled  to,  qitccre,  485,  n.  [g). 
mortgagee  not  entitled  to,  on  payment  off,  491. 
person  having  possession  of,  entitled  to,  as  against  owners  under 

same  title,  485. 
purchaser  entitled  to,  on  completion,  156,  693. 
of  largest  lot  entitled  to,  158,  694. 

on  sale  by  Court,  1185. 
vendor  entitled  to,  if  he  retain  any  part  of  estate,  158,  693. 
delivery  of, 

enforceable  now,  not  only  in  equity,  848. 
purchaser  from  Court  should  see  to,  1179,  1185. 
vendor  entitled  to,  from  purchaser  on  failure  to  complete,  999. 
evidence  by,  condition  as  to,  161,  162. 
examination  of, 

e-\ddence  of  acceptor,  how  far,  483. 
expense  of,  falls  on  purchaser,  482. 

when  recoverable  by  purchaser,  483. 
extraordinary  expense  of,  vendor  must  bear,  482. 
must  be  made  in  register  county,  697. 
when  to  be  made,  483. 
inquiry  for,  answered  by  reasonable  excuse  absolves  purchaser,  858, 
859,  868,  890, 
neglect  to  make,  effect  of,  858,  890. 
lien  of  vendor  does  not  entitle  him  to  retain,  731. 
lien  upon,  by  solicitor  of  executor,  489. 

mortgagee,  489. 
mortgagor,  489. 
enforceable  against  trustee  in  bankruptcy,  how  far,  489,  n.  {g). 
loss  of,  effect  of,  155,  333,  334. 

makes  secondary  evidence  admissible,  155. 
mortgagee  liable  for,  490. 
non-possession  of,  may  not  postpone  legal  estate,  857. 
not  notice  of  interest  of  holder,  894. 
non-production  of,  may  be  notice  of  their  deposit,  1195. 
possession  of,  effect  of,  on  priorities,  857  ct  scq. 

deliveiy  of  incomplete  set  may  absolve  purchaser,  859,  868. 
to  mortgagor  may  not  postpone  mortgagee,  857. 

to  borrow  specified  sum,  effect  of,  857. 
negligence  as  to,  of  assignees  of  insolvent  may  not  postpone  thorn, 
859. 
per  se  does  not  postpone  legal  estate,  731,  857,  868. 
where  both  titles  are  equitable,  858  ci  scq. 
prior  estate  is  legal,  859. 
possession  of,  by  third  jiarty,  notice  of,  is  notice  of  charge,  887. 
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production  of, 

acknowledgment  for.     See  Acknowledgment  foe  Peoduction. 

against  mortgagee,  487,  488. 

condition  against,  must  be  unambiguous,  158,  159. 

costs  of,  liability  to,  bow  affected  by  Conv.  Act,  4S2. 

wben  they  are  not  in  vendor's  possession,  156. 
covenant  for,  inability  to  give  not  a  fatal  defect,  157,  318,  481. 
includes  what,  156. 
notice  of,  should  be  indorsed  on  leading  deed  retained, 

697. 
purchaser  entitled  to,  on  completion,  156,  693. 
to  another  does  not  entitle  vendor  to  retain,  694. 
vendor  must  procure  their  production  under,  483. 
for  verification  of  abstract  is  vendor's  duty,  155,  481,  482. 
on  purchase  by  solicitor  from  client,  53. 
place  for,  481. 

notice  of,  should  be  given  to  pui'chaser,  482. 
who  may  compel,  483  ct  seq.    And  see  Peoduction. 
trustees  selling  under  trust  cannot  retain  settlement,  694. 
undertaking  by  mortgagor  on  loan  of,  how  enforced,  490,  491. 
upon  record,  secondary  evidence  of,  admissible,  155. 

TOLLS 

not  within  sect.  40  of  Stat,  of  Lim.,  461. 

TOMBSTONE 

evidence  of  pedigree,  389. 

TOWN, 

meaning  of,  in  L.  C.  C.  Act,  766. 

TRADE, 

covenant  in  restraint  of, 

construction  of,  against  covenantee,  779  ct  scq. 

when  enforceable,  777,  778,  1028. 
dealings  with  land  by  joint  tenants  for,  create  tenancy  in  common,  960, 

961. 
evidence  as  to  custom  of,  admissible  to  explain  contract,  1009. 
joint  purchase  of  land  for  purposes  of,  creates  tenancy  in  common,  960. 
purchase  of  premises  for,  makes  time  essential,  497,  498. 
restraint  of,  rule  against,  does  not  apply  to  negative  covenants,  771. 

TRADER, 

Bankruptcy  Act,  1883,  s.  47,  not  confined  to  settlements  by,  942,  n.  {h). 

TRAITOR.     And  sec  Convict. 
incapacity  of,  to  purchase,  35. 
to  sell,  20,  21. 
TRANSFER, 

form  of,  under  L.  T.  Acts,  additions  to  in  case  of  freeholds,  1253. 
instrument  operating  as,  liable  to  stamp  duty,  551. 

of  funds  of  one  settlement  to  make  good  default  in  other,  is  for  valuable 
consideration,  838. 
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of  mortgage,  prior  to  1881,  does  not  carry  power  of  sale  without  mort- 
gagor's consent,  611. 
subject  to  receipt  given  by  mortgagor,  861,  n.  {I). 
of  sbares, 

registration  of,  notice  before,  does  not  postpone  purchaser,  842. 

secus,  where  transferor  has  not  legal  title,  842,  n.  (c). 
to  child,  as  director's  qualification,  976,  n.  (y). 
written,  of  parol  contract  good,  224,  225. 

TRANSPORTATION  ACT,  1824.. 21,  n.  {(/). 

TRAVELLING.     Sre  Joueneys. 

TREASON.     And  see  Conviot. 

attainder  for,  effect  of,  on  right  to  sell  or  purchase,  20,  21. 

TREASURY  SOLICITOR  ACT,  1876.. 21,  n.  [1). 

TRESPASS, 

against  railway  company,  adverse  claimant  may  bring,  224,  225. 
commission  of  acts  of,  not  part  performance,  1039. 
entry  by  person  barred  by  Stat,  of  Lim.  is,  472,  n.  {q). 
possession  without  liability  for,  part  performance,  1037. 
purchaser  in  possession  after  rescission  may  be  liable  for,  1001. 
vendor's  licensee  using  easement  after  conveyance  to  purchaser  is  guilty 

of,  954. 
void  agreement  for  lease  may  operate  as  licence  so  as  to  excuse,  223. 

TROVER, 

action  of,  wiU  lie  for  gathering  sea -weed,  433. 
retention  of  abstract,  315. 

TRUST.     A/id  see  Teustee. 
breach  of, 

confirmation  of,  by  c.  q.  t.  may  be  kept  off  conveyance,  530. 
contract  involving,  not  enforceable,  195,  196,  1055,  1059. 
conveyance  of  legal  estate  in,  does  not  deprive  purchaser  of  legal 

rights,  843,  844. 
funds  transferred  from  one  settlement  to  another  to  make  good, 

belong  to  latter,  838. 
land  held  in,  concurrence  of  one  c.  q.  t.  on  sale  of,  makes  good  title, 
629. 
power  of  trustees  to  sell  or  release,  quwre,  629,  630. 
married  woman  restrained  from  anticipation,  whether  can  acquiesce 

in,  qucere,  57,  58. 
sale  in,  may  be  restrained,  93. 
use  of  depreciatory  conditions  is,  1U5. 
declaration  of,  must  be  signed  by  beneficial  owner,  966. 

not  enforceable,  unless  in  writing,  1035,  n.  [x). 
party  enforcing,  need  not  be  party  to,  966. 
unnecessary  to  raise  resulting  trust,  966,  967. 
estate,  escheat  of.     Sec  Escheat. 

held  for  adverse  claimant,  purchaser  cannot  get  in,  837. 
lien  of  Crown  extends  to,  1218. 
executory  within  sect.  7  of  Stat,  of  Lim.,  447,  n.  (/). 
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express,  under  Statute  of  Limitations,  441  et  acq. 
charg'e  of  debts  is  not,  443. 
devise  of  realty  charged  with  debts  is  not,  443. 
dii-ection  to  pay  and  divide  uj)on  trust  subject  to  debts  is,  444. 
does  not  prevent  time  from  running  as  to  money  charged  on  land, 

441. 
for  creditors  and  for  specified  person  distinguished,  929,  930. 

is  revocable,  929,  930. 
instances  of,  441. 

intention  to  constitute,  is  question  of  construction,  441. 
mortgage  in  form  of  trust  for  sale  is  not,  444. 
must  be  express,  not  implied,  441. 

purchaser's  liability  for  unpaid  purchase -money  is  not,  444. 
relation  of  trustee  and  c.  q.  t.  must  be  clear,  442. 
rule  as  to,  applies  only  as  between  c.  q.  t.  and  trustee,  444. 

docs  not  apply  as  between  c.  q.  t.  and  stranger,  444. 
c.  q.  ts.  inter  se,  444. 
trust  for  payment  of  debt  is,  443. 

word  "  trust  "  not  necessary  to  constitute  relation,  442. 
for  sale, 

absolute,  renders  consent  of  tenant  for  life  unnecessary,  84. 
devisee  of  survivor  can  exercise,  when,  624. 
expiration  of,  67- 

future,  when  exerciseable  immediately,  67. 
judgment  does  not  aflfect,  1201. 
postponement  of,  67. 

time  fixed  by,  could  not  be  anticipated,  67,  1162. 
under  Trustee  Act,  how  to  be  exercised,  74. 
whether  Lord  Cranworth's  Act  extends  to,  j^cere,  73. 
L.  T.  Acts,  purchaser  not  affected  by,  after  registration,  1252. 
notice  of  legal  estate  outstanding  is  notice  of,  887. 
prior  unrecited,  recital  of  trust  is,  882,  883. 
should  not  appear  on  abstract,  when,  336, 
profit  from  trust  not  allowed,  94. 
purchaser  of  equitable  estate  takes  subject  to,  851. 

with  notice,  takes  legal  estate  subject  to,  851. 
registration  of,  under  L.  T.  Acts,  unnecessary,  1245. 

TRUST  INVESTMENT  ACT,  1889, 
reference  to,  96,  n.  (/). 

TRUST-MONEY, 

lands  purchased  with,  impressed  with  trust,  978. 
proof  of,  978. 
remedies  of  c.  q.  t.  in  respect  of,  980. 

TRUSTEE, 

admittance  of  one  only,  on  purchase  of  copyholds,  544. 
agent,  acts  of,  trustee  responsible  for,  83. 

can  be  authorised  by,  to  receive  purchase-money,  627,  682. 

Conv.  Act,  s.  56,  does  not  authorise  receipt  by,  627,  683. 

may  be  authorised  by,  to  receive  purchase-money,  when,  682,  683, 
employed  by,  in  ordinary  course  of  business,  83,  n.  (w). 
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appointed  by  Court,  powers  of,  629. 
auctioneer,  commission  not  allowed  to,  94. 

loss  by  insolvency  of,  does  not  fall  on,  207. 
bare,  conveyance  by,  in  breach  of  duty,  effect  of,  843. 

equitable,  conciuTcnce  of,  unnecessary  on  sale  by  Court,  1182. 
estate  of,  vests  in  representatives,  612. 
married  woman  can  convey  as  iifeme  sole,  16,  543,  601. 
meaning  of,  under  V.  &  P.  and  Trustee  Acts,  543. 
mortgagee,  after  redemption,  is,  544. 
purchase  by,  of  trust  property,  49. 
buy  in,  may,  after  fixing  reserve,  91. 
cestui  que  trust, 

advances  to,  for  purchase  of  estate,  trustee  has  lien  for,  978,  979. 

bound  by  payment  of  annuity  by,  472,  n.  («). 

claim  of,  against,  as  to  money  charged  on  land,  when  barred,  442. 

cannot  be  ban-ed  under  Jud.  Act,  442. 
consent  by,  must  be  exercised  for  general  benefit,  70. 
covenants  for  title  by,  on  sale  by  trustees,  568  et  seq.,  573,  574. 
dealings  with,  impeachable,  28,  29. 
purchase  from,  may  be  authorised  by  Court,  51. 
solicitor  of,  cannot  authorise,  51. 
when  valid,  50. 
remedy  of,  against,  for  purchase  of  land,  in  breach  of  trust,  980. 
on  purchase  of  trust  property  by,  51  et  seq. 
charge  need  not  be  assigned  to,  in  order  to  keep  it  alive,  952. 
charity,  "  absolutely  entitled  "  under  L.  C.  C.  Act,  s.  69,  how  far,  691. 
incapacity  of,  to  sell  generally,  23.     See  Chaeity. 
must  account  for  succession  duty,  1228,  n.  (a). 
competition  should  promote,  on  sale,  91. 
conditions  of  sale, 

as  to  time  for  requisitions  may  be  used  by,  175. 

depreciatory,    must    not    be   used    by,    75,    195 — 197.       See    De- 

PRECIATOET. 

discretion  as  to  use  of,  under  Trustee  Act,  1893,  does  not  authorise 

depreciatory,  195. 
for  compensation,  use  of,  by,  154,  195. 
for  forfeiture  of  deposit,  omission  by,  to  enforce,  180. 
for  no  compensation,  use  of,  by,  681,  n.  (l), 

implied  by  V.  &  P.  Act  and  Conv.  Act,  may  be  used  by,  75,  195. 
continuing,  can  give  good  receipt  in  spite  of  direction  to  appoint,  623. 
contract  by  c.  q.  t.  should  be  adopted  by,  if  beneficial,  92,  602. 
enforced  in  spite  of  better  offer  subsequently,  1095. 
not  enforced,  if  improvident,  1059,  1060,  1095. 
conveyance  by,  description  of  property  in,  602. 

of  outstanding  legal  estate  at  request  of  c.  q.  t.,  602. 
to  c.  q.  t.  on  detenninatiou  of  trusts,  602. 
convict,  vesting  order  in  case  of,  008. 
costs, 

general  liability  as  to,  92. 

occasioned  by  improper  dealings  with  trust  estate,  to  be  borne  by,  54. 

of  attempted  unauthorised  sale,  not  allowed  to,  67. 
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of  satisfying  doubtful  claim,  allowed  to,  94. 
out  of  pocket  alone,  allowed  to,  94. 
counsel's  opinion  on  title  may  be  taken  by,  196. 
covenant  for  production,  need  not  give  personal,  584. 

title  by.     See  Covenants  foe  Title. 
demise  of  two  estates  by  one  lease,  bad,  73,  n.  {h). 
devisee  of  realty  charged  with  debts  is  not  express,  443. 
devolution  of  estates  on  death  of,  298,  612. 
disclaimer  by, 

makes  concurrence  in  sale  under  power  unnecessary,  627,  628. 

trust  unnecessary,  627. 
vests  estate,  not  powers,  in  heir,  623. 
dower,  concurrence  of,  when  necessary,  540,  566. 

may  purchase  from  e.  q.  t.,  50. 
encroachment  by,  182,  n.  (y). 

equity  of  redemption  may  be  released  by,  to  avoid  foreclosure  action,  631. 
escheat  on  death  of.     See  Escheat. 
estoppel  of,  making  positive  statement  as  to  title,  1193. 
expenses  of,  allowances  for,  92,  n.  [e). 
father  in  possession  is,  of  estate  of  infant  child,  448. 
for  creditors,  purchase  by,  with  consent  of  majority,  50. 
for  purchase, 

can  only  buy  for  benefit  of  trust,  40. 
presumed  to  buy  with  trust  money,  978. 
for  sale, 

«'  absolutely  entitled  "  within  L.  C.  C.  Act,  s.  69. .  .690,  691. 
before  Lord  Cranworth's  Act,  73. 
building  land  of,  can  make  roads,  78. 
cannot  receive  purchase -money  on  testator's  contract,  622. 
seU  after  administration  action  begun,  66. 
by  auction  if  directed  otherwise,  72. 
to  B.  if  directed  to  sell  to  A.,  even  at  increased  price,  73. 
delay  by,  in  selling,  effect  of,  64,  65. 
discretion  of,  as  to  time  for  sale,  64,  66. 

should  be  exercised  for  general  benefit,  70. 
duties  of,  generally,  64  et  seq.,  72,  73. 
empowered  to  sell  as  absolute  owner,  196. 
interests  of  tenant  for  life  and  remainderman  must  be  observed 

by,  65. 
of  hmatic,  68. 

of  reversionary  interest,  duty  of,  65. 
purchase  by,  generally  invalid,  37,  38,  49,  50. 
may  be  supported,  50. 
nature  of  invalidity  of,  37. 

no  inquiry  allowed  as  to  advantage  or  disadvantage 
of,  37. 
settlement  may  be  retained  by,  how  far,  on  sale,  693,  694. 
time  fixed  for  sale,  cannot  be  anticipated  by,  67. 

may  be  postponed  by,  when,  67. 
impeachment  of,  by  beneficiary  for  depreciatory  condition,  196. 
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in  bankruptcy.     See  Teustee  in  Banketjptct. 

indemnity  of,  83. 

infant,  604. 

inquiries  of ,  as  to  incumbrances,  1192,  1193. 

investment, 

discretion  of,  as  to,  not  interfered  with,  97. 

in  real  estate,  power  of,  does  not  authorise  purchase  of  leaseholds, 
95,  9G. 
without  authority  is  bad,  95. 
securities,  power  of,  does  not  authorise  purchase  of  lease- 
holds, 95. 
of  purchase-money  under  S.  E.  Act  by,  authorised  as  capital  under 

S.  L.  Act,  where  no  tenant  for  life  exists,  1127. 
power  to  vary  authorises  release  of  part  of  lands  from  mortgage, 
630,  631. 
may  give  power  of  sale,  630,  631. 
time  allowed  to,  for,  97. 
legal  estate,  protects,  against  prior  incumbrancers,  from  c.  q.  f.,  838. 

purchasercannotprotecthimself  bygettingin,from,  S37, 843. 
when  to  be  conveyed  to,  93. 
liability  of, 

for  acts  of  agent  for  sale,  83. 

CO -trustee  selling,  S3. 
for  delay  in  re-selling  after  default  made,  91. 
for  depreciatory  condition  under  Trustee  Act,  1893. .  196. 
for  negligent  misdescription,  151. 
for  purchase -money  infer  se,  683,  684. 
persons  assuming  to  act  as,  93. 
to  purchaser  is  that  of  beneficial  owner,  93. 

of  equitable  interest  for  false  information,  1192,  1193. 
marketable  title,  how  far  bound  to  require,  97. 
married  woman,  power  of,  to  convey  legal  estate,  544,  601. 

mortgaged  property,  17,  18. 
to  transfer  stock,  16. 
nominal,  concurrence  of,  may  be  required,  537. 
notice  to, 

binds  him,  however  acquired,  864,  877. 
new  trustees  are  not  affected  by,  874. 

of  purchase  of  equitable  interest  gives  priority  as  against  trustee  in 

bankruptcy,  864. 
in  land  gives  no  priority,  843,  849, 

1193. 
to  be  given,  712,  864,  1192.  1193. 
legal  remainder,  1193,  1194. 
proceeds  of  sale  vested  in  them,  850. 
of  sale  of  land,  1193. 

personalty,  1193. 
one,  is  notice  to  all,  873. 

unless  he  has  adverse  interest,  873. 
Bhould  be  given  to  all  in  existence,  1193,  n.  (/). 
solicitor  of,  is  notice  to  trustees,  875. 
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of  attendant  term,  purchase  by,  49,  50. 

of  estate  charged  v/ith  debts  has  power  of  sale,  637,  638. 

consent  of  tenant  for  life,  whether  necessary  under  S.  L.  Act,  642, 
643. 
of  legal  estate,  necessary  party  to  conveyance  by  c.  q.  t.,  537. 
of  settlement,  advances  by  husband  to,  are  for  benefit  of  trust,  971. 

not  purchaser  within  Bankruptcy  Act,  s.  47.  .942,  n.  {i). 
offer  by,  at  specified  price  need  not  be  withdrawn  for  better,  9 1 . 
payment  by,  to  other  trustees  for  same  e.  q.  t.  prevents  time  running, 

463. 
power  of  original,  trustee  appointed  by  Court  has,  629. 

to  give  good  receipt  depends  on  construction  of  trust  deed, 

614  et  seq.     See  Intention  ;  Purchase -Money. 
to  purchase  from  c.  q.  (.,  50. 

to  release  part  of  lands  from  mortgage,  qiicere,  630,  631. 
to  reserve  minerals,  77,  1134. 

to  sell  or  release  lands  held  in  breach  of  trust,  qiiare,  629,  630. 
property  recovered  by,  becomes  subject  tc  trusts,  934. 
purchase-money  must  be  received  by  all,  627,  682  ei  seq. 
purchaser  from,  when  affected  with  notice  of  breach  of  trust,  894,  895. 

with  notice  of  sale  being  improper  is  liable,  619,  620. 
purchases  by,  95  ct  seq. 
receipt  by,  614. 

receipt  must  be  given  by  all,  627,  682  et  seq. 
relation  of,  purchase  of  trust  property  by,  48. 
remuneration,  may  stipulate  for,  95. 
reserve,  may  fijc  a,  91. 

resignation  of,  does  not  remove  incapacity  to  buy  trust  property,  51. 
sale  by, 

advertisements  of,  75. 

by  auction  or  private  contract,  74. 

relieves  from  liability,  91. 
for  annuity  or  rent-charge,  bad,  89. 
for  best  price,  89. 

for  building  purposes,  duties  and  powers  in  respect  of,  78. 
for  payment  of  debts,  evidence  of  their  existence  iinnecessary  on,  620. 
Jointly  with  other  owners,  73. 
mode  of,  under  Trustee  Act,  74. 
not  restrained  unless  in  breach  of  trust,  93. 
of  minerals  apart  from  surface,  may  be  good,  76,  1134. 
of  timber  apart  from  estate,  bad,  76. 
of  unauthorised  security,  629. 
of  undivided  share,  bad,  73. 
rescission  of  contract  for  better  offer  is  bad,  75. 
together  or  in  parcels,  73. 
sale  by  Court,  conduct  of,  when  given  to,  1161. 

not  allowed  to  bid  on,  1160. 
secret  purchase  of  trust  property  by,  is  voidable,  51. 
solicitor  is  not  express,  for  client,  444. 

may  appoint,  to  receive  trust  funds,  83. 

of  trustee  may  only  charge  out-of-pocket  costs,  94. 
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stranger  is,  of  lands  purchased  in  his  own  and  wife's  name,  971. 
surviving  during  vacancy,  can  give  good  receipt,  623. 

heir  of,  can  make  good  title,  when,  625. 
term,  includes  executor  where,  59. 
title  to  be  requu'ed  by,  on  purchase,  what,  97. 
shown  by,  must  be  marketable,  92. 
to  preserve  contingent  remainders,  purchase  by,  when  valid,  49. 
undertaking  by  for  safe  custody,  573,  n.  (p). 
vendor  is,   for  purchaser,   how  far,    287,    288,    298.     See  Vendor  in 

Possession. 
■wife  of,  not  entitled  to  dower,  54 1 . 
with  power  of  sale.     See  Powee. 

TRUSTEES  FOR  PURPOSES  OF  SETTLED  LAND  ACT, 

appointment  of,  necessary  before  dealing  with  lunatic's  estate,  10, 
are  "  absolutely  entitled  "  within  sect.  69  of  L.  C.  C.  Act,  690,  691. 
infant,  powers  of,  exerciseable  by,  4. 

registration  of  trustees  during  minority,  5. 
must  be  independent  persons,  70,  71. 

TRUSTEE  IN  BANKRUPTCY.     And  see  Assignee. 
appointment  of,  effect  of,  22. 

assignee  of  mortgage  stands  in  same  position  as  mortgagee,  953. 
consent  of,  to  exercise  of  power  by  bankrupt,  84,  85. 
deposit  paid  by  bankrupt  to  vendor,  not  recoverable  by,  864.  1034,  n.  (s). 
disclaimer  by,  1029,  n.  (?/). 

of  leaseholds  by,  580. 

unprofitable  contracts  by,  22,  295. 

destroys  all  liability  from  date  of  vesting,  580. 

purchaser  preventing,  must  covenant  against  rent,  &c.,  581. 
intervention  of,  effect  on  purchase  from  bankrupt,  2,  3. 
leaseholds, 

arrears  of  rent  of,  &c.,  prior  to  appointment,  no  liability  for,  581, 
n.  (/O. 

assignment  of,  to  pauper,  relieves  from  liability  for,  581. 

liable  on,  so  long  as  he  holds,  581. 

may  be  sold  by,  581. 

vest  in,  from  appointment,  581. 

what  covenants  may  be  required  by,  on  sale  of,  581. 
of  orantor  of  annuity,  cannot  claim  unregistered  annuity,  1226. 
of  husband,  whether  entitled  to  ciistody  of  wife's  title  deeds,  quoere,  485, 

n.  {g). 
of  purchaser,  contract  not  enforceable  against,  1034. 

may  enforce  contract,  1029, 
of  tenant  for  life,  cannot  exercise  powers  of  S.  L.  Act,  1133. 

in  tail,  may  deal  with  estate  tail,  710,  711. 
of  vendor,  contract  enforceable  against,  1030,  1034,  1035. 

may  enforce  contract,  1029. 
partner  of,  cannot  purchase  bankrupt's  estate  for  his  firm,  38. 
postponed  to  purchaser  of  equitable  interest  of  baiiki'upt,  giving  notice 
to  trustees,  803. 
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TRUSTEE  IN  BA-i^KKUVTCY-confinued. 

postponed  to  purchaser  without  notice  of  equitable  interest,  acquiring 

legal  estate,  863,  864. 
purchase  by,  of  bankrupt's  estate,  is  bad,  38. 

may  be  confirmed,  38. 
purchase -money,  can  give  good  receipt  for,  686. 

paid  to  vendor  after  bankruptcy,  can  claim,  687. 
payment  of,  to,  864. 
relation  of,  cannot  purchase  bankrupt's  estate,  38. 
sale  of  bankrupt's  estate,  22. 

contract  for,  exempt  from  stamp  duty,  263. 
power  of,  74. 

should  be  made  without  delay,  59. 
title  to,  23.     • 
sale  of  bankriipt's  right  of  action  is  good,  266,  n.  (</). 
solicitor's  lien,  how  far  available  against,  489,  n.  (g). 
title  of,  relates  back  to  act  of  bankruptcy,  23. 

TRUSTEE  ACTS, 

auctioneer  may  pay  in  deposit  under,  204. 
bare  trustee,  under,  543,  601. 

concurrence  of  husband  where  married  woman  bare  trustee,  543,  601. 
^       conditions  for  sale  under,  195,  196. 

conveyance  by  means  of,  formerly  necessary  on  death  of  vendor  intestate 
and  without  heir,  297. 
in  sales  by  Court,  1184. 
convict  trustee,  22,  n.  {-p). 
costs  of  proceedings  under,  necessary  to  conveyance,  vendor  must  pay, 

714. 
declaration  of  trusteeship  under, 

in  action  for  specific  performance,  606. 
of  unborn  or  unascertained  persons,  1140. 
devolution  under  Conv.  Act,  sects.  4  and  30,  renders  generally  unneces- 
sary, 297,  298. 
effect  of  on  rights  of  trustees  under  Stat,  of  Lim.,  442,  443. 
incorporated  with  Partition  Acts,  how  far,  1140. 
incumbrances,  discharge  of,  under,  687,  688. 

money  to  meet  for  future  contingency  may  be  paid  in  under,  687,  688. 
mortgagee  should  pay  in  surplus  under,  in  case  of  disputes,  93,  94,  687. 
procedure  under,  s.  44.  .1134,  1135. 
receipts  by  trustee,  under,  614. 

sale  in  lieu  of  partition,  or  partition,  provisions  of  as  to,  1140. 
solicitor  may  be  appointed  under,  to  receive  trust  funds,  83. 
trust,  meaning  of,  under,  608. 
trustee  within, 

bare,  within,  601. 

heir  of  mortgagee  is,  of  legal  estate  for  executors,  611. 

vendor  dying  before  completion  of  compulsory  sale,  610,  611. 
of  copyholds  dying  before  surrender,  is,  609,  610. 
who  has  by  will  directed  executors  to  sell,  610,  611. 
wife   dying  before  performance  of   covenant  to   surrender, 
609,  n.{i(). 
indemnity  to,  83. 
D.       VOL.   IT.  5  H 
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TRUSTEE  ACTS-contimicd. 
trustee  within— continued. 

married  woman,  conveyance  by,  16. 

of  mortgaged  property,  under,  18. 
may  buy  in  at  reserve,  91. 

mortgagee  of  leaseholds  is,  how  far,  of  mortgagor's  nominal  rever- 
sion, 609. 
mortgagor  refusing  to  surrender  is,  609,  n.  (u). 
power  of  to  sell,  7i. 

vendor  is  not,  until  decree  for  specific  performance  or  declaration  of 
trust,  287,  n.  {b). 
of  legal  estate  after  sale  of  equitable  reversion,  610,  611, 
refusing  to  execute  conveyance  settled  by  judge  is,  610. 
under  covenant  to  stand  seised  in  trust  till  surrender  is, 
610. 
trustees  unable  to  give  receipt,  may  pay  in  purchase-money  under, 

631. 
vendor  not  trustee  under,  287,  n.  [b). 
vesting  order  under, 

as  to  copyholds,  lord's  consent  to  petition  for,  is  necessary,  607. 

makes  admittance  and  surrender  unnecessary,  607. 
consequential  on  judgment  for  sale  or  mortgage,  606. 
effect  of,  605. 

is  evidence  of  matters  alleged  as  its  foundation,  608. 
person  may  be  appointed  to  convey  in  lieu  of,  606,  607. 
re-conveyance  may  be  ordered  on  setting  aside,  608. 
vesting  order  may  be  made  of  lands, 
of  convict  trustee  or  mortgagee,  608. 
of  heir  of  mortgagee  out  of  jurisdiction  or  unfound,  605. 

refusing  to  convey,  605. 
of  infant,  604. 

mortgagee,  605. 

trustee  when  lunatic  is  within  jurisdiction  of  Chancery  Division, 
604,  n.  (c). 
of  lunatic  mortgagee  or  person  of  unsound  mind,  604,  n.  (c). 
of  lunatic  trustee  or  person  of  unsound  mind,  604,  n.  (c). 
of  mortgagee  dying  without  known  heir  or  devisee,  605. 
of  trustee  dying  without  heir  or  personal  representative,  605. 
without  known  heir  or  de\asee,  605. 
refusing  to  convey,  605. 
of  unborn  person  contingently  entitled,  605. 
where  it  is  uncertain  whether  surviving  devisee  of  mortgagee  is 

dead,  605. 
where  it  is  uncertain  which  devisee  of  mortgagee  was  survivor, 

605. 
where  it  is  uncertain  which  trustee  was  sur\'ivor,  604. 
where  it  is  unknown  whether  survivor  is  dead,  605. 
mortgagee  infant,  605. 
new  trustee  appointed  by  Court,  604. 
trustee  accepting  non-marketable  title  protected,  98. 
trustee  infant,  604. 
wlio  should  be  served  with  proceedings  imder  s.  44,  ,1134,  1135. 
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TUNNELLING, 

how  far  a  "  taking  "  of  land  under  L.  C.  C.  Act,  276,  n.  (w),  279,  n.  {k). 

TUKNPIKE  TOLLS, 

are  not  money  charged  on  land  within  s.  40  of  Stat,  of  Lim.,  461. 


ULTRA   VIRES.     See  Coepoeation. 

contract  not,  may  be  adopted  by  company,  261. 

UMPIRE.     And  see  Awaed. 

award  of,  when  enforceable,  1098,  1099. 
choice  of,  by  lot  is  bad,  645, 

may  be  waived,  646. 
under  L.  C.  C.  Act, 

arbitrators  failing  to  appoint,  Board  of  Trade  may  appoint,  647, 
648. 
may  appoint  after  expiration  of  their  powers,  647. 
Board  of  Trade  failing  to  appoint,  landowner  entitled  to  jury, 

648. 
declaration  of,  need  not  be  before  local  magistrate,  648,  n.  (.r). 
must  make  award  within  three  months  from  appointment,  648. 

UNASCERTAINED, 

c.  q.  t.,  trustee  for,  can  give  good  receipt,  616. 
interest,  partition  decree  may  bind,  606,  1140. 

interest  under  expected  inclosure  award,  contract  for  sale  of,  enforce- 
able, 1096. 

UNAUTHORIZED 

acts  of  agent.     See  Agent. 

UNCERTAINTY, 

as  to  consideration,  effect  of,  as  to  adequacy,  746,  747,  1096. 

as  to  quantity  of  land  to  be  taken,  1105. 

in  material  term  of  agreement,  fatal,  241,  1044. 

UNCONSCIONABLE  BARGAIN, 

repeal  of  usury  laws  does  not  preclude  relief  for,  758. 

UNDERLEASE, 

agreement  for  purchase  of,  by  lessor,  effect  of,  313. 

apportionment  of  rent  may  be  made  by  way  of,  191. 

description  of,  in  particulars  and  conditions,  159,  160. 

invalidity  of,  may  be  shown  in  spite  of  condition,  159. 

L.  T.  Acts,  extension  of  compulsory  provisions  to  what,  1248. 

not  ordered,  where  contract  is  for  assignment,  1085. 

piu'chaser  need  not  accept,  130,  150,  159,  1085. 

sale  of  leaseholds  in  lots  by  way  of,  covenants  for  title  on,  572. 

each  purchaser  must  covenant  against  rent,  580. 
not  offered  as  such,  effect,  160. 
synonymous  with  derivative  lease,  130,  n.  {q). 
title  to  be  shown  on  sale  of,  159,  n.  {k),  187. 

5h2 
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UNDERLESSEE.     See  Sub-Lessee. 

IJKDERTAKma, 

by  solicitor  to  clear  up  title,  not  summarily  enforced,  514. 

complete  purchase,  enforceable  as  a  contract,  248,  249. 
by  vendor  in  conditions,  strictly  construed,  119. 
for  delivery  of  possession,  not  enforceable,  499. 
for  payment  of  costs  by  mortgagee  on  taking  deeds,  how  enforced,  488, 

489. 
for  safe  custody,  binds  only  during  possession  of  deeds,  578,  784. 
by  trustees,  573. 
substituted  for  covenant,  157. 

UNDERVALUE, 

not  sufficient  alone  to  avoid  sale,  756. 
sale  at, 

relief  against  covenants  for  title  on,  805. 
of  vendor  on,  669,  670,  740  et  seq. 

how  far  affected  by  want  of  advice,  193,  n.  («), 

747,  748. 
terms  of,  757. 
what  sufficient  proof  of,  754. 

UNDERWOOD.     See  Coppice. 

UNDIVIDED  SHARES, 

owners  of,  may  compel  production  of  title  deeds,  484. 
.    purchaser  of  entirety  need  not  accept,  1077,  1087. 
trustees  must  not  sell,  73. 

UNDUE  INFLUENCE, 

by  parent,  to  effect  family  arrangement,  how  far  good,  752,  753. 

by  solicitor,  must  be  proved,  45,  46. 

by  stranger,  purchaser  not  responsible  for,  742. 

c.  q.  t.  confirming  voidable  purchase,  must  not  be  under,  56. 

on  sale  by  mortgagor  to  mortgagee,  42. 

transactions  set  aside  for,  28,  29,  37. 

where  sale  set  aside  owing  to,  28. 

UNILATERAL  MISTAKE.     See  Mistake. 

UNINCORPORATED, 

conveyance  to  body,  effect  of,  29,  n.  {e). 
purchase  by  body,  how  made,  30. 

UNION  AND  PARISH  PROPERTY  ACT,  1835.. 3,  n.  {m). 

UNIVERSITY.     And  see  Corporation. 
lands,  power  of,  to  sell,  25. 

UNIVERSITIES  AND  COLLEGES  ESTATES  ACT,  1851, 

powers  of  tenant  for  life  under  S.  L.  Acts  made  applicable  under,  25. 

UNIVERSITIES  AND  COLLEGES  ESTATES  ACTS,  1858-1880.. 26. 
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USAGE, 

modem,  is  evidence  to  show  what  passed  under  old  g-ract,  371. 
trade,  evidence  admissible  to  prove,  in  explanation  of  contract,  1009. 

USE  AND  OCCUPATION.     And  see  Occitpation  ;  Occupation  Rent. 
corporation  may  be  liable  for,  260,  261. 

USER, 

condition  as  to,  biads  purchaser,  though  not  constituting  easement,  856, 

857. 
continuous,  of  easement  other  than  light,  should  be  proved,  434,  435. 
covenant  restrictive  of,  how  conveyance  should  secure  performance  of, 
584,  585. 
vitiates  sale,  151,  152. 
evidence  of,  contrary  to  rights  of  parties  to  a  deed,  when  admissible, 

371. 
immemorial,  360,  n.  («). 

incapable  of  interruption,  does  not  found  easement,  398. 
necessary  rights  of,  must  be  expressly  excluded,  if  so  intended,  563. 

pass  under  general  words,  661,  562. 
non-user  of  way,  does  not  destroy  right,  413. 
of  prescriptive  way,  limited  to  user  by  prescription,  413,  414. 
of  way  of  necessity,  restricted  to  necessary  purposes,  411,  412. 

USUAL, 

covenants  in  lease  should  not  be  described  as,  in  particulars,  187,  188. 

what  are,  187,  188. 
searches,  what  are,  1226. 

USURY, 

condition  for  payment  of  interest  on  increasing  scale,  is  not,  139. 
interest  amounting  to,  may  be  reduced,  758. 

repeal  of  laws  against,  does  not  preclude  relief  for  unconscionable  bar- 
gain, 758. 

VACANCY, 

in  trust,  how  far  continuing  trustee  can  sell  during,  623. 
pending  contract  for  sale  of  advowson,  effect  of,  292. 

VACANT  LAND, 

compulsory  purchase  of,  281,  n.  («). 

VALUATION.     And  see  Aebiteatoe  ;  Awaed. 
arbitration  distinguished  from,  244. 
contract  for  sale  at,  enforceable,  1098,  1099. 
contract  for  sale  "  at  fair,"  enforceable,  242. 
mode  of,  if  specified,  must  be  followed,  243. 
reference  directed  to  ascertain  price,  242,  243. 
contract  for  sale  of  fixtures  at,  apart  from  land,  243,  244. 

contract  as  to  the  land  may  be  enforced,  if  separable,  244. 

should  contain  what  terms,  244. 
vendor  will  be  compelled  to  allow  valuation  to  be  made,  244,  n.  (</). 
"fair,"  meaning  of,  with  regard  to  farming  stock,  244,  n.  {e). 
misrepresentation  as  to,  by  vendor,  effect  of,  110. 
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VALUATION— cvntimced. 

mistake  in,  rectification  of,  646. 

mortgagee  with  power  of  sale  cannot  take  over  at,  41. 

of  fixtures,  interest  not  payable  from  date  of,  656. 

of  property,  is  not  part-performance,  1039. 

of  timber,  interest  runs  from  date  of,  655. 

trustees  may  not  sell  at  price  to  be  fixed  by,  89. 

under  L.  C.  C.  Act, 

entry  cannot  be  made  upon  previous,  521,  522. 

includes  what,  621. 

price  of  lands  may  be  fixed  by,  90,  520,  521,  645  et  seq. 
vendor  need  not  disclose  result  of  recent,  102. 

VALUE, 

alteration  of,  after  contract,  290,  672,  673. 

does  not  affect  question  of  adequacy  of  consideration,   754,   755, 
1094,  1097. 

purchaser  on  rescission  has  no  claim  for,  990. 
fluctuating,  makes  time  essential,  497. 
of  covenants,  Court  will  not  assess  relative,  909,  n.  (>«),  1076,  n.  («). 

VALUERS.     And  see  Aebiteatoe  ;  Valuation. 

imder  Inclosure  Act  cannot  buy  lands  in  parish,  43. 

VARIATION, 

between  local  and  statutory  measures,  668. 

in  funds.     See  Funds. 

in  quantity  or  quality.     See  Compensation. 

of  contract  by  auctioneer,  199.     See  AvcmoTsrEEB,. 

how  far  defence  to  action  on  contract,  1014,  1015. 
of  terms  of  payment  by  agent,  213,  214. 
parol.     See  Paeol  ;  Specific  Peefoemance. 

VENDOR, 

bound  to  answer  relevant  question,  163. 

make  what  title  under  L.  T.  Acts,  1252. 

prove  forty  years'  possession,  167. 
cannot  force  on  purchaser  conveyance  from  a  thii'd  party,  1066. 
death  of,  before  completion,  296  ct  seq. 
effect  of  contract  ceasing  during  life  of,  304,  305. 
entitled  to  what  covenants  for  title  under  L.  T.  Acts,  1253. 
equitable,  heirs  of,  formerly  necessary  parties  to  conveyance,  297. 
expenditure  by,  before  completion,  294. 
how  far  trustee  for  purchaser,  287. 
injury  to,  from  circumstances  of  property  sold,  835. 
lost  deed,  when  necessaiy  for,  to  prove,  334. 
lien  of.     See  Lien. 

not  a  trustee  within  Trustee  Act,  287,  n.  [b). 
production  of  deeds  by,  481  et  seq. 
representatives  of,  rights  of,  against  purchaser,  304. 
re-sale  and  forfeiture  of  deposit  by,  179,  180. 
right  of,  to  indemnity  from  purchaser,  when,  287. 

to  rescission,  when  arises,  175. 
lost,  177. 


INDEX.  1567 

VENDOR  AND  PURCHASER  ACT,  1874, 
conditions  implied  by  an  open  contract,  230. 
damages,  jurisdiction  of  Coiu't  as  to,  under,  998. 
deposit  with  interest  and  costs  of  investigating  title  recoverable  under, 

998,  n.  (y). 
effect  of,  on  assurance  by  devisee  as  against  heir,  872. 
evidence,  what  siifficient  under,  350,  351. 

inability  to  give  covenant  for  production,  provisions  of,  as  to,  788. 
land  in,  includes  easement,  331,  n.  (A). 

onus  of  proving  inaccuracy  of  recitals  on  purchaser  under,  334. 
procedure  by  summons  under,  1111,  1112. 
production  of  documents  under,  156,  157,  481,  578. 

lessor's  title  unnecessary  under,  186,  187. 
recitals,  when  evidence  under,  365,  393. 
title  to  be  shown  on  sale  of  leaseholds,  159,  n.  (/>•),  326. 
trustee  vendors  or  purchasers  may  sell  or  buy  without  excluding,  76,  97, 

n.  (r). 

VENDOR  AND  PURCHASER  SUMMONS.     See  Summons. 

VENDOR  IN  POSSESSION, 

accounts  to  purchaser  for  minerals  worked  after  contract,  656,  672,  673. 
rents,  how  far,  651,  656,  672,  673. 
whether  as  mortgagee  in  possession,  674. 
action  for  use  and  occupation  does  not  lie  against,  826. 
alterations  by,  may  avoid  sale,  519. 

may  be  matter  for  compensation,  519,  520. 
deterioration  allowed  by,  may  avoid  sale,  672,  673,  1102. 

may  be  compensated  for,  672,  673. 
encroachment  by,  enures  to  purchaser,  826. 
interest  on  money  appropriated,  whether  allowed  to,  651. 
occupation  rent  must  be  paid  by,  while  purchaser  pays  interest,  651. 

unless  delay  is  solely  purchaser's  fault,  656. 
preservation  of  property,  duty  of,  as  to,  672  et  seq. 
trustee  for  purchaser,  how  far,  287,  672. 

not  within  Trustee  Acts,  287,  n.  {b),  609. 

VERBAL.     See  Paeol. 

VERDICT, 

evidence  on  same  matter,  392. 

not  followed  by  judgment,  is  not  evidence,  392. 

VERIFICATION, 

of  abstract,  evidence  for.     See  Aesteact. 
expenses  of,  156  et  seq.,  171. 

vendor's  Hability  for,  155,  156,  158,  159,  171,  172,  481. 
not  excluded  by  acceptance  of  title,  509. 

condition  against  production,  156,  159. 
of  court  rolls,346,  347. 

VESTING  ORDER.     -SVc  Teustee  Acts. 
VEXATIOUS.     See  Feivolous. 
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VOID, 

agreement,  contrary  to  public  policy  is,  264 . 

for  illegal  purpose  is,  264. 

for  lease.     See  Lease  ;  Statute  of  Feaubs. 

in  evasion  of  stamp  laws  is,  264. 

may  operate  as  licence,  223. 
covenants  against  rule  as  to  perpetuities  are,  783. 
deed,  piu'chaser  under,  acquires  no  title,  839. 
registration  does  not  validate,  699,  705. 
grant  presumed  to  supplement  originally  void  grant,  360,  361. 
lease,  no  abatement  allowed  to  purchaser  for,  1082. 
secret  purchase  by  creditor's  assignee  is,  38. 
unlimited  right  of  re-entry  is,  783. 

VOIDABLE, 

contract,  alteration  by  vendor  makes,  how  far,  290. 
may  be  set  up,  how,  113. 
of  infant.     See  Infant  ;  Infants'  Relief  Act. 
purchaser  bound  by,  how  far,  907,  908. 
conveyance,  purchaser  claiming  under,  must  account,  945,  946. 
deed,  priority  of  purchaser  under,  840,  n.  [x). 
estate  created  by  tenant  in  tail,  how  confirmed,  821. 

purchaser  buying  subject  to,  how  far  bound  by,  908. 
infant's  void  and  voidable  assurance  distinguished,  2,  n.  (ff).     See  Infant. 
lease  by  mortgagor,  parties  to,  cannot  dispute  validity  of,  910,  911. 

rights  of  purchaser  on,  910,  911. 
lease,  purchaser,  how  far  bound  by,  908,  909. 
purchase  by  donee  of  power  of  sale,  whether,  37  et  seq. 

person  in  fiduciary  position,  how  and  when,  37  et  seq. 

VOLUNTARY.    And  see  Voluntaey  Conveyance  ;  Voltjntaet  Settlement. 
assignment  of  expectancy  not  enforceable,  927,  u.  (g). 
confirmation  of  fraudulent  sale,  not  to  be  relied  on,  550,  n.  (o). 
settlor,  contract  of,  enforceable  against,  912,  1033. 

not  enforceable  by,  912,  1033. 

with  purchaser  from,  how  far  enforceable,  1033. 

VOLUNTARY  CONVEYANCE, 

by  lunatic,  void,  18. 

by  trustee  to  devisee,  whether,  confers  good  title,  qnmre,  621. 

implied  rights  to  light  under,  of  adjoining  tenements,  405. 

of  wife'slegaltermfor  years,  wifecannot  defeat,  after  husband's  death,  931. 

within  13  Eliz.  c.  5, 

conveyance  defeating  proceedings  under  winding-up  order  is,  939. 
depriving  plaintiff  of  fruits  of  action  is,  939. 

post-nuptial  settlement  in  pursuance  of  verbal  contract  is,  1040. 

who  may  impeach,  939  et  seq. 
within  27  Eli;!,  c.  4, 

assignment  of  leaseholds  is  not,  917. 

conveyance  on  trust  to  sell  for  creditors,  not  parties,  is,  914. 

personal  chattels  are  not,  933. 

post-nuptial  settlement  is,  when,  914,  915. 
test  of  validity  of,  914,  915. 

to  charity,  not  now  voidable  by  subsequent  sale,  919. 
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VOLUNTARY  CONVEYANCES  ACT,  1893, 
eflPect  on  27  Eliz.  c.  4.  .913,  1034. 

voluntary  alienees,  before,  specific  performance  decreed  against,  1031. 
settlor  prior  to,  remedies  on  contract  of,  1033,  1054,  1055. 

VOLUNTARY  SETTLEMENT, 

ante-nuptial  contract,  settlement  in  pursuance  of,  is  not,  1041. 

of  property  other  than  referred  to  in, 
is,  1040. 
ante-nuptial  settlement  is  not,  919. 

after  long  cohabitation  may  be,  927. 
consideration  for,  may  be  past,  928,  929. 

proved,  927,  928. 
family  compromise  is  not,  918. 
heir  or  devisee  of  settlor  cannot  defeat,  930,  931. 

unless  it  was  really  fraudulent,  931. 
judgment  affects,  how  far,  1201,  1202. 
creditor  cannot  avoid,  1211. 
later    voluntary   settlement,    apparently    for    value,    will    not    defeat, 

931. 
of  lunatic,  void,  8. 

post-nuptial  settlement  is  not,  when,  914,  915. 
amount  of  consideration  is  not  test,  915,  916. 
by  husband,  validity  of  subsequent  conveyance  as  administrator  of 

wife,  919. 
test  of  validity,  915. 
pui'chaser  can  enforce  contract  against  settlor,  912. 
registered,  has  priority  over  earlier  unregistered,  867,  n.  {d),  931. 
revocation,  power  of, 

duty  of  solicitor  as  to,  in  prepaiing,  932. 
reservation  of,  to  settlor  makes,  931. 
power  need  not  be  express,  931. 
release  of  power,  effect  of,  932. 
want  of,  may  be  ground  for  setting  aside,  932,  933, 
settlement  in  consideration  of  invalid  marriage  is,  920. 

settlor  cannot  set  aside,  921. 
settlement  in  consideration  of  loan  is  not,  927. 

favour  of  collaterals,  how  far,   922   et  seq.      See    Col- 

LATEEALS. 

settlor  cannot  enforce  contract  against  purchaser,  912. 
under  Bankruptcy  Act,  1883, 
how  avoided,  942. 
not  confined  to  traders,  942,  n.  {h). 

sect.  47  does  not  apply  where  estate  is  administered  in  bankruptcy, 
942,  943. 
include  gift  for  advancement  of  son,  943. 
not  retrospective,  942,  n.  (/*). 
trustee  of  settlement  not  a  purchaser,  942,  n.  (i). 
under  13  Eliz.  c.  5, 

bad,  if  intended  to  defraud  creditors,  934. 

even  though  there  is  consideration,  934. 
cases  under,  936  et  seq. 
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VOLUNTARY  S'ETTL'EM.'E'NT— continued. 
under  13  Eliz.  c.  5, — continued. 

purchase  in  name  of  wife  or  child  is  not,  976. 

unless  fraudulent  as  against  creditors,  976,  977. 
test  of  validity,  937. 
what  property  is  within,  936. 
who  may  impeach,  939  et  seq. 

VOLUNTEERS, 

assignment  of  subject-matter  of  action  to,  is  good,  267. 

children,  not  parties  to  post-naptial  settlement,  are  mere,  921. 

collateral  relations  when,  under  marriage  settlement,  925. 

exceptions,  925,  926. 

contract  with  settlor  is  after  his  death  enforceable  against,  912,  913, 

1030,  1031. 
defective  execution  of  power  may  be  supplied  in  favour  of,  852. 
lien  of  vendor  good  against,  730. 

marshalling  by,  against  mortgagees  of  other  property,  913. 
maxim  that  Equity  considers  done  what  ought  to  be  done  cannot  be 

invoked  by,  982,  n.  (s). 
mortgagee  cannot  consolidate  against,  913. 
piu'chase- money  paid  to  settlor  cannot  be  claimed  by,  912. 
registration  gives  no  better  title  to,  705. 
who  are  first  to  sell,  whether  they  can  give  good  title,  931. 

VOTES, 

conveyance  for  splitting,  effect  of,  269. 

to  son  to  qualify  for,  is  an  a.lvancement,  976. 
purchaser  not  entitled  to,  before  completion,  292,  293. 


WAIVER, 

of  abstract,  does  not  waive  objections,  509. 

of  compensation  not  implied  by  execution  of  conveyance,  510,  511. 

of  contract, 

how  far  defence  to  action  on  it,  1015. 

in  writing,  defence  to  specific  performance,  1099. 
should  itself  be  in  writing,  1015. 

parol,  how  far  defence  to  specific  performance,  1099. 

variation  of  terms  may  amount  to,  1015. 
of  decree  for  specific  performance,  1115. 

of  disputed  right  is  valuable  consideration  within  27  Eliz.,  914. 
of  forfeiture,  applies  only  to  particular  breach,  826. 

does  not  prevent  time  running  against  reversioner,  452. 
presumption  of,  189. 

title  of  landlord  must  be  shown  to  prove,  191. 
of  irregularities  in  voidable  award  is  good,  645,  64G. 
of  lien  of  vendor, 

as  to  part,  nut  as  to  balance,  736. 

contract  may  show,  735. 

joining  of  surety  in  bill  or  note,  is  not,  733. 

onus  of  proving  is  on  person  denying  the  lien,  733. 

presiunable  intention  may  be  rebutted,  736. 
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WAIWER— continued. 

of  lien  of  vendor — continued. 

question  of  construction  and  intention,  733. 
taking  bond  for  annuity,  when  consideration  is  not,  734,  735. 
unless  given  as  itself  tlie  purchase-money,  734. 
or  where  sale  is  of  reversion,  735. 
taking  bond  from  third  person,  whether  is,  quccre,  733. 
taking  personal  security,  not  generally  evidence  of,  734. 
taking  security  in  substitution  is,  733. 

secus  if  security  is  itself  consideration,  735. 
of  marketable  title,  509. 

of  misdescription,  subsequently  discovered,  possession  is  not,  513. 
of  objections, 

admission  in  pleadings  amounts  to,  1109. 
conditional  on  acceptance  of  conveyance,  511. 
implied  from  attempt  to  resell,  511. 
forcible  possession,  512. 
letters,  509. 
possession  alone,  512. 

and  dealings  with  estate,  510,  513. 
preparation  of  conveyance,  510,  511. 
retention  of  abstract,  510. 
implied  more  readily  as  to  leaseholds  than  freeholds,  514. 
not  implied  from  possession  under  contract  or  by  consent,  513. 
where  abstract  did  not  disclose  objections,  345,  610. 
title  is  pressed  for,  516. 
not  waiver  of  compensation,  516,  676,  1079. 
precludes  right  to  reference,  1109. 
subject  to  specified  requisition,  effect  of,  509,  1110. 
subsequently  discovered,  possession  is  not,  513. 
of  right  to  have  tenures  distinguished,  509. 
of  rescission,  of  voidable  contract,  113. 

should  be  guarded  against  in  conditions,  177. 
what  amounts  to,  177. 
of  time,  by  acceptance  of  abstract,  504. 

requisitions,  504. 
conditional,  construed  strictly,  504. 
conduct  amounts  to,  when,  503. 
of  time,  enlargement  of  time  is  not,  503. 
of  title,  possession  without  requiring  abstract  is,  513. 
of  verification  of  abstract,  acceptance  is  not,  509. 

WALL, 

presumption  as  to  ownership  of  party,  375. 

WAR, 

Secretary  of  State  for,  acts  empowering,  to  acquire  lands,  12. 

WARD.     See  Guaedian. 

WARRANTY, 

implied,  on  sale,  where,  100. 

of  authority,  implied,  agent  liable  for  breach  of,  987. 

of  right  of  user,  covenant  for  quiet  enjoyment  is,  how  far,  793. 

parol  collateral,  parol  evidence  of,  admissible,  1013. 
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WASTE, 

action  for,  by  remainderman,  when  barred,  441. 

by  purchaser,  ground  for  ordering  payment  in  of  pur  chase -money,  1105. 

when  restrained,  293,  1107. 
by  vendor,  defence  to  specific  performance,  how  far,  1102. 

liabUity  for,  672,  673. 
of  manor,  condition  on  sale  of  copyholds,  formerly,  184. 

grant  of,  by  lord  of  manor,  184. 
strips  of.     See  Steips. 

WASTING  ESTATE, 

delay  in  proceeding  is  defence  to  specific  performance,  1102. 
purchaser  of  property  subject  to,  pays  interest  from  contract,  654,  655. 

WATER, 

alteration  of  user  does  not  destroy  right  to  flow  of,  415,  416. 
artificial  flow  of,  prescription  cannot  give  permanent  right  to,  418. 
covenant  to  procure  supply  of,  construction  of,  585,  n.  f.r). 
flowing  from  spring  in  natural  channel  may  not  be  cut  off  at  spring,  417. 
may  not  be  intercepted  by  tapping  underground  water,  417. 
natural  right  to,  only  where  channel  is  defined,  415  et  seq. 
particulars  must  mention  rights  of,  127. 
percolating,  may  be  granted,  when,  416,  n.  (e). 
intercepted,  416,  417. 
pollution  of,  no  right  of,  417. 
right  to  discharge,  after  interception,  416,  417. 
permeating,  no  right  to,  416. 
pollute,  right  to,  acquired  by  prescription,  417. 
cannot  be  increased,  417. 
lost  by  abandonment,  417. 
property  is  not  "  well  supplied  with,"  if  supplied  artificially,  152,  153. 
reservation  of  "water  and  soil,"  effect  of,  419. 
right  to  take  from  spring  is  not  profit  a  prendre,  433. 
riparian  owner,  rights  of,  to,  414  ct  seq.     See  Ripaeian  Ownee. 
subterranean,  right  to,  416. 
support,  no  right  to,  from,  424. 

WATERCOURSE, 

right  in  another  to  open,  kc,  avoids  contract,  152,  1089. 
of  user  of,  artificial,  when  presumed,  374,  n.  («). 

limited  by  original  purpose,  417. 
to  discharge  rain-water  from  house  is  right  of,  419. 
to  pump  water  from  mine  and  discharge  it  is  right  of,  419. 
user  of,  does  not  give  prescriptive  right  of  permanent  user,  418. 
weir  preventing  passage  of  fish  up,  415,  n.  (.r). 

WATERWORKS  CLAUSES  ACT,  1847.. 76,  n.  (.i). 
minerals  when  not  included  under,  125,  230,  n.  {in). 

WATERWORKS  COMPANY, 
compulsory  purchase  by,  522. 
contract  for  sale  to,  should  contain  what,  230. 

provide  for  minerals,  230,  656. 
shares  in,  agreement  for  sale  nf,  need  not  be  in  writing,  236. 
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WAT.     And  see  Road. 


y.     Ana  see  ±tOAD.  .         . 

enjoyment  of,  by  one  lessee  against  another  for  fuU  period  gives  title, 

435. 

of  necessity, 

absolute  necessity  alone  creates,  411,  412. 
devise  of  land-locked  tenement  may  create,  411,  412. 
existence  of  patent,  not  a  defence  to  specific  perfonnance,  1194. 
implied  grant  of,  412,  560,  1194. 

reservation  or  regrant  of,  412,  560,  561. 

inquiry  should  be  made  for  undisclosed,  1194. 

principle  of  the  doctrine  of,  411. 

right  of,  ceases  with  cesser  of  necessity,  412. 

site  of,  grantor  determines,  412,  413,  561. 
once  granted  cannot  be  altered,  413. 

user  of,  limited  by  necessary  purposes,  412. 

private  right  of,  nn  dii 

claimed  by  express  grant  or  reservation,  410,  411.         ^      ,      .        . 

eZt    of    acquisition    of    enlarged    interest    over,    by  dominant 

tenant,  411.  „       „  A^A 

grant  of,  construed  as  right  of  way  for  all  purposes,  414. 
unless  restricted  in  terms,  414. 
may  include  right  of  space  for  turning,  414,  n.  (/). 
restricted,  may  be  lost  by  different  user,  413. 
to  wicket  gate,  is  grant  of  carriage-way,  414. 
with  "  right  of  ingress,  egress,  and  regress,     how  con- 
strued,  414,  n.  (s). 
lost  on  severance  of  ownership,  413,  n.  («). 
not  lost  by  agreement  to  substitute  new  way,  413. 
non-user  except  for  interruption,  413. 
presumed  from  twenty  years'  enjoyment,  411 . 
user  of,  restricted  to  prescriptive  mode  of  user,  413. 
pubHc,  what  constitutes,  408,  409.     See  Highway. 

right  of,  ,11  Qo 

not  impUed  over  roads  shown  on  sale  plan,  I6i. 

particulars  must  state.  127,  151,  152. 

passes  under  general  words,  562. 

3T™rna;ro;«  .o^s  w.e„  -e,  e«ect  o,  m, 

to^rold  or  river  skkting  property,  implied  411,  n.  («). 

action  lies  for  obstruction  of,  411,  n.  {ii). 
undisclosed,  damages  for,  800,  n.  {q). 

„.„t  of,  .  «ect j  f^.  ^^*.  IJf  •    ^^^^^  ^„  „,  ^,^^  to  p„. 
substitution  of  new,  under  n.  vj.  yj-  ^    , 
prietor,  409. 

WEDLOCK,  -P 

child  bom  in,  presumed  to  be  legitmiate,  376. 

WEIGHTS  AND  MEASURES.     *.  Measttbes. 
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WEIR, 

grant  of,  passes  soil  of  river,  431. 

preventing  passage  of  fish  up  stream,  415,  n.  {x). 

WESTMINSTER, 

compensation  for  land  in,  how  settled,  723,  n.  (/). 

WHARF, 

owner  of,  has  implied  right  of  access  to  river,  411,  n.  («). 

WIDOW.     And  see  Maeeied  Woman. 

rights  of,  under  Intestates  Estates  Act,  542. 

WIFE.    Atid  see  Maeeied  Woman. 

contract  enforceable  against,  entitled  to  free  bench,  1031. 

of  husband  for  sale  enforceable  against,  1030. 
conveyance  or  gift  to,  and  husband  and  stranger,  958. 
dower  of.     See  Dowee. 

estate  bought  with  her  separate  estate,  title  to,  979. 
freeholds   of,    agreement    to   settle,  signed  by  husband  alone   is  bad, 

966,  n.  (l). 
no  merger  of  term  of,  in  husband's  fee,  during  her  life,  311,  312. 
purchase  by  husband  of  property  of,  is  good,  15. 
purchase  in  name  of, 
and  children,  969. 

and  self,  970. 
and  self,  gives  her  beneficial  interest  on  survival,  971. 
and  stranger,  makes  him  trustee  for  her,  971. 
not  within  27  Eliz.,  976. 
voidable  in  bankruptcy,  when,  977. 
within  13  Eliz.,  when,  976,  977. 
right  of,  by  survivorship  in  joint  banking  account,  971,  n.  {(/). 
voluntary  assignment  by  husband  of  her  term  of  years  cannot  be  de- 
feated by,  931. 
expenditure  upon  estate  of,  not  bad  in  bankruptcy,  977. 

WILFUL, 

default.     See  Default. 

neglect  to  complete  may  entitle  purchaser  to  damages,  994,  995,  996. 

WILL.     And  see  Devise  ;  Devisee. 

alterations  in,  presumed  to  have  been  made  after  execution,  494. 

serx.s,  in  soldier's  will,  494,  n.  {q). 
construction  of,  requisition  for,  508,  1112. 
copyholds  are  devisable  by,  536. 
costs  of  action  occasioned  by,  714,  715. 

entered  on  court  rolls,  purchaser  searching  them  hns  notice  of,  881. 
evidence  of,  what  is  sufficient,  358  et  seq. 
execution  of  power  by,  what  is  good,  853. 

how  presumed,  363,  n.  [p). 
foreign,  duties  payable  on  gifts  under,  1231,  1232. 
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WILL  —continued. 

non-mention  of  issue  in,  raises  presumption  of  failure,  384. 
of  realty,  of  testator  dying  after  1897.  .359. 
passes  estate  conveyed  to  testator  after  its  date,  826. 
probate  in  colony,  how  far  evidence,  359. 
production  of  alleged,  not  to  affect  property,  369. 
of  last-surviving  trustee,  369,  370. 
subsequent,  by  devisee  vendor,  369. 
to  negative  claim  of  heir,  369. 
proof  of,  necessary  against  heir  impeaching  it,  368. 
recital  of,  is  notice  of  its  contents,  883. 
registered,  purchaser  searching  register  has  notice  of,  881. 
registration  of, 

concurrence  of  heir  will  supply,  702. 

necessary,  when,  701. 

of  leaseholds,  unnecessary  on  sale  by  executors,  702. 

provisions  of  V.  &  P.  Act  as  to,  701,  872. 

whether  retrospective,  702. 
under  Yorkshire  Registries  Act,  703. 
want  of,  condition  as  to,  186. 
relative  rights  of  representatives,  how  affected  by.     See  Repeesenta- 

TIVES. 

speaks  from  what  date,  308,  309. 
surrender  to  use  of,  when  presumed,  361. 

WILLS  ACT,  1837.. 299. 

effect  of,  on  relative  rights  of  heir  and  devisee  of  purchaser,  308,  309. 
wills  containing  appointments,  853. 
under,  of  purchase  of  fee  by  termor,  311. 

WINCHESTER  COLLEGE, 

limited  powers  of  alienation  of,  25,  26. 

WINDFALLS 

belong  to  purchaser  from  date  of  contract,  290. 

WINDING-rP 

order,  effect  of,  on  power  of  disposition,  1222. 

WINDOW.    And  see  Light. 

alteration  or  enlargement  of,  effect  of,  on  right  to  light,  401,  402. 
new,  133,  n.  {Ii). 

WINE  AND  BEERHOUSE  ACT.  1869.. 497,  n.  (k). 

WITHDRAWAL 

of  lots,  condition  as  to,  136. 

of  notice  to  treat  not  allowed,  277.     See  Notice  to  Tkeat. 

of  offer  before  acceptance,  253,  254. 
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WITHOUT  RESEEVE,  SALE.     See  Bidding. 

WITNESS.     See  Attesting  Witness. 

to  contract  may  be  bound  by  his  signature,  257. 

WOMAN  PAST  CHILD-BEARING, 

presumption  of,  how  raised,  385. 

WOODLAND, 

compensation  for  deficiency  in,  what  allowed,  678. 
included  on  sale  of  "  farm,"  134. 

WOODS  AND  FORESTS.     See  Commissionees. 

WORDS.     Sec  also  Pheases. 

•  acts  "  in  covenant  for  title,  792,  795. 
adjoining  owner"  under L.  0.  C.  Act,  766,  767. 
'  beer-house,"  134. 
'beer-shop,"  134. 

'blood-relation,"   for   purpose    of    declaration  as  to  pedigree,    388, 
n.  [n). 

■  brick-built  house,"  133. 
'  building  purposes  "  under  L.  C.  C.  Act,  766, 

■  claiming  under,"  in  covenant  for  title,  792. 
'  clear  yearly  rent,"  134. 
'  conclusive  evidence,"  161. 

default  "  in  covenant  for  title,  793, 

■  demise,"  effect  of,  587. 

'  derivative  lease  "  synonymous  with  "  underlease,"  130,  n,  (q). 
'  estate,"  under  V.  &  P.  Act,  693. 
'  estate  and  interest,"  240. 

farm,"  134. 

'  free  public-house,"  135. 
'give,"  "  grant,"  in  conveyance,  586, 

grant  "  under  L.  C.  0.  Act,  586. 

grant,  bargain  and  sell  "  under  Yorkshire  Registries  Acts,  686. 

ground-rent,"  135. 

'  inquiry  "  convertible  with  "  requisition,"  164,  n.  {m). 
'  land."     See  Land. 
'  living,"  what  passes  by,  329. 
'  means,"  in  covenant  for  title,  792. 
'  my,"  in  description  of  specific  devise,  310. 
'  neglect  or  default,"  in  covenant  for  title,  794. 
'  next,"  as  attribute  of  date  in  conditions,  139,  n.  (/>),  505,  n.  (e). 

■  now,"  in  residuary  devise,  310. 
outgoings,"  134,  n.  {m),  139,  n.  {/>). 

'  party  or  privy  to,"  in  covenant  for  title,  794, 
'perfect  abstract,"  138,  317. 

■  permitted  or  sufi'ered,"  in  covenant  for  title,  794. 
'  personal  representatives  "  under  L,  T.  Act,  299, 
'public-house,"  135. 
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WORDS— continued. 

"reasonable,"  in  covenant  for  title,  795,  796. 
"  rent  "  under  Stat,  of  Lim.,  437. 

Land  Tax  Redemption  Act,  437. 
"  settlement,"  definition  of,  943,  n.  (»). 
"tavern,"  135. 

"  town  "  in  L.  C.  C.  Act,  766. 
"  transfer  "  in  Benefices  Act,  271. 
"trust,"  608. 
"trustee,"  608. 

WRIT,  . 

issue  of,  is  commencement  of  action,  under  Stat,  of  Lim.,  438. 
of  possession.     See  Possession,  Weit  of. 
registration  of,  under  Land  Charges  Acts,  1216  et  seq. 
search  for,  and  order  now  covers  Crown  debts,  1219. 


YARD, 

want  of  title  to,  is  fatal  defect,  151. 

YEARLY  TENANCY, 

contract  for,  enforceable,  1027. 

YORKSHIRE  REGISTRIES  ACTS.     See  Reqisteation. 
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